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J nstices of the Peace • 

Libel, Criminal 
Licensiny Offences 
Nuisances 

Offences ayainst the Royal 
Marriayes Jets - 
Off'ences Triable Sum- 
marily - 
Petty Sessions • 

Poachiny • 

Prisons - . . . ^ 

Quarter Sessions 

Sheriffs .... 

« V ' A ^ 

Slander, Crhninal - 
Summary Jurisdiction, 

Courts of 
Vayrancy 
Wild Birds 


Elections. 

Exteadition and Eugitiye 
Offendees. 

Game. 

CuoY'N Practice. 
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Eeports, Chaiicer 3 % 3 vols., 1736 — 1754 
Aylme s New Pandect of Eoman Civil Law, 
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Barnewall and Adolphus’ Eeports, Kin<?’s Bench 
5 vols., 1830—1834 

Barnewall and Alderson’s Eeports, King’s Bench 
o vols., 1817—1822 ’ 

Barnewall and CressweU’s Eeports, King’s Bench 
10 vols., 1822— 1830 

Best and Smith’s Eeports, Queen’s Bench, 10 vols 
1861—1870 


Bacon’s Abridgment 

Bail Court Cases (Lowndes and Maxwellb 1 vol 
1852 — 1854 ' *’ 

Ball and Beatty’s Eeports, Chancery fHeland) 
2 vols., 1807— 1814 


Bankruptcy and Insolvency Eeports, 2 vole., 1853 

1855 
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Belt’s Sup. 
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• % 
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Bro. (N. c.) 

Bro. Pari. Cas. 

Bro. Supp. to Mor. 
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O * • 
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Barron & Austin’s Election Cases, 1 vol., 1842 
Barnardiston’s Eeports, Chancery, fol., 1 vol., 1740— 
1741 

Barnardiston’s Eeports, King’s Bench, fol., 2 vols.. 
1726—1734 

Barnes’ N otes of Cases of Practice, Common Pleas, 
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Beavan’s Eeports, Eolls Court, 36 vols. , 1838—1866 
Beavan and VValford’s Eailway Parliamentary Cases, 
1 vol., 1846 

Beawes’s Lex Mercatoria 

Bellewe’s Cases temp. Eichard IL, King’s Bench, 
1 vol. 

T. Bell’s Crown Cases Eeserved, 1 vol., 1858—1860 

E. Bell’s Decisions, Coui-t of Session (Scotland), 1 vol., 
1790—1792 ' 

E. Bell’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1794—1795 ^ 

S. S. Bell’s Dictionary of Decisions, Court of Session 
(Scotland), 2 vols., 1808—1833 

S. S. Bell’s Scotch Appeals, House of Lords, 7 vols., 
1842—1850 

Belt’s Supplement to Yesey Sen., Chancery, 1 vol., 
Ii46 — 1756 

Beidoe’s (or Bendloe’s) Eeports, King’s Bench and 
Common Pleas, fol., 1 vol., 1515—1627 
Benloe and Dalison’s Eeports, Common Pleas, fol., 
_1 vol., 1357—1579 

Bingham’s Eeports, Common Pleas, 10 vols., 1822 — 

loo4 

Bingham’s New Cases, Common Pleas, 6 vols., 1834 

— Io40 

Bittleston’s Practice Cases in Chambers under the 

Bittleston s Eeports m Chambers (Queen’s Bench 
Division), 1 vol., 1883—1884 
Elackstone’s Commentaries 

’■ Osborne’s Eeports, Practice 

Ttr (Ireland), 1 vol., 1846—1848 

f^Poi'ts, House of Lords, 4 vols., 1819—1821 

wls., 182^837^°''®® 

W. Brown’s Chancery Eeports, 4 vols., 1778—1794 

i vol ^eVOTts, Privy CouncU, 

Sir E. Brooke’s New Cases, 1 vol., 1515—1558 

M V Parliament, 8 vols., 1702—1800 

of fio • • ® Supplement to Morison’s Dictionary 

of Decisions Court of Session (Scotland), 5 vX ^ 

‘"sS.TsL-jfJr’' pi™. 
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Bulst. 
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Burr. S. C. 
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Broun's Justiciary Reports (Scotland), 2 vols., 1842— 
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Buchanan’s Reports, Court of Session and Justiciary 
(Scotland), 1800—1810 

Buck’s Cases in Bankruptcy, 1 vol., 1816—1820 
Bulstrode's Reports, Xing’s Bench, foL, a parts in 
1 vol., 1610—1626 

Bunbury’s Reports, Exchequer, fol., 1 vol., 1710— 

1741 


Burrow’s Reports, King’s Bench, 5 vols., 1750—1772 
Burrow’s Settlement Cases, King’s Bench, 1 vol 
1700—1776 

Burrell’s Reports, Admiralty, ed. by Marsden. 1 vol. 
1648—1840 


C. A. 

C. B. 

C. B. (n. s.) 

C. C. Ct. Cas. 

C. L. R. .. 

C. P. D. 

C. & P. 

Cab. & El. 


Cald. Mag. Cas. 

Calth 

Camp 

Carp. Pat. Cas. . . 

Car. & Kir. 

Car. & M. 

Cai-t. 

Garth. 

% • 

Cary 

Cas. in Ch. 

Cas. Pract. K. B. 

Cas. Sett. 

Cas. temp. Finch 
Cas. temp. King 

Cas. ieinp, Talb. . . 

Ch. (preceded by date) . 

Ch. App. . . 

Ch. D. . . 

Ch. Rob. . . 


Court of Appeal 

Common Bench Reports, 18 vols., 1845— 1856 

Common Bench Reports, New Series, 20 vols., 1856 — 
1865 

Central Criminal Court Cases (Sessions Papers), 1804 
— (current) 

Common Law Reports, 0 vols., 1850—1855 

Law Reports, Common Pleas Division, 5 vols., 1875 
—1880 

CaiTington and Pajme's Reports, Nisi Prius, 9 vols. 
1820—1841 

Cababe and Ellis’s Reports, Queen’s Bench Division 
1 vol,, 1882—1885 

Caldecott’s Magistrates Cases, 1 voL, 1777 — 1786 

Calthrop’s City of London Cases, Kind’s Bench 1 vol 
1609—1618 

Campbell’s Reports, Nisi Prius, 4 vols., 1807—1816 
Carpmael’s Patent Cases, 2 vols., 1602 — 1842 

Carrington and Kirwan’s Reports, Nisi Prius, 0 vols., 
1815— 1850 

Carrington and Marshman’s Reports, Nisi Prius 
1 voL, 1811— 1840 

Carter’s Reports, Common Pleas, fol, 1 vol, 1664— 
1670 

Carihew’s Reports, King’s Bench, fol, 1 vol, 1687 — 
1700 

Cary’s Reports, Chancery, 1 vol. 

Cases in Chancery, fol, 0 parts, 1660 — 1697 
Cases of Practice, King’s Bench, 1 vol, 1655—1775 
Cases of Settlements and Removals, 1 vol, 1689 — 
1727 

Cases temp. Finch, Chancery, fol, 1 vol, 1670 — 1680 
Select Cases temp. King, Chancery, fol, 1 vol, 1724 
—1700 

Cases in Equity temp. Talbot, fol, 1 vol, 1700—1737 
Law Reports, Chancery Division, since 1890 (e a 
[1891] 1 Ch.) ^ 

Law Repoiis, Chancery Appeals, 10 vols., 1865— 1875 
Law Reports, Chancery Division, 45 vols., 1875 — 1890 
Christopher Robinson’s Reports, Admiralty, 6 vols 
1798—1808 * 
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Abbreviations. 


Char. Pr. Cas. . 
Char, Cham, Cas. 
Chit. 



& Fin. 


Clay, 

Clif. & Pick. 

Clif. & Steph, 

Cockh. & Rowe . . 

Co. Ent. . . 

Co. Inst. . . 

Co. Litt. . . 

Co. Pep. , . 

Coll. 

Coll. Jm’id. 

Colles 

Colt. 

Com, 

Com, Cas. 

Com. Di". 

Comb. 

Cou. & Law, 

Cooke & Al. 

Cooke, Pr. Cas. 

Cooke, Pr. Peg. . . 

Coop. G. . . 

Coop. Pr. Cas. . . 

Coop. Ump, Brough. 

Coop. iemp. Cott. 

Cork. & D. 

Couper . . 

Cowp. 

Cox, C. C. 

Cox & Atk. 


Cox, Eq. Cas. 
Cox, M. & H. 

Cr. & J. . . 
Cr. & M. . . 
Cr. M. & P. 


Cr. & Ph. 

Cr, App. Pep. 
Craw. & D. 


Charley’s New Practice Reports, 3 vols., 1875— 1876 
Charley’s Chamber Cases, 1 voh, 1875—1876 

® Practice Reports, King’s Bench, 2 vols., 

1 i i 0 — 1822 

Clark and Finnelly’s Eeports, House of Lords 12 
vols., 1831—1846 

Clayton’s Eeports and Pleas of Assises at Yorke, 
1 vol., 1631—1650 

Clifford and Eickards’ Locus Standi Eeports, 3 vols., 
lo < 3 — 1884 

Clifford and Stephens’ Locus Standi Eeports, 2 vols., 
180/ — 18/2 

Cockbuin and Rowe’s Election Cases, 1 vol., 1833 
Coke’s Entries 

Coke's Institutes 

Coke on Littleton (1 Inst.) 

Coke’s Eeports, 13 parts, 1572—1616 
Collyer’s Eeports, Chancery, 2 vols., 1844—1846 
Collectanea Juridica, 2 vols. 

Colles’ Cases in Parliament, 1 vol., 1697—1713 
Loltmau s Eegistration Cases, 1 vol., 1879—1885 
Comyns Eeports, Xing’s Bench, Common Pleas, and 
Lxchequer, fob, 2 vols., 1695 — 1740 
Commercial Cases, 1895— (current) 

Com^^ls’ Digest 

^Tvols.nifcr 843 ® (Inland), 

vorf83'3-S34^^®^’^ 

^°17Wi-n4f 1 

G. Cooper s Eeports, Chanceiy, 1 yol., 1792—1815 
^'iSTCTIyg^ Eeports, Chancery Practice, 1 vol., 

2vol^°^s7f'* iQj*y/ Cottenham, Chauceiy, 

Corbett an 3 11 •'',1^ “^a^^sllaneous earlier cases) 

Ser’s Tn Election Cases, 1 vol. , 1 8 1 9 ’ 

—1885 Eeports (Scotland), 5 vols., 1868 

Cowper’s Eeports. King’s Bench, 2 vols., 1774- 
rnv’M®'' ® E(iuity Cases, 2 vols., 1745—1797 

’else. .„d 

1830— ^832^ Jeiviss Reports, Exchequer, 2 vols., 

Exchequer, 2 vols., 
Eoscoe’s Eeports, Exchequer, 

Cra^g and PhiUips’ Eeports, Chancery, 1 yol., 1840- 

Syford ami^DiA^ Eeports. 1909 (Current). 
1838^846 (Ireland). 3 vols.. 



Abbreviations. 
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Craw. & D. Abr. C. 

Cress. Insolv, Cas. 
Cripps' Chui’cb Cas. 
Cro. Car. 

Cro, Eliz. 

Cro. Jac. 

Cru. Dig. 

Cunn. 

Curt. 


Crawford and Dix’s Abridged Cases (Ireland), 1 vol. 

ISiJi — 18.‘iS 

Cresswoll’s Insolvency Cases, 1 voL, 1827 

Cripps’ Church and Clergy Cases, 2 parts, 1S47— 18,30 
Croke s Reports /c/ay.. Charles I., Xing’s Bench and 
Loininon Pleas, 1 voh, 1025— 1G41 

Croke’s Roimi-ts temp. Elizabeth, Kiug’.s Bench ami 
Common Pleas, 1 voL, 1582 — 1008 

Croke’s Beports temp. James I., King’s Bench and 
tommon Bleas, 1 vol., 160:1—1625 

Cruise’s pige-st of the Law of Beal Property, 7 vols 

Cunjiinglmjn’s Beports, King’s Bench, foi., 1 vol 
1 <84 — 1 <35 

Curteis’ Ecclesiastical Pveports, 3 vols., 1834—1844 


Dali’. 

Dan, 

Dan. & LI. 

Dav. & Mer. 

Dav. Pat. Cas. 
Dav. Ir. . . 

I>ay 

Dea. & Sw. 

Deac. 

Deac. & Ch. 

Dears. & B. 

Dears. C. C. 

Deas & And. 

De G, 

De G. E. & J. 

De G. & J. 

De G. J. & Sm. . 
De G. M. & G. . . 


De G, & Sm. 

Delane . . 

Den. 

Dick. 

I>ig- 

Birl. 

Dods. 
Donnelly 
Doug. EL Cas, 
Doug. (ic. B.) 
Dow 

Dow & Cl. 
Dow. & L, 


Dahymple’s Decisions, Court of Session (Scotland) 
loh, 1 voh, 1008 — 1720 

DanielTs Beports, Exchequer in Equity, 1 voh, 1817 

Danson and Lloyd’s Mercantile Cases, 1 vol., 1828— 
1820 ^ 

Davison and Merivale’s Reports, Queen’s Bench, 

1 voi*^ 1 o-it) — 1 0-14 

Davies’ Patent Oases, 1 vol, 1785— I.SIO 

Day’s Election Ca.ses, 1 vol, 1892 — 189:1 

^785^5—185“^'^'^'^"' * Beports, 1 vol. 

Deacon’s Reports, Bankruptcy, 4 vols., 18:14—1840 

Bankruptcy, 4 vols., 

^3*850^18^^°*^’® Keserved, 1 vol, 

poursly s Ch-owu Cases Reserved, 1 vol., 1852—1856 

^333)9^3,42'^'"®“’^ I^ecisious (Scotland), 5 vols., 

I)l 1 vol, 1844-1848 

iJe Crex, litiher, and Jones’s Beports, Chaucerv 

4 vols., 1850— 1862 v^iiaiicmy, 

^333859'"'^ Jones’s Reports, Chancery, 4 vols., 1857 

S,?“8 .“STS” '.S’? 

Chancery, 5 vols., 1846 
Decisions, Revision Com-ts, 1 vol, 1830— 

looo 

Demsou’s Crown Cases Reserved, 2 vols., 1844—1852 
Dickens Reports, Chancery, 2 vols., 1559—1798 
Justinian s Digest or Pandect; 


, -- VI. J, 

M.‘“volSwrio-S"‘ 

Dodson’s Reports, Adiuu-alty, 2 vols., 1811 — 1822 
ponnellys Reports, Chancery, 1 vol, 18:16—18:37 
Douglas Election Cases, 4 vols., 1774—1776 
Dongdas’ Reports, King’s Bench, 4 vols., 1778—1785 
Dow s Reports, House of Lords, 6 vols., 1812—1818 

^38273338712'’^’® I’ords, 2 vols., 

^3843-1839 J’l-aotice Reports, 7 vols.. 
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Abbreviations. 


Dow. & By. (k. b.) 
Dow. & By. (m. c.) 
Dow. & By. (n. p.) 
Dowl. 

Dowl. (n. s.) . . 

Dr. & Wal. 

Dr. & War. 

Drew. 

Drew. & Sm. 

Drinkwater 
Drury temp. Nap. 

Drury temp, Sug. 

Dugd. Orig. 

Duiil. (Ct. of Sess.) 

Dunning.. 

Durie 

Dyer 

E. & B. . . 

E. & E 

E. B. & E. 

Eag. & Y. 

East 

East, P. C. 

Ecc. & Ad. 

Eden 

Edgar 

Edw. 

Elchies . . 

Eng. Pr. Cas, 

Eq. Cas. Abr. 

Eq. Bep. 

Esp. 

Exch. 

Ex.D. .. 

F. &F. .. 

F. (Ct. of Sess.) 

Fac. Coll, (with date) 


Dowling and Byland’sBeports, King’s Bench, 9 vole., 
1822— 1S27 

Dowling and Byland’s Magistrates’ Cases, 4 vols., 
1822—1827 

Dowling and Bylaud’s Beports, Nisi Prius, 1 part, 
1822—1823 

Dowling's Practice Beports, 9 vols., 1830 — 1841 

Dowling’s Practice Beports, New Series, 2 vols., 
1841—1843 

Drury and Walsh’s Beports, Chancery (Ireland), 
2 vols., 1837 — 1841 

Drury and Warren’s Beports, Chancery (Ireland), 
4 vols., 1841 — 1843 

Drewry’s Beports, Chancery, 4 vols., 1852 — 1859 

Drewry and Smale’s Beports, Chancery, 2 vols., 1859 
—1865 

Drinkwater’s Beports, Common Pleas, 1 vol., 1839 

Drmy’s Beports temp, Napier, Chancery (Ireland), 
1 vol., 1858— 1859 

Drury’s Beports temp, Sugden, Chancery (Ireland), 
1 vol., 1841 — 1844 

Dugdaie’s Origines Juridiciales 

Dunlop, Coiu’t of Session Cases (Scotland), 2nd series, 
24 vols., 1838—1862 

Dunning’s Beports, King’s Bench, 1 vol., 1753— 
1754 

Durie s Decisions, Court of Session (Scotland), fob, 
1 vol., 1621—1642 

Dyer’s Beports, King’s Bench, 3 vols,, 1513—1581 


Ellis and Blackburn’s Beports, Queen’s Bench, 
8 vols., 1852 — 1858 

Ellis and Ellis s Beports, Queen’s Bench, 3 vols., 
1858—1861 

Ellis, Blackburn, and Ellis’s Beports, Queen’s Bench, 
1 vol., 1858—1860 

Eagle ^id Younge’s Tithe Cases, 4 vols., 1223—1825 
■ :J^ast s Beports, King’s Bench, 16 vols., 1800—1812 
East’s Pleas of the Crown 

Admiralty Beports, 2 vols., 

1853 — 1855 


Edeu’s Eeports, Chancery, 2 vols., 1757—1766 

Session (Scotland), foL, 


Edwpds’ Eeports, Admiralty, 1 vol., 1808 — 1812 

Jilcbies decisions. Court of Session (Scotland), 
2 vols., 1733—1754 

Eoscoe’s English Prize Cases, 2 vols., 1745—1858 

Abndgmeut of Cases in Equity, foL, 2 vols., 1667— 
1 <44 


Equity Eeports, 3 vols., 1853-1855 
Espmasse’s Eeports, Nisi Prius, 6 vols., 1793—1810 
Exchequer Eeports (^Velshy, Hurlstone, and Gor- 
don), 11 vols., 1847— 1856 

'llso I^ivision, 5 vols., 1875— 


4 vols., 

^Tsgs — 1906 Cases (Scotland), 5th series. 


Faculty of Advocates, CoEection of Decisions 
o Session (Scotland), fol., let and 2nd 

vols., l<o2— 1825 


, Court 
series, 


A 


Abbrii:viations. 
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Faa Coll. (n. s. 
date) 

Falc. 

Falc. & Pitz. 

Ferg 

Fitz-G 

Fitz, Nat. Brev. 
FI. & X. 

Fonbl. . . 

For. 

Forb. 

Fort. De Laud. 
Fortes. Eep. 

Fost. 

Fount. 

Fox & S. Ir. 

Fox & S. Reg. . . 

Freem. (cn.) 
bVeem. (k. b.) . . 


Gal. & Lav. 
Gale 

Gib. Cod. 
Giff. 

Gilb. 

Gilb. C. P. 

Gilb. (CH.) 
Gilm. & F. 


Gl. & J. . . 

Glauv 

Glanv. El. Cus. . . 
Glascock . . 

Qodb. 

Qouldsb. . . 

Gow 

Gwill. 


H. &C. .. 
H, & N. . . 


) (with 


Faculty of Advocates, Collection of Decisions, Court 

New Series, 16 vols., lS 2 o 

Falconer’s Decisions, Court of Session (Scotland), 
2 vols., fol, 1 /44— 1751 ^ 

Falconer and Fitzherborfs Election Cases, 1 vol. 1S85 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 

Fitz-Gibbo_ns’ Eeports, King’s Bench, fob, 1 vol., 

1 i 1 i ol 

1 ’ itzlierbert s Natura Breviuin 

^^rvX'l 84 (Ireland), 
FonHanque’s Eeports, Bankruptcy, 2 parts, 1849— 

Foi-rest’s Eeports, Exchequer, 1 vol., 1800—1801 

Session (Scotland), foL, 

Fortescue, Le Laudibus Legiim Anglise 
Fortescue’s Rej^orts, fob, 1 voL, 1692—1766 
Foster s Crown Cases, 1 vol., 1743— 1760 

“BSia.X‘.?d5 

voi!r«C-,gJ- c--. 

Freeman’s Eeports, Chancery, 1 vol., 1600—1706 

Common 

^ vols. 

Gale’s Eeports, Exchequer, 2 vols., 1835—1836 
r-ff 1 ® Codex Juris Ecclesiastici Anglican! 

G Ibeis Chancery 5 vols., 1857—1865 

Gilbmts Cases in Law and Equity, 1 vol., 1713- 

Gilmour and Falconer s Decisions, Court of Session 

( CO ^^d), ^ parts, Part I. (Gilmour) 1661 — 1666 
lartll. (Falconer) 1681 — 1686 ’ 

1^19-1 828 Beports, Bankruptcy, 2 vols., 

^AnglS ^°&ibus et Consuetudinibus Eegni 

Gian ville’s Election Cases, 1 vol., 1623—1624 

® (Iceland), 1 vol., 1831—1832 

Godbolts Eeports, King’s Bench, Common Pleas 
and Exchequer, 1 vol., 1574 — 1637 

Gouldsborough’s Reports, Queen’s Bench and Xing’s 
. Bench, 1 vol., 1586—1601 

Gow’s Reports, Nisi Prius, 1 vol., 1818—1820 
Gwillim s Tithe Cases, 4 vols., 1224 1824 

^^86^18^6'^ Coltman’s Eeports. Exchequer, 4 vols., 
^S-1 862 '^ Norman’s Eeports, Ex;hequer, 7 vols., 
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Abbreviations. 


H. & Tw* 

H. & W. 

H. L. Cas. 

Hag. Adm. 

Hag. Con. 

Hag. Ecc. 

Hades 

Hale, C. L. 

Hale, P. C. 

Har. & Ruth. 

Har. & W. 

Hare. 

Hard. 

Hare 

Hawk. P. C. 

Hayes & Jo, 

Hem. & M. 

Het. 

Hob. 

Hodg. 

Kog. 

Holt (adm.) 

Holt (eq.) 

Holt (K. B.) 

Holt (n. p.) 

Home, Ct. of Sess. 

Hop. & Colt. . . 

Hop. & Ph. 

Horn & H. 

Hov. Suppl, 

Hud. & 13. 

Hume 

• « 

Hut. 

Hy. Bl. . . 


I. C. L. B, 
I- Ch. E. 


I- Eq. E. 
I-L. E. . 


Hall aud TweUs’ Eej^orts, Chancery, 2 vols., 1848— 
1850 

Hmistone and Walmsley’s Reports, Exchequer, 

1 vol., 1840—1841 ^ ’ 

Clark’s Reports, House of Lords, 11 vols., 1847—1866 
Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 
Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 
Haggard’s Ecclesiastical Reports, 4 vols., 1827—1833 

Hailess Decisions, Court of Session (Scotland), 

2 vols., 1766—1791 ^ 

Hale’s Common Law" 

Hale's Pleas of the Crown, 2 vols. 

Harrison and Eutherfurd’s Eeports, Common Pleas, 

IlarrisOTi and Wollaston’s Eeports, Eng’s Bench 
and Bail Court. 2 vols., 1835—1836 ^ 

Harcarse’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1(381—1691 ^ 

Hardre^ Eeport^ Exchequer, fol., 1 vol., 1655—1669 

Haies Eeports, Chancery, 11 vols., 1841—1853 
Hawkins s Pleas of the Crown, 2 vols. 

^1832^ ^®POits, Exchequer (Ireland), 1 vol., 1830— 

Exchequer (Ireland), 

^1™6™— ISm'^ Miller’s Eeports, Chancery, 2 vols., 
HeBey’s Eeports, Common Pleas, fol., 1 vol., 1627— 

imarCs Eeports, Common Pleas, fol., 1 vol., 1613 

Hodges’ Eeports, Common Pleas, 3 vols., 1835- 

H^an’s Eeports, Eolls Coui-t (Ireland), 2 vols., 1816 

^-l^irMty, 1 vol., 

W Holt’s Equity Eeports, 1 vol., 1845 

16S-17?(f'® 1 

Home’s® Prius, 1 vol., 1815—1817 

fol., 1 vol.,T735-i7q"^ (Scotland), 

Eegistration Cases, 2 vols., 
Registration Cases, 1 vol., 
^1838-?83^’“’^®‘°“’® R^ehequer, 2 vols., 

(fit 

W„l‘, ■>< (Sooll^d). 

Hutton’s Eeports, Common Pleas, fol., 1 vol., 1617- 

Common Pleas, 2 vols., 

St 1 f8«-1866 

Irish EquEv piT f’ 18 oO-1S67 

Irish Law EeSrtTla'" 1838-1851 

-reports, 13 vols., 1838-1851 


Abbreviations. 


I. L. T. 

I. R. (preceded b}- 

I. R. 0. L. 

L R. Eq. 

It. Circ. Gas. 

Ir. Jur 

Ir. L. Rec, 1st ser. 

Ir. L. Rec. (n. s.) 

Irv. 

J. Bridg. 

J- P. 

J. Shaw, Just. . . 
Jac. 

Jao, & W. . . 

Jebb, C. C. 

Jebb & B. 

Jel)b & S. 

Jeuk. 

Jo. & Car. 

Jo. & Lat. 

Jo. Ex. Ir. 

John. 

John. & H. 

Jur. 

Jur. (n. 8.) 

Just. Inst. 

K. & G 

K. & J 

K. B. (jn'oceded by 
Karnes, Diet. Dec. 
Karnes, Rem. Dec. 
Karnes, Sel. Doc. 
Kay 

Keb. .. 

Keen 

Keil 

Eel. 

Kel. W 

Keny. 

H.U — IX. 


x.xxiii 


• • 


date) 


• « 


• • 


« • 


date) 


• • 


Irish Law Times, ISbT — (current) 

Irish Reports, since lK9:i {e.;/. [1894] 1 I. R.) 

Irish Reports, Common Law, 11 vol.s., 180(1 — 1877 

Irish Reports, Equity. 11 vols., 1806—1877 

Irish Circuit Cases, 1 vol., 1841—1848 

Irish Jurist, 18 vols., 1849—1806 

Law^ Recorder (Ireland) 1st series, 4 vols., lSli7— 
1881 

Law Recorder (Ireland) New Series, 6 vols., 1888 — 
183S 

Irvine^s Justiciary Eeports (Scotland), 5 vols., 18.32 — 
1867 

Sir John Bridgman’s Reports, Common Pleas fo\ 

1 yol., 1618— 1()21 

Justice of the Peace, 1887 — (current) 

J. Shaw’s Justiciary Reports (Scotland), 1 vol. IMs 
— I8d2 

Jacob’s Re])orts, Chancery, 1 vol., 1821 — 1828 
Jacob and ^\''alker s Reports, Chancery, 2 vols., 1819 

Jebb s (h'own Cases Reserved (IrelaiuP, 1 vol., 1822 
— 18'40 

Jebb and Bourke’s Reports, Queen's Bench {Ireland') 

1 vol., 1841 — 18-J2 

Jebb and Symes’ Reports, Queen’s Bench (Ireland! 

2 vols., 1888— 1841 

Jenkins’ Reports, 1 vol., 1220 — 1628 

Jono.s and Carey’.s Reports, E.vcheiiuer (Ireland) 

1 vol., ISdS- IS, 29 ^ ■ 

Jones and La Tonche’.s Eeports, Chancorv (IrolaiuL 
d vols., 1.SI4— ISIO ' ' 

r. Junes Eejiorts, Exchequer (Ireland), 2 vol.s,, 

— 1888 

Johnson’s Eeports, Chanceiy, 1 vol., 18 oS — 1860 

1 ^ Chancery, 2 vols., 

i ooO — 1 8012 

Jurist Reports, 18 vols., 1887—18.34 

Jurist Reports. New tSeries, 12 vols., 1833—1867 
Justinian’s Institutes 

Grant’s Registration Cases, 1 vol., 1854— 

® Reports, Chancery, 4 vols., 

J OOo — 1 o Jo 

[ (e[/.!\TS ] IL) 

Karnes Dictionary of Decisions, Court of Session 
^(Scotland), foh, 2 vols., 1540— 1741 

Karnes Remarkable Decisions, Court of Session 
_ (Scotland), 2 vols., 1710—1752 

Kame.s Select Decisions, Court of Session (Scotland) 

1 vol., 1752— 1768 

Kay’s Reports, Chancery, 1 vol., 1853 — 1854 

Keble’s Eeports, fob, 3 vols., 1061 — 1677 

Keen’s Reports, Rolls Court, 2 vols., 1836—1838 

Iveilwey’s Reports, King’s Bench, foL, 1 vol., 1327— 
1378 

Eeports, Crown Cases, fob, 1 vol., 

W. Kelynge’s Reports, fob, 1 vol.. Chancery, 1730— 
1(32; King’s Bench, fob, 1731—1734 

‘-■‘‘ses. King’s Bench, 2 vols., 

1 i — 1 1 o9 
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Abbreviations. 


Keny. (cn.) . . Chancery Cases in Yol. II. of Kenyon’s Notes of 

Cases, 1753— 17o4 

Kilkerran . . . . Kilkerran’s Decisions, Court of Session (Scotland), 

foL, 1 vol., 1738 — 1752 

Knapp .. .. Knapp’s Reports, Privy Council. 3 vols., 1829 — 1836 

Kn. & Omb. . . Knapp and Ombler’s Election Cases, 1 vol., 1834— 

1835 


L. & G. temp. Plunk. . . 

L. & G. temp. Sugd. 

L. & Welsh. 

L. G. E 

L. J 

L. J. (adm.) 

L. J. (bcy.) 

L. J. (CH.) 

L. J. (c. p.) 

L. J, (eccl.) 

L. J. (ex.) 

L. J. (ex. eq.) . . 

L. J. (k. b. or Q. B.) 

L. J. (m. c.) 

L. J. N. C. 

L. J. (o. s.) 

L. J. (p. &M.) .. 

L. J. (p. c.) 

L. J. (p. M. & A.) 

L. M. & P. 

L-E. .. 

L. E. A. &E. .. 

I.. E. C. C. E. . . 

L. E. C. P. 

L. E. Eq. 

L. E. Exch. 

L. E. H. L. 

L. E. Ind. App. 

-^^PP* Supp 

V ol. 

L. E. Ir. . . 

• • 

L. E. P. C. 

L. E. P. & D 

L. E. Q. B. 

L. E. Sc. & Div. 

L. T. 

L. T. Jo. 

L- T. (0. ,.) ; ; 


Lord Advocate. 

Lloyd and Goold’s Eeports ternp. Plunkett, Chancery 
(Ireland), 1 yol., 1834 — 1839 
Lloyd and Goold’s Eeports tcTryj. Sugden, Chancery 
(Ireland), 1 vol., 1835 

Lloyd and Welshy’s Commercial and Mercantile 
Cases, 1 vol., 1829—1830 
Local Government Eeports, 1902— (current) 

Law Journal, 1866 — (ciUTent) 

Law Journal, Admiralty, 1865—1875 
Law Journal, Bankruptcy, 1832—1880 
Law Journal, Chancery, ‘lS22— (current) 

Law Journal, Common Pleas, 1822—1875 
Law Journal, Ecclesiastical Cases, 1866—1875 
Law Journal, Exchequer, 1830—1875 
Law Jour-nal. Exchequer in Equity, 1835—1841 
Law Journal, King’s Bench or Queen’s Bench, 
1822-(current) 

Law Journal, Magistrates’ Cases, 1826—1896 
Law Joiu-nal, Notes of Cases, 1866—1892 (from 1893, 
see Law Journal) 

Law Journal, Old Series, 10 vols., 1823—1831 

Law Journal, Probate, Divorce and Admii-alty, 1875 
— (cunent) 

Law Journal, Probate and Matrimonial Cases, 1858 — 
1859. 1866—1875 

Law Journal. Privy Council, 1865— (current) 

Probate, Matrimonial and A dmir alty, 

1860—1865 

Lowndes, Maxwell, and Pollock’s Eeports, Bail 
Lorirt and Practice, 2 vols., 1850—1851 
Law Eeports 

Law Eeports, Admiralty and Ecclesiastical Cases, 
I vols., 1865—1875 

Law Eeports, Crown Cases Eeserved, 2 vols., 1865— 

1 o I 0 


y^omnion i^leas, 10 vols., 1865—1875 
jW Eeports, Equity Cases, 20 vols., 1865—1875 
Eaw Eeports, Excliequer, 10 vols., 1865— 1875 

- ^poits, English and Irish Appeals and Peerage 
T gwT®’ Lords, 7 vols.: 1866-1875 

(curi^ntr^’ Indian Appeals, Privy Council, 1873— 

Appeals, Privy Council. 

Supplementary Volume, 1872—1873 

Chancery and Common Law, 

o- vols., 18 , , — 1893 

law Council, 6 vols., 1865—1875 

1875 ^ Divorce, 3 vols., 1865— 

Law 1865- 

ofLord^^o^' Divorce Appeals, 

Ot Lords, 2 vols., 1866—1875 

W 1859-(current) 

Law T Newspaper, 1843-(current) 

es Eeports, Old Series, 34 vols., 1843 


1875 

Hou 



Lane 

Lat 

Laws, Eeg. Cas. 
Ld. Raym. 

Leach 

Lee 

Lee temp. Hard. 
Le. & Ca. 

Leon. 

Lev. 

Lew. C, C. 

Ley 

Lib. Ass. 

Lilly 

Litt. 

Lofft 

Long. & T. 


Lud. E. C. 
Lumley, P. L. 0. 
Lush. 

Lut. 


Lut. Eeg. Cas. 
Lynd. 














XXXV 


• « 


• • 


• • 


» • 


• • 


» « 


• » 


• • 


• • 


Lane’s Reports, Exchequer, 1605— 1611 

Latch’s Reports, King's Bench, fol., 1 vol.f 1625— 1628 
Lawson’s Registration Cases, 1885— (current) 

Lord Raymond s Reports, King’s Bench and Common 
Pleas, 3 vols., 1601 — 1732 
Leach’s Crown Cases, 2 vols., 1730—1814 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 

1758 

T. Lee’s Cases Ilardwicke, King’s Bench, 1 vol , 
1733— 173S 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 
—1865 

Leonard's Reports, King’s Bench, Common Pleas 
and Exchequer, fql., 4 parts, 1552— 1615 
Levinz s Reports, Iviug's Bench and Common Pleas 
fol., 3 vols., 1660—1696 

Lewiii’s Crown Cases on the Northern Circuit, 
2 voLs., 1822—1838 

Ley’s Reports, King’s Bench, fol., 1 vol., 1608—1629 
Liber Assisarum, Year Books, 1—51 Edw. III. 

Lilly’s Reports and Pleadings of Cases in Assize, fol , 

1 vol. 

Littleton’s Reports, Common Pleas, fol., 1 vol 16‘^7 
—1031 

Loift’s Reports, King’s Bench, fol., 1 vol., 1772—1774 
Longfield and Townsend’s Reports, Excbcouer (Ire- 
land), 1 vol., 1841—1842 

Luders’ Election Cases, 3 vols., 1784—1787 
Lumley’s Poor Law Cases, 2 vols., 1834— 1842 
Lushington’s Reports, Adiuiralty, 1 vol., 1859— ] 862 
L* Lutw^'che’s Entries and Reports, Common 
Pleas, 2 vols., 1682—1704 

A. L Lutwyche’s Registration Cases, 2 vols., 1843 
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Lyndwood, Proviiiciale, fol., 1 vol. 


M. & S 

M. & W. . . 

Mac. & G. 

Mac. & H. 

M‘Cle 

M'Cle. & Yo. . . 

Macfarlane 

Mad. & Rob. 

Macph. (Ct. of Sess.) 
Macq. 

Macr. 

Madd 

Madd. & G. 

Madox 

Madox, Exch, , . 
Man. & G. 


Reports, King’s Eeuch, (i vols., 

1 ol o 1 ol / 

lieports, Exchequer, 16 vols., 

I oo() — 1 84 i 

Macnaghten and Gordon’s Eeports, Chancery, 3 vols. 

Macrae and Ilertslet’s Insolvency Cases, 1 vol 
1847—1852 ’ 

M'Cleland’s Reports, Exchequer, 1 vol., 18‘^4 

M‘Clelaud aiHl Younge’s Reports, Exchequer, 1 voL, 

Macfarlane’s Jury Trials, Court of Session (Scotland), 
3 parts, 1838—1839 ^ 

Maclean and Robinson’s Scotch Appeals (House of 
Lords), 1 vol., 1839 

Macpherson, Court of Session (Scotland), 3rd series 

II vols., 1862— 1873 

Macqueeii’s Scotch Appeals, House of Lords 4 voi^ 
1849— ISeio 


Macrorv’s Patent Cases, 2 parts, 1847—1856 
Maddock's Reports, Chancery, 6 vols., 1815—1821 
Maddock and Geldart’s Reports, Ohancerv 1 vol 
1819-1822 (Vol. VI. of Madd.) ^ ' 

Madox’s Pormulare Anglicanum 
Madox’s History and Antiquities of the Exchequer 

2 vols. ^ * 

Manning and Granger’s Reports, Common Pleas 
7 vols., 1840 — 1845 
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Abbreviations. 


Mail. & Ey. (k. b.) 
Mail. & Ry. (sr. C.) 
Mans. 

Mar. L. C. 

March 

Marr. 

Marsh 

Mayii. 

I'leg 

Mer. 

Milw 

Mod. Rep. 

Mol. 

Mont. 

Mont. & A. 

Mont. & B. 

Mont. & Ch. 

Mont. D. & De 0. 

Mont. & M. 

Moo. P. C. C. 

Moo. P. C. C. (N. s.) 

Moo. Ind. App. . . 

Moo. & P. 

Moo. & S. 

Mood. & M. 

Mood. 1 ^’ R. 

Mood. C. C. 

Moore (k. b.) 

Moore (c. p.) 

Mor. Diet, 

• • 

Morr. 

Mos. 

Miup. & H. ’ ; 

Murr. 

My. & Cr. 

^ty. & K. 


Manning and Rvland’s Reports, King’s Bench, 
5 vols., 18*27—1830 

Manning and Rvland's Magistrates’ Cases, 3 vols,, 
1827—1830 

Manson’s Bankruptcy and Company Cases, 1893 — 
(current) 

Maritime Law Reports (Crockford), 3 vols., 1860— 
1871 

March’s Reports, King’s Bench and Common Pleas, 
1 vol.. 1639—1642 

Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 

Marshall’s Reports, Common Pleas, 2 vols., 1813— 
1816 


. . Maynard’s Reports, Exchequer Memoranda of Edw. 

I, and Year Books of Edw. II., Year Books, Paid I., 
1273—1326 

. Megone’s Companies Acts Ca.ses, 2 vols., 1889—1891 
Merivale's Rei)orts, Chancery, 3 vols., 1815—1817 
. . Milward's Ecclesiastical Reports (Ireland), 1 vol., 1819 

Modern Reports, 12 vols., 1669—1755 

. Molloy’s Reports, Chaucerv (Ireland), 3 vols., 1808— 
1831 ‘ ’ 


» • 


• • 


• • 


• « 


iuoiiiagu s jxepoi ts, I3i\uliiuptcy, 1 vol., 1829—1832 
Montagu and Ayitoii’s Eeports, Bankru]>tcy, 3 vols., 

Montagu and Bligb’s Eeports, Bankruptev, 1 vol., 
1832—1833 ^ ‘ 

Montagu and Chitty’s Eeports, Bankruptcy, 1 vol., 
1838 — 1840 

Montagu, Deacon, and De Gex’s Eeports, Bank- 
ruptcy, 3 vols., 18-10—1844 

Montagu and Maeartluu-’s Eeports, Bankruptcy, 
1 voL, 182G— 1830 

Moore s Ik'iyy Council Cases, 15 vols., 1836—1863 

Cases, New Series, 9 vols., 

loo' — 18<3 

^lS-^lSo“ Cases, Privy Council, 14 vols., 

^18^7-41^^'"®’® '^'ommon Pleas, 5 vols., 

Common Pleas, 4 vols., 
^!F‘js3(F'^ Malkin’s Eeports, Nisi Piius, 1 vol., 1826 

Moody’s Crown Cases Eeserved, 2 vols., 1824-1844 
^ 1485-1620® 1''“^” 

J. B.^Moore’s Eeports, Common Pleas, 12 vols., 1817 

^^(’sSknd^’ Court of Session 
(Scotland), 43 vols., lo32— 1808 

MoseWsVr,°"7’ 10 vols., 1884-18 

iuoseley s Eeports, Chancerv, fol., 1 vol 1796—1 T'J 

Muiph> and Hurlstone’s Eeports, Exchequer, 1 loL, 

^m6'-l8?oP°‘"*’ (Scotland), 5 vols., 

Craigs Eeports, Chancery, 5 vols., 1835 

Keen’s Eeports, Chancery, 3 vols., 1832 
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Abbreviations. 


^TaIq 

Nev’&M! (K. B.) 

Nev. & M. (m. c.) 

Nev. & P. (k. b.) 

Nev. & P. (m. c.) 

New Mag. Cas. . . 

New Pract. Cas. 

New Pep. 

New Sess. Cas. . . 

Nolan 

• • • 

Notes of Cases . . 

'^oy 

0. Bridg. 

O’M. & H. 

Owen 
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Nelson’s Peports, ChanceiT, 1vol., 1625— PiOl* 

Xsevile and Manning’s Poports, King s Bench, 6 vol- 
1862— i.s:36 ^ » c' 

Nevile and ^[anning'.s Magistrates’ Cases, 6 t<-Is 
1862— 186(> 

Nevile and Perry's Peports, King’s Bench, 6 vols., 
— 1 <S38 ^ 

Xevile and Perry's Magistrates’ Cases, 1 vol., 

186 1 

New Alagistrates’ Cases (Bittloston, Wise and 
Parnell 1, 2 vols., 1814—1848 

New Practice Cases (Bittleston and Wise), 3 vnls 
1 84 P— 1848 ■’ 

New Eeports, 6 vols., 1862—1865 
New Sessions Magistrates’ Cases (Carrow, llamer- 
ton. Allen, etc.), 4 vols., 1844—1851 
Nolan’s Magistrates’ Cases, 1 vol., 1791 179.3 

Note.s of Ca.ses in the Ecclesiastical and Mariti 
^Courts, 7 vols., 1841 — 1850 

Noy's Peports, King's Bench, fol., 1 vol., 1508— 1619 
Sir Orlando Bridgman’s Eeports, Common Idea.s 

1 vol., 1660— 1666 ’ 

O’Malley and liardca.stle's Election Cases, 1869 — 
(current) 

0\pn’.s Peports, King’s Bench and Common Pleas 
loi., 1 vuL, 1557 — 16H 


•itiine 


P. (preceded by date) 

P. Ih 

P. Wms 

Palm. 

Park. 

Pat. App. 

Pater. App 
Peake 

Peake, Add. Cas. 
Peck. 

Per. & Dav. 

Per. & Kn. 

Ph. 

Phil. El. Cas. 

Philliui. . . 

Philliin. Eccl. Jud. 

Pig- & E. 

Pitc. 

Plowd. . . 

Poll. 

• « 

Poph. 


Law Peports. Probate. Divorce, and Admiralty Divi- 
sion. since 1890 [1891] P.) 

Law Peports, Probate, Divorce, and Admiraltv Idvi- 
sioti, lo vols., 1875— 1890 

Peere Williams’ Peports, Chancery and Kiii'-'s 
Bench, 6 vols., 1()95— 1765 ” 

PaHvers Peixn’ts, Exchequer, fob, 1vol., 17-16— 
1 1 66 

Apiteals, House of Lords, 6 vol.s., 
Paferson’.s t'Aotch A], peals. House of Lords, 2 vols. 

J 8.> 1 — 1 8 < 6 ’ 

Peake's PejHu-ts. Ni.-^i Prius, 1 vol., 1790—1791 
leake-s Additional Cases, Nisi Prius, 1 vol., 1795- 

i n 1 

Peckwell’s Electicm Cases, 2 vols., 1806 — 1804 

1 Davison’s Peports, Queen’s Bench, 4 vols., 

Perry and Kna2)j.’s hllection Case.s, 1 vol., 1833 

Eepoi'ts, Chancery, 2 vols., 1841 — 1849 
I mlipps hjlection Cases, 1 vol., 1780 

J. Phiilimore's Ecclesiastical Peports, 3 vole., 1754— 

1 82 1 

L.^PhilHinore’s Ecclesiastical Jiidgmente, 1 vol. 
18()7 — l8To ^ 

Pigott and Podwell’s Pegistratiou Cases, 1 vol. 1843 
— 18-15 ’ 

Pitcairn’s Criminal Tiials (Scotland), 3 vol.'^., 1488- 

Plowden’s Eeports, fol., 2 vols., 1550—1579 
Pollexfen’s Eeports, King’s Bench, fol., 1 vol., 1670 

^^'l(k'7“'“ ® ®e“ch, fol., 1 vol., 1591 — 
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Abbreviations, 


Pow. R. & D. 

Free. Ch. . . 
Price 

Q. B. .. 


• « 


• ■ 


• • 


Power, Rodwell, and Dew’s Election Cases, 2 vols., 
1848—1856 

Precedents in Chancery, fol., 1 voL, 1689 — 1722 
Price’s Reports, Exchequer, 13 vols., 1814 — 1824 


Queen's Bench Reports (Adolphus and Ellis, New 
Series), 18 vols., 1841 — 1852 
Q. B. (preceded by date) Law Eeports, Queen’s Bench Division, 1891—1901 

(e.y.. [1S91] 1 Q. B.) 

• • Law Eeports, Queen’s Bench Division, 25 vols., 
1875—1890 


Q. B. D. . . 


E. 

E. (Ct. of Sess.) . . 

E. P. C. . . 

E E 

E. S. C 

East. 

Rayn. 

Real Prop. Cas, . . 

Rep. Ch 

Rick. & M. 

Rick. & S. 

Ridg. temp. H. . . 

Ridg. L. & S. . . 

Ridg. Pari. Rep. 

Rob. Eccl. 

Rob. L. & W. ' ! 


• • 


• • 


Robert. App. 

Robin. App. 

Roll. Abr. 
Roll. Rep. 
Rom. 

Rose 

Ross, L. C. 

Rowe 

Rul. Cas. 
Russ. 

Russ. & M. 
Russ. (S: Ry. 


By- Can. Cas. 

Ey. & Can. Tr. Cas. 
Ey. & M. 


» « 


• * 


• « 


The Reports, 15 vols.. 1893—1895 

Rettie, Court of Session Cases (Scotland), 4th series, 
25 vols., 1873—1898 

Reports of Patent Cases, 1884— (current) 

Revised Reports 

Rules of the Supreme Court 
Rastell's Entries 

Rayner’s Tithe Cases, 3 vols., 1575—1782 
Real Property Cases, 2 vols., 1843—1847 
Reports in Chancery, fol., 3 vols., 1615—1710 
Rickards and Michael’s Locus Standi Reports, 1 voL, 
1885— 1889 

Rickards and Saunders’ Locus Standi Reports, 1 vol., 
1890—1894 

Ridgeway s Reports, temp. Hardwicke, 1 vol., King’s 
Bench, 1733 — 1736; Chancery, 1744 — 1746. 

Ridgeway, Lapp, and Schoales’ Reports (Ireland), 
1 vol., 1793—1795 

Ridgeway's Parliamentary Reports (Ireland), 3 vols., 

Robertson’s Ecclesiastical Reports, 2 vols., 1844—1853 

Koberts, Leeming, and Wallis’ New County Court 

Cases, 1 voL, 1849— 1851 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 
1 < 09— 1 < 2 < 

Scotch Appeals, House of Lords, 2 vols., 

Io40 — 1841 



• * 


s. c. 

S. c. (preceded by date) 
S.-G. 

Salk. ■ ■ 


■ • 


.t 


Rose s Reports, Bankruptcy, 2 vols., 1810 — 1816 

Commercial Law (England 
and Scotland), 3 vols. ^ ° 

(England and Ireland), 1 voL, 1798- 

Campbell’s Rilling Cases, 25 vols. 

asell s Reports, Chancery, 5 vols., 1824 — 1829 
— j^^yhie’s Eeports, Chancery, 2 vols., 1S29 

® Crown Cases Eeserved, 1 vol., 

Railw'iv "“'I ‘ 1S54 

Evan 1855-(current) 

-IM? s Eeports, Nisi Prius, 1 vol., 1823 

Same Case 

C*)°*^ (Scotland), since 1906 {e.g., 

Solicitor-Genera] 

Salkeld » Reports, King’s Bench, 3 vols., 1689—1712 


Abbreviations. 
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Sau. & Sc. 

Saimd. . . 
Saund. & A. 

Saund. & B. 

Saund. & C. 

Saund. & 'SI 

Sav. 

Say. 

Sc. Jur. . . 

Sc. L. E. 

Sch. & Lef. 

Sc. R. E.. . 

Scott 

Scott (y. H.) 

Sea. 1 &: Sul 

SeL Cas. Ch. 

Se<s. Cas. (k. b.) 

Sh. & Mad. 

Sh. (Ct. of Sess.) 

Sh. Dig. . . 

Sh. Just. . . 

Sh. Sc. App. 

Sh. Teind Ct. 

Shep. Touch. 
Show, 

Show. Pari. Cas. 

Sid. 

Sim. 

Sim. (X. s.) 

Sim. & St. 

Skin. 

Sm. & Bat. 

Sm. & G. . . 

Smith, KB. 

Smith. L. C. 
Smith, Eeg. Cas. 
Smythe . . 


• • 


• • 


Sausse and Scullv's Reports, EolU Court Ireland), 

1 vol., 1837— 1S40 

Saunders's Eepjrts, King's Bench, 2 vols., — 1872 

Saunders and Austin's Locus Standi Eej>orts. 2 vols., 
1895—1904 

Saunders and Bidder's Locus Standi Reports, 1905 — 
(current) 

Saunders and Cole’s Reports, Bail Court, 2 vols.. 1S48 
— 1S4S 

Saunders and Macrae's County Courts and Insolveijcr 
Cases (County Courts Cases and Appeals. Vols, XL 
and 111. . 2 vols.. 1^52 — IsoS 
Savile's Reports. Common Pleas. foL, 1 vol.. loso — 
1591 

Sayer's Reports. King’s Bench, fol., 1 vuL, ITol — 
1756 

Scottish Jurist. 48 vols., 1829 — 1873 
Scottish Law Reporter, ls85 — (current' 

Schoales and Lefroy's Reports. Chaucerv ilrelandi, 

2 vols., lso2 — l'5»i8 
Scots Revised Reports 

Scott's Reports, Common Pleas, 8 vols., 1>31 — iMo 
Scott’s Xew Reports. Common Pleas. ^ vols.. Is40 — 
1^45 

Searle and Smith’s Reports, Probate and Divorce, 
1 vol., 1859 — 1880 

Select Cases in Chancery, fol., 1 voL, 1885 — 1898 
(Pt. III. of Cas. in Ch.} 

Sessions Settlement Cases, Kn^'s Bench. 2 vol^., 
ITlO— 1747 

Shaw and Maclean’s Scotch Appeals. House of Lords, 
3vols.,ls8,5 — 1838 

Shaw, Court of Session Cases (Scotland), 1st series, 
18 vols., 1''21 — 

P. Shaw s Digest of Decisions (Scotland*, ed. bv Bell 
and Lamoiid. 3 vols. 1728 — l's88 

P. t?haw s Justiciarv Decisions CScotlandi, 1 voL, 
1>19— ls;jl 

P. Shaw s Scotch Appeals. House of Lords. 2 v- Is., 
Is2l— 1.V24 

P. rshaw s Teind Court Decisions (Scotland), 1 voL, 
lS-21— 1831 

Sheppard s Touchstone of Common Assurances 
Showers Reports, King's Bench, 2 vols.. DjTt* — 1895 
^bower’s Cases in Parliament. foL, 1 vol.. 1694 — 1899 
Sideriin s Reports. Kinir's Bench, Common Pleas, 
and E.vcheuuer, loL, -J vols,, 1857— 1870 
^jmons Reports. Chancery, 17 vols., lt>26 — 1852 
Simons' Reports, Chancery, New Series, 2 vols., 
1>50 — 1-852 

Simons and Stuart’s Reports, Chancerv, 2 vols., 1822 
— 

Skinner's Reports, King's Bench, fol., 1 vol., 16S1 — 
1897 

Smith and Battv’s Reports, King's Bench (Ireland), 

1 voL. 1 >24— 1825 

Smale and Girard's Rejiorts, Chancery, 3 vols., 1852 
— 1>58 

J. P. Smith's Reports, King's Bench, 3 vols., 1S03 — 
ISoo 

Smith’s Leading Cases. 2 vols. 

C. L. Smith’s R egistratiou Cases, 1S95 — (current) 
SuTvthe's Reports. Common Pleas (Ireland), 1 voL, 
1839— 1840 



Abbreviations. 
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Sol. Jo. . . 
S])inks 
Stuir Eep. 

Stark. 

State Tr. . . 
State Tr. (n. s.) 
Stra. 

Stu. AT. .S: P. 

Sty. 

S\v. 

Sw. & Tr. 

Swan. 

Swin. 


Syme 


Solicitors’ Journal, 1856— (current) 

Spinks’ Prize Court Cases, 2 parts, 1854—1856 
Stair’s Decisions, Court of Session (Scotland), fol 
2 vols., 1661 — 1681 

Starkie’s Eej>orts, Nisi Prius, 8 toIs., 1814—1823 
State Trials, 34 vols., 1163—1820 
State Trials, New Series, 8 vols., 1820—1858 
Strange’s Reports, 2 vols., 1716—1747 
Stuart. Milne, and Peddie’s Reports (Scotland) 
2 vols., 1851 — 1853 

Style’s Reports, King's Bench, fol., 1 vol., 1646 — 
1655 

Swabey’s Ee])Oits, Admiralty, 1 vol., 1855—1859 
bwabey and Tristram's Eeports, Probate and Divorce, 
4 vols., 1858— 1865 

Swanston’s Eeports, Chancery, 3 vols., 1818—1821 

bwinton s Justiciary Eeports (Scotland), 2 vols., 1835 
— 1 84 1 

Syine’s Justiciary Reports (Scotland), 1 vol., 1826 — 
1 829 


T. (fc M. . . 


Appeal Cases, 1 vol., 

lo4o — lool 

Sir T. Jones’s Eeports, King’s Bench and Common 
Pleas, fob, 1 vol., 1669—1684 
The Times Law Eeports, 1884— (cui-rent) 

i King’s Bench, fob, 1 vob, 

1 v) V)U 1 V)Ol3 

Tamlyn s Eeports, Eolls Court, 1 vob, 1829—1830 

® l‘®Ports, Common Pleas, 8 vols., 1807— 

1 o 1 y 

lax Cases, 1875 — (current) 

and East), fob, 8 vols., 1785 

Chancery, 1 vob, 1559—1646 
Tnoi Consistory Judgments, 1 vol., 1873—1892 
luaoi s Leading Cases on Mercantile and Maritime 

Tmlor,L. C. Real Prort t t 

Turn, cl- R. ^ * m ® Deathng Cases on Real Property 

Reports, Chancery, 1 vol., 1822 

• — 182 o ’ 


T. Jo. 

T. L. R. . . 

T. Raym. 

Tainl. 

Taunt. 

Tax Cas. . . 

Term Rep. 

Toth. 

Trist. 

Tudor, L. C. Merc, Law 


Tyv. 

Tyr. & Gr, 


Taugh. .. 
Vent. 

Vern. 

Vern. & 8cr 
Ves. 

Ves. & 13. 


Ves. 

Yin. 

Yin. 


Sen. 

Abr. 

Supp. 


W. Jo. 
W. N. 


(preceded by da 


te) 


Tv!3k!!! ® Exchequer, 5 vols., 1830-1836, 

Eeports, Exchequer, 1 vob 

a^gh.an’s Eeports, Common Pleas, fob, 1 vob 1660 

’^entris’ Eeports (Yob I., King’s Bench- Yol II 
Ye?ZV®'i\ ^ 2 vols., "1068-1691 ’ 

Vernon and 2 vols., 1680—1719 

^jand), rvoitTir-iS?"'^^’ 

Ve^ev and l’i89— 1817 

— isi 4 ^ ^«^ames s Eeports, Chancery, 3 vols., 1812 

buppleme t ^Tuity, fob, 22 vols. 

Abridgment 'of Law and 

Sir Eeports, King’s Bench and Common 

Pleas. fol.,‘'Ly<>b, 1620— 1640 

Law Eeports, Notes, 1866 — (current) (e.g. 

[1866] Yb N.) 

ug’s 



Abbreviations. 


W. R 

Wallis . . 

Web. Pat. Cas. . . 
Welsh, Reg. Cas. 
Went. Off. Ex. .. 
West 

West temp. Hard. 

West. Tithe Cas. 
^Vhite . . 

White & Tud. L. C. 
Wioht 

Wifi. Well. & Day. 
W^iU. WoU. & H. 
Willes 

Wilm 

Wils. . . 

Wils. & S. 

Wils. (CH.) 

Wils. (ex.) 

Win 

Win. B1 

Win. Rob. 

Wins. Saund. 

Wolf. & B. 

Wolf. & D. 

Woll 

Wood 

Y. (t C. Ch. Cas. 

Y. & C. (ex.) . . 

Y. & J 

Y. E 

Yelv 

You. 



• • 


« • 


■ » 


* • 


• • 




\\eekly Eeporter, 54 vols,, 1852— 190(i 

UaUiss Reports, Chanooiy (Irel.'iuJ), 1 vol., 17G(1 — 
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Part I. — Introductory. 

Sect. 1. — The Nature of Courts, 

Sub-Sect. ^Definition. 

f alia) the original meaning 

o e King s Palace, and has acquired the meaning of the place 
w ere justice is administered, and thence again the meaning of the 
persons who exercise judicial functions under authority derived 
either immediately or mediately from the King. All tribunals, 
however, are not courts, in the sense in which the term is here 


PRnPoi*ol]-e tLf. 1 'la) signifies the King’s palace, or mansion, and is more 
fimiarv ^ where justice is judicially administered ” (Jacob, Law Dic- 

nii lo D* voce Court). ‘ Court est diversment prise, ascun soits p le meason 

present ove son ordinary attendants ; et auxy le lieu ou justice est 

^ diversely taken, sometimes for the house 

ordinary retinue ; and also the place where 
1 ministered” (Termes dela Ley, suh voce Court) “ Court, 

bppn an early date the French word appears to have 

■u TTT^*^ wi^Latm curia, and hence apparently the series of senses under 

branches in. and IV in which mu-ia is the regular medieval Latin equivalent 
of ?’^/«?embly held by the sovereign ... IV. a court of judicature, 

of uLr administration. 10. Applied to Parliament ... 11. An assembly 

deStl appoined and acting as a tribunal to hear and 

DicHoTiiiTTT v^i ooolosiastical, military, or naval ” (New English 

Itictionary, Vol. n., pp. 1090, 1091). ' 
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employed, namely, to denote such tribunals as exercise jurisdiction 
over persons by reason of the sanction of the law, and not merely 
by reason of voluntary submission to such jurisdiction. Thus, 
arbitrators, committees of clubs, and the like, although they may 
be tribunals exercising judicial functions, are not “ courts ” in this 
sense of that term. On the other hand, a tribunal may be a court 
in the strict sense of the term although the chief part of its duties 
is not judicial. Parliament is a court. Its duties as a whole are 
deliberative and legislative, the judicial duties are only partial. A 
court of investigation, like the coroner’s court, is a court. The 
distinction appears to be not so much whether the particular 
tribunal is a court of justice, but whether it is a court in law (h). 
Many bodies are not courts, although they have to decide questions, 
and in so doing have to act judicially, in the sense that the pro- 
ceedings must be conducted with fairness and impartiality, such as 
assessment committees, boards of guardians, the benchers of the 
Inna of Court when considering the conduct of one of their members, 
or the General Medical Council when considering questions atlecting 
the position of a medical man((;), A meeting of a county council for 
granting music and dancing licences is not a court((/), nor are justices 
at a licensing meeting sitting as a court of summary jurisdiction (f?). 

As a general principle, all courts must be open to the public, 
though the judge may for good and sufficient reason order that the 
public, or a certain section of the public, shall be temporarily 
excluded (/). 

Sub-Sect. 2 — Classification. 


2. Courts may be classified in several ways. First, they may be 
divided into such as are courts of the King and such as are not. The 
latter class includes the palatine courts((/), where the King has parted 
with ihe jura rec/alia in the county palatine, courts baron (/() and the 
old sheriffs’ county courts (i) ; all other courts are the King’s courts. 

3. Another manner of division is into courts of record and 
courts not of record. Whether a court is a court of record or 
not d epends on whether it has power to fine (j) and imprison (A), 


[h) Seo judgmoiit of Fey, L.J., in Hoi/al Aquarium and Slimmer and Winte 
Garden SorJeti) y. Parin' nson, [1892] 1 Q. B. 431, C. A., at pp. 44(5, 447. For I’arliii 
meut, see that title ; for coroner’s court, see title Coroneus, Vol. Ylll., p, 25(5. 

(c) Ihid. at p. 447. The College of Physicians, however, in dealing wit! 
cases of mala praria is a court of record (14 & 15 Hen. 8, c. 5 (1523) ). 

id) Itmjal Aquarium and Summer and Winter Garden Societu v. Parkinson sunru 

[r] Boulter 'i. Kent Justkc8,[\%\)l] A.. Q. b'M. ' ’ ^ 

. (/) K.q., under the Children Act, 1908 (8 Edw. 7, c. (57), s. 114. A court hai 
iiilierout jurisdiction to order any case to bo heard in eamerd (I), v I> [1903 

n it ’ (1874), 9 Ch. App. 522 ; Mellar v. f/iompso, 

haduche AnUiu and Soda Fahrik v. Ltviiutein (1882) 

Ch. IX 156; Jte Martindale, [180-1] 3 Cli. 103, NoBTn, J., at p *>00 
(</) »Seop. 120, post. ^ 

{h) See p. 210, 

(i) See note [t), p. 1 18, posC 

peienter Ainercianits and Fines. For Fines soul 
i unishmts certain, que cresceront expresment et ascun statute : & Aiiierciailitf 
soiit tiels que sent arbitrableiht impose p les Affoerors.” “ There is a difference 
between Amerciaments and Fines. For Fines are Punishments certain which 
grow expressly from some statutes; and Amerciaments are such which are 
arbitrardy impo.sed by the Affeerors” (Termes de la Ley, auh voce Amercement) 
(A) ihat 18 , to imprison by way of punishment and not merely for safe custody 


Sect. 1. 

The Nature 
of Courts. 


Admission of 
the public. 


The King’s 
courts. 


Courts of 
record. 


Courts. 


Sect. 1. 

le Nature 
f Courts. 


lurts not of 
iord. 


whether for contempt of itself or for other substantive offences (1). 
Courts of record are such as have been expressly made so by 
statute (m), or by implication of a statute, that is by having statu- 
tory power to fine and imprison, and courts of record at common 
law. These^ latter are such civil courts as have power to hear 
and determine, according to the course of the common law, 
actions in which the debt, damages or value of the property 
claimed is forty shillings or above, and such criminal courts 
as have power to fine or imprison. Courts not of record are 
those civil courts in which the proceedings are not according to 
the course of common law (except such as have been made courts 
of record by statute). All courts of record, with the exception of 
the courts of the counties palatine, are courts of the King, even 
though a subject or corporation has the benefit of the court, as in 
the case of borough and city courts of record (?i). The proceedings 
of a court of record preserved in its archives are called records, and 
are conclusive evidence of that which is recorded therein (o). 

(/) See Groenvelt v. Burwell (1699), 1 Ld. Eaym. 454. 

(wi) The following courts have been made courts of record by statute. The 
High Court of Justice, by the Judicature Act, 1873 (36 & 37 Viet. c. 66). a 16 ; 
the Court of Appeal, ibid,, s. 18 ; the Court of Criminal Appeal, by the Criminal 
Appeal Act, 1907 (7 Edw. 7, c. 23), s. 1 (7); the Court of Record for the 
Hundred of Salford, by the Salford Hundred Court of Record Act, 1868 (31 & 
32 Viet. c. exxx.), s. 4 ; the County Courts, hy the County Courts Act, 1888 

(51 & 52 Viet. c. 43), s. 0 . ^ ^ > 

(w) Another distinction which has been drawn between courts of record and 

coui’ts not of record is that in the former case a writ of error lay, and in the 

latter the proceeding was by way of writ of false judgment. Proceedings in 

error have been expressly abolished, in the case of criminal proceedings by the 

Cnminal Appeal Act. 1907 (7 Edw. 7, c. 23), s. 20 (1), and in the case of civil 

proceedings m the High Court of Justice by R. S. C., 1875, Ord. 58, r. 1. (This 

1^1 le IS now repealed, but the abolition of proceedings in error remains in force). 

This rule was not expressly made to apply to inferior courts of record, but the 

etiectof Le Blanch y. Reuter^s Telegraph Co. (1876), 1 Ex. D. 408, C. A., is thatthe 

procedi^eby error is superseded by an appeal to a divisional court of the Ring’s 

Bench Division. As, however, such appeals are limited to cases in which error 

would have lain, the distinction, if accurate, may still have practical importance. 

It ^f^y be obsei'ved that although the writ of false judgment has never been 

abolished by statute, it has become obsolete, as has also the writ of recordavi 
facias loquelam. 

The distinction, however, only appears to be accurate in the case of civil 
couits, for in the case of courts having criminal juiisdictioii the criterion 
appeals to be that courts having power to tine and imprison are courts of 
record, although the proceedings be not according to common law, and 
consequently the proceedings could not be challenged by writ of error, but only 

i ; see Groenvelt v. Burwell (1699), 1 Ld. Raj^m. 454. “Where there 
is a jurisdiction erected de novo with power to fine and imprison, it is a court 
of record, for courts of record only can fine*’ {ibid., p. 467). “ He [Holt, C.J.] 

compared it to convictions before justices of the peace out of sessions, upon 
which, though error does not lie, yet a certiorari lies ” (ibid., p. 469). In this 
case the court in question was that of the censors of the College of Physicians, 
who had, under the statute 1 Mar. sess. 2, c. 9 (1553), power to fine and 
imprison ; but see Miller v. Scare (1776), 2 Wm. Bl. 1141 : Baune v. Wright 
(1892), 61 L. J. (M. c.) 114, C. A. 

(o) “Record est un Escript en Parchment, ou sont enroll Pleas de Terre, ou 
Common Pleas, Faits, ou Criminal Proceedings en ascun Com-t de Record ; 
mes en Courts nient de Record come Admiraltie, Courts Christian, Courts 
Baron &c. lour Registrie de Procedure ne sont proprement dits Records Mes 
Coiuts de Lqj' teign p Grant dl Roy sont Courts de Record.” “ Record is a 
Writing or Parchment, wherein are enrolled Pleas of Land or Common Pleas, 





Pakt 

4 . A third manner of 
courts. The Superior Courts are the House of Lords, the Judicial Tli^ Nature 
Committee of the Privy Council, the Supreme Court of Judicature, of Courts, 
the Court of Criminal Appeal, and the Courts of Chancery of the supe^and 
Counties Palatine of Lancaster and Durham, and are all courts of inferior 
record. All other courts are inferior courts, whether they are courts, 
courts of record or not. 
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A 


division is into superior and infei-ihK,.,. ^ect. i. 


5 . The origin of the inferior courts, of which there are many Origin of 

varieties, may be traced back to the principle that justice should be inferior 

taken to every man’s door by constituting as many courts as there 

were manors in the Kingdom. They were primarily the court 

baron (p), which was incident to every manor, the hundred 

court ( 5 ), which was only a larger and more e.\tended court baron, 

and the common law county courts, now practically extinct. To 

these were added numerous borough and other local courts (;•), a 

variety of courts held by special oflicers for special purposes (.s), and 

the modern county courts it). They derived their general title of 

inferior courts because they were and are, in the great majority of 

cases, subject to the control and supervision of the Court of King’s 

Bench or King’s Bench Division as a superior court. A part'^of 

the original inherent jurisdiction of the Court of King’s Bench was 

to examine and correct all errors committed by the inferior courts, 

whether in matter of law or in exceeding the jurisdiction that had 
been conferred upon them (a). 


, . jurisdiction of an inferior court is defined by its constitu- 

tion, which IS either by charter from the King, Act of Parliament, 
01 prescription, as amended or extended by any subsequent grant 
or legislation, or by order in council made under the provisions of 
the Judicature Acts, 1873 and 1884(1.). Such jurisdiction is 
geneially limited to matters between residents in a certain localitv 
or to causes of action arising within prescribed metes and bounds, or 
to actions wheie the amount claimed is under a certain specified limit. 

7. It is in connection with jurisdiction that we find the chief 
distinctions between superior and inferior courts. The jurisdiction 
le superior courts extends in civil cases over the whole of England 
and lA ales and the town of Berwick-on-Tweed, and over the foreshore 
ow-water mark(c), though in certain circumstances the jurisdic- 
leisonal actions in respect o f contracts or torts though tL cause of 

T\ ^ . ' 


Vl\ feeo p. 214, ymU ’ 

(?’) See p. 129, ymt, 

U) See title County Couhts, Vol. VIII., p. 410. 

IIA aiH'r j^iLdictiou, see p. Vi, pest. 

(c) 1 Cilitty’s Arclibold’s Practice, 14tli ed., p'. 4. ’ 


Jurisdiction 
of inferior 
courts. 


Distinctions 
between 
superior and 
inferior 
courts. 


12 


Couhts. 


Sect. L 

The Nature 
of Courts. 


Jurisdiction. 


Judgments. 


Liability for 

exceeding 

jurisdiction. 


action may have arisen abroad or the parties be foreigners (d). An 

agreement which purports to altogether oust the jurisdiction of the 

courts IS void, though parties may agree to postpone the enforce- 

nient of a claim by action in the courts until their differences have 
been settled in some other way (e). 

Pi itiid facicy no matter is deemed to be beyond the jurisdiction of 
a superior court unless it is expressly shown to be so, while 
nothing is within the jurisdiction of an inferior court unless it is 
expressly shown on the face of the proceedings that the particular 
matter is within the cognisance of the particular court (/). An 
objection to the jux'isdiction of one of the superior courts of general 
jurisdiction must show what other court has jurisdiction, so as to 
make it clear that the exercise by the superior court of its general 
jurisdiction is unnecessary (7). The King’s Bench, for example, is 
a court of universal jurisdiction and superintendency in certain 
classes of actions, and cannot be deprived of its ascendency by 
showing that some other court could have entertained the par- 
ticular action. In an inferior court, other than a county court, unless 
the proceedings show on their face that the cause of action arose 
within its jurisdiction, the action cannot be maintained (/i), and 
even in inferior courts with a local limit of jurisdiction it must 
appear that such limit is not being exceeded (i). 

Another distinction is that while the judgment of a superior 

court unreversed is conclusive (7) as to all relevant matters thereby 

decided, the judgment of an inferior court involving a question of 

jurisdiction is not final (/t) ; and another is that a plaintiff is liable 

to an action for executing the process of an inferior court in a 

matter beyond its jurisdiction, and cannot justify under such process, 

whether he knows of the defect or not; and that the judge and 

officers of such a court are liable to an action if they knew of the 
defect of jurisdiction ( 1 ). 



('0 title Conflict of Laws, Vol. YI., p. 177, and as to service out of 
the jurisdiction, see p. 57, and title Practice ai^d Procedure. Por the 
criminal jurisdiction, see p. 06 , post 

(e) Scott V. Avejp (1856), 5 H. L. Cas. 811 ; Ilorfoti v. Sayer (1859), 4 

hi. it JN. 643, 649; Scott v. Liverpool Corporation (1858), 3 De G. & J. J 

JJraimstem v. Accidental Death Insurance Co. (1861), 1 B. & S. 782 ; and see titles 

Action, Vol. 1 , p. 22 ; Arbitration, Vol. I., p. 445 ; and other cases there cited. 

(/) Peacock V. Bell (1667), 1 Vms. Saund. 73; Spurrier v. La Cloche^ [19(»2] 
A. (J. 446. 

(jr) V. Fahrigas (1770), Cowp. 172 ; 1 Smith, L. C., 11th ed., 60-i ; Derhj 

{Lari) Athol {T)ul;e) (1749), 1 Ves. Sen. 202; ^)to< {Nabob) v. East India Co 

Wu 


courts, see that title, Vol, VIII., p. 428. 

(0 Doulson V. Matthews (1792), 4 Term Pep. 503. 

(./) See title Judgments and Orders. 

[k] Per WiLLES, J., in London Corporation v. Cox (1867), L. E. 2 H. L. 239, 
at p. 262. 

{1) Moravia v. Sloper (1737), Willes, 30; Carratt v. Jfw/ey (1841), 1 Q- g* 
IS ; Andrews v. Morris (1841), 1 Q. B. 3 ; Houlden v. Smith ('l850), 14 Q- B* 
841 , per AVilles, J., in London Corporation v, Cox. sunra. at p. 263 ; see, as to 
county courts, that title, Vol. YlJl., p. 426. 
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jiuisdiction. 


Appeal. 


Part I. — Introductory. 

The jurisdiction of an inferior court is not lost by mere non- 
user {m), ^ 

8. If a court exceeds its jurisdiction the aj^grieved party or 
even _ a stranger, may apply to the King’s Bench Division to 
exercise its ancient right of either prohibiting the jud^re of the 
inferior court from proceeding further in the matter, or, if judf^- 

m-de • tb^t ’'"'“S'ng up the record by certiomri in 

oiclei that it may be quashed («.). 

9. At common law proceedings in error lay from any inferior 
court of record of civil jurisdiction to the King’s Bench or^Coinmon 
Pleas, and now m all cases where the procedure by way of anneal 
from such a court is not regulated by some special statute^ an 

SJi(o)! “otice of 

Sect. 2. Ihe Jurisdiction of Courts. 

Sub-Sect. 1. — General. 

10. By jurisdiction 00 is meant the authority which a court Ima .r • 

ctssS" s; "tEe 

juriadiction to ’ciilMtain ETmEIIu' action <” ° T' 
acquiescence nor the ejnrese consent m' tl “.““‘ter, neither the 

di^jg^e cou rt (0, nor can consent Z a'cEtl!” Eg 

fraiikij^adge see p. 215, post; and title Copyhold? Yo/vTlf 

n For these proceedings, see title Cko^.y Phactic? ’ 

{]>) “Jurisdiction est un d^oiity q un honie 
hath by a power to do Justice in causes of 's a dignity which a man 

do la Ley, sul/ wee Jurisdiction) “Tliem tn' luaJe before him” (Termos 
the first whereof is Tenere IWa Jwh of Inferior Jurisdictions: 

sue there or in the King’s Courts ti <> tl,o TT' 't o'ther 

und he is the only person i franchise to hold Pleas ; 

the third sort is an Exempt JurisdiVH f'y claiming his Franchise ; 

that the inhabitants sK ?l 0 su fSh!!; th ^iity 

there is no Jurisdiction that their City ami not elsewhere. Though 

Or ossev.Snij/l/ (1703) dSalk Vo'ftO’VT Certiorari to the Superior Courts. 

(V) Bee p. ll ;o^!:tozfhe'iea^^ 

\r] ^ee p. 14, post. 
jS) See p. 10, pout. 

(1750), 1 Ves! Sen!^4^4 '' es. Sen. 402, 471 ; Ptnn \. Baltimore {Lord) 

V. iri7o(.7t (1840), 11 Ad*& eV 041^^0"// T” ^ ^ J Lawrence 

\ o;, 11 AU. ^ 1,1.941 ; \S dk^hp {Lord) v. liWitrs (1855), 4 E. & B. 


Consent and 
waiver. 
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Courts. 


Sect. 2. 

The 

Jurisdiction 
of Courts. 


Prohibition. 


Original and 

appellate 

jurisdiction. 


if a condition which goes to the jurisdiction has not been performed 
or fulfilled (a). ^ But where the court has jurisdiction over the 
particular subject-matter of the. action or the particular parties, 
and the only objection is whether, under the circumstances of the 
case, the court ought to exercise jurisdiction, the parties may 
agree to give jurisdiction in their particular case, or a defendant by 
appearing without protest or by taking any steps in the action may 
waive his right to object to the court taking cognisance of the 
proceedings (/>). No appearance or answer, however, can give a 
jurisdiction to a limited court (c), nor can such a court give itself 
jurisdiction by finding facts (d), "Where a limited court takes upon 
itself to exercise a jurisdiction it does not possess, its decision 
amounts to nothing (e) ; jurisdiction must be acquired before the 
judgment is given (/). 

12. All lawful jurisdiction is derived from and must be traced to 

the royal authority (gf). Any exercise of unauthorised jurisdiction is 

a usurpation of the royal prerogative, which is unwarranted by law 

and may be restrained by prohibition, which is, in short, a process 

for preventing inferior courts from intermeddling with or executing 

anything beyond their jurisdiction (jr). In a prohibition for want 

of jurisdiction the only question is whether the court below has or 

has not jurisdiction, and immediately the superior court is satisfied 

that the inferior court has exceeded its jurisdiction, the writ must 

issue, whether the application be made by a party or by a stranger, 

and that no matter what stage the proceedings below have 
reached (k). 

Sub-Sect, 2 — As to Subject-matter, 

13. The jurisdiction of courts is either original or appellate, 
and in either case may be unlimited or limited as to the nature 
of the actions and matters of which the particular court has 
cognisance. The Judicial Committee of the Privy Council appears 
to be the only court in England which has jurisdiction in every 
kind of action, as its appellate jurisdiction is not only co-extensive 
as I'egards classes of actions with that of the House of Lords and 
that of the Supreme Court of Judicature, but also includes jurisdic- 
tion in criminal matters, and it is the ultimate Court of Appeal from 
all civil courts from which appeal does not lie to the Supreme Court 
of Judicature or to the House of Lords (i). 


toO; Foster v. Usherwood (1S77), 3 Ex. D. 1, C. A.; Re Aylmer, Ex parte 
BischojjsheimiX^Hl), 20 Q. B. D. 258, 262 ; R, v. Shropshire County Court Judge 
(188i), 20 Q. B. D. 242, 248; British Wagon Co,y. Gray . [iSQ 6] 1 Q.B. 35 ,C.A. 

(a) R, V. Essex Justices, [1895] 1 Q. B. 38, C. A. See as to consent in county 
courts, title County Courts, YolYIII., pp. ^35, 539, 580. 

(/.>) >See, e.g„ Fry v. Mooi'e (1889), 23 Q. B. D. 395, C. A. ; Oulton v. RadcUffe 

(1874), L. E. 9C. P. 189. 

{<:) Green v. RuihfO'forth (1750), 1 Yes. Sen. 462. 

{d) Rorhe v. Errington (1859), 7 H. L. Cas. 617, 632. 

(e) A,-G. V. Ilotham {Lord) (1827), 3 Euss. 415. 

(/) Thompson v. SIM (1840), 3 I, Eq. E. 135. 

(//) See per AVilles, J., in London Corporation v. Cox (1867), L. E. 2 H. L- 
239, at p. 254. 

{h) Ibid., at pp. 278, 279, 280, 282. As to Prohibition generally, see title 
Crown Practice ; and as to pleading to the iuiisdiction, see title Pleado'G. 
(?) See p. 2^jpost. 
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Part L— iNTRooucTORy, 

In the case of all other courts there is some limitation, he it 
gi eater or less, of the classes of actions or matters of M’hich thev 

exc"e,»ive 3 S o‘?jSicLr‘ S ‘tSiS!; 

extends to eases m which the Judiii'al Committee of the ftlvv 

unsdietion in the ease of the High Court itself can be challeimed 
wiTf *° i and in the case of the Coiirt'of 

exZS 1?,““* “banal, and as such is .he“i<t „n1io 

a« rs-fe tS 

“ fct" ill? 

separation the™ ^ToXli "'f 

allowing her to sue w^en thT ? "‘ife, by 

when proceedings are commenced OirTi England 

court has jurisdiction whnt^v^ fn s^ts an English 

may be, provided that thp mn i'esidence 

In iuits’ f‘or rlftuli! of IZi'ril? f “ il '»'■ 

audieieni to gfvelSUlZ 

jurisdiction if ^ the Teceased l^ave Wills, 

not, as a general rule, if the deceased 


Matrimonial 

causes. 


tiio practice ha^ i mi , . ^ ecclesiastical 

temporal courts can interfere bvwaxr“’f nistancos in -which the 

general law of the laud! or manifest? 

(«■) S“» “« C«ow.v“,ic?“ '"“d'rUv" »f U*. »urt- 

L.U, mVE p'. title OF 

Lsuvs, Vol. Vl'.,?.*^265!’ t't'l’ ^t p. M-1 ; and see title Conflict of 

O') See title Conflict of Laws Vol XT n oc- 
J;,) V«« V. fl.,.„-,us:«,, s «d & 'ihS-dsci), so L, j. (,.. M. .X.) 
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^Yas not so domiciled, unless he leaves personal property within 
this country (a). 

Sub-Sect. 3.— yls to Area, 

17. The authority of the King extends over all his subjects 
wherever they may be, and also over all foreigners \vho are within 
the realm. The jurisdiction of English courts of law, how- 
ever, is limited, first, by the stipulations contained in the enact- 
nients by which the kingdoms of Scotland and Ireland were 
incorporated in the United Kingdom ; secondly, by the charters of 
justice, letters patent, and statutes affecting particular colonies; 
and, thirdly, by the consideration that no English court will decide 
any question where it has not the power to enforce its decree. 

The jurisdiction of each particular court is that which the King 

has delegated to it, and this delegation has been complete, for the 

King has distributed his whole power of judicature to divers courts 
of justice {h), 

18. As English courts have no power to enforce their decisions 
in questions as to the title to land or trespass to land outside the 
realm, they will not entertain actions to try such matters (c). 

19. Again, ordinary offences committed by subjects of the King 
in countries outside his dominions, or on the high seas on foreign 
ships, cannot be said to be against the King’s peace or against his 
crown and dignity, and therefore by the common law, and apart 
from statutes, English courts have no jurisdiction in such cases (d). 

20. Personal actions of a transitory nature ((^), on the other 
hand, whether in contract or in tort, are within the jurisdiction of 


(a) Evans v. Burrell (1859), 28 L. J. (p. & m.) 82 ; and see title CoNPLiCT of 
Laws, A ol. VI., pp. 218 seq. 

{h) 4 Co. Inst. 70. “ The King hath committed all his power judiciall, some 

in one court and some in another, so as if any would render himself to the judg- 
ment of the King in such case where the King hath committed all his power 
Unhciall to others, such a render should be to no effect (Y. B. 8 H. 4, fo. 19). 
• doth judge by his judges (the King having distributed his power 


mO 1 ^ ^ J^jrica oo, Lo77ipannia cie Moca77ilngue, [ 1893J A. U. 

Ihe Probate, Divorce and Admiralty Division of the High Coui-t will not grant 
an injunction restraining a foreigner, who has had an English domicil, but has 
gone abroad for the purpose of obtaining a foreign domicil, from taking divorce 
proceedings in the court of the foreign country where he has acquired such 
domicil {Vardopulo v. Vardopido (1909), 25 T. L. R. 518, C. A. : and see Hyman 

461. 

. \ /, - , ' ' xicp. uvo. XI/ IB Liuw i/Ui^ late for us to 

inquiie whether it were wise or politic to make a distinction between transitory 
and local actions (see title Action, Vol. I., p. 50); it is sufficient for the courts 
that the law has settled the distinction, and that an action quare clausum fveyit 
is local. e may try actions here which are in their nature transitory, though 
arising out of a transaction abroad ; but not such as are in their nature 
^cal [per Duller, J., ^hid.^ p. 504) ; Phillips v. Eyre (1870), L. E. 6 Q. B. 
Lx. Ch. “ Our courts are said to be more open to admit actions founded upon 
foreign transactions than those of any other European country ; but there are 
restiictions in respect of locality, which exclude some foreign causes of action 
altogether, namely those which would be local if they arose in England, such 
as trespass to land ; and even with respect to those not falling within that 


Part I. — Introductory. 
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English courts, even though the cause of action arose abroad, and 
even an action in respect of an assault committed by a foreigner on 
a foreigner abroad may be tried by the courts of this country if 
process can be properly served {J ). 

21. By the common law there was no power to try offences com- 
mitted by foreigners on board foreign ships below low- water mark, 
though within the territorial waters of His Majesty’s dominions (r/)’ 
but in 1878 such offences were brought within the jurisdiction {h). ’ 

22. All English courts, however, have not the whole of this 
3 urisdiction. Thus, the courts of the counties palatine, county courts 
and borough and other local civil courts, have only had a jurisdiction 
limited in area conferred upon them, and the jurisdiction of such 
courts 13 strictly limited to the precinct defined by the statute or 
royal grant by which they are created or regulated (i). 


23. In the case of such English courts as do not possess juris 
diction extending over the whole of England, but only jurisdictioi 
limited to some particular precinct, there is by the common law m 
power to order the service of the writ of summons outside the ares 
of ,iuiisdiction (a), but this power has been conferred on mair 
couits by statute or by statutory Eules and Orders {h). 


Sect. 8. — Creation of Courts. 

24. Courts are created by the authority of the Kiim as tl 

fountain ^usticejc^is a^ity is exercised eitlmr b 

mSTS uaiiversal jurisdiction ” (^/.rAViLLEs, J 

al.Swl^cX‘be^htd^herf'S^ doubted whether a tort committe 

11th ed, 591, it was decided that the iurisMlictioii^or^e^^ Smith, L. C 

i'- 

Acxio.x, Vol. L, p. 19; CoNSTiTCTiox^riTw aw 

rrivilSJ lot S p'S.1 ttaAdite.. tl. 

lie placed upon it, extended so far as to uroteeMr^^'^'^ properl 

from arrest on criminal charges T nrS servants of ambassador 

State for Foreign Affairs infomied tl.o P Secretary o 

when a servant of a foreign 

the minister, either by nersonal comm proper measures tor a])prisinj 

cf the fact of a rriantTavTo- the Foreign Office 

to execute it, in order that tho pnn attempt would be mad 

f 03, c. C. E 

ti'i Waters Junsdiction Act, 1878 (41 &42 Viet c /‘D 

court.' ® ® junsdiction of these courts, post, under each particula 

!i) As p- post. 

lit ™ cj-- 

H.L. — IX. ’ 


Sect. 2. 

The 

Jurisdiction 
of Courts. 


Offences in 

territorial 

waters. 


Limited 

jurisdiction. 


Service out 
of the 

jurisdiction. 


How courts 
are created. 
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Courts. 


Sect. 3. 

Creation of 
Courts. 


statute (<0, charter (e), letters patent (/•), or Order in Council tn) . 
In some causes a court is held by prescription, as having existed' 
from time immemorial, with the implication that there was at some 
time a grant of the court by the King, which has been lost (h). 

An Act of Parliament is necessary to create a court which does 

not proceed according to the common law (i). The Kin" however 

may giant a com t vith jurisdiction to hear and determine actions 

according to the common law, either limited or unlimited (it). The 

lung may also grant the franchise of cognisance of pleas, by which 

the grantee obtains cognisance of all pleas within the limits of the 

grant, which are commenced in other courts than that of the 

grantee (0 _ The King may_ also grant an exempt jurisdiction, 

whereby the mhabitants of a city or borough may not be sued except 
within that city or borough (??;). 

The proposition that an Act of Parliament is necessary to create 
a couit the procedure of which is not according to the common 
aw IS subject to the qualification that it does not apply to a Crown 
CO onj’', pioperly so called, that is, a colony which has not received 

a of lepresentative government. In the case of such a colony 
a bishopric may be constituted and ecclesiastical jurisdiction con- 
ieried by the sole authority of the Crown, yet letters patent granting 
such juiisdiction will not have any effect or operation in a colony 
possessed of an independent legislature (?i). 


the laws, whether of a temporal, ecclesiastical, or military nature, are called 
ms laws; and it is his prerogative to take care of the due execution of them. 
Hence all judges must derive their authority from the Crown, by some com- 
mission warranted by law ; and must exercise it in a lawful manner, and 

any the least deviation from the known and stated forms ” (ibid.). See 
also title CoNSTiTUTioxAL Law, Yol. VI., p. 402. 

(d) As in the case of the former Court of Common Pleas by Magna Carta, and 

Judicature by the Judicature Act, 187;! 

pi/ f'f Courts in India (Statutorv Pules and Orders 

' ^ewsed, ;\ol. M. India, pp. 3, 16, 28, 41); and in the case^f the Civil Courts 
of Pecord granted to boroughs in England, see pp. 138 et m/., post 

\r ?^®tanco the Newfoundland Act, 1824 (o Geo. 4, c. 67), gives power 
to His Majesty,^ by his Charter or Letters Patent under the Great Seal, to 
institute a buperior Court of Judicatui*e in Newfoundland. The court, however, 

NetwdW, 

ig) As in tjie case of the Cyprus Courts of Justice Order, 1882 (Statutory 
Rules and Orders Revised, Vol. V., Foreign Jurisdiction, p. 341). 

(//) As in the case of the Court of Arundel, see p. 139, post. 

(0 Dodwell V Oxford Universitg (1680), 2 Vent. 33. “ No court other than 

such as proceed according to law can be, unless by prescription or Act of 

Parliament, per cjn-iam, ibid., p. 34 ; lie Natal {Bishop) (1864), 3 Moo. P. C. C. 
s.) lit), at p. lo2. 

(A*) 3 Com. Dig. tit. Courts (P, 1), p. 345. 

(1627), Palm. 456; Casihy, Lichfitld (1669), Hard. 
oOo ; (jinnett v. P httuigham (1886), 16 Q. B. D. 761. 

(m) Crossey. Smith (1703;, 3 Salk. 79. 

(«) Re Natal (Bishop), supra, at pp. 151, 152. See, generaUy, title Depen- 
dencies AND Colonies. ® ' 
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Part II. The High Court of Parliament. 

Sect. 1. — The House of Lords* 


Sub-Sect. 1. — Constitution, 


'Treason, 
felony, or 
misprision 


Sect. i. 

The House 
of Lords. 

25. The House of Lords consists of (1) the peers of the realm-that Constitution 
IS to say, of the peers of England, the peers of Great Britain and of 

the peere of the United Kingdom, sixteen representative peers of 
Scotland (elected for each Parliament) , and twenty-eight representa- 
tive peei^ of Ireland (elected for life) ; and (2) the lords spiritual— 
that IS, the two Archbishops, the Bishops of London, Durham and 
Uinchester, and the other English bishops except the eight 

junior bishops. The Bishop of Sodor and Man has a seat but 
no vote. 

Sub-Sect. 2.— Jurisdiction, 

^ (1) Oriyinal Jurisdiction, 

»' Lords is original ami Ori.i„.i 
original juiisdiction arises iii the following cases : jurisdiction. 

(a) Trial of a Peer or Peeress for Treason, Felony, or Misprision. 

27. Where it is alleged that a temporal peer or peeress (o) 
whether of the United Kingdom or Ireland, has committed treason 
or a felony, or mispnsion of either, then, if Parliament be sittiim 
the House of Lords has jurisdiction to try the accused. In cases of 
mrsdemeanour a peer is triable by a jury as other persons are( p) 

A peer is appointed, on the address of the Lords, as Lord IIi<di 

&te\v aid pi o /iuc rice (t^) to preside over the court, but he has luit 

judicial functions beyond his fellow peers. The statutorv provision 

L the House of Lords 

as vv ell as to trials in the court of the Lord High Steward (s). 

(b) Impeachment. 

28. The original jurisdiction of the House of Lords also arises 
on an impeachment of any subject, either peer or commoner liv the 
House of Commons (Q. This is the most exalted form of m-iSiS 

PUOCEDUHE, p.450,p«< p- ClUMlNAL LaW AND 

(p)Jt. V. Vaux (Lord) (1612), 1 Bulet. 197. 

7ninistro8 lequm infra idem reonum iF reyniim Anylm., et omui-s 

'jS^ TViia lo ^ J^ynuni ttmpor thus pacts et querrarnnC^ (-i Co Inst 

iSt, S si™:',,;? ‘I*' “-titaii" .( th.'™? j:? 

Lord Chaiicelior presides in h?' ; in such a ca.so tlio 

fj'l State Tr. «2i aad see,,. 26, 

(0 The latest instances of an impeachment are the cases of Warren Hastings 

c 2 


Impeach' 

meiit. 
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Courts. 


Sect. 1. 

The House 
of Lords. 


Attainder. 


Irish Divorce 
Bills. 


Peerage 

claims. 



piocedure, and has this peculiarity, that, "while in other cases a 
pardon may be pleaded in bar, a pardon cannot be pleaded in bar 

of an impeachment by the House of Commons OO- The Crown 

may, however, pardon the offender after conviction. If the 
accused is a peer, a Lord High Steward is appointed, for the occa- 
sion, to preside, while if a commoner is on his trial either the Lord 
Chancellor or the Speaker of the House of Commons presides. 


(c) Bills of Attainder, 

29. The procedure against accused persons by Bill of Attain- 
der (a:) or Bill of Pains and Penalties is legislative in form, the Bill 
going through all the stages of other public and general Bills, but 
the accused is entitled to be defended by counsel and to call wit- 
nesses before both Houses. The concurrence of the Crown, 
testified by the royal assent to the Bill, is necessary in this manner 
of proceeding. The Bill is usually introduced in the House of 

Lords, but in the case of Bishop Atterbury it was introduced in the 
House of Commons. 


(d) Irish Divorce Bills, 

30. Another form of original jurisdiction in the House of Lords 
is in the case of an Irish Divorce Bill {y). The courts in Ireland 
having only power to grant a divorce d mensa et thorOf an Act 
of Parliament is necessary to dissolve a marriage of persons 
having an Irish domicil. Divorce Bills ai'e alwaj^s introduced in 
the House of Lords. ^ The standing orders requu'e the Bill to con- 
tain a clause prohibiting the marriage of the respondent with any 
person wuth whom adultery is alleged. This clause is always struck 
out in committee (.sr). A report of the previous proceedings is pre- 
sented to the House. ^ The Speaker of either House may issue a 
warrant for the examination of witnesses in India (a). If this is 
done, the proceedings are not interrupted by a prorogation or 
dissolution of Parliament. Divorce Bills are committed to a com- 
mittee of the wLole House. Counsel are heard and witnesses 
examined on the second reading of the Bill. 

(e) Claims to Peerages and Offices of Honour. 

31. ^ ihe House^ of Lords also, by a committee of privileges, 
exercises jurisdiction over claims to peerages. Its jurisdiction in 

Lord MelviUe in 1805. As to the extent of the jurisdiction, see 
Lord Rochester’s Report of Proceedings of Impeachments (Hatsell, Precedents 
of Parliament, Vol. IV., Appendix No. 10, p. 397). 

(u) Act of Settlement, 1700 (12 & 13 Will. 3, c. 2), s. 3. 

(a;) A Bill to declare a person attainted — that is to say, under the stain or cor- 
ruption of blood formerly incurred by a criminal condemned for treason or felony. 

{y) Before the passing of the Matrimonial Causes Act, 1857 (20 & 21 Viet, 
c. 85), marriages m England were not subject to dissolution by the Ecclesias- 
tical Courts, which had jurisdiction in matrimonial causes, and the only 
manner of dissolving an English marriage was by Eivorce Bill, in the same 
manner as is now necessary in the case of Irish marriages. Since the passing 
of the Indian Divorce Act (Act No. IV. of 1869) a Bill is no longer necessary 
in order to dissolve an Indian marriage. 

( 2 ) Standing Orders of the House of Lords, No. 176. 

(a) Divorce BiUs Evidence Act, 1820 (1 Geo. 4,c. 101). The Lord Chancellor 
is Speaker of the House of Lords, see title Cokstitutional Law, Vol. VII., p. 58. 
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this respect arises on reference from the Crown (Z>), and the decision 
of the committee is by way of resolution. The Crown, however, 
may act on the report of the Attorney-General without referring 
peerage claims to the House of Lords (c). Since the time of 
Charles IL claims to peerages, where there is any doubt, have been 

uniformly referred to the House of Lords, and the decision there 
has been acted on by the Crown (d). 

In peerage cases there are two questions, one of law, that of 

the existence and nature of the dignity ; the other of fact, that 

of the descent of the claimant. A decision on the first point, that 

of law, is apparently not conclusive as to persons other than the 

particular claimant and those claiming under him(6'). A decision 

on the second, that of fact, is not conclusive, at all events against 
other claimants. 


(f) ControverM Ejections of Representative Peers of Scotland or Ireland. 

32. The House of Lords has jurisdiction to decide questions as 
to contested elections of the sixteen representatives of the peerage 
of Scotland (J) and of the twenty-eight representatives of the 
peerage of Ireland (g), and also questions of claims to vote at such 
elections. The procedure is as in peerage claims {h). 


(g) Contempt or Breach of Priviletjes of the ILmse. 

33. The House of Lords also exercises a jurisdiction over 
^isons guilty of contempt, or breach of the privileges (0 of the 
House. In such a case the person complained of is ordered to 
attend the House. The House has power to impose a fine, as well 
as to imprison an offender. The imprisonment (A*) may be for a 
fixed tune, and may extend beyond the termination of the session, 
it the term of the imprisonment is not fixed, it remains in doubt 


(6) Pe 
V. 441 
a Peer 

1 ,1 ■’ — ’ wi/ ojiiii. xiiumas, ijuru ue lu waiT 

K PJ-ecedence iu Parliament. The Queen referret 

t uZTn committee {U 

Co- Hep. 1). ^ 

tlm IToi® ‘“f /'"‘f Crown determined a peerage claim without reference tc 

of *'1' Mllflo'OV to the l)aron 3 

Paidia^ent of Lord.s bul 

was come to ; tlie claim was tlieo 

ill favour of the claimaut 

'!!■ issued loth February, 100!)-70. 

T) oi SoA nl Committee on the Dignity of a Peer of the Realm, 

p. o2 bee al.o title Peerages and other Dignities. 

(e) Liiuse on Dignities, p. 320 . 

Peer's^ HOC (5 & 0 Ann. c. S) ; Scottish Representative 

Act, 1847 (10 & 11 Yi'ct.' c.' 5?)! Heers (Scotland) 

breaches of privilege into four classes: (1) dis- 
1 . armies of the House; (2) disobedience to particular 

{±\ ncfcQ If offered to the character or proceedings of Parliament; 

AATwin or insults to members, or reflections upon their character or 

of their duty^^ iRRieut, or iuterfereuce with the oflicers of the Uouse iu discharge 

(A) The imprisonment is by way of attachment. 


Sect. 1. 

The House 
of Lords. 


Contested 

elections. 


Contempt. 
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Courts. 


Sect. 1. 

The House 
of Lords. 

Appellate 

jurisdiction. 


Sittings. 


Constitution 
of court. 


whether the prisoner can he discharged on habeas corpus after a 
prorogation (/). ^ 

(2) Appellate Jurisdiction, 

34. An appeal to the House of Lords lies {in) from any iuderment 
or order of the Court of Appeal in England, or of any court in 
bcotland or Ireland from which error or appeal lay to the House 
0 Lords by common law or statute (n). An appeal also lies from 
a decision of the Court of Criminal Appeal to the House of Lords, 
when the Attorney-General certifies that a decision of that court 
involves a point of law of exceptional public interest, and that it is 
desnable that a further appeal should be brought (o). 

35. If Parliament is prorogued, the House of Lords may by 

order appoint days for the hearing of appeals ; and if Parliament is 

dissolved. His Majesty may by writing under the sign manual 

authorise sittings for the hearing of appeals during the dissolution 
of Parliament (p). 

Sub-Sect. 2.— Judges. 


36. In tiials of peers before the House of Lords and on im- 

peacliinents, all the members of the House (a) are equally judges of 

aw and of fact ; and though a High Steward may be appointed to 

peside, he has merely to regulate the procedure, and is a judge of 

law to no greater extent than any other peer. He has a vote in the 

same manner as other peers. The High Steward has the title of 
His Grace {h). 

In the case of proceedings before the Committee of Privileges, 
the members of the committee are judges of law and of fact (c). 

In the exercise of the appellate jurisdiction of the House of 
Olds, no appeal can be heard (d) unless there be present three of 


(0 fcee May, Parliamentary Practice, 11th ed., pp. 91, 92. 

(m) Apellate Jurisdiction Act, 1876 (39 & 40 Viet. c. 59). There is no appeal 

^ [1903] A. 6. 123) ; or as to smaU 

sf ®'*^counts (TAe Alarpessa, [1907] A. C. 241) ; as to appeals generally, 
e Supreme Court Practice, 1909, p. 1735. IF fe 

(u) That IS to say, appeals to the House of Lords now lie from the Court of 
bessip the Commission of Teinds, and the Court of E.xchequer (Exchequer 

Court of'lrelaiid -A-un. c. 53), s. 20), in Scotland, and the Supreme 


(o) Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 1 (6). See title Criminal 
Law and Procedure, p. 433, post. 

(iO Appellate Jurisdiction Act, 1876 (39 & 40 Viet. c. 59), ss. 8. 9. The 

pocedure of the House of Lords is regulated by the Standing Orders of the 
House, iind is dealt with under title Parliamext. 

T '-The bishops have a right to be present at criminal trials by the House of 
Lord.s, but p the canon they are prohibited from voting in capital cases. They 
•?!, j ask leave to be absent from the judgment, and this being granted, they 
withdraw under protest, “saving to themselves and their successors all suen. 
rights in judicature as they have by law, and by right ought to have.” Por full 
^rm of this protest, see Lords’ Journal, VoL CXXXIII., 18th July, 1901. 
Py the Constitutions of Clarendon it was declared that bishops ought to 
take part in trials in the King’s Cohrt until it comes to a question of life or 
limb. In the case of Bills of Attainder, the procedure being legislative, bishops 
can take full part in the proceedings. 

(?') Campbell, Lives o' *be/T876 (39 ie. Vol. IIL, p. 557, note. 

(c) May, Parliaments ^ . p. 88. 

(d) Appellate Jurisd •) Viet, c. 59), s. 5. 
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the following persons : the Lord Chancellor, the Lords of Appeal 
in Ordinary, and such peers of Parliament as have held high 
judicial office, that is to say, as have been Lord Chancellors, paid 
judges of the Judicial Committee of the Privy Council, or judges of 
the Supreme Court of England or of Ireland, or of the Court of 
Session (e). The Lord Chancellor, if present, presides over the 
judicial deliberations of the House in appeals (/). 

37 . The Lords of Appeal in Ordinary are appointed by letters 
patent (g). The qualification is either to have held high judicial 
office for two years, or to have been for fifteen years a practising 
barrister in England or Ireland or a practising advocate in Scot- 
land. The tenure is during good behaviour (/«). There are now 
four Lords of Appeal in Ordinary (i). Each receives a salary of 
A6,000 a year (/c), and after service, including previous service in high 
judicial office, of fifteen years, may have a pension granted to him 
of ii3,750 a year (f). A Lord of Appeal in Ordinary is entitled to sit 
and vote as a member of the House of Lords during his life (hi). 

38. The lay peers have, strictly speaking, the same right to 
vote on judicial questions as they have on other questions. This 
right, however, has fallen into disuse, and since 1883 no lay peer 
has attempted to exercise it (»). 

39. The House of Lords has power in all cases to call on the 
judges to attend and assist them in their deliberations by giving 
their opinion on any points of law which may arise in any exercise 
of the judicial functions of the House. This is frer uently done in 
the case of peerage claims. The House, however, neec not agree with 
the advice of the judges. The Attorney-General and the Solicitor- 
General may also be called upon to advise the House, and they, like 
the judges, are summoned as assistants at the opening of each Parlia- 
ment. Such of the Privy Council as are called by writ from the 
Crown to attend may also be called upon to advise the House (o) . 


Sub-Sect. 'i.—Ojjicera. 

40. The officers of the House of Lords when acting in a judicial 
capacity are the Clerk of the Parliaments, the Gentleman Usher ol 

(e) Appollate Jurisdictiou Act, IS7(j (SO & 40 Viet. c. o9), 872,7 ; Appellate 
Juiihclictiou Act, IS87 (uO & 51 Viet. c. 70), s. 5. A decision of the House ol 
Lord.s on a question of law i.s hindin- upon the House (Lo/c/oa Cuuncil 

V. Loi,<hn Tramwa/is Co., [1S98] A. U. :I75). 

(/) Constitutional Law, Vol. YII., p. 55, for the office, duties, 

and privileges of the Lord Chancellor. 

{(j) Ap]) 0 llate Jui-isdiction Act, 1S7G (39 & 40 Viet. c. 59), s. G. 

(/i) Ibid. 

(i) iwo of these have been appointed under the provisions of s, 14 of the 
iijjpellate Jurisdiction Act, 1870 (09 A 40 Yict. c. o9), on the extinction of the 
oilices of the paid judges of the Judicial Committee. 

{h) Appellate Jurisdiction Act, 1870 (39 A 40 Viet. c. 59), s. 0. 

(/) 1 bid., 8. 7, 

(m) ^Appellate Jurisdiction Act, 1887 (50 & 51 Yict. c. 70), s. 2. 

(a) this was in the case of BradUunjh v. Clarke (1883), 8 App. Cas. 354, where 
Lord Dexmax, a lay peer, f<:ave his judgment, which was in agreement with that 
of Lord Blackbuhx, who dissented from the rest of the law lords. See May, 
1 arliamentary Practice, llth ed., p. 300. 

(o) Lords’ Standing Orders, 0, 7. 
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Courts. 


Sect. L 

The House 
of Lords. 

Clerk of the 
Parliaments. 


Black Bod. 


Sergeant-at- 

arms. 

% 


Jurisdiction 
of House of 
Commons. 


Procedure, 


Clerk, and the 

JS? ?? Parliaments (p) and the Gentleman Usher of 

appointed by the Crown under letters patent. The 

CtaSeilo “5. ^ '"'“'‘"S '>3' Lerf 

?* Perliaments are to mate records of 

ta -e mZtlfTn ■ ““ead and 

talm minutes of all judgments and orders. 

rrm Usher of the Black Bod executes warrants for the 

i“Pi'isonment is ordered by the House 
c nd assists at the introduction of peers and other ceremonies. 

i-no «ergeant-at-arms attends the Lord Chancellor with the 

T ! attachment on persons who are 

not m London or Westminster. 

Sect. 2 , The House of Commons, 

Sub-Sect. 1 . — J uvisil iction. 

Commons appears to be 

Tum Attainder and of Pains and Penalties, Divorce 

^ms, and proceedings against persons for breach of privilege or for 

contempt The proceedings before the committee on a private Bill 

0 the pioving of the preamble are also an exercise of 
a (/uasi-judicial jurisdiction (a), 

case of Bills of Attainder and of Pains and Penalties 
nesses aie heaid and the accused is entitled to he represented by 
counsel on the committee stage {h). In the case of Divorce Bills, 
aftei second reading the Bill is referred to the Select Committee (c) 

Pills (d), which committee requires evidence to be given 
etore them that an action for divorce has been brought before a 
competent court and judgment obtained therein (e). When the 
1, loiiei las attended the House of Lords on the second reading, 

commi ee aie to require him to attend before them to answer 
any questions they may think fit to put to him (/). 



iini/pr UiP filtering his office the Clerk of the Parliaments makes a declaration 

and record^ Aict. c. 72), to make true entries 

not to flisjplnco ^ Parliament, and to keep such things secret and 

L ditwi f tT f u ? except to such as they ought to 

be disclosed to J^^e full text of the declaration will be found in Lords’ Journal, 
Yol. JjAAJVN II., 2oth June, 1855, p. 244. 

(7) Clerk of Parliaments Act, 1824 (5 Geo. 4, c. 82) s. 3. 

but tliA election petitions was refen'ed to a select committee, 

Wprl t> ? • 1868 (31 & 32 Yict. c. 125), s. 11, trans- 

(Le titi?EiECTio?s)°'‘’ 

(?^) See p. 20, autf, 

A select committee is one appointed by the House to consider any matters 
nth ed^ p 400)°*^ ^ comnutted to it (May, Parliamentary Practice, 

(d) Standing Order 208 of the House of Co: 

(e) Ibid, 190. 

{/) Ibid, 191. ^ 


Hill 
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the sSsr .rn =■ 

this IS not done, a wit of haka, ivill issued) 


Sub-Sect. 2.— Officers. 


Officers of 
House of 


n?rk ° Commons are the Under- 

called the cLrl-^ofHmH*^ to attend upon the Commons, usually House of 

Assistant, ,„d the ““ 

lelto pltat"' ‘His“rta .Tr't 1 ‘i" '''■ ''j- •< .te 

ances, diid journals of all things done in the House ” Oh tfo 

Ehe ''rr- Ul? »f th " Hoil se • h 

has the custody of all records and documents, and is resiion’sihle 

nml '^t business in the departments under his control • 

and he also assists the Speaker and advises members on uie t ’ 

a Speaker he puts the necessary questions, as he does on fha 
adjournment of Uie House in the absence of the Speaker (/.■) 

by^?^tifSr tSf «-ond Clerk AssistLit^li!pointed 

the Speaker Their dnHpf°'^ manual on the recommendalion of 

...dSnhrzssiir'iLriii:,^ 

by^ the HoilseU)”^^ Presentation to the Crown of an address 


fino 


jJdeU A^'i^LiVtlsTu H la? P- 

commit for contempt stands upon the n-inn Commons to 

of any positive authorities on^thomibieot butitiraT‘‘'“'^'r“Tr'’“u''“'’®“'*®'“ 
ot usage and practice. . . . The resolution of f, '“^'[®"at by the evidence 

been gudty of a breach of its privile-^es the plaintiif had 

pntnient for that offence were in conformitVto ‘ 

issued by the Speaker . . . -^vas made in thn 1 • • •. The warrant 

Lord Eli, EX iiO ROUGH, C J at n lisi- ' U0executionofthoirorder”(pc)- 

Q. 13. 1). 271; “ The Honsfi of i ».'//( v. Gussett (lSS-1), 12 

Hie statute, so far as the re^uhtioToT?'^* exclusive power of intor],retiiig 
18 concerned ; and . . . eveS i t£ P™coed ugs within its own walll 

lias no power to interfere with it a;,f,! A’‘®t‘‘“-°"?t'oiHd be erroneous, this court 

P. m). In tho case ofTw. t of^^^^ (i^cr .^tepuex, J.. at 

HOW for the Sergeant-at-anns to ,1 ol a i"" ‘P’Pt'oT for the custom is 

have no jurisdiction to, and will imthnAn'l' ult ^‘'"1; tio"'evor. 


- » to 

Haklument. . 

Viit. ?72ut?ake?io ’eut?p Oaths Act. IStiS (.•Jl & 32 

and pa.ssod in the House of Com’moM of the things done 

(I) H ilf’ ^f''‘‘‘^“^®’“ary Practice, lith ed., pp. 200. ‘>01 
( ) IIouso of Commons Offices Act, 1850 (19 ui 20 Viet. c. 1). 
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Courts. 


Sect. 2. 

The House 
of Commons. 

Sergeant-at- 

arms, 


Trial of peers. 


Procedure. 


The Sei'geant-at-arms is appointed by the Crown under a 
warrant to the Lord Chamberlain of the Household and letters 
patent. His duties are to arrest and to have the custody of persons 
ordered to be imj^risoned for breach of privilege (m). He may be 
removed on an address from the House (;?). 


Part III. — Court of the Lord High Steward. 

^ 44 . If a peer has to be tried for treason or felony when Parliament 
IS not sitting, the trial is had before the Court of the Lord High 
fete's\ard of England (o). In such a case a commission is issued 
appointing somejoeer Lord High Steward and requiring such peers 
as he shall summon by his precept to be attendant on him. In 
eaily days it became the custom to summon only a limited number 
of peers to the court, but in 1695(p) it was enacted that all peers((?) 
having a right to sit and vote in Parliament must be summoned 
in the case of trials for treason or misprision of treason. In the 
case of a trial for felony this Act does not apply (a). No case of a 
trial before this court has occurred since the Revolution (lfi89)(fc). 

No general appointment to the office of the Lord High Steward 

has been made since the office merged in the Crown on the 

accession of Henry IV, on the 30th September, 1399. Appointments 

are, how*ever, made jjro hdc vice on the occasion of a coronation or 
the trial of a peer (c). 

45 . After indictment and the finding by a grand jury of a true 
bill (d), the procedure in the Court of the Lord High Steward is 
generally as in other criminal trials. The Lord High Steward is 
sole judge of law' and practice. The verdict is by vote. Each lord 
tries in turn, beginning with the junior baron, giving his decision 


(m) Tho Sergeant-at-arms is justified in breaking open doors to effect an 
arrest [Buiuhit v. Abbot p811), 14 East, 1); but he may not remain in the 

house, if the person who is to be arrested is absent, to await his return (Howard 
V. (lossftt (18-12), Car. & M. 380). 

(/^) May, Parliamentary Practice, 11th ed., p. 204. 

(o) The first instance on record of the holdinfijQf this court was on the tnal of 
John, Earl of Huntingdon, in 1400. See 3 j^nst. 28—30, and Y.B. (1390), 
Mich. 1 Hen. 4, No. 1, fo. 1. This record hi^ Kowever, been attacked' af 
being authentic. See Harcourt, His Grace the Steward cmd the Tnal of 
Peers,” p. 410, and, on the other hand, Pike, ConstitutionttjyHistory of the 
House of Lords, p. 212. However, in 1499 the trial of the EaSPW AVarwick was 
undoubtedly held before the Court of the Lord Hieh Steward. 

(;>) Treason Act, 1695 (7 & 8 Will. 3, c. 3), s. 11. 

(7) /.c., the lords temporal (see Pike, Constitutional Histoiy of the House 
of Lords, p. 219). The last lord spintual who satftnd voted in the Court of the 
Lord Higli Steward was Thomas Docwra, Prior olSt. John of Jerusalem, at the 
trial of xSe Duke of Buckingham in 1521. 

(«) See also 2 Hawk. P. C., Tth ed., c. 44, ss. 7, 8. ^ 

{b) Lord Delamere was tried for high treason in the Court of the Lord Higti 
Steward in 1686 (11 State Tr. 510). 

(r) See title Constitutional Law, Yol. AH., p. 329. . 

((/) The commission of the Lord High Steward empowers him to send for the 
bill. ^ 
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as guilty or not guilty “ upon my honour.” The Lord High Steward 
has no vote. When the trial is concluded the Lord High Steward 
breaks his staff in token of the termination of his tenure of otSce. 
The judges are invuted to attend and advise on points of law (e). 


Part IV. — The Judicial Committee of the 

Privy Council. 


Sect. 1. — Constitution, 

46 . The jurisdiction of the Sovereign in Council arises out of the 
common law and the royal prerogative, but in most instances, so 
far as the United Kingdom is concerned, this jurisdiction has been 
transferred to the ordinary courts of law. An a[)peal, however, 
in certain cases from the United Kingdom, and in cases from courts 
having jurisdiction outside the United Kingdom, to tlie Sovereign 
in Council still exists. 


47 . In 1833 the Judicial Committee of the Privy Council was 
constituted (/). The committee consists of the President of the 
Council, the Lord Keeper or first Lord Commissioner of the Great 
Seal of England, and all privy councillors who have held these 
offices, or hold or have held high judicial office, that is to say who 
have been lords of appeal in ordinary, judges of the Supreme 
Courts of England or Ireland, or of the Court of Session in 
Scotland (y). The Sovereign may also by sign manual appoint 
two other privy councillors to be members of the committee (h). 
Privy councillors who are or havebeen judges of the Supreme Court 
of the Dominion of Canada, or of a superior court in any of the 
provinces of the Dominion, or of New South Wales, New Zealand, 
Queensland, South Australia, Tasmania, \ictoria, Western Australia, 
the Cape of Good Hope or Natal, or of any other Dritish posses- 
sion fixed by Order in Council (i), or chief justice or justices of 
the High Court of Australia, or chief justice or judges of the 
Supreme Court of Newfoundland, or judges of a superior court of 
the Transvaal or of the Orange Kiver Colony (k), are also members 
of the Judicial Committee. 


' (c) As to the procedure gonerally, seo 2 Hawk. P. C., 7th ed., c. 44; aiiti 

rerrers (Jutrf) Cdse (ITGO), Fost. l.'jS, 14*2; and seo p. 21i), jwst. 

(/) Judicial Committee Act» 1833 (3 & 4 Will. 4. c. 41). 

(. 7 ) Theiy were formerly four paitl judges of the Judicial Committee, hut undei 

the provisions of ss. 14 and 18 of the Appellate Juri.sdiction Act, 1878 (31) & 41’ 

vict. c. 51)), they have been replaced by two lords of appeal in ordinary (sec 

p. 2.i, iinfe), and a judge of the Chancery Divi.sion, and a judge of the King’s 
Bench Division. 


(h) Judicial Committee Act, 1833 (3 & 4 Will. 4, c. 41), s. 1, as amended by 
the Appellate Jurisdiction Act, 1SS7 (oO & 51 Vict. c. 70), s. :3. 

(i) Judicial Committee Amendment Act, 1895 (58 & 59 Vict. c. 41), 8. 1. 

(/.•) Appellate Jurisdictiou Act, 1908 (8 Edw. 7 c. 51), s. 3. 


Paet III. 

Court of the 
Lord High 
Steward. 


Soverciiin in 
Council. 


Judicial 

Committee. 
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Courts. 


Sect. 1. 

Constitu 

tion. 


Origin of 
jurisdiction 


Admiralty 

matters. 


Any member of the Privy Council, being or having been chief 
by direction of His 

1 i A? ^Jajesty be made a member of the Judicial 

thesZfu mel*'™ ■“ 

of fte “ PT”f‘‘ ^ i-egukting the attendance 

or W also power to authorise any person who is 

in ^ appealed from, or of any court 

Indio Tl^r ro provision applies only to British 

the Domin^nT' f ' V Commonwealth of Australia, 

T^^ln^v^ Orn Clood Hope, Natal! 

colony Newfoundland, and any other 

colony M hich may be added by Order in Council (o). 

uivini^nlfu^^'-”^ Committee may resign his office by 

giving notice in writmg to the Lord President of the Council (p). 

Sect, 2. — J urisdiction, 

Sub-Sect. L How the Jurisdiction Arises, 

Judicial Committee of the Privy 
Ordpv in r appeals to His Majesty in Council arises from an 
cnmnlaini directing that all appeals or petitions, including 

anneal*? appeals and petitions in the matter of 

in rmineii ' ^0 the Judicial Committee. Such an Order 

nnfil fVin made from time to time and remains in force 

Order in lescinded. In the absence of such a general 

case of ea^cr^pperi reference is necessary in the 

Sub-Sect. 2.~Ajq,eah in AdmiralUj Mutters. 

Conrf P-® ^ Committee from the Admiralty 

anfV “c'eiliZtFcouSZ;?' “* 

of 1^91^?^^ Admiralty Courts, including the High Court 

Justice 111 prize cases, is to the Judicial Committee (a). 


^908 (8 Edw. 7, c. 51), s. 2 (1). 



p) Ibid., s. 1 (2). _ 

(</) Judicial Committee Act. 1844 TT A’ s ViVf ^ cn\ JL r. w. 

Appellate Jm-isdiction Act, 1908 (8 Edw 7 c olV s'i ’ 

(r) The C/urisse (1856), Sw. 129. ’ 


^RCi^ iK, e- -- 'i’-' V 7 ss. o—b; Judicature Act, 

1870 m t 14 \ , Appeals under the Foreign Enlistment Act, 

ill otiet 1.1 f'n "• 4 '*’ SO to the Judicial Committee. In 

all other cases the appeal is to the Court of Appeal (see p. 62, post). The 
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Part IV.— The Judicial Committee of the Privy Council. 

Sub-Sect. 3. — Appeals from Ecdesiasticnl Courts. 

50 . In the reign of Henry YIII. {],) an appeal from ecclesias- 
tical courts was given to the King in Chancery, to be heard by 
commissioners appointed under the Great Seal. This court, known 
as the High Court of Delegates, was abolished in 1832 by an Act 
which transferred the jurisdiction to the King in Council (c). This 
jurisdiction is now exercisable by the Judicial Committee ((/). 

The courts from which these appeals lie are the various 
provincial courts of the Archbishops of Canterbury and V^ork (e) 
the diocesan courts of the bishops (/), the courts of commissaries’ 
the archidiaconal courts, and the courts of peculiars (y). Besides 
these there are appeals from the court under the Benefices Act, 
1898 (h), the court under the Church Discipline Act, 1810 (/) the 
court under the Clergy Discipline Act, 1892 (k), and from’ the 
court under the Public Worship Ilegulation Act, 1874 (7). If, 
however, the appellant under the Clergy Discipline Act, 1892 ( 1 /)’ 
elect to ajipeal to the court of the arcldnshop of the (irovince, 
there is no further appeal to the Judicial Committee. 


Sdb-Seot. 4. — Jurisdiction as to Copyright, 

51 . The Judicial Committee of the Privy Council have jurisdic 
tion to license the republication of books which the proprieto: 


< Vmrf a V AMieelei-’s Privj^ Council Practice, ]). 000) ; as to Colonic 
f separate Orders liave been made I'or many colonies (se 

fetatutary Eules and Orders Revised, Vol. 11., Colonial Court of Admiralty, nn. 

( December, bSlio (see Statutory Rules am 

and JtiBiSDiCTiox) ’ Committee, p]). 9,S elsiy., and title I’uiZE La-\ 

‘ii® Submission of the Clergy (1553), 25 Hen. S, c. 19, s. i. 

\ Appeals Act, 1832 (2 A 3 Will. 4, c. <)2l, s. 13. 

l i) Judicial Committee Act, 1833 (3 A 4 Will 4, c. 41). 

sirnvomo® Dovincial courts in tbe case of Canterbury are tlio Court of Arches, o 

Chiivrti court of appeal (cur/a de aradms as being held in th 

le Bow): the Court of the Vicar-General; the Court of tli 

to notaries public) ; tlr 

the CARP T'fle uourt ot me Uommissaiy of the Archlnshop. li 

Audipnr^a^p Chancery Court of York or court of ajipeal ; and tlr 

belonfdtio f A Court {Curia AudtuUe Cantuarieusis) is a cour 

Courf +K 1 ■^‘^kbishop of Canterbury of equal authority with the Archei 
sub vflfi both in dignity and antiquity ” (Termes de la Ley 

Audience Court/’). i ^ v 

diction the consistorial courts of each diocese, exercising general juris 

heaivl flnri fbe ecclesiastical courts of the Channel Islands art 

vacant 1 ^be Bishop of Winchester in person, or if the see i: 

vacant by the Archbishop of Canterbury in person. 

diction ecclesiastical coiporations exempt from archiepiscopal juris- 

the Hfinc * the Dean and Chapter of Westminster; the Court o: 

(A) 61 yf Oxford University, and probably that of Cambridge 

(1^1 'I'so Lee V. Atherton, [1904] A. C. 805, P. C. 

n o, „ c. 32. 

0 37 &38 Vi,t 85. 

and th A ^ ^ G)' See generally as to Ecclesiastical Court: 

^ the procedure therein, title Ecclesiastical Law. 


Sect. 2. 

Jurisdiction. 

Ecclesiastical 

matters. 


Copyright. 
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Courts. 


Sect. 2. 

Jurisdiction. 


Colonial 

appeals. 


of the copyright refuses to republish after the death of the 
author (b), 

Sub-Seci’. o . — Appeals from Courts Outside the United Kin(jdo 7 )u 

52. As His Majesty the King is supreme over all persons and 
courts vhthin his dominions, a right of appeal in all cases civil and 
criminal to the King in Council exists from the highest civil court 
of each separate colony, province, state, or possession, 'whether it 
be a court of error or not, except so far as the prerogative in this 
behalf has been surrendered. Criminal proceedings, however, mil 
only be reviewed if it is shown that by a disregard of the forms of 
legal process, or by some violation of the principles of natural 
justice or otherwise, substantial and grave injustice has been 
done(c). This right has been defined and regulated in the case 
df British colonies and possessions by statutes (^Z), charters of 
justice, letters patent, and Orders in Council (c). In some cases 

(h) Copyright Act, 1842 (o & 6 Viet. c. 45), s. 5. See title CorviUGHT axd 
LiTEKARY PRCrERTY, Vol. VIII., p. 168. 

(c) Falkland Islands Co. v. R (1863), 1 Moo. P. C. C. (n. S.) 299, 312: He 
Lillft (1870), 12 App. Cas. 459, 467, P. C. 

('/) Prom Indian courts by the Indian High Courts Act, 1861 (24 & 25 
Viet. c. 104), s. 11 ; from Australian courts by the Australian Courts Act 
(1828), 9 Geo. 4, c. 83, e. 15, and the Australian Constitutions Act, 1850 (13 & 
14 Viet. c. 59), 8. 28 ; from Newfoundland by the Newfoundland Act, 1824 
(5 Geo. 4, c. 67), a. 20; and from colonial courts by the Judicial Committee 
Act, 1844.(7 & 8 Viet. c. 69), s. 1. See title Depekdexcies axd Colonies. 

(0 Appeals to the Pnvy Council are regulated in the several colonies, 
possessions etc. as follows : — Australia (Commonwealth of), Commonwealth of 
Australia Constitution Act (63 & 64 Viet. c. 12), Sched., s. 74 ; Bahamas, Supreme 
Court Act, 1896 (59 Viet. c. 26), ss. 41 and 42; Barbados, Order in Council of 
3rd March^l859 (Statutory Pules and Orders Pevised, Vol. XIII., Windward 
Islands, p. 7) ; Basutoland, Order in Council of 2nd February, 1884 {ibid.y Vol. L, 
Basutoland, p. 1) ; Bermuda, Poyal Instructions, Act No. 9 of 1704, s. 2, Court 
Act, 1814, and Bermuda Acts, 183G (No. 15), 1876 (No. 382) ; British Columbia, 
Order in Council of 12th July, 1887 (Statutorr Pules and Orders Pevised, 
\o] Yl„ Judicial Committee, p. 16); British Guiana, Order in Council of 
2()th June, 1831 (arts. 25 — 27) {ihid.y Judicial Committee, p. 18); British 
Ilonduras, Order in Council of 30th November, 1882 {ibid., Vol. I., British 
Honduras, p. 4) ; Supreme Coui*t Ordinance, ss. 54—61 (Consolidated Laws of 
Biitish Honduras) ; British New Guinea, Order in Council, 6th March, 1902 
(ibid.y Yol. I., Australia, p. 70) ; British North Borneo, Charter of 1st November, 
1881, art. 2 {Loud. Gaz.y 8th November, 1881, pp. 5448 — 53) ; Canada (Dominion 
of), Pevised Laws of Canada, 1886, c. 135. ss. 24, 37; Canadian Act, 54 & 55 
\ let. c. 25, s. 4 ; Cape of Good Hope, (Charter of Justice of 4th May, 1832 
(arts. 50, 51) (Statutory Pules and Orders Pevised, Vol. VI., Judicial Committee, 
p. 22) ; Ceylon, Charter of Justice of 18th February, 1833 {ibid.y Vol. L, (^eylon, 
p. 3); Cypnis, Orders m Council, 15th Julv, 1881, arts. 1—5 {ibid., Vol. V., 
Foreign Jurisdiction, p. 319), 30th November, 1882, art. 41 {ibid., p. 341); 
Falkland Islands, Ordinance No. 2 of 1898, s. 25; Federated Malay States, 
Federated Malay States Order in Council, 1906, of 11th May, 1906 (Statutory 
Pules and Orders. 1906, p. 945) ; Fiji Order in Council of 22nd February, 
1878 (Statutory Pules and Orders Pevised, Vol. VI., Judicial Committee, 
p. 24) ; Gambia, Order in Council of 24th November, 1891 {ibid., Vol. TL., 
Gambia, p. 5) ; Gibraltar, Order in Council of 17th November, 1888 
(arts. 41—47) {ibid., Vol. \1., Gibraltar, p. 19); Gold Coast, Order in Council 
of 23rd October, 1877 {ibid., Vol. VI., Judicial Committee, p. 27) ; Hong 
Kong, Poyal Instructions, 21st January, 1846, 19th Januarv, 1888 {ibid., 
Vol. Yl., Judicial Committee, p. 34) ; Order in Council of 23rd October, 
1877 {ibid., Vol. V., Foreign Juiisdiction, p. 248); India, Order in Council of 
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of self-governing colonies the colonial legislature has had power 
delegated to it by the Imperial Parliament to make laws limiting 
the matters in which special leave to appeal to the Privy Council 
may be asked, but such proposed laws are to be reserved for His 
Majesty’s pleasure (/). 

Appeals from the Channel Islands lie to the King in Council as 

Duke of Normandy, and are heard by the Judicial Committee in 
the same way as colonial appeals (g). 


loth April, 18;J8 {ibid., Vol. VI., Judicial Comiuittee, p. ,‘37); Letters Tatuiit of 
28th December, 1865, and 17th March, 1866 [ibid., Vol. VI., India, pp. ;j, 16 
28, 41); Act 14 of 1882, ss. 595 H scq. ; Act 10 of 1897, s. 3 (24); Act 17 of 
1875; Jamaica, Order in Council of 14th April, 1851 {ibid., Vol. VI., Judicial 
Committee, p. 41), Judicature Law, 1879 (No. 24 of 1879); Leeward Islands 
Older in Council, 24th March, 1880 {ibid., Vol. V I., Judicial Committee, ii 5(1) 
Supreme Court Acts, 1873, 1880, 1884, 1887; Malta, Order in Council of IStli 
December, 1824 {ibid., Vol. Yl., Judicial Committee, p. 52); Manitoba 
Orders m Council, 26th November, 1892 {ibid., Vol. VL, Judicial Committee! 
p. 00 ; Mauritius, Order m Council, 13th Ajiril, 1831, 23rd October, 1851 
(iM., Vol. VIII., Mauritius, pp. 21, 25); Natal, Order in Council, 19tli’ Jiilv, 
18i0 (dad Vol. VI., Judicial Committee, p. 58); New ISriuiHwick, Order 
ill Council of 27th November, 1852 {ibid., Vol. VL, Judicial Committee, 
p. 61) ; New South Wales, Order in Council of 13th November, 1850 {ibid 
\ol. VL, Judicial Committee, p. 64); New Zealand, Order in Council of 
llith May, 18il (iM., Vol. VL, Judicial Committee, p. 68); Newfoundland, 
Chailer of Ju.stico o 19th September, 1825 {ibid., Vol. IX., Newfoundland, 
D /') lerritories, Order in Council of 30th July, IS'II (ibid 

Vol \ I., Judicial Committee, p. 71), Canadian Acts, 49 Viet. c. 50 ; Novi’ 



18^ (iW,/.. Vob XL, St. Helena, p. 1); Seychelles: OrX:r m (Wd-t 

Oider^'i’^P^’ <'Od., V^ol. XL, Seychelle.s, p. 0); Sierra Leone, 

Older in Counc. of 26th IVbruary, 1867 {ibid., Vol. VL, Judicial Oominiltee 

1 n Novomber, 1891 {ibid., Vol. VI., Gambia, i,. 5) ; South 

V f W >'gui'ia. Orders in Council of 5tli Jiilv, 18, S9 (ibid., 

(ibid VI <^."ttee 47), 29th December, 1887, 24lh Julv, 1901 

n V’ Jurisdiction, pp. 150, 151); Straits Settlements, Civil 

Aj peals Urdmance, 1893 No. 2 of 1893); Swaziland. Order in Council of 
2ith Febriiarv, 1906 (Statutory ^ ’ 



wu/,f Vol. Aiii., uiiiclward Islands, p. 7). »See also title Dependencies an 

Colonies. 

A Commonwealth of Australia, by the Commonwealth of 

Au-stralia Constitution Act, 1900 (03 & G4 Viet. c. 12), Sched. (7-i), 

(y) Appeals from Jersey are regulated by Orders in Council of 19th ^fay, 
]()/ 1, and 15th July, 1835 (Statutory Rules and Orders Revised, 190-1, Vol. VI., 
Judicial Committee, pp. 33, 44). Those from Guernse}' bv Orders in Council of 
13th May, 1823, and 15th July, 1835 {ibid,, pp. 30, 33). ‘ 


Sect. 2. 

Jurisdiction- 


Channel 

Islands. 
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Courts. 


Sect. 2, 

Jurisdiction. 

Appeal by 
special leave. 


Appeals 
under Foreign 
Jurisdiction 
Act. 


53. Besides those cases in which appeals lie hy right of a grant 
contained m the instrument constituting the"^ court a person 

bv^aM ^ ^ present a petition, supported 

by affidavit, praying for leave to appeal to the Judicial Committee 

on special grounds {h). Such leave will not be granted in cases 

V here It can be shown that the prerogative power to grant leave to 

Sint leive r the Court below has power to 

S ihif lT f* o^peal an application for leave should be made 
to that couit in the first instance (A*). 

nlfcei ^ntish colonies and possessions, there are 

mMu/nfo Si'ant, usage, sufferance, and other lawful 

^t^esty has power and jurisdiction, and where, under 

tha statute, courts have been established. The appeals from these 
couits aie governed by the Orders in Council establishing or other- 

tv,! T?^ appeals are in some cases direct 

f to some colonial court and 

thence to the King in Council (o). 


soLluzJ^^I r ^ all the circumstances under which the leave is 

fS ' A p'® t'- S-) 116; M.ssoone Bank v. 

Ui Ann 628, V 1.- Bainlains v. Jersey Bankiny Co. (1888), 

(korep^ Mrmpp T)' C.), must indicate the questions to be raised at the hearing 

aZ 1 Z ZT" CMery (1866). 11 Moo. Ind. 

show^Inecla/a^A merits. The petition must also 

Moo P^O r I’emg gi-anted (Ah; parte ICensinytou (1863), 15 

^ It'i' As ®PPe®'®- I'lle DErEXDExciEs AND Colonies. 
noUrs of P ^ queshons as to the limits inter se of the constitutional 

romronlaUR ^nTrVT- V and those of any State etc., see 

khed 7cllui^-4t ^ Australia Constitution Act, 1900 (63 & 64 Viet. c. 12), 

^‘rcell (ISdS), 59 L. T. 279, P. C.; TMheryei 

eauitv'and p-nnH PP-. Cas. 102, P. C. ; or where the court is to be guided by 
equitj and good conscience (il/oses v. Parker, [1896] A. C. 2-15, P. C.).^ 

ZZ (18G3), 15 Moo. P. 0. C. 209. 

Couimil'^f regulated as follows : — ^Vfrica, Order in 

Voi V Pnrf^io T ^ (‘^^rt. 82) (Statutory Pules and Orders Pevised, 

(i nn TlTion :-^2) Order inCouncil of 20th October, 1898 

(ibid' nn‘ ISO POfiV PL-”®*’ ^i'^p*’ *** ol 24th Julv, 1901 (arts. 69—80) 

(arts 87' if^nn’ rq?*!' “f O'der in Council of 24th October, 1904 

EastM-n (Statutory Pules and Orders, 1904, pp. 223, 231, 232); 

and Ordms August, 1902 (arts. 9—11) (Statutory Rules 

in Council of 2Sf>i m’ ° 1^’,’ Jurisdiction, pp. 49, 50) ; Morocco, Order 

Order in Council of ^669 (arts.44, lOo) (ilnd., pp. 425,441, 454) ; Muscat, 

Sstern Phod^i n ,^867 (arts. 6-14) (ibid., p^. 472, 474 ; North- 

63? O tom^ P ’ 21st January?1900 (Zt 28) (ibid., pp. 56, 

-VeZ Z Council of 8th August, 1899 (arts. 62, 133 

180?(ar/ ss\ Ocean, Order in Council of 15th March, 

sS ?r s 8? O^der in CouncP of 13th December, 

Council of 1 P ^ ^ L ■’ Coast and Islands, Order in 

Louncil of 13th December, 1889 farts. 2.3— Siam, 


— j 

pp. 87. 97). 

•RLoLI” Pif ® Africa, China and Corea, Eastern Africa, North-Eastern 

Rhodesia the Ottoman Dominions, Persia, and Somaliland. 

( 0 ) in the case of Brunei and Siam, to the Supreme Court of the Straits 
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Part IV.— The Judicial Committee of the Privy Council. 

Sub-Sect. 6. — Jurisdidion aa to Schemes for Endowed Schools. 

55 . The governing body of any endowment to which a scheme 
under the Endowed Schools Act, 1869 (j)}, relates, or any person 
or corporation aggrieved by the scheme, may, in certain cases, 
within two months after publication of the scheme when approved, 
petition His Majesty in Council against the scheme (q). Such 
petitions are to be referred to the Judicial Committee as if they 
were appeals from courts from which an appeal lies to the Judicial 
Committee (r). 


Sect. 8 . — Practice and Procedure. 


Sub-Sect. 1. — Ordinary Appeals, 

56 . The practice and procedure of the Judicial Committee in 
ordinary appeals is, as from 1st January, 1909 (s), regulated by 
Orders in Council made in that behalf on Gth March, 1896 (a), and 
21st December, 1908 {h). 


(i.) Leave U) Appeal. 


57. Appeals lie either by the right of grant, in pursuance of leave 

obtained by the appellant from the court appealed from, or by reason 

of special leave granted by the Judicial Committee (e). The latter 

appeals arise either where leave to appeal has been refused by the 

court below, or where the leave to appeal was granted on some 

special point, and the appellant wishes to raise points not included 

in the leave to appeal or not decided at some stage in tlie action 

previous to the decision of the court appealed from, or where the 

court below does not possess power to grant leave to appeal. 

Special leave may also be obtained to avoid having recourse to an 

intermediate court of appeal, where a question of law is raised by 
the proceedings (d). ^ 

A refusal to allow an appeal to the Judicial Committee arises in 
most cases by reason of the court below holding that the amount 
in dispute is below the appealable value ; in such a case, in the 
petition against that holding, it is advisable to ask for special leave 
to appeal, as the Judicial Committee, if they affirm the decision of 
the court below as to the amount in dispute, may still, upon its 


Settlements ; of Morocco, to the Supreme Court of Gibraltar ; of Muscat, tin 
Persian Coast an.l Islands, and Zanzibar, to the High Court of Pombay : o 
the lacifac Ocean to the Supremo Court of Fiji; of Wei-hai-Wei. to th( 

the Ca™e 0^600^^ Ho Ithodesia, to the Supremo Court 0: 

ip) 32 & 33 Viot.°cr5fi. 

(7I Endowed Schools Act, 1869 (32 & 33 Viet. c. 06), s. 39. 

>•) Endowed Schools Act, 1873 (36 & 37 Viet. c. 87), s. 14. 

lo' XT Rules, 1908, r. 88; Statutory Rules and Orders, 1908, 
/ “bw • 1288 L. 43 ; [1909] W. N., Pt. II., pp. 50-58. 

(0) statutory Rules and Orders Revised, Vol. VI., Judicial Committee, p. 13, 
(o) Ibid., nhi supra. 

Committee Rules, 1908, r. 2; Statutory Rules and Orders, 1908, 
p. 406. bee Daih/ Tdeip-aph Co. v. McLum/hlhi, [1904] A. C. 776, P. C. ; 

ri 904 i“a bWmiaswaers v. Brown, [1906] A. C. 381, P. C. ; B. v. Bounds, 

(d) Harrison v. Scott (1846), 5 Moo. P. C. C. 357. 
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appearing that the question involves some] general' right, grant 
special leave to appeal (c). 

Where the court below is not a court of error or court of appeal, 
power is given by Order in Council to admit appeals either generally 
or as to any particular case (/*). 


58. The petition asking for special leave to apj^eal must state 
succinctly and fairly all such facts as it may he necessary to state 
in order to enable the Judicial Committee to advise His Majesty 
whether such leave ought to be granted. The petition must not 
travel into extraneous matter, and must deal with the merits of the 
case only so far as is necessary for the purpose of explaining and 
supporting the particular grounds upon which special leave to 
appeal is sought ((j). It is necessary that there should be uberrima 
fides on the part of the petitioner (//). 

The petitioner must lodge at least three copies of his petition for 
special leave to appeal together with an affidavit that, to the best 
of his knowledge, information, and belief, the allegations contained 
in the petition are true (i). The petition for special leave to appeal 
may be lodged at any time after the date of the judgment sought to 
be appealed against, but with the least j^ossible delay (k). Where the 
Judicial Committee advise His Majesty to grant special leave to 
appeal, they must in their report specify the amount of security for 
costs (if any) to he lodged by the petitioner, and the period (if any) 
within which such security is to be lodged and, unless the circum-/ 
stances of a particular case render such a course unnecessary/ 
provide for the transmission of the record by the registrar of the 
court appealed from to the registrar of the Privy Council, and 
provide further matters as the justice of the case may require (Q. 


59. A person wishing to appeal in forma pauperis must apply 
by petition, accompanied by a certificate of counsel that there 
are reasonable grounds for the appeal (/?/), and by an affidavit 
stating that he is not worth more than £25 besides his wearing 
apparel and his interest in the appeal. The petition should state 
that he is unable to provide sureties (n), A petitioner in forma 

(e) GuiKjoiva KomeMnlupa v. Eruiva Rome Jixjapa (ISTO), 13 Moo. lud. App. 
433 ; lh'own \. McLaiKjhun (1870), L. It. 3 P. C. 458. 

1 908 

also Judicial L'omiinttoe Act, 1844 (7 & 8 Viet. c. 69), 

Bavk, [1904] A. C. 806, P. C. ; CIcr<iiie v. .l/urrav/, [1908] A. C. 521, P. C. 

(.</) V. Jarrfijie (1870), 7 Moo. P. C. C. (n. s.) 116; M Hssoorie Bank v. Baynor 
(1882), 7 App. Cas. 328, P. C. ; Ikmdains v. Jersey Bankiny Co. (1888), 13 App* 
Cas. 832, P. C. ; Goree Mottee Dossee v. Juyyut Imlro Narain Chowdery (ISGO), H 
Moo. Ind. App. 1 ; Shea Sinyh Rai v. Dakho (1878), L. R 6 Ind. App- 

87 ; Annnudomoyee Choivd v. Sheeh Chunder Roy (1802), 9 Moo. Ind. App. 287 ; 
Ex parte Kensinyton (1863), 15 Moo. P. C. C. 209. 

(4) Ram Sabid: Bose v. Moinnohini Dossee (1874), L. E. 2 Ind. App. 71, 81. 

(i) Judicial Committee Eules, 1908, r. 4, uhi supra, p. 407. 

(4) Ihid.^ r. 5. 

(/) Ibid.j r. 6. 

{vi) Lait V. Bailey (1851), 7 Moo. P. C. C. 436; TTof/s v. Beaman (1854), t> 
Moo. P. C. C. 81. See also MitcJall v. New Zealand Ayency Co., 1904 A. C- 
149 ; Bonamma v. Arumoyam, [1902] A. C. 561 ; Quinlan v. Quinlan^ [1901] A. C. 
612 ; Walker v. Walker, [1903] A. C. 170, P. C. 

(n) Judicial Committee Eules, 1908, r. 8: and see Kelly v. Corbett (1860), 14 
Moo. P. C. C. 89. 
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pauperis is relieved from the payment of fees, and from lodging 

secuiity for costs (o), but must pay for preparing and printing the 
record. ^ 

If a petition to appeal in forma pauperis is dismissed, the Judicial 
Committee may advise His Majesty to order that the petitioner 
may be excused from payment of the Council office fees usually 
chargeable to a petitioner in respect of a petition for leave to appeal (pj . 

An appellant m/omupaupem maybe awarded costs according 
to the rules of the House of Lords as to pauper costs (5), 


Sect. 3. 

Practice and 
Procedure. 


(ii.) Preparation of Record. 


60 . After an appellant has fulfilled the conditions governing an 
appeal so far as the court below is affected, or has obtained special 
leave to appeal, the appellant is required without delay to take all 
necessary steps to have the record transmitted to the registrar of 
the Privy Council (r). The record must be printed in accordance 
with prescribed rules (s), and maybe printed either abroad or in 
iingland(t). Where the record is printed abroad, the ref^istrar 
of the court below must, at the expense of the appellant, transmit 
to the registrar of the Privy Council forty copies of such record 
one of which copies he must certify to be correct by signing his 
name on or initialling every eighth page thereof, and by affixing 
thereto the seal of any of the courts appealed from (a). 

Where the record is printed in England, the registrar must, at 

the expense of the appellant, transmit to the registrar of the Privy 

Council one certified copy of such record, together with an index of 

all the papers and exhibits in the case. No other certified copies of 

the record may be transmitted to the agents in England by or on 
behalf of the parties to the appeal (b). & j 

Where part of the record is printed abroad the above rules apply 

as far as practicable, to such parts as are printed abroad and in 
iijnglaud respectively (c). 

The reasons given by the judge, or any of the judges, for or 
a ainst any judgment pronounced in the course of the proceedings 

communicated by sufh 

to the legistiar of the Irivy Council at the same time as the 
record is transmitted (d). 


(p) IokL^ r. 10, uhi supra, p. 4()S. 

a !• [1900] A. 0. 446, P. 0. That is, no fees of counsel 

nUnvvnn A’ solicitor has his out of pocket costs aud a reasonable 

allowance to cover offico expenses etc. 

(r) Judicial Committee Itules, 190S, r. 11, uli supra, p. 408. 

(s) lhid.,r. 12 . ^ '1 

(^) I.e., in demy quarto on paper 11 in. by 8^ in., in pica type, but accounts, 
tabular matter, and notes in long primer, forty-seven lines of pica to the paije, 
each tenth line to be numbered. Fifty copies to cost 385 . per sheet of eight 

pages (zW., Sched. A). ^ ^ 

/ t \ T J • t OOS f r. 13, uhi Sintra, p. 409. 

{(n Ibid., r. 14. 

c) IMd., T. 15. 

[d) Ibid., Y. 16. 
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The registrar, as ^Yell as the parties and their agents, must 
endeavour to exclude from the record all documents (esjiecially 
such as are merely formal) that are not relevant to the subject^ 
matter of the appeal, and, generally, to reduce the bulk of the record 
as far as practicable, taking special care to avoid the duplication of 
documents and the unnecessary repetition of headings and other 
merely formal pai*ts of documents ; but the documents omitted to 
be printed or copied must be enumerated in a list to be placed after 
the index or at the end of the record (e). 

Where one party objects to the inclusion of a document in the 
record, on the ground that it is unnecessary or irrelevant, and the 
other party insists on its being included, the record as finally 
printed must, with a view to the subsequent adjustment of the costs 
of and^ incidental to such document, indicate, in the index or 
otherwise, the fact that, and the party by whom, the inclusion of the 
document was objected to (/). 

The^ record must be registered in the registry of the Privy 
Council as soon as it is received, with the date of arrival, the names 
of the parties, the date of the judgment appealed from, and the 
description, whether “ printed or “ written.'* A record not printed 
in the prescribed manner (g) is to be treated as written. Appeals 

are to be numbered consecutively in each year in the order in which 
they are received (/t). 

The parties are entitled to inspect the record and to extract all 
necessary particulars therefrom for the purpose of entering an 
appearance (t). 

61 . When the record arrives in England either wholly or partly 
written, the appellant must within four months, if the appeal comes 
from certain courts (fc), and within two months in other cases, enter 
an appearance and bespeak a typewritten copy of the record, or of 
such parts thereof as it may be necessary to have copied (/). 

After entering his appearance the apiDellant must forthwith give 
notice thereof to the respondent, if the latter has entered an 
appearance (?;i). 

62 , When it appears likely that the decision of a matter on appeal 
will turn exclusively on a question of law, the parties, with the 
sanction of the registrar of the Privy Council, may submit such 
question of law to the Judicial Committee in the form of a special 

(c) Judicial Committee Rules, 1908, r. 17 ; Statutory Rules and Orders, 1908, 
No. 1288, L. 43, p. 408 ; [1909] W. N., Pt. IL, pp. 50-58. 

(/) Judicial Committ» Rules, 1908, r. 18, uhi supra, p. 409. 

(y) See p. 35, note (f), ayite. 

(Ji) Judicial Committee Rules, 1908, r 19, ubi supra^ n. 409. 

y) 1 bid., r. 20. 

(A:) I.e., in the case of Australia (and the constituent States thereof), Basuto- 
land, British East Africa, British Honduras, British North Borneo, Brunei, 
Ceylon, China, Eastern African Protectorates, Falkland Islands, Federated Malay 
States, Fiji, Hong-Kong, India, Mauritius, New Zealand, Persia, Seychelles, 
Somaliland Protectorate, Straits Settlements, Zanzibar {ibid., Sched. B.). 

(f) Ibid., r. 21. The costs of preparing the copies is fixed at Ihd. per folio 
of English matter ; 2d. per folio of Indian matter, and 3d. per folio of foreign 
matter (t6td.). 

(tw) Ibid., r. 22. 
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case and print such parts only of the record as may be necessary 

for the discussion thereof. But if the Judicial Committee think tit 

they may order the full discussion of the case. In order to promote 

such arrangements and simplification of matters in dispute the 

registrar may call the parties before him, and, having heard them 

and examined the record, may report to the Judicial Committee as 
to the nature or the proceedings {n), 

63. As soon as the appellant has obtained the typewritten copy of 
the record, he must arrange the documents in order, check the 
index, insert marginal notes, and generally do all that is necessary 
to prepare the copy for the printer, and, if the respondent has 
entered an appearance, sulimit the copy prepared for the printer to 
the respondent for approval. If the parties cannot agree the matter 

hi?if i-egistrar of the I'rivy Council, whose decision 

thereon shall be final (o). 

When the typewritten copy of the record is ready for the 
piintei, the appe lant must lodge it with a request to the registrar 
to have it printed by His Majesty’s Printer or by any other printer 

on the same terms and engage to pay the prescribed price (a) for 

fifty copies, or such other number as in the opinion of the registrar 
the cucuinstances of the case require (f^). 

ffifp n" the proof prints of the record are ready, the registrar of 
the Pi ivy Council must give notice to all parties who have entered 
an appearance, requesting them to attend at the registry, at a time 

nanied, to examine the proof prints and compareSheiu with the 

■ 1 examination the appellant must lodge 

the lespondeiit, and the registrar must cause the copies of the 
lecmrd to be struck olf from this proof print (/•). 

entered an appearance is entitled to receive 
^ n copies of the record (5). 

coste orand f fn-efion from the Judicial Committee, the 

costs ot and incidental to the printing of the record form mrt 

to feSier document has been objeSed 

document on taxation is found to be 

?“oi boni7bv Biet'?^ are disallowed 

to 01 borne by the party insisting on its inclusion (a). 

^ (hi-) Pditwii of Appeal . 

arwL^'^^ ant must lodge liis petition of appeal, where it 

anneals - the case of 

a ppeals fiom certain courts jh), and wi thin two months in other 

p) See p. 35, note (<), unte, 

(r) lUiIes, 1908, r, 24, ubi supra, p. 410. 

(a| Ibid . , 8. 27. 

t ) See p. 36, ante . 

,«) Judicial Committee Rulea, 1908, r. 28. 

) a case of appeals from the courts uieiitioned in note (/r), p. 36, ante. 
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cases; where it arrives in England written, within one month from 
the date of the completion of the printing thereof. If there are 
special reasons the appellant may lodge his petition of appeal prior 
to the arrival of the record (c). 

The petition of api)eal (d) must recite succinctly, and, as far as 
possible, in chronolgical order, the principal steps in the proceedings 
from their commencement down to the admission of the appeal, but 
must not contain argumentative matter, or go into the merits of the 
case (e). 

The appellant must, after lodging his petition of appeal, serve a 
copy thereof indorsed with the date of lodgment without delay on 
the respondent, as soon as the latter has entered an appearance (/). 


66. The petitioner must notify the registrar when a petition is 
ready for hearing, and the petition is thereupon deemed to be set 
down (//). 

All petitions which have been set down are to be put in the 
paper, unless the Judicial Committee otherM'ise direct, on each day 
appointed for the hearing of petitions. Petitions, however, in the 
absence of special circumstances of urgency shown to the satis- 
faction of the registrar, are not to be put in the paper before the 
expiration of three clear days, if unop 2 )osed, or ten clear days, if 
opposed, from the lodging thereof, unless in the latter case the 
opponent consents to an earlier day not less than three clear days 
from the lodging (/t). 

67. When the Judicial Committee have appointed a day for the 

hearing of a petition, the registrar is to notifj'- all jwties concerned 
by summons (i). If the prayer of a petition is consented to in 
writing by the opponent, or the petition is of a formal or non- 
contentious character, the Judicial Committee may, it they think 
fit, report to His Majesty, or make an order, as the case may be, 
without requiring the attendance of the parties, and in such case 
no summons is to be issued, but the registrar is to notify the 
parties of the making, date, and nature of the report or order (/c). 


68. A petitioner who desires to withdraw his petition must give 
notice in writing to the registrar. Where the 'petition is opposed 
the opponent is, subject to any agreement between the parties, 
entitled to apjfiy to the Judicial Committee for his costs, but where 
the petition is unopjiosed, or the parties have agreed as to the costs, 
the committee may disj^ose of the petition as a consent petition (0* 
An appeal once incepted can only be withdrawn by leave of the 
Judicial Committee obtained on petition (;«)• 


Judicial Committee Rules, 1908, r, 29 ; Statutory Rules aud Orders, 1908 
No. 128S, L. 43, p. 411 ; [1909] AV. N., Pt. II., pp. 50-58. 

(d) As to the form of the petition of appeal, seo p. 42, post. 

{e) Judicial Committee Rules, 1908, r. 30, ubi supray p, 411. 

(/) IhifLy r. 31, ubi suprOy p. 411. 

(//) Ihid.y r. 53, p. 416. 

(5) Ibid.y r. 54. 

(t) Ibid.y r. 55. 

(/.:) I bid.y r. 56. 

{1) Ibid.y r. 57, p. 417. 

(?n) Heed v, Sreanuttp Gourmouey Dabee (1857), 6 Moo. lud. App. 490. 
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69 . Where a petitioner unduly delays bringing liis petition to a 
hearing, the registrar is to call upon him to explain the delay, and 
if no explanation, or one, in the opinion of the registrar, insuiiicient, 
is offered, the registrar is to treat the petition as set down, and, 
after notifying all parties by summons, to put it in the paper on 
the next day appointed for the lieaving of petitions for such 
directions as the committee may think fit to give (h). 

Only one counsel is to be heard on each side on the hearing of a 
petition (o). 

70 . Where a petition is expected to be lodged, or has been lodged, 
which does not relate to any pending appeal of which tlie record 
has been registered in the registry of the Privy Council, any person 
claiming a right to ai)pear at the hearing may lodge a caveat, 
and thereupon is entitled to receive from the registrar of the Privy 
Council notice of tlie lodging of the petition (if not lodged at the 
time of the caveat), and if and when the petition has been lodged to 
require the petitioner to serve him with a copy of the petition, and 
to furnish him, at his own expense, with copies of any papers lodged 
by the petitioner in support of his petition. The caveator shall 
forthwith, after lodging his caveat, give notice thereof to the petitioner, 
if the petition has been lodged (p). 

71 . Copies of petitions relating to any appeals of which the record 

has been registered in the registry of the Privy Council are to be 

served on all parties who have entered an appearance. Any party 

so served is entitled to require the petitioner to furnish himj at his 

own expense, with copies of any pai^ers lodged in support of the 
petition (<f). 


72 . A petition not relating to any appeal of which the record has 
been registered in the registry of the Privy Council, or wliich 
contains allegations of fact wliicii cannot Ije verified by reference to 
the registered record, or any certificate, or duly authenticated state- 
ment of the court l^elow, must he supported by an afli davit. Where 
the petitioner appears in person, this aflidavit must be sworn b}^ 
him, and state that to the best of his knowledge, information, and 
belief the allegations in the petition are true. \Viiere the petitioner 
is lepiesented by an agent, the affidavit must be sworn by the agent, 
and, besides stating that to the best of his knowledge, information, 
and belief the allegations in the petition are true, show how he 
obtained his instructions and information (r). 

73 . A petition for an order of revivor or substitution must be 
accompanied by a certificate or duly authenticated statement from 
the court below, showing who, in the opinion of that court, is the 
pro]3er person to be substituted, or entered, on the record in place 

of, or in addition to, the party who has died, or undergone a change 
of status (.s*). 

(») Judicial (Joiiimittee Kulea, 1908, r. 5«S : Statutory Rules and 
No. 1288. L. 4 : 5 , p. 417 [1909] W. K, Pt. IL, pp. JO- 08 . 

(o) I Ind.y Y. o9, p. 417. This refers to all ])etitions except iietiti 

(jt) Ibid., r. 48, p. 41J. 


Orders, 1908, 


etitious of appeal. 


(7) Jhid., r. 49, p. 41J. 
(/•) 1 hid., r. JO, ]i. 418. 
0) Ibid., r. Jl, p. 410. 
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The registrar may, subject to appeal to the Judicial Committee,' 

refuse a petition on the ground that it contains scandalous 
matter (u). 


(iv.) Withlrawal oi' Non-Proseadiun of Apj>eal 

74. An appellant, ^vho has not lodged his petition of appeal, may 

withdraw his appeal by giving notice in writing to the registrar of 

the Privy Council, who must with all convenient speed by letter 

notify the registrar of the court appealed from that the appeal has 

been withdrawn. The appeal stands dismissed as from the date of 
this letter {h). 

When an appellant, who has lodged his petition of appeal, desires 
to withdraw his appeal, he must present a petition to that effect. 
On the hearing of this petition a respondent who has entered an 
appearance may (in the absence of any agreement betw^een the 
parties) apply to the Judicial Committee for his costs. But when the 
respondent has not entered an appearance, or if he has entered an 
appearance but consents in writings to the prayer of the petition, 
the Judicial Committee may, if they think fit, dispose of it similarly 
to a consent petition, vnitatis intiiandis (c). 


75. here an appellant takes no step in prosecution of his appeal, 

within four months in the case of aj^pealsfrom certain courts (d), or 

within two months in other cases from the date of the arrival of the 

record in England, the registrar of the Privy Council must, with all 

convenient speed, notify by letter the registrar of the court appealed 

from that the appeal has not been prosecuted. The appeal stands 

dismissed for non-prosecution as from the date of this letter without 
further order (<?). 

Where an appellant who has entered an appearance fails to 
bespeak a copy, or part of a copy, of a written record as prescribed 
within the prescribed time (y), or having so besiioken a copy fails to 
take all further steps necessary to complete the printing of the 
record, or fails to lodge his petition of appeal within the prescribed 
peiiod (r/), the registrar of the Privy Council must call upon him to 
explain his default, and if no explanation is ofl’ered, or the exj)lana- 
tion is, in the opinion of the registrar, insufficient, the registrar 
must, with all convenient speed, notify by letter the registrar of the 
couit appealed from that the appeal has not been effectually prose- 
cuted. ibe appeal stands dismissed for non-prosecution as from 
the date of this^ letter. The registrar must send a copy of this 
letter to all parties who have entered an appearance (h), 

76. Where an appellant, who has lodged his j^^tition of appeal, 
fails to prosecute his appeal wdth due diligence, the registrar of the 


(a) Judicial Committee Rules, 1900, r. 52; StatutoiT Rules and 
No. 1288, L. 43; [1909] W. N., Pt. IL, pp. 50-58. 

(i) /iiV., r. 32. 

(c) Judicial Committee Eules, 1908, r. 33. 

(</) In the case of tlie courts mentioned in note (/.*), p. 36, anie. 
(e) Judicial Committee Eules, 1908, r. 34. 

(/) See p. 36, uyite, 

{(/) See p. 37, ante. 

(h) Judicial Committee Eules, 1908, r. 35. 


Orders, 1908, 
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Privy Council must call upon him to explain his default, and if no skct. 3 . 
explanation is offered, or the explanation is, in the opinion of the Practice and 
registrar, insufficient, the registrar must issue a summons calliim Procedure, 
on the appellant to show cause before the Judicial Committee^ 
at a tune named, why the appeal should not be dismissed for non- 

j • ^ ^ can be issued before the expira- 

tion of one year from the date of the arrival of the record in England, 

1 1 * an appearance, the registrar must 

send him a copy of the summons, and he niav be bean! at the 

hearing and ask for costs and other relief. The Judicial Comniittee 
may, after considering the matter, recommend His IMajesty to 
dismiss the appeal for non-prosecution, or give such other directions 
as the justice of the case may require (/). 

77. An appellant whose appeal has been dismissed for non- Restoration 
piosecution may present a petition to His Majesty in Council ^‘ppeal. 
praying that his appeal may be restored (/.). 


(v.) Appearance by Resptnnlent, 

78. The respondent may enter an appearance at any time after 

the arrival of t le record and before the hearing of the appeal, but he 

must bear or be disallowed costs occasioned by any undue delay in 

entering his appearance, unless the Judicial Committee otherwise 
direct (/). 

After entering an appearance tlie respondent must forthwith 
gjve notice thereof to the appellant if the latter has entered an 

appearance (//O. 

Where there are two or more respondents, and only one or more 

enter an aiipearance, the appearance form must set out the names of 
those who appear (n). 

more respondents may at their own risk as to costs enter 

palate appearances in the same appeal (o). 

^ ^®?P^*^dent who has not entered an appearance is not entitksd 
0 leceiye any notice relating to the appeal from tlie registrar of tlie 
ivy Louncil, nor be allowed to lodge a case(p). 

^ii\^ject to any special order of the Judicial Committee to tlie 
II I'espondent, who was a respondent when the aiipeal 
in *^itted, whether by order of the court below or by an Order 

special leave to appeal, fails to enter an appear- 
Pn appears from the terms of the said order or Order in 

til record, or from a certilicate of the registrar of 

oelow, that the said non-appearing respondent has received 
nn /T' \ ^ otherwise aware of the said order or Order in Council, 

nf ^ received notice or is otherwise aware of tlie desjiatch 
e lecord to England, the appeal may he set down fx parte 


Appearance 
by respon- 
dent. 


Default of 
appearance 


Kales, 1908. r. ; .Statutoiy Kales 
i tl909] W. K., 1-t. II.. PI,. .3(1-0, S. 

[0 Ibid.^ r. 38. 

r. 39. 
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as against him, at any time after the expiration of three months 
after the petition of appeal has been lodged ( 5 ). 

If the non-appearing respondent was made a respondent by Order 
in Council subsequently to the admission of the appeal, and it 
appears from the record, or supplementary record, or from a certifi- 
cate of the registrar of the court below, that the non-appearing 
respondent has received notice or was otherwise aware of any 
intended application to bring him on the record as a respondent, 
the appeal may be set down ex parte as against him, at any time 
after the expiration of three months after service on him of the 
Order in Council bringing him on the record as a respondent (?’), 

If it is shown to the satisfaction of the Judicial Committee, by 
afddavit or otherwise, that the appellant has made every reasonable 
endeavour to serve a non-appearing respondent with the prescribed 
notices (s), and has failed to effect service, or that it is not the inten- 
tion of the respondent to enter an apj^earance, the appeal may, 
without further order and at the risk of the appellant, be set down 
ex j)arte as against the non-appeai'ing res 2 )ondent (/). 

80 . A respondent who desires to defend an apj^eal in forma 
pauperis may present a petition to that effect to His Majesty in 
Council, accompanied by an affidavit stating he is not wmrth £25 

except his wearing apparel and his interest in the subject-matter of 
the appeal (a). 


Petitions. 


Orders. 


Form, 


(vi.) Form of Documents^ 

81 . Petitions for orders and directions as to practice and procedure, 
arising after the lodging of the petition of appeal, and not involving 
any change in the parties, are to be addressed to the Judicial Com- 
mittee. All other petitions are to be addressed to His Majesty in 
Council, but a petition properly so addressed may include, as 
incidental to the relief sought, a prayer for orders or directions as 
to practice and procedure (/>). 

Orders, which do not embody any special tei*ms or include any 
•special directions, need not be drawn up, unless the Judicial 
Committee so direct, but a note thereof is to be made by the regis- 
trar of the Privy Council (c*). 

Petitions must consist of consecutively numbered paragraphs, 
written, typewritten or lithograj)hed on brief-paper with quarter 
margin and indorsed with the name of the court appealed from, the 
short title and Privy Council number of the aj^peal, or the short 
title of the petition (as the case may be) and the name and address 
of the London agent (if any) of the petitioner, but need not be 
signed. Petitions for sj^ecial leave to appeal may be printed (io 
demy quarto or other convenient form) (jl), 

( 7 ) Judicial Committee Rules, 190S, r. 43 a; Statutory Rules aud Orders, 
1908, p. 413, No. 1238, L. 43; [1909] W. N., Pt. IL, pp. 0 O- 08 . 

(r) f hid., r. 43 b, p. 414. 

{«) That is, those mentioned in the two last preceding paragraphs. 

(0 Judicial Committee Rules, 190S, r. 43, iibi supra, p. 413. 

(0) Ibid., r. 44, p. 414. 

(1) Ibid., r. 45, p. 414. 

fc) Ibid.y r. 46, p. 415. 

b/) I bid., r. 47, p. 415, 
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(vii.) Lwhjin/j Cases. 

82 . No party to an appeal is entitled to be heard by the Judicial 
Committee unless he has previously lodged his case. A respondent, 
however, wdio is merely a stakeholder or trustee with no other 
interest in the appeal, may give notice in writing to the registrar 
of his intention not to lodge a case, reserving his right to address 
the committee on the question of costs (c). 

The case may be printed either in England or abroad, but in 
mther case must be printed in the prescribed manner (/’), and shall 
be signed by at least one of the counsel who attends the hearing 
of the appeal, or by the party if he appears in person (//). Each 
party must lodge forty copies of his case (/(). 


83 . The case must consist of paragraphs numbered consecutively, 
and state as concisely as possible the circumstances out of which 
the appeal arises, the contentions to be urged by the party lodging 
the case, and the reasons of appeal. References by page and line 
to the relevant portions of the record are to be, as far as practicable, 
printed in the margin ; long extracts from the record must, as far as 
practicable, not be printed in the case. The taxing officer must, 
m taxing the costs, either of his own motion or at the instance of 
the opposite party inquire into any unnecessary prolixity in the 
case, and disallow the costs occasioned thereby (/). 

Two or more respondents may, at their own risk as to costs 
lodge separate cases (k ) . ’ 

Each party after lodging his case must forthwith give notice to 
the other party (/). ^ 


84 . The party who lodges his case first may, at any time after tin 
expira ion o three clear days after notice of lodgment of his case 
serve the other party (if he has not lodged his case) with a “ ca^ 
notice requiring him to lodge his case within one month fron 
seiviceof the case notice, and informing him that in default tin 

other party fails to comply with the^ase'noticer?! pa ty’who 1 

s '1^ 

against the party in default. No case notipe La ^ 

the c osts ot it to tl.e pSj VS 

(e) Judicial Committee Rules 190 , S r rin • 4. -n 1 

(?/) Judicial Committee Ituies ions i. ci ?• 

(/-) Ihid., r. (52. ’ ’ P- -in. 

(') Ihid., r. C.'J. 

Ij) llml., r. (54, p. 418. 

0 1 hid., r. (55. 


Sf.ct. 3. 

Practice and 
Procedure. 

Case to be 
lo'lged. 


Form of 
ease. 


•‘Case notice.*’ 
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Courts. 


Sect. .3. 

Practice and 
Procedure. 

Setting down. 


Day of 
hearing. 


The hearing. 




party in default is not precluded from lodging his case, at his own 

risk as regards costs and otherwise, at any time up to the date of 
hearing (m). 

85. Subject to the rules as to procedure on non-appearance 

as to case notice, an ap2)eal is to be set 
down ipso facto as soon as the cases on both sides are lodged, and 
the 2)arties thereuiDon are to exchange cases by handing one 
another ten copies of their res2)ective cases (o). 

As soon as the a2)peal is set down the appellant must attend at 
the registry and obtain ten copies of the record and cases, and have 
them bound in the prescribed manner (p) for the use of the Judicial 
Committee. The several documents indicated by incuts are to be 
arranged in the following order : ( 1 ) appellant's case ; ( 2 ) respon- 
dent’s case; ( 8 ) record; ( 4 ) supplementary record, if any (f^). The 

appellant must lodge the bound copies not less than four clear days 

before the commencement of the sittings at which the appeal is to 
he heard (r). 

(viii.) llie Ilearintj. 

86. ^Vhere the Judicial Committee have aj^jiointed a daj^ for the 
commencement of the sittings for the hearing of appeals, the 
registrar must, as far as in him lies, make the appointed day 
known to the agents of all parties concerned, and name a day on 
or before which a2)peals must he set down, if they are to be entered 
in the list of business for the sitting. All appeals set down on or 
before the day named are, subject to any directions from the 
committee or agreements between the parties, to be entered in such 
list of business, and, subject to directions from the committee, are 
to be heard in the order in w’hich they are set do\Yn (.9). 

ihe registrar of the Privy Council, subject to the rule as to non- 
appearing resj^ondents (?), is to notify the parties to each appeal by 
summons, at the earliest possible date, of the day a2)pointed for 
the hearing of their a 2 )i}eal, and the j^artiesmust be in readiness on 
that day(H). 

87. Ihe hearing is at the bar of the Privy Council. The 
appellants counsel begins and has a right of reply (u). Not 
more tlian two counsel will be heard on a side (/>). Several parties 

(?») Judicial (.ominittee llules. 190S, r. 66 ; Statutory Dules and Orders, 1908, 
No. 1288, L. 46, p. ^18 ; [1909] W. N., Ft. IL, pp. 06 -dS, 

{it) Seo p. 42,a//^<^ (r. 46). 

(o) Judicial Committee Rules, 1908, r. 67, iihi supra, p. 418. 

(pi In cloth or halt leather with paper sides ; six leaves of blank paper are to 
be inseited before the appellant’s case. The front cover must bear a printed 
label stating the title and Fnvy Council number of the Appeal, the contents of 
the volume, and the names and addresses of the Loudon agents. The short 
title and 1 rivy Council number of the appeal must be shown on the back. 

{ij) Judicial Committee Kules, 1908, r. 68, nbi supra, p, 419. 

(n IhuL, V. 69. 

IbitLj r. ^0. 

(<) See p.41, ante (r. 42). 

(x) Judicial Committee Kules, 1908, v. 71, uhi supra, p. 419. 

(«) Loyan v. Biirslem (1842), 4 Moo. 1’. C. 0. 292. 

(6) _See Judicial Committee Eules, 1908, r. 71, and title Bauuisteus, Yol. II-. 
p. 417. 
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in an appeal who are in different interests are heard by separate 3 

counsel, but if the interests are the same they must^l)e heard Practice and 
by the same counsel (c). Persons interested may intervene (d), but Procedure, 
not when an aiipeal is part heard (r). ' — 

Y' here legal points of importance arise, esiiecially if the com- 
mittee who heard the appeal disagree or entertain doubts, the 
coinmittee will hear and, if necessary, direct further argument in 
which case one counsel will he heard on each side(/'). Ee- 
argument may also be necessary in case of the death liefore 
judgment of one of the judges who heard the ajipeal (r/). 

unwilling to entertain any point New points, 
not duly raised and considered in the court l)elow(/i), but when a 

question is raised for the first time on the construction of a docu- 
ment, or upon facts either admitted or proved beyond controversy 
it 18 not only competent, but expedient, in the interests of justice 
to entertain the plea (i). And if the point is patent on the face of 

the record, the court will deal with it although it was not taken in 
the court below (/i-). 

89. Tlie committee have power to take evidence (?) ; such Evidence 
evidence is usually by affidavit, and is admitted on a, .plications for 

eave to appeal, and where the evidence was not and could not lie 
before the court be ow, as, e.r/., when the question is as to circum- 
stances under which the court below dealt with a legal practitioner 
under its disciplinary powers (///). 

90. The committee have also power to refer any matters to be 
examined and reported on to the registrar, or to such otlier person 
or persons as shall be appointed by His Majesty in Council or by 

•‘"'"'I same manner as matters are 

lefeiied in the Chancery Division to a master (a). 

to His 1 *-'® committee is in the form of a report JucT^ment 

IS given; this is delivered in open court, and contains thj relisons 
01 the report the committee will present to His Majesty (o). When 
the committee have reported, the report is submitted to His Majesty 


llcfcrences 


(c) 7)<jwii!e and Arrinddl (1841) 3 Moo U (' (' aia jio. r r 

Trimbnk-Jee (1842), 3 Moo. lud. App! 138 ' 

(d) Maharajah Ishuree Persad Narain Simj v. La! ChufU-rmt Siaa (mio) 

ipMoJ ('»“)' . M.« i"l; 

(ej la nanque d'Hodielayay. Murray (1890), 15 App. Cas. 414, 419 P C 
K Mattichund (1852), 8 Moo. P. C. U. 4 at p. 11. 

see [^1900iNv!^N., iViL, Cammimouer, 

25fy''c^ Western Rail. (Jo. of Canada, [1897] A. C. 

h) Cmnect lent Fire Insurance Co. v. Kaninayh, [1892] A, C. 473, 480. 

(iq Demip V. IlnUoway (1861), H Moo. P. C. 0. 290, 298. 

/) Judicial Committee Act 1833 (3 & 4 Will. 4, c. 41), ..s. 7, 8. 

(...) .Sm.t/i V. ,S.c.T,/ Aeo,,e Justices (1841), 3 Moo. P. C. ('. 361, 365. 

(n) Judicial Committee Act, 1833 (3 & 4 Will. 4, c. 41), e. 17. 

0 ) Jbta.y a. 3. j /» 
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Taxation of 
costs. 


Appeal. 


Pauper scale. 


Security. 


at the next Council, and w^hen approved is embodied in an Order 
in Council and then becomes the final decree (p). 

The costs of appeals are in the discretion of the committee (a). 

92. "Where the Judicial Committee after hearing an appeal 
reserve their judgment thereon, the registrar must, in due course, 
notify the parties who attended the hearing of the appeal by 
summons of the day appointed for the delivery of the judgment (6). 

(ix.) Costs, 

93. All bills of costs are to he referred to the registrar of the 
Privy Council, or such other person as the Judicial Committee 
may appoint, for taxation. A scale of fees is prescribed by which 
such taxations are regulated (c). Only costs incurred in England 
are to be taxed in England (d). 

The registrar must, with all convenient speed after the Judicial 
Committee have given their decision as to the costs of any 
matter, issue to the party to whom costs have been awarded an 
order to tax, and notice of the day and hour appointed by him 
for taxation. This party must, not less than forty-eight hours before 
the time appointed for taxation, lodge his bill of costs (with all 
necessary vouchers) and serve the opposite party with a copy of 
his bill of costs and of the order to tax and notice (^). 

If a party fails to lodge his bill of costs and vouchers within the 
prescribed time, or otherwise delays or impedes the taxation, the 
taxing officer may, if he thinks fit, disallow his charges for drawing 
his bill of costs and attending the taxation (/), 

Any party aggrieved by a taxation may appeal by way of motion 
to the Judicial Committee. Three clear days’ notice of the motion 
must be given to the opposite party, and a copy of the notice is to be 
left in the registry of the Privy Council (//). 

The amount allowed on taxation is, subject to appeal to the 
Judicial Committee and to any direction from them to the contrary, 
to be inserted in the Order in Council determining the matter (/i) 

Where costs are directed to be taxed on the pauper scale, no fees 
to counsel are to be allowed, and agents are only to be awarded out- 
of-pocket expenses to cover office expenses, taken at about three- 
eighths of the usual pi’ofessional charges in such matters (i). 

When an appellant has lodged security for the respondent’s costs, 
the registrar is to deal with such security in accordance with the 


(;^») Piffs T. Lofohiahie (1880), 6 App. Cas. 48^. 

(a) Judicial Committee Act, 1833 (3 & 4 "Will. 4, c. 41), s. 15; Order in 
Council, 13th June, 1853, art. 1 ; Statutory Rules and Orders Revised, Vol. VI*) 
Judicial Committee, p. 1. 

(h) Judicial Committee Rules, 1908 ; Statutory Rules and Orders, 1908, 
No. 1288, L. 43. p. 420; [1909] W. N., Pt. II., pp. 50—58, r. 74. 

(c) Ihl*L, r. 75. The scale of fees is prescribed by schedule C to the Rules. 

(d) Judicial Committee Rules, 1908, r. 70, uhi supra, p. 420. 

(e) Ibid., r. 77. 

(/) li/c/., r. 78. 

(^) Ibid,, r. 79. As to appeals involving costs only, see title Dependencies 
AND Colonies. 

(A) 1 hid., r. 80. 

(i) Ibid,, r. 81, p. 421. 
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directions contained in the Order in Council deterniinin" the Sect. 3 . 

° Pmclice ana 
(x.) MisceUaneoiis. Procedure. 

94. Tlie Judicial Committee have power to excuse the parties Special 

jiom compliance with the prescribed rules, and may give such direc- 'i>>'ections. 
tions as to practice and procedure as they consider just and expedient. 

Applications to be excused from compliance with any rules are to be 
addressed to the registrar of the Privy Council, who is to take the 
instructions of the Judicial Committee thereon, and communicate 
them to the parties. If the registrar thinks it desirable, or either 
of the parties so requests in writing, the application will be dealt 
with 111 open court. In such a case the application is to be put in 
the paper for hearing on a day appointed by the committee, and 
notice IS to be given to the parties interested of the time appointed (1). 

95. Any document lodged in connection with any matter pending Ampnriinr, 

may be amended by leave of the registrar of the Privy Council. If document. 

the registrar IS of oinnion, or either of the parties requests in 

wilting that the application may be dealt with in open court, the 

application will be so dealt with. In such a case the application is 

to be put in the paper for hearing on a day appointed by the 

Judicial Committee, and notice is to be given to the parties 
inteiested of the time appointed (m). 

96. Affidavits relating to any matter pending before His A.r, ■, 
Majesty .11 Council or the Judicial Committee may be sworn before 

the registrar of the Privy Council (h). Where a party chainres his 

agent, such party or the new agent must forthwith give notice to 
the registrar in writing of the change (o). 

and agents admitted to practice before < r -f 
the Judicial Committee must sign a declaration in the prescribed ° 

form engaging to oliserye and obey the Pules, Pegulations, Orders 

and Practice of the Privy Council, and to pay and dischar<^e oii 

demand, al fees and charges due and payable ujion any matter 

pending before His Majesty in Council (p). y mauei 

1 roctors and solicitors practising in London are allowed to sir^n 
the declaiation and practice before the Privy Council on production 
of their ceitificates without payment of any fees (q). 

bo icitors not practising in London, but admitted by the Hif^h 
In the H Session in Gotland, or 

jJdminf Pn Council, for leave to practise before \he 

Judicial Committee, and m ay be admitted to practice by an Order 

p. p 

(/) Ibid,, i\ 

(m) I bU.f r. 84. 

(//) / hid,, r. 80 . 

(u) Ibid., Y. 80 

niiLYtY l.Statutorv Rules and Orders 
(0 Order m Council of Gtk March, 1896, r. 2, ubi enpra, p. M. 
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Practice. 


of Council (fi) for such period and under such conditions as the 
Privy Council may direct (b). 

Any proctor, solicitor, agent, or other person practising before the 
Privy Council -who vilfully acts in violation of the rules and 
practice of the^ Privy Council or of the prescribed rules, or who 
misconducts himself in prosecuting proceedings before the 
committee, or refuses or omits to pay, on demand, the Council 
office fees and charges payable by him, is liable to an absolute or 
temporary prohibition to practise before the Judicial Committee 
upon cause shown at the bar of the committee (c). 

98. In the case of the death or change of status of either of the 

parties, or a transmission of their interest, the suit abates, and an 

order of revivor must be obtained on petition. In the case of joint 

appellants the appeal does not abate by reason of the death of one 

of them (rf). If a sole respondent dies the appellant must apply 

for an order of revivor against the personal representatives of the 
deceased {e), 

Sub-Sect, 2. — Ecclesiastical and Ma7'iti7n€ Ajtpeals. 

99. The practice and procedure of the Judicial Committee in 
ecclesiastical, vice-admiralty, and prize cases is regulated by an 
Order in Council of 11th December, 1865, in that behalf ( /), and 
by an Order in Council of 21st December, 1908, making rules 
for and establishing a scale of fees to be allowed on taxation in 
appeals (r/). 

The petition must be left in the office in duplicate with an office 
copy of the decree or oi'der appealed against (A). 

AVhen the appeal has been referred to the Judicial Committee, 
the inhibition and citation and monition for process are issued 
by the registrar (i). If the inhibition, citation, and monition is 
not taken out within one month from the date of the petition 
being referred to the Judicial Committee, the appeal stands dis- 
missed ('/r). The inhibition, citation, and monition must be returned 
duly served on the registrar of the court below and the opposite 


(a) An Order of Council is an order made by the Privy Council itself, and 
not by His Majesty with the advice of the Privy Council. 

(h) Order in Council of 6th March, 1896, Statutory Pules and Orders 
Eevised, Vol. YI., Judicial Committee, p. 14, r. 3. 

(c) 1 bni.f r. 4. 

(d) Bute {Marchioness) v. Mason (1849), 7 Moo. P. C. C. 1. 

(e) Gohind Chitnder Sein v. Byan (1861), 15 Moo. P. C. C. 247. 

(/) Statutory Pules and Orders Pevised, Vol. VL, Judicial Committee, p. 98. 

(y) Judicial Committee Pules, 1908. These rules are directed (r. 87) to apply 
to all matters falling within the appellate jurisdiction of the Judicial Committee 
subject to the provisions of any statute or statutory rule or order to the 
contrary. 

{h) Statutory Pules and Orders Pevised, Yol. YI., Judicial Committee, 
p. 98, r. 3. Appeals are either apnd acta (where the appellant gives notice to the 
registrar of the court below that he appeals, and the registrar enters the appeal 
in the minute book of his court) or in scripiis (where there is an instrument 
of appeal in writing (on a shilling stamp), attested by a notary public and two 
witnesses). 

(t) Ibid.y r. 4. 

(A:) Ibid.f r. 5. 
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. . . process (0, within one month from issue Beot. :l 

m the case of a court within the United Kingdom, and four mouths Practice and 
m the case of a court without the United Kingdom. In default the Procedure. 

appeal stands dismissed (»i). The respondent may enter appearance — 

at any time after the appeal is referred to the ‘committee (a). If 
the respondent desires to adhere (o) to the appeal, he must within 
one month of a 2 ipearance lodge declaration of adherence stating 
from what jiart of the decree of the court helow he desires 
to appeal (p) The appellant must bring in sixty printed copies 
of the ajipendix (c/) within one month of the 2 irocess bein<f brought ' 
in and deliver forty copies to the respondent ( r). Both iiarties 
are to bring in sixty printed copies of their respective cases 
within one month of the appendix being brought in and deliver 
forty co 2 iies to the opposite party (s). The case then stands for 
Hearing («). Ihe appellant may abandon his ap 2 ieal by filiim a 

1 1 It' ^ and consents to be 

condemned in costs (//). 

100. An appellant residing out of the United Kingdom must, Security for 

mthin two months after service of a notice on his solicitor to that costs. 

effect, give security m d:200(.i;). If an appeal stands dismissed under 

the rules, a motion may he made within a fortnight to reinstate 

It. An order to reinstate may be made subject to an order as to 
the costs or otherwise (//). 

_ 101- Pleadings and references to the registrar, or to the regis- I'leadin™ 
tiai and merchants are regulated, as far as they are a2)plicable, 

Ifobate, Divorce and Admiralty Division 
(Admiralty) for the time lieing (a). 

In the case of appeals under the Clergy Discipline Act, 1892 (/A 
it IS not necessary to lodge any written statement or printed 
copies of the case with reference to which the appeal is brought (c). 

for^ toe f leal appeals provision is made Assessors. 

“coXg “Zw 


W Stututoij Rules and Orders Revised, Vol. VI., Judicial Committee p <)8 

' f \ the proceedings and proofs in the court ’below’ 

m) Order in Council of 11th December, isGo, r. 7. ‘ 

(/i) /bf(L, r. 8. 

i. jiHidS £ sr‘ 

0>) /iu/., r. 9. 

(fj) That is, the record. 

(r) I/ml., IT. 10, 28. 

(s) Ibid,, IT. 12, 13, 28. 

(0 Ibid., r. 14. 

(u) Ibid., r. 17. 

(cc) Ibid., r. 16. 

(//) Ibid., r. 20. 

56'V?i. Admiualty, Vol. L, p. 117. 

vi\v.?ELRdastfcal St,’ JSand' 

-d orders 


ILL. — IX. 


E 
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On the hearing of Admiralty appeals the Judicial Committee may, 

1 iiey think fit, require the attendance of two nautical assessors (e). 

he piocedure in relation to hearing and judgment is as in the 
case of ordinary appeals (/). 

103. Appeals from the Admiralty Court of the Cinque Ports, 
Colonial Courts of Admiralty, and Vice-Admiralty Courts are 
legulated by rules made on the 28rd August, 1883 (r/), except in the 
case ot Indian ^ ice-Admiralty Courts, for which rules were made 

1832(/0, on the 27th June, 

Sepal ate rules of procedure have been ajiproved by Order in 

Council for several colonial Courts of Admiralty (/c), which possibly 

may supersede the rules of 1883, and in ease of Indian courts 
those of 1832. 

These appeals are regulated so far as regards the Prize Courts 
ot hrst instance by an Order in Council of the 18th July, 1898 (1), 

w 1 e the practice before the Judicial Committee is regulated by 
rules dated the 11th December, 1865(?«). 

104. The proceedings in appeals, so far as the courts below are 
conceined, are regulated by the rules of those courts. Before 

e Judicial Committee 2R‘ocedure on appeals is governed by the 

Older in Council of 11th December, 1865 (ft), and fees by the Order 

m Council of 21st December, 1608 (o). Appeals under the Clergy 

iscipline Act, 1892 (p), are regulated by the rules made by virtue 

0 the Act, both in the court below and before the Judicial 
Committee (q). 

Sect. 4. — Oficers. 

105. The officers of the Judicial Committee of the Privj" Council 
aie a legis trar and a deputy registrar (r). The registrar is ap 2 :)ointed 

Statutory Rules and Orders, 1908, 

ho 12SS, L. 43 ; [1009] AV. N., Pt. IL, pp. o0-o8. 

(/ ) Sec p. da, atife. 

II- Colonial Courts of 

1 appeals. These rules were made 

under \ ice-Admiralty Courts Act, 1SG3 (L'6 & 27 Viet c 2't) s 14 
(//) 2 & .3 Will. 4, J. dl. V o 0 . ^ ict. c. 24;, s. 44. 

W !!• do of these rules deals with appeals. It is printed in .Safford and 
W heeler s Privy Council Practice, i). 900. ^ 


# 


wuetnsiauci, supreme Lourt; Sind, Sadar Court; Straits Settlements Court. 

bee Statutory lUiles and Orders Revised, Vol. II., Colonial Court of Admiralty 
and \ ice-Admiralty Court, p. 1. 

Revised, Vol. IX., Xavv, p. 275. Rr. 
— J 234, at pp. 317, relate to appeals. ^ 

(m) Statutory Rules and Orders Revised, A'ol. YI., Judicial Committee, p. 9S. 
n) Statutory Rules and Orders Revised, A'oL YL, Judicial Committee, p. 98. 

(o) Statutory Rides and Orders, 1908, No. 1288, L. 43; rPd09l AV. Nm 

(p) 55 & 56 ATct. c. 32. 

0) Statutory Rules and Orders Revised, Yol. lY., Ecclesiastical Couit, 
England, pp. 61—109. 

(r) Ey Order in Council of 23rd June, 1904 ([1904] A^^ N., Pt. II., p. 231)r 
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under the sign manual (.s). In the absence of the registrar the Sect. i. 
Lord President has power to appoint a deputy (t). The duties of Officers, 
the^ registrar are to be defined in his appointment (n). The — 

registrar has power to examine witnesses and take affidavits and 
depositions on oath (a). 

The Judicial Committee are empowered to appoint such officer 
or officers as may be necessary to execute processes (y). 


Part V— The Supreme Court of Judicature. 

Sect. 1. — Constitution. 

106 . The Supreme Court of Judicature was constituted in 1873 («) Constitutiou 
as from ‘2nd November, 1874 (h), and in it there were consolidated the 
High Court of Chancery of England, the Court of Queen’s Bench, Cowr'" 
the Court of Common Pleas at Westminster, the Court of Exchequer, 
the High Court of Admiralty, the Court of Probate, the Court for 
Divorce and Matrimonial Causes, and the London Court of Bank- 
ruptcy (c). In the next year, 1874, however, the constitution of 
the court was postponed until 1st November, 1875 (J). Before this 
deferred constitution the London Court of Bankruptcy was severed 
from the Supreme Court (e), but was again consolidated with that 
court as from and after 31st December, 1883 (,/ ). Tlie Supreme 
Court is regulated by the Judicature Acts, 1873 to 1902 (y), and 
consists of two permanent divisions (/i) : His Majesty’s Hi^ii Court 
of Justice and His Majesty’s Court of Appeal (?). ^ 


it was directed that the duties of the registrar of Ilis Majesty iu admiralty 

aud ecclesiastical causes shall be discharged by the registrar of the Privy 
Uouucil lor tho time being. ^ 

W Judicial Committee Act, 1833 (3 & 4 Will. 4, c. 41), s. 18. 

Council Registrar Act, 1853 (16 A: 17 Viet. c. 85), s. 2. 
n) Ibid, ' 

{xj Ibid., s. 1. 

(!/) Judicial Committee Act, 1843 (6 & 7 Yict. c. 38), s. 13. 

(«) Judicature Act, 1873 (30 & 37 Viet. c. 06). 

(b) Ibid., s. 2. 

(c) Ibid., s. 3. 

(rf) Judicature (Commencement) Act, 1874 (37 & 38 Viet. c. 83), s. 2 
0 Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 9. 

V/7o Act. 1883 (46 A 47 Viet. c. 52), ss. 3, 93. 

(!/) (lS;3)36 £ 3i Vict. c. 66; (1875)38 & 39 Viet. c. 77; (1876) 3£ 

Vict c jJ ; (1S< /) 40 & 41 Vict. c. 9 ; (1879) 42 & 43 Vict. c. 78 ; (18S1 , _ „ 

-a '=• : CSS") oO & 51 Vict. c. 70; (1890) 

n3 A o4 yiot c. 44; (1891, London Causes) 54 A 55 Vict. c. 14 ; (1891) 54 A 55 

Edw' 7 2 

(A) It must be noted that the term “ division ” is here used in a sense differing 
iroin tUat in which the term is used in reference to the constitution of the 

the High Court, and the sitting of the Court of Appeal in 

(«) Judicature Act, 1873 (36 A 37 Vict. c. 66), s. 4. 


39 A 40 
) 44 A 
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i ^ 


Sect. 2.~His Majesty's High Court of Justice. 

Sub-Sect. L- — Jurisdiction. 

s 

(i.) Ill General, 

High Court of Justice were transferred the juris- 
ommon law jurisdiction), the Court of Queen’s Bench (Q.^the 


court issued out eommJQamno .yf y'omtJus 

Qg to chanties, etc. 

in this Kingdom, 

£ii G^eihu.e ^ ‘a nr notwithstanding 

rneii Ooveituie All !< rands and Deceits, for which there is no Redress at 

oErs Accidents, as to relieve 

r^n;,,cf^dv. ^®i'e remedied .... Also this Coui-t will give relief 

CoLXerSron^'"’'ouXV^aT”"®X'\''^^® Engagements, entered into without 
unfoSuE TlelE r ‘‘'■® treasonable to compound with an 

for Money that i ■ to i ®®e'‘rif.V and pay interest 

0 JVLonej that to lie long in their hands (Anon. (1679) 2 Vent 346) Here 

OideTmay Unlade Executor alone be sued without the rest : 

the Tuition of n ^ decreed who shall have 

lost his Writino-e • p \q Court may confirm Title to Lands, though one has 
perfect \nt not ^Dof • Conveyances defective through Mistake &c^ good and 

voluntap^ Conveyance, unless where intended as a 
Phar^r. ^ ^ Childi’en (Boulmm v. Newcoinh (1684) 2 Vent 365) In 

MoSs r>' "“""l ffl-U-li Ot oXLi 

£neX X... . k» decreed ; and this Court may decree 

consideration • Ohlio- ^ ^^^^itable uses; Things in Action, upon Assignment on 

by the T® ®®®^ = Avoid the Bar of Actions, 

Eandty a^d th« ®®^‘® ^hus barred, are still Debts to 

wCVe PlESX 1 f^alk. 154). But to all cases. 

Chancery • and n Eemedy at Law, he ought not to be relieved in 

IJacoV?! aw utu ^ may be tried by a Jury is not triable in this Court ” 
(Jacob s Law Dictionary, sub voce Chancery). 

diet on was ou®wb!f°" A criminal. The civil juris- 

at E mX if ^’^® The civil j urisdiction , 

toStrXa?to revenue of the Cpwn-was affected, or where the title 

iurisdicHon frnm^lio side the court also exercised appellate 

Inclosiiro PnTTiTin’H ' courts, inferior courts of record, and from the 

.. ure. Commissioners (Inclosure Act, 1845 (8 & 9 Viet, c 118) s. 4). The 

Xur^to to all offences k whatever 

ff tar7 wnf • = ® ® ®"- Judgment Seat wh^re the King 

Tnnvfinfil '^h ^ Sit in his 0 W 21 person ; and was therefore 

f"' Household, and caUed Curia Domini Reqis or 

frfffT tn. several times sat m person with the Judges in Dajico Regis, being 
TUnlt p" Bench and the Judges at a lower one at his feet. And the 

flii n originally the only Court in Westminster Hall ; out of which 

^teas and Exchequ®!- seem to have been derived. . . . This 

tourt IS the Custos morum of aU the subjects of the realm ; and where it meets 
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Coiu-t of Common Pleas {,„) at ^yestminstel^ the Court of Ex- 

for Divorce and Matrimonial Causes (./), the Cdon Coiirro 

_ ankiuptcy(?), the Court of Common Pleas at Lancaster (.v), the 

Conquest, and was not creitnd liv \r nu constituted before the 

j.stkiani de T were 

extends itself throughout Eii's'laud • Tt S®ncriil and 

Law. between s2^U, .r SS Common 

causes. In pei’smial ami iTi^d ac im, 7l ”'''y 

the lung’s Bench : But hath no cog./izance o?'um7T‘‘ 

It wu,s tho court id ap7al t l ^ 

Eegifltralion Act, 1843 (0 & 7 Viet. c. 18) 7(!())"'7l'^'^^ 

tho Fines and Bocoveries Act, 1833 (.3 & 4 Will 4 c 74)' ss s”l'^’sv'^ti*'T 

S3 s£ is i .‘7 “'•''= "Ss 

of counters .. , 3 nior^^ly 0177^^1 7 

of law, histoneally reprosentim'- tho > ^"-"^chequer of Pleas) a court 

of revenue, but in practice wa^ omflnoin. 4 i 1 . "h' , ' ^^>»nned to matters 
‘ real actions’) hy^eans of the S 

plamtiif had rendered him unable to^pav his del suffered by tho 

Jhetionary, Vol. 1IL,E p 378 

was ti-ansferred to tho Ilmh Court of Chance, H 

1841 (.7 Viet, c. 0 ), a. 1. " Chancery by the Court of Chancery Act, 

A.i;;li5;. Si £“«n Al'’r'Sv£”'f urr\ “>» 

Judicature Act lost its criminal iurisdluim ^ ’ T' 

ment Act, 1870 (33 & 34 Viet c 00 ) t. . ' .’"‘.'ier the Foreign Fnlist- 

timo actions, whether /,' rta o', i', ' Junx iction extended to all marl- 

legal, and a])pellate as w<dl as «imtablo as well as 

prize court (Naval Prize Act,’l8(ir(37 & 4 ‘^ 0^0 J^>™diction as a 

Silt. LuS;"iSi''Jiv7i’‘ '>,■ “» c'»”rt »• 

suits, u^nd matters matrimonial. * ^ exclusive jurisdiction in all causes, 

Act,^ \m) (32 *& 3Yvfct * 7 F'lncipal court of record hy tlie Bankruptcy 

;3“:; 3 ~ ? 3i3-r :,3 3;;:; 

a concurrent jurisdict^iT'with the c*" ®®'inty palatine 

und in eject, uLL the courts of common law in personal actions 


Sect. 3. 

His 

Majesty’s 
High Court 
of Justice. 
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Courts. 


Skct. 2. 

His 

Majesty’s 
High Court 
of Justice. 

Original 

jurisdiction. 


Divisional 

courts. 


Corn t of Pleas at Durham (a), and the courts created by commis- 

sions of assize, of oyer and terminer, and of gaol delivery (b). 

(ii.) Ori final Jurisdiction, 

108. The jurisdiction of the High Court is both original and 

jurisdiction is general, and extends to all 
causes of action and is unlimited in amount (c). It includes the 
whole of the original jurisdiction of the courts before mentioned, 
exce pt the jurisdiction in lunacy of the Lord Chancellor or the 
Lore s Justices of Appeal in Chancery (d), the jurisdiction of the 
Loid Chancellor as to patents (r) and commissions, or as the visitor 
of any college or foundation, and that of the Master of the Polls 
as to records (/)-^ The court has also jurisdiction to grant a 
mandamus or an injunction or to appoint a receiver by an inter- 
locutory order {(f), ^ The effect of the Judicature Acts, and the rules 
made under them, is not (except as expressed) to alter the jurisdiction 
of the High Court as transferred thereto by the Act of 1873 (//). 

The civil jurisdiction of the High Court includes all causes and 
matters whatever, except prize causes (i), certain excepted lunacy 
matters (/), and actions within a franchise of cognisance of pleas, 
but only where the lord of the franchise claims his right (/c). 

The court also exercises the functions of the King as visitor 

of all civil corporations, and thus has jurisdiction to relieve any 

freeman in city, borough, or town corporate, who is unjustly 
disfranchised (/). 

The jurisdiction of the Probate, Divorce, and Admiralty Division 

in admiralty, matrimonial and succession matters is dealt with 
elsewhere (w). 

The trial of parliamentary election petitions is conducted before 
two judges of the King’s Bench Division selected from a rota 
appointed annually (n). The court has also jurisdiction as to 
municipal election petitions (u). 

% 

109. Divisional courts have original jurisdiction in cases of habeas 
corpus y w’here the judge directs the rule nisi or the writ to be 


(a) This court had similar jurisdiction within the county palatine of Durham 
as the last-mentioned court had in Ijancaster, 

(h) Judicature Act, 1873 (3G & 37 Yict. c. 66), s. 16. 

(<•) As to remission to the county court of actions commenced in the High 

titles CouxTY Courts, Voi. VIII., p. -138 ; Practice aud Procedure. 
fd) See p. 94, post. 

(e) See title Patents and Inventions. 

(/) Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 17. 

{g) Ibid., s. 25 (8). 

(h) British South Africa Co. v. Compnnhia de MogamUque, [1893] A. C. 602. 

(i) See p. 28, ante; and title Prize Lav and Juki.sdiction. 

(./) See p. 94, }mt. 

(fc) Neal V. Deuctvn (1663), 1 Lev. 89. 

(/) 4 Co. Inst. 71. 

(m) See pp. 59, 62, post : and title.s Admiralty, Yol. I., p. 63 ; Conflict of 
Laws, Vol. VL, pp. 218, 262; IIusuakd and Wife. 

(») Parliamentary Elections Act, 1868 (31 & 32 Yict. c. 125); Parliamentary 
and Corrupt Practices Act, 1879 (42 & 43 Yict. c. 75): Judicature Act, 1881 
(44 & 45 Yict. c. 68), s. 13. 

(o) See title Elections. 
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returnable there, in special eases under the London Government Act, 
1899 (p), and in applications to strike solicitors off the rolls (q). 

110 . The original criminal jurisdiction of the High Court extends 
over all indictable offences against the law of England, and is 
exercised either in the King's Bench Division or under the com- 
missions of oyer and terminer and gaol delivery (r) on circuit, at the 
Central Criminal Court {s), or directed to special commissioners (I). 

In the case of criminal informations (it), whether by tlie Attorney- 
General ex-officio or on relation, or to enforce a pecuniary penalty 
in which the informer as well as the Crown has an interest, the 
criminal jurisdiction of the High Court is only exercised in the 
King’s Bench Division. 

Where on application an indictment has been removed into the 
King’s Bench Division for trial {>•), or where an indictment is found 
by the grand jury in the King’s Bench Division (./ ), the King’s 
Bench Division has exclusive jurisdiction to try the cause. 

The trial in the King's Bench Division is held before one judge, 

unless on motion an order has been made by the court that the trial 
shall he at bar (a). 

111 . Offences by Colonial Governors (h) and other public officers 
abroad (c) are triable in the King’s Bench Division, either on infor- 
mation exhibited by the Attorney-General or ujion indictment found 
in the division ; as are also offences committed by the Governor- 
General of India, Lieutenant-Governors, Justices of the High 
Courts, and other pulilic officers in India. Extortion and otlier 
misdemeanours committed by public officers in India are also triable 
in the King’s Bench Division [d), if the Attorney-General or the 
other prosecutors elect to proceed therein instead of claiming a 

trial before the special commission which has jurisdiction in such 
cases (c). 


(/)) 02 & 03 \ict. c. H. ]'’or hahcas mriius awl otlier matters in wliicli then 
IS original jurisdiction, see title Crown Practice. 

('/) It. 8. C., Urd. 59, rr. I, 2. See title Solicitors. 

(r) See p. 87, imt. 

(«) The Central Criminal Court is a branch of the High Court of Justice 
(.Judicature Act, 1873 (30 & 37 Viet. c. 00), s.s. 10, 29; 11. \. Parke, [1903] I 
k. 15. -132, 439 ; .see p. 87, post). 

(() See p. 90, ;/(«(.. 

(ii) 8ee title (L'riminal Law and Procedure, p. 292, /mf 

Pules and Orders, 1900, 

2>p. ()()u — ()()8. 

(.r) Middlesex Grand Jurie.s Act, 1872 (35 & 30 Viet. c. 52) ; Local Govern- 
ment Act’ 1888 (ol A u2 Vict. c. 41), s. 89 (2) (3); Crown Oltice Pules, 1900, 

llules and Onlers, 1900, pp. 010—012. 

li>'>-ld5; Statutory Pules aud Orders, 

1900, p. ()2^ 

(/>) 11 Will. 9, C. 12 (11 & 12 Will. 3, in Eiiffhead). 

(e) Cnmiiial Jurisdiction Act, 1S02 (42 Geo. 3, c. So). 

(f/) East India Company Act, 1770 (10 Geo. 3, c, 47), s. 4 ; East India Gom- 

pany Act 1 m 3 ; (13 Geo. 3, c. 03), ss. 33, 39-41 ; East India Company Act, 
1(80 (21 Geo. 3, c. 70), ss. 4—7 ; East India Company Act, 1793 (33 Geo. 3, 
c. o2), ss. 140, 141 ; East India Company Act, 1797 (37 Geo. 3, c. 142), s. 14. 

(e) East India Company Act, 1784 (24 Geo. 3, sess. 2, c. 2o) ; East India 

Company Act, 1780 (20 Geo. 3, c. o7), s. 2o. 
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Bankruptcy 


Winding-up. 


COUKTS. 

112. Tlie King’s Bench Division has also iurisdiction i-r-rr 

PtaenTary ” '^'’''*^“6 lo delj 

113. The criminal jurisdiction of the High Court also 

En^andrr jurisdiction of the Admiral of 

‘-Sine ‘ 

Banki’uptcy the jurisdiction of the High Court is both 
has reside nv a Petition against a debtor who 

Son n"ili toe • n‘ ‘-'o'-aoooo «'0 

petitioning cieditor is unable to ascertain (/). 

nerson^nam^'^ banLl’uptcy matters, at the instance of any 

“ “"“‘y 00"‘-‘.‘0 “ «™ion»i[ 
bankrnbfp 1 Jtistice, of ^Yhich the judge to whom 

dS nnW divisional court is final and con- 

sSch a JSris fi Appeal, whose decision in 

sucii a case is final and conclusive (m), 

oridn«UndT‘''lf^. ^vinding-up matters, the High Court has also 

thriuTiidipH^ ®Sice of the company is situated within 

nalatinp nf T either ^ the Chancery courts of the counties 

cuiTPnf -inrlQrlf P^^’bam such Chancery court has con- 

for worl mfT mf except in cases of comjianies formed 

beachinn-PTOn within the stannaries, w'hich are not shown to 

beyond those lim’ifsTor" ''''' any other undertaking 


Act. 1813 (53 Geo. 3 c 80^ s f! 

p. ifo, ^‘^“walty Offences Act, 1844 ’(7 & sN'ict.' c. 2). ss. 1, 2 ; see 

(A) See p. 87, post. 

AiLY% os™c 2 aS,‘ 

rolitan’counh’?’ ^7’ * f' .-’afi, Sc'heA A 'xhe Metro- 

Ta f ^ Westminster, and WbitechapeL 

y .tlankruptcy Act, 1883 (46 47 Yict. c. 52), s. 95. 

seo^itle (County Courts) Act, 1884 (47 & 48 Viet. c. 9), s. 2 ; 

\ n axd Insolvekcy, Yol. II p 301 
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116. The admiralty jurisdiction of the Higli CourtO)) includes 

the original jurisdiction of the High Court of Admiralty and also 
additional jurisdiction conferred by statute. It has jurisdiction to 
try suits of possession {q) ; questions between co-owners (r) • dis- 
putes as to mortgages (s) ; bottomry and respondentia {f ) ; claims 

1ml 'I ’/ f ™ges, master’s ivages 

and disbuisements (a) ; collisions (/>) ; damage to cargo (c) ; limita- 
tion of liability (d) ; salvage (e) ; droits of admiralty (/') ; forfei- 

ure 0,) ; booty of war (h ) ; prize (i) ; slave trade {k) > claims for 
pajmeiit of substitutes for seamen volunteering into the Navy (/). 


Sect. 2. 
His 

Majesty’s 
High Court 
of Justice. 


Admiralty. 


(iii.) Strvice out of the Jurisdiction. 

viS service out of the jurisdiction there is no absolute 
light to such service in any case, but it is a question for the exer- 
cise of his discretion by the judge («), and, in exercising such dis- 
cietioii, the judge should consider all the circumstances of the 
case and affidavits relating to the facts of the case, so far as may be 

or not (lo '' probable cause of action 

The kinds of process which can be served out of the jurisdiction 
are writs or notices of writs ; third party notices and counterclaims. 


Ripflit to 
serve out of. 
jurisdiction. 


118. The cases in \ybich service out of jurisdiction (rA mav be win 

^ fo llowing^ ydienever (1) the wliole sulqect-mitter be !, /lowed. 


{}>) As to this juris, hction, see title Aumihai.ty, Vol. I., p,,. 

(,/) Original jurisdiction of the High Court of Admiraltr evfnn.U 1 l 

Admiralty Court Act. 18U) (3 & 4 Viet. e. (Jo), s. 4 . “‘ended bj 

(r) Original jurisdiction. 

(s) Admiralty Uourt Act, 18^0 {:j & 4 Viet c 0.3) ■ Ad.nir-.Rv r- . w 

1S(J1 (24 Viet. c. 10), 8. 11. ^ ^ Uourt Act, 

(A Ongiiial jurisdiction. Eottomry is where the shin and c ii-o oro hv.u.fl,„ 
cated ; ffe.spondentia, where only the cargo is hviiothecatcd. ° ‘ • I 


Act, 1000 (0 Rdw. T, c. 48), 8. ol. ’ onippiii. 

(b) (Jriginal jurklictii.n, increa.se,l by Admiralty Court Act ISiO CJ t 4 

M i b'ourt Act. l.Sdl (l> 4 Vi/t. c 10 s 7 ^ ^ 

(0 Admii-altv (/ourt Act ixni om .. .n\ _ .. '* 


(0 ^Im ralty (Amrt Aci/ ItldT c i/ff s T " '• 

(</) Merchant .Ship], in- Act, 1SH4(, 77 A oS Viet ’c (ioj ss jO') -,()4 • xr 1 f 

Wiiiiping Act, l!)()(j (0 Edw. 7, c. 4s). ss. (J9. 7() 7K ’ 

_ 1 urisdict loiL 1 lUMYui cfi/i i»i- 4. to. • • 1 . _ 


(./ ) Sec titlft ATi\rrt} kJ'Vxr T -/% 


I- VP- TG d s,y. 

if OiTgiiuil jun.sdiction. ^ 

(/,) Original jurisdiction. 


(/) ^Wmiralty Court A, 4. 1810 (3 A 4 Viet. c. 0,7) s •>- 
n fb-l™ Act, 1804 (27 A 28 Viet c •’ol s 7 '“'' 

(I\ Afni-chuYif * / _ -u), fe. o.:. 


(1892). 8 T. L. It. .710 n A . V>1. J 7. S 


PUOC'EDUIIE. 




c. 52), S3. 90, 1. 


AND 
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% 

of the action is land situate within the jurisdiction (with or without 

HabilitT nff '"‘"S’- contract, obligation, or 

liability afifecting land or hereditaments situate within the iurisdic- 

noSnn construed, rectified, set aside, or enforced by the 

ordh,nr;i ^ ‘^"^1 against any person domicil^ or 

3^^1’isdiction ; (4) the action is for 
the adiuinistration of the personal estate of any deceased person, who 

at the time of his death was domiciled within the jurisdiction, or 

fli f ^ property situate M-ithin the j urisdiction) of 

the trusts of any written instrument, of which the person to be 
served is a trustee which ought to be executed according to the law 
ot l^ngland ; (o) the action is founded on a breach or alleged breach 
of a contract, wherever made, which, by its terms, ought to be 
peifoimed within the jurisdiction, unless the defendant is domiciled 
or ordinarily resident in Scotland or Ireland ; (6) an injunction is 
sought as to anything to be done within the jurisdiction, or a nuisance 
i jurisdiction is sought to be prevented or removed, 

'' 01 damages are claimed or not; (7) any ^lerson out of the 

jurisdiction is a necessary or proper party to an action properly 
hi ought against some other person duly served in the jurisdiction. 

Where it is sought to serve a writ in Scotland or Ireland, and it 
appears that there is a concurrent jurisdiction in Scotland or Ireland, 
as the case may be, the court or judge must have regard to the 
comparative cost and convenience of proceeding in England or in 
CO and oi Ireland, and in cases of small demands to the i 30 wers 
and jui’isdiction of the sheriffs’ courts or small debts courts in 
ocotland and of the civil bill courts in Ireland ( p), 

n piobate actions a writ of summons or notice thereof may, by 
leave of the judge, be served out of the jurisdiction (r/). 

119 . The application for leave to serve out of the jurisdiction 

,? by an affidavit, or other evidence, stating that, in 

e e let of the deponent, the plaintiff has a good cause of action, 

s owing in what place or country the defendant is or may probably 

Oe lound, stating whether the defendant is a British subject or not, 

and the grounds on wdiich the a )plication is made. No such leave 

must be granted unless it is made sufficiently to appear that it is 

a pi'oper case for service out of the jurisdiction (r). 

\\ leie the defendant is neither a British subject nor in British 

ommions notice of the wu'it, and not the writ itself, is to be served 
on him (.s*). 

(/>) R. S. C., Ord. 11, r. 2. This provision does not apply to actions for breach 

o coutiact, in which actions, if the defendant is domiciled or ordinarilv resident 

in fecotiand or Ireland, he cannot be served out of the iurisdiction (Loido'S v. 
Anderson (1883), 12 U. B. D. 50). 

{7) It. S. C., Ord. 11, r. 3; and see title Practice and Procedure. 

(r) //;»(/., r. 4. 

(s) Ibid., r. (). Particular rules (E. S. C., Ord. H, r. 8) apply to service of 

notice of a writ of suininons iu the case of counti'ies to which they have beeu 
applied by order of the Lord Chancellor. These countries are the Geimau 
Lmpire (Order, 4th July, 1904, [1904] W. X.. Pt. II., p. 231), and the Russian 
Empire (Order, 21st March, [19()()] AV. X., Pt. II., p. 99). It is jiroposed to 
^PPiy these rules to notices directed to be served on any person in a 

foreign country; see- C., July, 1909 (127 L. T. Jo. 278). See also 

title Practice an>' 
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(iv.) Appellafe Juris'h'ctloii. 

^ 120. The appellate jurisdiction is exercised in some cases by 
divisional coiu'ts consisting of two, or sometimes three, judges 
sitting either in the King’s Pench Division or the Probate, Divorce 
and Admiralty Division, and in others by a single judge. 

121. To divisional courts of the King’s Bench Division come (/) 
appeals from county courts (a) and other inferior courts (.r) and 
proceedings on the Crown side of the King’s Bench Division (>/), 
appeals from orders made by the judge of the King’s Bench 
Division sitting in chambers in matters not relating to practice and 
procedure D), from decisions of revising barristers (a), on cases 
.stated by the Railway Commissioners (//), by midwives wliose names 
have been removed from the roll (r), motions to set aside the award 
m an arbitration (J), or the decision of a master of the Supreme 
Court or oHicial referee to whom aa action has been referred (<•). 


122. lo a divisional court of the Prol)ate, I)ivorceand Admiralty 
Division come appeals from county courts in admiralty (/ ) and pro- 
bate cases (r/), and from courts of summary jurisdiction under 

the Summary Jurisdiction (Married Women) ^\ct, 181)5 (//). Also 

appeals fiom the decision of any triliunal cancelling suspending 
the certificate of a master, mate, or engineer, on an investifuition 
into his conduct, or into a shipping casually (/). ” 


123. The appellate jurisdiction of a single judge is exercised in 
the case of appeals from decisions of the Inland lieveiiue Commis- 
sioners ij) ; appeals to the judge in liankruptcy from the Hoard of 
irade, olhcial receiver, or trustee (A); appeals from orders made hy 
the masters in chambers and district registrars in the King's Bench 


(0 8ee R. 8. 0., Ord; o9, r. 1. 

(») 8ee title County CouiiTs. VoL YIIL, p. OOV. 

(x) See p. post, 

.(.y) Ilfis includes applications fora jn'erogative writ of inandanius, iorrertiorar 

either as upiieiil froiu a court of smiiiiiary jurisdiction, or to transfer an actioi 

loman inlenor court of record), for quo warniiito, or iirohibition, ul.so assi'ui 
ments of error on outlawry. ° 

"0; Judicature (I'rocedure 

Act, 1691 (oi A o8 \ict. c. 10), s. 1 (4). 

(a) Parliamentary Voters Ifegistratiou Act, l.Sld (0 & 7 Viet. c. IS), .ss. 4L>, 40 
.Su] leiue Court of Judicature Act, 1870 (00 A 07 Vict. c. 00), ss. 0, 10, 01, 34. 

ff fia P Juviewof a decision of tlie Goiumissioners are by appea 

a 1 - Appeal (Railway and (’afial TraHic Act, bSSS (51 X 52 Vict. c. 25), 

(c) Midwives Act, 1002 (2 Edw. 7, c. 17), s. E 

(d) K. h). C., Ord. 40, r. 0 ; Ord. 52, rr. 1— ;i. 

(ej l^ranerx, t'nts.r, [lf)05] 1 K. lb C. A. 

OD « Admiralty Jurisdiction Act, 18GS (Cl & 02 Vict. c. 71), 

s, 20 . See title Admihilty, Vol I ]> 1 I*> 

\''i\ Ect. c. 77 ), s. os. 

( 0 oS ix oJ \ let. c. .i9, 6. 11 ; see R. 8. (J., Ord. 50, r. 4 a, which still applie:: 
to such appeals. 

(/) Merchant Shipping Act, 1894 (,57 & o8 Vict. n. 00), s. 47o. 

T r t!! f°'‘«equence of II. S. C., Ord. o9, r. 1 (d), being annulled by R. S. 0., 
July, 1001, r. S. v / o . » 

(h) Bankruptcy Act, 1880 (40 & 47 Vict. c. oil), ss. 90, 109. 
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Lord 
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Jurisdiction 
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/S. 'A 


Diviswn or by the registrars in the Probate, Divorce and Admiraltv 

Division ; api)eals to the ludfTft to whniTi . ? 


■n* • • t *11 X lunaie, jjivorce and AHrmvQifxr 

E o/ IV 7'^^ company matters are assigned 


to tte j„.lge to whom Yatenr , e ' 

<lec.»m„s Of the comptfoller (o, a. to the tevocZo „f “3. “ 


124. The appellate jurisdiction of the Hitrh Court extends to 
appeals rom orders made or decisions given by rcoun rcour^ 

and to the same extent as in the case of orders and decisions of 
he county court ivithin its ordinary jurisdiction (p). 


Sub-Sect. ^.—Constitution. 


namei thp S divisions, 

Drorp nn, fi Exchequer Division, and the Probate, 

dS XS U ■ /T given to 

the O menV pursuance of which 

consolidqtPfl I’nt^ A Exchequer Divisions were 

oX hi rnnnn^ Deuch Division by an 

tnaei in Louiicil of IGth December, 1880 (s). ^ 


Sub-Sect. 3.-The Chancery Division. 


m-es^idenl of Chancellor of Great Britain (<) is the 

president of the division, of which there are six other justices. 


in ^Gn'ch assigned all causes and matters 

lurisdiotinn 1 Chancery or any judge thereof had exclusive 

] iisdiction before the Judicature Act, 1873(a), administration 


transfen-ed to thp K Xf- c’ . -^dw. 7, c. 29), ss. 24, 25, has 

in resnect of the ev tpr? ‘ ^ V former j uri^diction of the J udicial Committee 

use, aiid lescLsIoffd ^ ^o^^Pulsory liee.ices for their 

the public have not beAi“LtiXd!‘° reasonable requirements of 

(«) / X'sX! 29)- s. 92. 

CompamePyoT f °"®“^‘'^'^tion) Act. 1908 (8 Edw. 7, c. 69), s. 181 ; see title 

(r) '^1- 

(s) Statutory Rules and Orders Revised, Vol. XII., Supreme Court, England, 

Lavv,P”o1.’^A^iP*^P'' 55*^*^' Eord Chancellor, see title Coa’STITUTIoSAL 


iurisdi'ctimi'^w'Pff^vo Il'jrh Court of Chancery exclusive 

6 Ann c 8U T® r O inclucUng Cestui que vie Act 

loAiin. c. 1«) l.eracv JJutv Ant. i tqc /■»; _ -.,% U , i , _ 


Viet c f t - I A T m ’ o 9 Vict. c. 26); Solicitors Act. 1843 (6 & 7 

DiainaTe >,’o i T ^ oDsoli.bition Act, 1845 (8 & 9 Vict. c. 18). .ss. 69-87 ; 

Vict c 9 ' 2- Tos vP’ ViT^ 12Aiyt c. 119 ; i,{ & j 4 Yict. c. 31 ; 19 & 20 
Vict 5 I 0 •’ P “ V ‘T :. J''«“ted Owners Residences Act, 1870 (33 & 34 

Acts ?.oH T “'A I>fposits Act, 1846 (9 & 10 Vict. c. 20) ; Trustee Relief 

mid J. 111^1 PA T i *1 ^ r*^ * A 4 n/M> 


s 
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actions, partnership actions, actions for redemption and foreclosure 
of mortgages, matters relating to charges on land, sale and distribu- 
tion of the proceeds of property subject to any lien or charge, 
trusts, the rectification or cancellation of deeds," specific perform- 
ance, partition and sale of real estates, matters relating to infants (a), 
and the jurisdiction under the Conveyancing (/>) and Settled Land 
Acts (c). Vendor and Purchaser Act (d), and also applications for 
the determination of disputes as to the apportionment of estate 
duty (e), proceedings under the Technical and Industrial Institutions 
Act, 1892 (f), Land Transfer Acts, 1875 and 1897 M, and the 
Public Trustee Act, 1906 (/;). 

Under the Companies (Consolidation) Act, 1908 (7), the Lord 
Chancellor has power to assign the winding-up of companies either 
to a judge of the Chancery Division or to the judge of the High 
Court exercising jurisdiction in bankruptcy (/i). 


Sxtb-Seot, “J. — T/ie Kiufj 8 Bench Divisivn. 


128. The Lord Chief Justice of England is the president of this 
division, of which there are fifteen (/) other justices. 

129. To the King’s Bench Division are assigned all causes and 
matters, civil or criminal, which would have been within the exclu- 
sive jurisdiction ()a) of the Courts of Queen’s Bench, Common 
Pleas at Westminster, and Exchequer (a) if their jurisdiction had 
not been transferred to the High Court. 

The Lord Chancellor may from time to time assign bankruptcy 


(56&o7 Viet. c. o:J); Charitable Trusts Acts, 1S5:I, i.Sjj, l.Sli!) (Ki & 17 Viet 

'^2 & 3;iVict.c. IIO); Land ]iei,dstry Act, ISlii 
(2o A 26 Yiet. c. 53); Infants’ Settlements Act, 1S55 (18 A 1!) Viet c -13) 

m T f ^ J'>'lg«ionts Act; im 

U7 A 28 Vict. c. 112); Mortgage Debenture Act, 1365 (28 & 2!) Viet. c. 78) 

n 1 A rf-k4- iLllI *17"j •• _ 


ol 
(J 


T) *1 /( . O O * V.V > iUL. U. 

Railway Companies Act, 186, (30 A 31 Vict. c. 127); .Metro), olitan Hoard 

; “‘"'I Act, 187^ 

33 A 34 \ict. c. ,1) See also learly Practice, 1000, p. 1288, and Daniel 

Chancery Practice 5th ed.,p),. 1757-1022, for the exclusive statutory jurisdictio.; 
01 the Chancery Division. ‘ 

(«) Judicature Act, 1873 (36 & 37 Vict. c. 66), s. 34. 

(6) Conyoyancing and Law of Property Act, 1881 (44 A 4d Vict. c 4D 
8S. 2 (xviii.), 69 (1). 

(c) Settled Laud Act, 1882 (45 A 46 Vict. c. 38), s. 46. 
y) ‘I'xl I’ui'chaser Act, 1874 (37 A 38 Vict. c. 78). 

r 9c (-); 1^- S' tl- Ord. 55, 


(/) 55 A 56 Vict. c. 20, s. 7 (2). 

(S) 38 & 39 Vict. c. 87 ; 60 A 61 Vict. c. 65. 

(/,) 6 Edw. 7, c. 55. 

(j) 8 Edw. 7, c. 69, b. 132. See title Compaxies, Yol. V. 

(k) See p. 62, post. 

1 * X ^ in 1907 on an address from both Houses of 

larliameut under s. 18 of the Appellate Jurisdiction Act, 1876 (30 A 40 Vict. 
c. o9). ' 


(m) See notes (?), (m), (a) on pp. 52 and 53. 

(«) Judicature Act, 1873 (36 A 37 Vict. c. 66), s. 34. Hy an Order in Council 
^ December, 1880, the Queen’s Dench, Common Pleas, and Exchequer 
Divisions were consolidated, and the oflices of Chief Justice of the Common 

Chief Baron were abolished (Statutory Pules and Orders Povised, 
1904, Vol, XIL, Supreme Court, England, p. 1). 
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Courts. 


Sect. 2. 

His 

Majesty’s 
High Court 
of Justice. 


President. 


Jurisdiction. 


The judges 
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Court. 


Appointment 
and tenure. 


Transferred 

jurisdiction. 


business to the King’s Bench Division and to a specified iudt^eCo) 
and may assign the business of the winding-up of companies?®) to 
this judge or to a judge or judges of the Chancery Division, 


Sub-Sect. 5. — The Prolate, Divorce and Admiralty Division. 


130. The division is presided over by the President of the 

Probate, Divorce and Admiralty Division {h), and there is one other 
judge of the division (c). 


131. To the Probate, Divorce and Admiralty Division are 

assigned all causes and matters over which the Court of Probate and 

the Court for Divorce and Matrimonial Causes would have had exclu- 

sive jurisdiction (d) if their jurisdiction had not been transferred to 
the High Court (c). 


Sub-Sect. 6.— The Judges. 

T High Court are the Lord Chancellor, the 

Lord Chief J ustice of England, the Master of the Eolls, the President 
of the Probate, Divorce and Admiralty Division, and twenty-two 
puisne judges. In the absence of the Lord Chancellor the Lord 
Chief Justice of England is president of the High Court. 

Ihe appointment of judges is by the Crown by letters patent (/). 
ihe qualihcation for a judge of the High Court is to be a barrister 
of not less than ten years’ standing ((/). Every judge of the High 
Couit holds his office during good behaviour, and is only removable 
addiess to the Crown by both Houses of Parliament (h), 
Ihe Loid Chief Justice has a salary of 8,000/. a year(i), and 
the other judges i;5,000, together with an allowance of seven 
guineas a day for their expenses on circuit. After fifteen years’ 
service or on being disabled by permanent infirmity, judges may 
retire on a pension, in the case of the Lord Chief Justice of ^24,000, 
and m the case of other judges of £3,500 a year (k). 


Sect. 3. — Ilis JMajesti/s Court oj Aj^pcaL 

Sub-Sect. 1. — J nrisdiction. 

133. Ihere is transferred to the Court of Appeal the jurisdiction 
formerly possessed by the Lord Chancellor and by the Court of 
Appeal in Chancery, including its jurisdiction as a court of appeal 
in bankruptcy, by the Court of Appeal in Chancery of Lancaster, 


(0) Bankruptcy Act, 1883 {46 & 41 Yict. c. o‘2), s. 94 

(a) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69) s 132 

(h) There is some doubt as to the legality of this title : see note (/) on p. 6J, 
jmi. 

(c) See titles Admiralty, ^ ol. I., p. 59 ; Husband and Wipe : Wills. 

(d) See notes (o), {p), {</) on p. 53, ante. 

(e) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 3-1. 

(/) Ibid., s. 5. 

(g) Hid., s. 8 ; and see title Baehisteks, Vol. II., p. 381. 

(h) Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 5. 

(1) Chief Justice’s Salary Act, 1851 (14 15 Viet. c. 41). 

{k) Judges’ Pension Acts, 1799, 1813, 1825 (39 Geo. 3, c. 110; 53 Geo. 3, 
c. 153 ; 6 Geo. 4, c. 84) ; Chief Justice’s Pension Act, 1825 (6 Geo. 4, c. 82). 
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and by the Chancellor of Lancaster both Avlien sitting alone and 
when sitting with the Lords Justices of Appeal in Chancery on 
appeals from the Court of Chancery of Lancaster, by the Lord 
Warden of the Stannaries, by the Exchequer Chamber (/), by the 
Judicial Committee of the Privy Council on appeals from the High 
Court of Admiralty, or from Orders in Lunacy. 

_ 134 . The original jurisdiction of the Court of Appeal is very 
limited ; it appears only to extend to making an order for the pro- 
tection of property (hi), granting an injunction pending an aiipeal 
either to («) or from(o) the Court of Appeal where an action has 
been dismissed, and to making an order to extend time. The 
Court of Appeal can also hear an original application to strike 
a solicitor off the rolls (p), and has powder to make orders as to 
costs in the case of appeals, and as to security for the costs of 
appeals. 

135 . The appellate jurisdiction of the Court of Appeal includes 
appeals from a judge in chambers in matters relating to practice 
and procedure (7) ; appeals from decisions of a divisional court on 
appeal from an inferior court, or other person (but only by leave 
of the divisional court or Court of Appeal) (r) ; apiieals from 
divisional courts when exercising original jurisdiction, without 
leave ; generally from all orders and judgments of the High Court 
or of any judge or judges thereof (s) ; motions for new trials; 
appeals under the Ta.xe8 Management Act, 1880 it) ; appeals as to 
the Bombay Civil Fund (a); appeals under the Workmen’s Com- 
pensation Act, 190() ib ) ; appeals under the Agricultural Holdings 
Act, 1003 (c); appeals from Orders in Lunacy (d) ; aiijieals from 
the Chancery Court of Lancaster; appeals from the (Jhancery Court 
of Durham; appeals from the county court of Cornwall' in its 
stannaries jurisdiction ; applications for a new trial of an issue 
tried in tlie Liverpool Court of Passage, and appeals from that 
court on issues tried therein, and from judgments in actions 
tried therein (e) ; also appeals from decisions of the Itailway 


(0 Error from an}- ono of the superior courts of common law lay to the iuJi'es 
of the other two courts Bittiim in Exchequer Chamber (Law Terms Act' lAiO 
(llGoo.4AlWill. -1, 0 . 70),s. S). 

{■m) Jh/ile V. Wordm (ISTli), 1 Ex. 1). 309, C. A. 

(») Wilson V. Church (1879), 11 Ch. 1). o70, C. A. 

(y) FoJini V. Gratj (1879), 12 Ch. J). -138, C. A. 

{}>) Re H hiUhmil (188.5), 28 Ch. I>. OH, C. A. ; seo per Bagg.\li..\y, L.J., at 
}). 017. It must bo observed that this caso was before the Solicitors Act 1888 
(ol & o2 Viet. c. Oo). 

(q) J udicaturo (Procedure) Act, 1894 (.57 & o8 Viet. c. IG), s. 1 (4). 

(;■) Judica_turo Act, 1873 (30 & 37 Viet. c. 00), .s. 45; Judicature (Procedure) 
Act, 1894 (57 & 58 Viet. c. 10), s. 1 (5). See also Wynnc-Finch v. Chaytor, [1903] 
2 Ch. 475, 484, C. A. 

(6) Judicature Act, 1873 (30 V 37 Viet. c. 00), s. 19. 

{t) 43 A 44 Viet. c. 19, s. 59 (3). 

(u) Bombay Civil Fund Act, 1882 (45 & 40 Viet. c. 45), s. 5. 

(5) 0 Edw. 7, c. 58, Sched. II. (4). 

(c) 8 Edw. 7, c. 28, s. 13. 

(d) Re Cuthairt, [1893] 1 Ch. 400, C. A. ; Re Cathcart, [1902] W. N. 80, C. A. 

(e) Liverpool Court of Passa;;e Act, 1893 (50 & 57 Viet. c. 37), s. 10; Coat's v! 
Moore, [1903] 2 K. B. 140, C. A. ; Anderson v. Dean, [1894] 2 Q. B. 222, 0. A. 


Skct. 3. 

His 

Majesty’s 
Court of 
Appeal. 


Original 

jurisdiction. 


Appellate 

jurisdiction. 


64 


Courts. 


Sect. 3. 

His 

Majesty’s 
Couiii of 
Appeal. 

Oonstitution 
of Court of 
Appeal. 


Judges of 
Court of 
Appeal. 


Commissioners except as to questions of fact or the locus standi of a 

complainant(/ ); and on questions of law arising upon the recoi^Js 
of the London Mayor’s Court (r/). 

V 

bUB-SECT, 2. — Organisation . 

Court of Appeal usually sits in two divisions, one of 
an d A ® the King’s Bench and Probate, Divorce 

Sion m ^ Th? and the other from the Chancery Divi- 

sion (//) The Couit of Appeal is empowered to sit in three divi- 
sious at the same time (//). 

two judges of the Court of Appeal 
constitute a court, but in final matters three are req uired (i) • by 

consent of the parties, however, such appeals may be heard by 

^0 ]u ges only, but if the two judges differ in opinion the case 

S Lords judges before appeal to the House 

Sub-Sect. 3, — Judges. 

137. The Court of Appeal at present consists of the Lord 
Chancellor, who is the president of the court, the Lord Chief 
Justice of England, the Master of the Rolls, the President of the 
Piobate, Divorce and Admiralty Division (/) (these are ex-officio 
judges), and five ordinary members of the court, entitled Lords 

Justices of Appeal. Ex-Lord Chancellors of Great Britain are also 
ex-offmo members of the Court of Appeal {in). 

t qualification for a Lord Justice of Appeal is to be a barrister 

of fifteen years standing or to have been a judge of the High 
Court for not less than a year(n). 

The Lord Chancellor may also request the attendance at any 

judge of the High Court to sit as an additional judge 

a e SI tings of the Court of Appeal, and any judge whose 

attendance is so requested must attend accordingly. Every judge 

so attending is to be deemed an additional judge of the Court of 
Appeal (o). ° 

Every judge of the Court of Appeal holds his office during good 

behaviour, and is only removable on an address to the Crown by 
botli Houses of Parliament (p). 

The Master of the Rolls has a salary of £6,000 a year {a), and 
e Olds Justices of i*5,000(?’). On resignation the pension of 

Traffic Act, 1888 (51 & 52 Viet. c. 25), s. 17 (1), (2) 

(h) Judicature Act, 1902 (2 Edw. 7, c. 31) s 1 

(i) Judicature Act, 1875 (38 & 39 Viet. c. 77) s 
(k) Judicature Act, 1899 (62 Viet. c. 6), s. 1. ’ 

T Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 4; 

®®- ■*> 8: and Judicature Act, 1884 

■(4/ A: 48 Vict. c. 61), s. 3. 

(m) Judicature Act, 1891 (54 & 55 A^ct. c. 53) s 1 

C.83), 8. 1 ; Judicature Act, 

18(3 (36 & 37 Vict. c. 66), s. 8. 

(o) Appellate Jurisdiction Act, 1908 (8 Edw. 7, c 51) s 6 

(p) Judicature Act, 1875 (38 & 39 ATct. c. 77) s 5 

(A Court of Chancery Act, 1851 (14 & 15 ATct. c. S3), s. 18. 

(r) Judicature Act, 1873 (36 & 37 ATct. c. 66), s 13 
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the ^Master of the Piolls is J'3,750(s) and of the Lords Justices 
£3,500 C). 

Sect. 4. — Bides and Procedure. 

138. A council of the judges of the Supreme Court must 

assemble at least once in each year to consider procedure and the 

administration of justice (a). The power of making rules to 

regulate the practice and procedure of the Supreme Court was at 

first vested in the Lord Chancellor and certain other judges (a), 

but in 1881 this power was transferred to the present Pule 

Committee (5), which consists of the Lord Chancellor, the Lord 

Chief Justice, the Master of the Polls, the President of the Probate, 

Divorce and Admiralty Division, and four other judges appointed 

by the Lord Chancellor. Pules may be made by any five members 

of the Pule Committee, of whom the Lord Chancellor must be 

one. The President and judges of the Court of Appeal have jiower 

to make regulations as to the conduct of business in the Court of 

Appeal (c). Pules of court made by the Pule Committee must 

be laid before both Houses of Parliament within forty days if 

Parliament is sitting, and if not, within forty days of the beginning 

of the next silting. There is also power to annul any rules by 

Order in Council on an address from either House (J). 

Under the above powers the Pules of the Supreme Court, 1883, 

have been made, and since amended and added to by many sets of 
subsequent rules (e). 

There are many other rule-making powers contained in different 

statutes relating to particular subjects ( /'). Practice rules are also 

made by the masters ; these, however, are not made under any 
statutory power. 

ihe procedure of the court in criminal proceedings is regulated 
by the Crown Office Pules, 1906 (ci). 

W, ® (a9 Geo. 3, c. 110; 53 Geo. 3, 

c. lo.j ; b ueo. 4, c. 84). ^ 

(0 Ibid. 

00 Judicature Act 1873 (3C & 37 Viet. c. 66), s. 75. This enactment, however, 
appears only to have been carried into efiect occasionally ; see Chitti'^s Statutes, 

p°13m^'’ P' (“•)> ‘‘“‘1 Yearly Supreme Court Practice, 1900, 

/A T j» ICt* C* 68), s. 19. 

c) AppeUate Jurisdiction Act, 1876 (39 & 40 Viet. c. 59), s. 16. 

(d) Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 25. 

Phocedl^re ^ of the Supreme Court, see title Practice aa'd 

(/) Rules have been made relating to the following subiects :—Acknowled<^- 

bankruptcy; bills of sale; filing 

coepo- H^ppflc it ’ /^^^J^hle trusts recovery; reduction of capital 

cases, deeds of arrangement ; Divorce Rules; Probate Rules; mmmisswns 

’ J'ldgments Extension Act, 1868; London 
vr ^liipping Act, 1894; election petitions ; Part VI. 

fnv Corporations Act, 1882 ; life assui’ance companies ; searches 

j ft s 0 c. , settled estates; settled land ; questions as to transfer of 

1S04, and London Government 
Act, 189£^ ; ^est Riding of Yorkshire rivers. The rules themselves wiU be 
found m the Yearly Supreme Court Practice, 1909. 

[(j) Statutory Rules and Orders, 1906, pp. 605 733. 
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Sect. 5.— Officers and Central Office. 

Slb-Sect. 1. — Offi,aal Befevees. 

Sum-Ll? H ® l>e‘™“netLt officers attached to the 

i iwlZ I) If 3 t"' ■ “ ‘0 Zm bv 

tl i thev s .ri f'®®® “-n appointed ; the qualification 

Btaudtg w. “ ' ‘®“ 

ofliArrefeLw" ®”'* ‘‘““®® 

Sub-Sect. 2. — Examiners. 

thret®;ears-ftwHno''''“’'''’ less than 

?ou?t exee t r in aU divisions of the High 

amon" them in ^ («). E.xaminations are distributed 

place and^thL i I Supreme Court (p). I„ determining the 
and the cironmcifa the convenience of the witnesses 

qnoi^fni io considered (a). 

of any witnesTat'any plaL^r)! evidence 

Sub-Sect. 3.— i'l/as;ers of the Supreme Court. 

(i.) Kiny's Bench Division. 

Beith Ss?onT^ nfff Tv*®''® Supreme Court (King’s' 

brancer (s) ^Php *>6 senior master is the King’s Eemem- 

Office is held Iw Bings Coroner and Master of the Crown 

apDointmeni paster (a,t 2iresent the senior master) under 

appointment by the Lord Chief Justice (0- 

the Crown^Offlnn masters, one of whom is attached to 

DepZZuteit £.‘° 




(/i) Judicatipe Act, 1873 (36 & 37 Viet, c 661 s 88 

S 3 " 

(A*) Ibid., 8. 14. 

SohVa 6H).'^ ChanceUor (Cairns) to Chancellor of Exchequer (20 

pp^ 483 ^^ 92 ^*' 45—51. See, generally, title AnBixiumON, Yol. I, 

{n) R. S. 0., Ord. 37, rr. 39, 40. 

(o) Ihid.y r. 41. 

(p) Ibid.y r. 51. 

(y) Ibid.y r. 45. 

(r) But see Bute {^J^Iarouess) v, tTames nsSfi'i pv. 7 ~» i "•* 

-i: »■ 

(0 Hid., s. 9 (2). 
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142 . The duties of these masters comprise:— ( 1 ) the control and 
superintendence of the Central Office of the Supreme Court (it); 
( 2 ) judicial ysork in chambers (a); and (3) issuing directions on 
points of practice. They have also jurisdiction to refer actions for 
inquiry and report, or for trial {h). 

Three masters sit daily in chambers, where they adjudicate on 
summonses, subject to an appeal to the judge. In this capacity 
they have the jurisdiction conferred on, or transferred to, “the 
court or a judge ” by the Pvules of the Supreme Court. A master 
can exercise, with certain exceptions, all the jurisdiction of a judge 
in chambers under the Judicature Acts or the Rules of the Supreme 
Court, or the Arbitration Act (c). One master, according to the rota 
arranged between all the masters, sits daily as practice master ; he 
has to be present at and control the business of the Central Office, and 
to give the necessary directions as to practice and procedure (d). 

143 . The masters are appointed by the Lord Chief Justice and 
the Master of the Rolls alternately (e). The qualitication is to be 
a practising barrister or special 2 deader or solicitor of live 3 'ears* 
standing {j ). The tenure of the office is during good behaviour (y). 

(ii.) Chancery Division, 

144 . There are twelve masters of the Supreme Court (Chancery 
Division) (/(). To every two judges in that division there are 
assigned four of these masters. They have a staff of clerks to 
assist them. 

The masters (//) in the Chancery Division have no independent 
jurisdiction as have those of the King’s Bench Division; all their 
authority is derived from the judge to whom they are assigned, and 
everything they do is done in his name (/), or by way of certificate. 
Any party, also, is entitled to have any question brought before the 
judge and to see him personally, and that even if the point be not 
disputed (A). The duties of these masters are to make investiga- 
tions and take accounts etc., under the direction of the judged). 

u) JiuUcature (Officers) Act, 1879 (12 & 4'3 Yict. c. 78), s. 7. 

,«) 11. S. C., Old, 54, r. 12. 

{!,) Arbitration Act, 1889 (02 & 08 Yict. c. 49), ss. 18, 14; E. S. C., Orel 04 
r. 12a. ^ 

(c) ) ‘ When the rules say the court or a j udge it is understood that ‘ the 
couit menus a judge or judges in open court, and ‘a judge 'means a iud‘>’e 
sitting m cliambers’' {lie R, [1892] 1 Ch. 409, C. A.,^,«-ia?, L.J., at p. 468). 

See .ludiwiture Act 1873 (86 & 37 Yict. c. 66), s. 39, and E. S. C., Old. 04, r. 12. 
[( 1 ) K. b. t., Urd. (31, r. 2. 

>■) Judi^ture (Officers) Act, 1879 (42 & 43 Yict. c. 78), s. 9 (1). 
y ) Ibid., S. 10. / \ / 

.7) Ibid.y 8. 11. 

(It) Theso^ officers, who were formerly called chief clerks, have since Peb- 
ruary --,189/, been entitled to be called masters of tbe Supreme Court by an 
mder oi the Lord Chancellor made with the concurreuco of the Lord (jhief 


Lloyds Bank v. Princess 


, - VS/xaVLXA 

Justice and the consent of the Treasury. 

(i) Hayward v. Hay ward (1804), Kay, App. xxxi. • 
linyal Colliery Co. (1900), 48 W. E. 427.'^ 

[k) Hayward y. Hayward, supra; lie lilyq, Wadham v. Itlyy (1862), 10 W. E 
,36o; lie Home CmnUes Life Assurance Co. (1862), 10 AV. E. 407; Upton v 
Vb-oiwii (1882), M Ch. 1). 731, 0. A,; Scott v. Homer (1890), 60 L. J. (cH.) 238. 
(0 E. S. C., Old. 50, rr. 15—18. 
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A certificate of a master does not require the express approval of 

the judge, but on an application by motion or summons the certifi- 
cate maj' be discharged or varied (m). 

The qualification for master of the Supreme Court (Chancery 

pivision) is to have been admitted and practised as a solicitor for 
ten years (n). 

(iii.) Taxing Office, 

145 . The Central Office of the Supreme Court conducts the 
business formerly conducted by the Chancery taxing office, of the 
-Bankruptcy taxing office, of the taxing department of the office of 
tlie masters in lunacy, and of the taxing office of the Eegistrar in 
Companies \\inding-up (o). All taxations of costs in the Chancery 
and lung s Bench Divisions take place in a department of the 
Central Office called the Supreme Court taxing office. There are 
e even masters of the Supreme Court (taxing office), one of whom 

sits daily to deal with short and urgent cases, while other cases are 
referred to some one of these masters. 

Theie is, apparently, no qualification prescribed for the appoint- 
ment of a master of the Supreme Court (taxing office) (p). A master 
has the right, subject to the approval of the Lord Chancellor, to 
a D )omt a deputy in case of absence from illness or other reason- 
ab e cause (5'). ^ A master may not practice as a barrister or 

solicitor, and if the latter, he must be struck off the roll on 
appointment (r). 


Sub-Sect. 4 . — Registrars of the Chancerg Divisimu 

There may be thirteen (.s) registrars of the Chancery 
Division {t). They attend the judges of the Chancery Division and 
me Court of Appeal upon the hearing of appeals from the Chancery 
Division. Their duties are to take notes of the orders and judg- 
ments given, and to draw up and settle and pass them. They have 
also to keep distinct lists of the causes and matters set down to be 
heard before each judge of the Chancery Division. 

On the occurrence of a vacancy in the office of registrar, 

the senior of the clerks to the registrars, to whom no sufficient 

objection to the satisfaction of the Lord Chancellor shall be made, 
is to be appointed registrar (a). 


(m) E. S. a, Ord, 55, rr. 65, 71. 

(n) Court of Chancery Act, 1852 (15 & 16 Viet. c. SO), s. 17. 

(o) otatutory Rules and Orders Revised, Yol. XII., p, 924. 

(;0 The first masters of the Supreme Coui’t (taxing office) were either 
Chancery taxing masters or were appointed to vacancies amongst the statutory 
masters of the Supreme Court. It is presumed that any future appointment 
will oe made under the Court of Chancery Act, 1842 (5 & 6 Viet. c. 103), under 
which the former Chancery taxing masters were appointed 
(q) Court of Chancery Act, 1842 (5 & 6 Viet. c. 103^ s 6 
(?•) Ihd., s. 11. V / 

(«) The number varies from time to time ; there areSEow ten : see Coui’t of 

Chancery (Officers) Act, 1867 (30 & 31 Viet. c. 87), s. 8 ; li. S. C., Ord. 62, r. 17. 

(0 Tor the history of this office, see Yearly S. C. P., 1909, pp. 911 et seq. 

Chancery Act, 1841 (5 Viet. c. 5), s. 38; Court of Chancery 

( fficers) Act, 1867 (30 & 31 \ict. c. 87), s. 8; Judicature Act, 1873 (36 & 37 
Vict. c. 66), 6. 77. 
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In case of illness a registrar, mth the aj^proval of the Lord 
Chancellor, and on failure by the registrar, the Lord Chancellor, 
may appoint a deputy (b), 

Sub-Sect, o. — Central Office of the Supreme Court. 

147. The Central Office of the Supreme Court was created The Central 
in 1879 (c), and consists of the following departments (d) : — Office. 

(1) "Writ Appearance and Judgment Department ; {*1) Summons and 
Order Department ; (3) Filing and llecord Department ; (4) Taxing 
Office; (5) Enrolment Department; (0) Judgments and Married 
"Women’s Acknowledgments Department ; (6) Bills of Sale Depart- 
ment ; (8)^ King’s Remembrancer’s Department ; (9) Crown Office ; 

(10) Associates Department. It is staffed by first, second, and third 
class clerks, appointed by the Lord Chancellor, the Lord Chief 
Justice, and the Master of the Rolls in rotation. These clerks are 
removal)le by a majority of these judges, with the approval of the 

Lord Chancellor, for reasons to be assigned in the order of 
removal (<^). 

Sub-Sect. G. — raymaster-Ueneral and Pay Office, 

148. ^ The office of His Majesty’s Paymaster-C General was estab- 
lished in 183;>. The appointment is by warrant under the Iloyal 
Sign Manual. 

In 1872 the business of the Accountant-General of the High 
Court of Chancery was transferred to the Paymaster-General (/ ), 
and in 1833 (r/) all the accounting departments of the Supreme 
Couit of Judicature were consolidated into the jiay office of the 

Court, This office, wdiicli is the Pa 3 miaster-Generars 
office for the business of the Supreme Court, is regulated by the 
Supreme Court Funds Rules, 1905 {h). All mone^^s and funds which 
are paid into or out of court pass through this office. It is under 
the assistant paymaster-general for Supreme Court Inisiness. This 

f ^ deputy assistant paymaster-general and a 

staff ot clerks. All securities and moneys in court are vested in the 

iaMuastei -General for and on behalf of the Supreme Court of 
Judicature if). 

Sub-Sect. 7 . — District Bajistrars. 

of the High Court of Justice are appointed 
under the Order in Council constituting the district registry, 
which may provide that any registrar of any county court, 

01 any legistrar, or prothonotary, or district prothonotary, of 
anj ocal court the jurisdiction of which was abolished by the 


Paymaster- 

General. 


Pay office. 


District 

registrars. 


{},) Court of Chanceiy Act, 1841 (5 Viet. c. 5 ), s. 39 . 

3) IC S c’”0r?6r?i^"‘’ 

e) Judicature (dfficersi^ I 879 (.jo & 43 yict. c. 78 ), s. 9. 

/) Court of Chuucery (Funds) Act, 1872 (35 & 30 Viet. c. 44 ). 

'l\ J;*<|'eature (!• unds etc.) Act, 1883 ( 4 (i & 47 Viet. c. 29). 

A) Sl^tutor>^ Rules and Orders, 1005 (No. OGl, L. 21 ), p. 479 ; 
Yearly Supreme Court Practice, 1909, IGOl. 

(0 Judicature (Funds etc.) Act, 1883 (4G & 47 Yict. c. 29), s. 2. 


see also 
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Procedure. 


. . >: 




Judicature Act, 1873 (A), or from which an appeal was thereby 
given to the Court of Appeal, or any person who, having been a 
district legistrar of the Court of Probate or of the Court of 
Adiiiiialty, becomes a registrar of the High Court, shall 
be a registrar of the High Court (1). Re^strars of any 

disti ict defined by the Order in Council constituting the district 
egistiy aie also qualified {m). If the Lord Chancellor, with the 

and expedient from the nature 

and extent of the business that the office should be conferred on 

some person not qualified as above, it is lawful for him to appoint 
a solicitor of five years’ standing («). 

The district registrar may, with the approval of the Lord 
Cliancellor and subject to regulations made by the Lord Chancellor, 
appoint a deputy for a period not exceeding three months (o). 

OrdeHn CouncU registries by 


have power to administer oaths and perform 

such duties as shall be assigned to them by rules of court (</). 
Wilts of summons may be issued, and further proceedings down 
nf ff* entry for trial, and, in case of non-appearance 

hi}' '^own to and including final judgment, may be 

in le distiict registry (r), where also accounts and inquiries 
may be taken, and books and documents produced (s). 


f proceedings in district registries are regulated by rules 

^ rules irovide that leave to enter judgments in 

detault of appearance (a), leave to enter interlocutory judgments 

agains iid parties {h), leave to issue or renew writs of execution, 

examinations of judgment debtors, garnishee orders, charging 

oideis nisi, and interpleader orders, are to be taken in the 
district registry (c). 

A district registrar has all the authority and jurisdiction of a master 
of the Supreme Court either of the King’s Bench or the Chancery 

i relates to proceedings in the district registry {d). 
ihe district registrars at Manchester and Liverpool have certain 
additional powers in Chancery actions (e). 

Tlieie is an apjieal from the district registrar to a judge (/). 


(/.-•) 86 & 87 Yict. c. 66. 
(/) IhifJ., s. 60. 


ip) Judicature Act, 1873 (86 & 37 Viet. c. 66), s. 60. 

(<j) s. 62, ' 

(r) Ibid., s. 64; E. S. C., Ord. 35, r. 1. 

( 5 ) Ibid.y s. 66. 

(t) R S. C., Ord. 35. 

(a) Ord. 85, r. 2. 

(b) Ord. 16, rr. 50, 51 ; Ord. 35, r. 5. 

(c) R. S. C., Ord. 85, r. 5. 

(rf) I hid. y it, 6. 

(e) Ibid,y r, 6 a. 

(/) Ibid.f r. 9. 
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152. Actions may be removed as of right from the district registry 
by the defendant in the case of specially indorsed writs when either no 
application for summary judgment has been made within four days 
from appearance or leave to defend has been obtained, and in the 
case of writs not specially indorsed before delivering defence, and 
also in admiralty actions in rein by any person who has inter- 
vened (, 7 ). Actions may be removed from London to a district 
registry by the court or a judge on good cause shown (It), 

Sub-Sect. 8 . — Officers of the Probate^ Dir orce and Admiralty Dicision, 

153. The oflices of the Probate, Divorce and Admiralty Division 
are separate from the Central Office of the Supreme Court, and are 
located at Somerset House, except the Admiralty Registry, which is at 
the Pioyal Courts of Justice. There are four probate registrars, who 
deal with summonses in probate and divorce matters in a similar 
manner to masters of the Supreme Court in matters in the King’s 
Dench Division (?). They are assisted by a stall’ of clerks. There 
are also forty district probate registrars, who deal with non- 
contentious matters in probate. 

154. The Admiralty Registry has a registrar, an assistant 
registrar or marshal, and a staff of clerks. There is also an admiralty 
district registrar at Liverpool, the limits of whose registry may 
be fixed by Order in Council (/c). 

Sub-Sect. ^,—The OJjh-ial Solicitor. 

155. Formerly known as the Solicitor to the Suitors’ Fund, 

and then as the solicitor to the High Court of Chancery, this officer 

has, since the Judicature Act, borne the title of Official Solicitor of 

the Supreme Court, and has no longer any duties to discharge with 

reference to funds in court. A relic of his former connection with 

those funds, however, survives in the requirement that a copy of 

every petition or summons for dealing with funds which have been 

placed in the list of dormant funds shall, where the fund amounts 

to or exceeds J-500, be served on him unless the court or jiuffie 
shall otherwise direct (/). ° 

ihe present duties of the office are of a very general nature, and 
include visiting prisoners confined in Drixton or Holloway Prisons 
for contempt of court, and carrying out the instructions of the 
Lord Chancellor as respects such prisoners {m ) ; acting as solicitor 
to paities defending actions i)iJorni(i 2 )aupe)’is, if so directed by the 
court under sjiecial circumstances (;?) ; acting as guardian ad litoii 
to infants and persons of unsound mind not so found by inqui- 
sition ( 0 ) ; conducting sales by order of the court if the parties to 

({/) 11. S. C., Ord. 85, r. l;j. 

(h) Ibid., r. 17. 

(0 See 11, 8. C., Ord. ol, r. ]2. 

A-) Liverpool Admiralty District Eegistrar’s Act, 1870 {:J3 & 3-1 Viet. c. du). 

,/) 11. S. ('.,()rd. :'d, r. 12 b. o . V ; 

(m) See title CoxxE.Mrr of Couirr. Yol. YIL, p. 32o. 

(«) See MoHtrie v. MUM!, [looi] 1 K. D. o<)(j, t'. A., and title Pkactice and 
Pboceduke. 

(f>) See K. S. C., Ord. 10, it. 18, 19, and titles Ixfaxxs axxj Ckildrex ; 
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Sect. 6.~TJtc Circuit System. 


Sub-Sect, l.—ln General. 


comniissions°of th°e ov?^' Middlesex (s) under 

gaol delivery (r) of assize 

assize is the iurisdietinn tn h--, ’ the commission of 

sions enable them to trv m/ pauses at nisi jirms. These commis- 

counties. Sometimes Kinc^’q eases in the_ several 

missioners to relieve the in^p ansel are employed as special com- 
of all the ud '^^^^ The names 

patents of nrecedence. and _ counsel having 


patents of precedence ...3- ” "counsel having 

usually included in the cLmiSS ThSgl'''® T 

in any commission of assize. n.J'lh , ° include 


in any commission nf 37 ^ Po^^^r to include 

the /ame of miv conn t ’ 

circuits (A ^ ^ couit judge (y). There are seven 


I’S? "m^Tx “,S”' ,;H "■ '«• *" «■ s- C-. O'd. 65, 

460, C. A. '- -I "■ ^"^1/ V. Jilsdon, [1901J 2 K. B. 

YoMan^yunJtirEngllnd^^^ ^‘“tutoiy Rules and Orders Revised, 

thereundm-.^^ Tru.steos Act, 1S96 (59 & 60 Yict. c. 35), and Rules made 

oO^li T. 7()3^'C.°A.' '■ see lie Corsellis (1884), 

were smit iiito every ^county^^nuafl ^ superior courts of common law 

duction of this sv.stem X3," “T Pi'eviously to the intro- 

in seven yetirs in each countv • on ^ *' 'were held not oftener than once 

of actions of novel disseisin ^ **^®issions of a.?size were also issued for the trial 
(0 The names of d’ancestor, which were very numerous. 

peLe for each countv the commission of the 

i^fices to give attendanco^n theSes. 

not in gaol forTreasonsf feionierefe^™'^ empowers the judges to try persons 
evLy prisoner'h/thTgaol c“ommTtkd7o\- an Judges to tiy 

gaol of prisoners. oftence whatever, so as to clear the 

/ \ mi 


U iinaica^rAct! m7^41 rirYiZ^ actions. 

mrfc Practice, 1909, p. l3oi ^ ‘ ‘ ®^e Yearly bupreme 


Court Practice, 1909, p. 1353 * ^ ®^e Yearly Supremo 

(!/) County Courts Act, 1888 (51 & 52 Yict. c. 431 , 

the Horn J tlToxS aid tfe1v7j‘®~‘V ^"orthern.^the Midland, the Norfolk, 
Council (Statu WRuTe^and “ Order in 


ana new pir^tiifc i. j -^i — nj4o loo ix o?; > iui» u. 

Vol II n 366 oTiri nFri n M circuits see title Barristers 

July 2,' 1909). ^ ^ ^ Council of 28th June, 1909 (London Gazette, 
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Sub-Sect. ‘2.—As6i:es. 

157. Assizes are held four times in the year (a), but if not more 
than five days before the commission day it appears to the clerk of 
assize that there is no business to he transacted requiring the 
attendance of jurors, he may give notice dispensing with the 
attendance of jurors (//). In such a case it is not necessary to hold 
the court of assize unless there is any other business to be 
transacted Mhich does not require the attendance of jurors (c). 

At the_ summer and winter assizes both civil and criminal 
business is taken on all circuits. At the autumn circuit only 
criminal business is taken, except at Birmingham, Manchester, 
Liverpool, Leeds, and Swansea. At the Easter circuit civil and 
criminal business is taken at Manchester and Liverpool, and 
criminal only at Leeds (d). 


Sub-Sect. :i.— Officers. 

158 . The principal officer in connection with assizes is the clerk 
of assize (c). His duties are to open the assize by reading the 

(<0 statutoiy Eules and Orders Revised, Vol. XIL, Supreme Court, 
England, p. 41». In ancient times assizes were hcdd in all counties— twice in the 
year, that is, in the spring and autumn vacations— excejit in the counties oi' York 
and Lancaster, where no assizes were hcdd in spring. In the eighteentli century it 
becauie a common practice to issue commissions for assizes to bo held in winter— 
that IS, in the vacation following ilichaelmas term. I’liese latter winter a.’^size.s 
are regulated by the Winter Assizes Acts, ISTb and bS77 (d9 A 40 ^'ict. c. .77 ; 
4() & 41 Viet. c. 4(>). Under these Acts counties may bo united for the ])urposo 
of liolding winter assizes. This power was extended to spring assizes by tlie 
tSpring Assizes Act, 1879 (42 Viet. c. 1). This is done by Orders in Council, 
which are issued annually, dhese Orders in Council are printed and put on 
sale as statutory rules and orders, under the Rules rublication Act, 1898 
(o() & 57 Viet. c. 66), and the rules made thereunder (Statutory Rules and 
Orders Revised, Vol. XL, Statutory Rule, n. 1). Orders in Council are 
also in force regidating the assizes in Lancashire ^Statutory Rules and Orders 
Revised, _ Vol. XIL_, Supreme Court, England, p. 9); ‘in Yorkshire 
p. 16), fixing commission days and the places for winter and summer assizes, 
making special regulations for AVarwickshire, and as to Chancerv and other 
causes at Liverpool and Manchester (i7*h/.,p. 27); as to the termination of the 
winter assizes [ihni., p, 68) ; amending the order as to places for holding a.ssizes 
(tbuL, p. 69); as to commission days; as to the autumn, winter and Easter 
i^sizes on the Northern Circuit, and as to winter assizes on the North and South 

o V- ; iis to summer and winter assizes on the North and 

bouth \\ ales Circuits (ihbL, p. 51) ; and two orders made in 1907 altering the 
dates for holding assizes in consequence of the alteration of the commencement 


lotv > jci. c. 1 give power to iiis 
Majesty by Order in Council to extend the jurisdiction of the Central Criminal 
Court during the months from September to May inclusive over the neighbour- 
ing counties. Orders in Council are made annually under these powers (see 
tabie of lemporary Orders at the end of tlie annual volumes of Statutory Rules 
and Orders). See also title Cuimixal Law axd Rkoceik-re, p. 266, 

(h) Assizes and Quarter Sessions Act, 1<)1)8 (8 Edw. 7, c. 41), s. 1. 

(c) Ibid. s. 2. 

(d) A new arrangement of the dates of the holding of assizes was made by 
Order in Council of 28th June, 1909 ( London (Uzetfe, July 2, 1909). 


or)’ 
post. 


(<') Iho duties of a clerk of assize under the old practice r 
m “ The Clerk of Assize, Judges-Murshall and Crver beiii 


are set out in detail 

; „ -Yyer being the true Manner 

and horm of the Proceedings at the Assizes and General Gaolo-I*elivery, both 
in the Crown Court, and l*nus Court, and The Right wayes of entering of 
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CoUllTS. 


Sect. 6. 

The Circuit 
System. 


Clerk of 


arraigns. 


Juclsre’^ 


marshal. 


commissions, and generally to perform such functions of a master and 

t ' necessary (/). The power of appointment 

s ested in the senior pdge going the circuit for the summer and 
iMiitei assizes (fi) Where the clerk of assize is paid by salary he 

of the office is 

le ulated by the Clerks of Assize etc. Act, 1869 (t), under which 
Cie quahfica.tion is three years’ standing at the bar in actual practice, 
01 as special p eader or conveyancer, or actual practice as a solicitor, 
01 as a subordinate officer of a clerk of assize on circuit. 

le c ei of aiiaigns is an assistant to the clerk of assize, 

and opens the commission in ease of his absence. He performs 

on the Crown side similar duties to those of the clerk of assize. 

e senior juc ge on the circuit for the summer and winter assizes 
has the right of appointment to this office ( j). 

Subordinate officers to the clerk of assize who are paid out 

of moneys provided by Parliament may not be removed from office 
without the sanction of the Treasury (A-). 

Each judge when on circuit is attended by an officer called the 
maishal, who is appointed by the judge for each circuit, and who 
receives records or trials, swears in the grand jury, and acts as 

secretary to the judge. 


Part VI.— Courts 


Sect. 1, Courts of Snmniary Jurisdiction, 


Courts of 
Summary 
jurisdiction. 


• summary jurisdiction are held either before 

]iis ices or the peace sitting in petty sessions or metro])olitan police 
magistrates or stipendiary magistrates 


Sub-Sect. l.—CoHsiituiior,. 


Pett> sessions. 160 . Counties are divided into petty sessional divisions (?;), which 


and Orders in either of the said Courts’^ (by 

/ A'* \ 1 1 ^.1 r* i\ !• 


(./,) Clerk of the Assize is he who writes all Things judicially done bv the 
Justices of A in their Circuits. (Crompton. L’Authoritie et Jurisdiction des 
Courts, 22(.) 1 us officer IS associated to the Judge iu Commission of Assize to 


take Assizes e/r.” (Jacob’s Law Dictionary). 

if/) Judicature Act, I.SS4 (47 & 4S Yict. c. Gn s n 
(//) 'S2 & GG Viet. c. 89, s. o. 


(/) 32 & 33 Yict. c. 89. 

(j) 47 (fc 48 Yict. c. Gl, s. 21. 

{k\ Clerks of Assize, etc. Act, 1869 (32 & 33 Yict. c. 89) s. 7. 

(l) For criminal jurisdiction, generally, see title Ckimen-vl Law axu Pbo- 
CEDVKE, p. 225, post. 

(ni) For the appointment, qualiecation, and disqualification of justices and 
magistrates, see title Magistbates. 

(h) Division of Counties Act, 1828 (9 Geo. 4, c. 43). 


• •• 


^ -t 


V' 
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may be altered by quarter sessions (o). In these divisions the sittings 
of the justices out of quarter sessions are called petty sessions. 
Every sitting and acting of justices of the peace, or of a 
stipendiary magistrate, in and for any city, borough, or town 
corporate, having a separate commission of the peace, or any part 
thereof, within England and Wales, at any police court or other 
places appointed in that behalf, is a petty sessions of the peace, 
and the district for which the same is held is a petty sessional 
division. 

A petty sessional court is defined (p) as a court of summary 
jurisdiction consisting of two or more justices, when sitting 
in a petty sessional court-house, and includes the Lord j\Iayor 
of the City of London, and any alderman of that city, and 
any metropolitan or borough police magistrate, or other stipendiary 
magistrate, when sitting in a court-house or place at which he is 
authorised by law to do alone any act authorised to be done by more 
than one justice of the peace (q). 

Convictions on summary proceedings l)efore justices are matters 
of record (/•). Up to 1848 they were drawn up on parchment, as was 
the case with all records, l)ut now they may be on parchment or 
paper (s). 

Justices are protected from actions on account of errors in judg- 
ment so long as they act within the line of their authority (t). 
Home authorities have doubted whether justices out of sessions 
acting judicially are judges of record, but the better opinion appears 
to be that they are (a)* 


Sub-Sect. 'l.—Jarindkliou, 


161 . The jurisdiction of courts of summary jurisdiction and petty 
sessional courts extends to the hearing and determining of charges 


Sect. 1. 

Courts of 
Summaiy 
Jurisdiction. 


Petty 

.sessional 

court. 


Convictions. 


Protection of 
justices. 


Sunnnary 

jurisdiction. 


(o) Petty Sessional Divisions Act, 183() (0 & 7 AVilL 4 , c. 12 ). 

(y'j /.e., a court-house or other place where justices are uccu.stomed to 
assemble for holding special or petty sessions, or a place appointed as a 
substitute for such jdace. 

( 7 ) Interpretation Act, 18.S0 {62 & 03 Viet. c. G3), s. 13. 

(r) “Convictions have undoubtedly alwa^’s been treated as records, and for 
that reasoii they were, prior to 4 Geo. 2 , c. 20 (now repealed), required when 
filed to ho in Latin ; therefore the returning them either to this court, or to the 
sessions, does not alter their character” {Cham-fj v. Pnijne (1811), 1 U. L. 712, 
ptr Lord Dexman, O.J., at p. 724). 

{&) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43 ). 

{t) Milltr V. Seare (1777), 2 AVm. LI. 1141, per Dk Gkev, C.J., at p. 1140. 
.See also Justices Protection Act, 1848 (11 k 12 Viet. c. 44 ), and title.s Magis- 
Tit-VTEs ; Public Autuoiuties axd Public Oei’iceus. 

(a) UanttH V. (\trew (1820), 3 B. & C. 049, “ It maketh not a little, both for 

*1 .. t' A \ „ ^ 



law, that every one of them (even by himself) is a judge of record, for . . . 

he may take a recognizance of the peace . . . which none other can do but a 

j udge of recoi’d, because the knowledging of that sumine is to remain as a matter 
of record ” [ibidX 
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Courts, 


Sect. 1. 

Courts of 
Summary 
Jurisdiction. 



9 

S 


vhich are triable summarily (r). These relate to the following 

accidents to workmen («■) ; adulteration of 

animals ( h ; apprentices (c) ; army and other military forces U - 
aisenic (c) ; assault, except where accompanied by an attempt to 
commit a felony or where the court thinks it should be prosecuted by 

; bicycles (/i); billiard tables(i)^ 

baths and deaths registration (.;•); boiler explosions (/.•) ; brawling 

f chapels (/) ; bread (m ) ; bribery and corruption (n) ; 
othels (o); building societies (p) ; burials {q) ; byelaws of local 

MicLnL?S ^.aw axd Pkoceduke, p. 225 ,pcst; 

1894 and 1900 (57 & 58 Viet. c. 28, s. 1 ; & 
Ruw. , , c. 0,1). See title Ma.ster axd Sehvaxt. 

V(!?i''' 1^328^''^’ ’■ ALIEX.S. 

(n) Alkali, etc AVorks Regulation Act, 1900 (0 Edw. 7, c. 14), es. 8, 15. 

AxTlrr'f v®f f ^I'Ct, 1894 (57 At 58 Viet. c. 57), ss. 51-54. See title 

AMMALS, \ 01. I., p. 4Ul. 

M Workmen Act, 1875 (38 it 39 Viet. c. 90), s. 12. See title 

lUASrER AXl) SKKVAXT. ^ 

(^-1 * ’'■•cl- c- 57), s. 39 ; Amy 

„ o-rtrA-!" Reserve Forces Act, 1882 (45 & 46 Viet. c. 48), 

Acts'^issi’ ‘'V*’ ‘^■b’ ®®- -12—44; Annual Army 

Aciu, — lUOS. oee title Hoyal Forced 

^Wt, 1851 (14 At 15 Viet. c. 13), s. 4. 

A.r A,- n 1801 (24 At 25 Viet. c. 100), ss. 39, 40, 

fWrvlx^r 1888 (51 & 52 Viet. c. 43), s. 168. See title 

UREMIA AL L.VW AXD I’ROCEDVRE, p. 605, pPsE 

. virin.'; .1®, «(" * " 

TRAmc Government Act, 1888 (51 At 52 Viet. e. 41), s. 85. See title Street 

ac v"? ® 109), ss. 11, 12; Licensing Act, 1872 

(.50 uY .36 \ let. c. 94), s. To. • 

1 EcRistration Act, 1874 (37 At 38 Viet. c. 88). ss. 5, 15, 
c- o-i 8^’ 89, -iO (see also Merchant Skipping Act, 1894 (57 At 58 Vicfc. 60), 
ss. .04 339. See title Registration of Births and Deaths. ^ 

Viet 0^35)' 1882 (45 & 40 Viet. c. 22), s. oJfldO (53 & 54 

(0 IRaces of Religious Worship Act, 1812 (52 Geo. 3, c. Ecclesi- 

(m) Bread Act 1830 (0 & 7 Will. 4, c. 37), ss. 4-10 ; see also Weights and 
Measures Act, 1889 (o2 & 53 Viet. c. 21). See titles Food and Drugs; 

\\ EIGHTS AND MeA.SVRE?. 

(>/) Briber}' etc. (Prevention of Corruption Act, 190G (6 Edw. 7, c. 34), 
s« 1 ). 

(o) Prevention of Crimes Act. 1871 (34 aU 35 Viet. c. IP), s. 11 ; Criminal 
Law Amendment Act, 1885 (48 At 49 Viet. c. 69) s 13 

.18uilding Soejeties Acts, 1874 and 1894 (37 At 38 Viet. c. 42, ss. 31, 43; 

'let. c. 4i), ss. 21 — 23. See title Buildikc Societies, Tol. 

р. oo6. jm 

iq) Burial Act, 1855 (18 & 19 Viet. c. 128), s. 2. S^so Burial of Drowned 
Persons Act, 1808 (48 Geo. 3, c. 75), s. 1; Cremation Act, 1902 (2 Edw. 7, 

с. 8), s. 8, and title Burial and Cremation, Vol. Ill,, p, 401. 
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authorities (;•) canals (s) ; canal boats (t) ; chaff-cutting machines (n) ; 
children and infants (r) ; chimney sweepers (ic) ; clubs (x) ; com- 
panies {ij ) ; constables, neglect of duty by ; copyright (a ) ; corn 
returns {h) : cruelty to animals (c); customs (rf) ; dogs (e) ; drunken- 
ness (/) ; excise ((•/); explosives (70 ; factories and workshops (i) ; 
fertilisers and feeding stuff’s ( j) ; fire alarms (k) ; food and 


(r) Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34) ; Town Police 
Clauses Act, 1847 (10 & 11 Viet. c. S9j; Highways and Locomotives (Amend- 
ment) Act, 1878 (41 & 42 Viet. c. 77); Public Health Act, 187o (38 & 39 Viet, 
c. oo), and amending Acts ; Municipal Corporations Act, 1882 (45 & 40 Viet, 
c. oO) ; Local Government Act, 1888 (51 & 52 Viet. c. 41). 

(s) Canals (Olfences) Act, 1840 (3 & 4 Viet. c. 50). See title ILvilways axd 
Caxals. 

{t) Canal Boats Acts, 1877 (40 & 41 Viet. c. 00), ss. 1, 2, 5, G, 10; 1884 
(47 & 48 Viet. c. 75), ss. 7, 8. 

(a) Chail Cutting Machines (Accidents) Act, 1897 (00 & 01 Viet. c. 00k s. 3. 
See title Agdicultuke, Vol. L, p. 295. ' 


{v) Elementary Education Act, 1870 (39 & 40 Viet. c. 79), s. 50 ; Children’s 



Act, 1908 (8 Edw. 7, c. 07). See titles 


VXD Childkex. 


(iv) Chimney Sweepers Regulation Act, 1804 (27 & 28 Viet. c. 37) ss. 0 7 • 
Chimney Sweepers Act, 1875 (38 & 39 Viet. c. 70), ss. 15—20 ; Chimney 
Sweepers Act, 1894 (57 & 58 Viet. c. 51), s. 1. ^ 


{x) Licensing Act, 1902 (2 Edw. 7, c. 28), Part III. See title Clubs, Vol. IV. 
pp. 429 et 8&J, ’ 

(!/) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 09), s. 270. See title 
OOMPANIEI^, Vol. V. 



Animals in Captivity Protection Act, 1900 (63 & 64 Viet. c. 33), s. 3. See title 
A^’I^LVLS, Vol. 1., p. 409. 

t ^ ^ 



'(}) See title Revenue. 

'h) Explosives Act, 1875 (38 & 39 Viet. c. 17). See title Explosiv-es. 

VND WoBK«nops h c. 22). See title Eactories 

A)4SSrToTi,k‘.is? ““ ’■ '• ^ ““ 

(/.•) Ealse .Alarms of Eire Act, 1895 (58 & 59 Viet. c. 28). 


Sect. 1, 

Courts of 
Summary 
Jurisdiction. 
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Sect. 1. 

Courts of 
Summaiy 
Jurisdiction. 


4 






Courts. 



drugs (/) ; foreign plate (?«) ; friendly etc. societies (n) ; game(o); gam- 
iiio ip ) ; gasworks (q) ; gun licences (?•); hawkers (s) ; highways (t)- 
hops (h) ; husband and wife (r) ; indecent advertisements (tv) 
industrial schools (.r) ; licensed houses (?/) ; juries (,^); landlord and’ 

tenant («) ; larceny of deer (h) ; dogs (c) ; fences etc. (d) ; fish (e) ; 
pigeons (y ) ; trees etc. (q) ; libraries (/t) ; lighting and watching (i) ; 
locomotives on highways (j); and motor cars (/.•); Iotteries'’(/0 • 


JO Sale of Food and Drugs Acts, 1875 to 1899 (38 & 39 Tict. c. 63 ; 42 & 43 
uct. c. ;30 ; 50 & 51 Yict. c. 29 ; 02 & 60 ' 


^ ict. c. 50 ; 50 (Jc 51 Viet. c. 29 ; 02 & 60 Met. c. 51) ; see also Customs and 

Iiilaiul Revenue Act, 1882 (45 & 40 \ict. c. 41), s. 6 ; Customs and Inland 

Revenue Act, 1885 (48 & 49 "N ict. c, 51), ss. 8, 9. See titles Fooi) AXB Drugs: 
Revenue. 

(/)i) Hall-marking of Foreign Plate Act, 1904 (4 Edw. 7, c. 6), s. 1. 

(a/) Friendly Societies Act, 1890 (59 & 60 Yict. c. 25) ; Collecting Societies 
and Industi-ial Assurance Companies Act, 1890 (59 & 60 Yict. c. 26) ; Industrial 
and Provident Societies Act, 1890 (56 & 57 Yict. c. 39) ; Loan Societies AcL 
1840 (3 & 4 A ict. c. 110). See titles 

(o) Night Poaching Act, 1828 (9 Geo. 4, c. 69) ; Game Act, 1831 (1 & 2 Will. 


c. 119) : Retting Act, 1874 (37 Yict. c. 15). See title Gaming and Wagering, 
(<j) Gasworks Clauses Act, 1847 (10 & 11 Yict. c. 15) ; Gasworks Clauses Act, 
1871 (04 & 35 Yict. c. 41). See title Gas. 


(04 & 35 Yict. c. 41) 

(r) Gun Licence Act, 1870 (30 & 34 Yict. c. 57) ; Pistols Act, 1903 (3 Edw. 7 
c. 18). 

(s) Hawkers Act, 1888 (51 & 52 Yict. c. 33). See title Markets and Fairs. 

/ 4 \ A >v4. lOor /r i' 4 


jt) Highway Act, 1835 (5 »Sc 0 Will. 4, c. 50) ; Highway Act, 1864 (27 & 28 
Yict. c. 101). See title Highways, Streets, an 


, AND Bridges. 

(h) Hop (Prevention of Frauds) Act, 1800 (29 & 30 Yict. c. 37) 
Agriculture, Yol. I., p. 291. 


See title 



(ty) Indecent Advertisements Act, 1889 (52 & 53 Yict. c. IS). 

(x) See Children Act, 1908 (8 Edw. 7, c. 07), and title Infants and 
Children. 

(y) Refreshment House Act, 1860 (23 Yict. c. 27) : Public House Closing 

Act, 186' -• 

Licensin 

Act 

Act 


(z) Jui’ies Act, 1825 (0 Geo. 4 c. 50), s. 45; see title JtjrI£ 
(a) Law of Distress Amendment Act, 1895 (58 & 59 M( 


c. 24), s. 2. See 


title Distress. 

{b) Larceny Act, 1861 (24 & 25 Yict. c. 96), s. 12. See title iU'DiALS, 
Yol. I., p. 371. 

(r) Ibid.y s. 18. 

((f) Ibid.j s. 34. 

(e) 755/., s. 24. 

(/) Ibid.j s. 20. 

(g) Ibid., ss. 33, 36, 37, 

(h) Libraries Offences Act, 1898 (61 & 02 Yict. c. 53). 

» o YXr r\ ^ nm A 1 O O O / O 0_ A TT 7 *11 4 ^ 


\ i* / 

(Amendme 

Yict. c. 29). See title Street Traffic. 

(fc) Locomotives on Highways Act, 1896 (59 & 60 Yict. c. 36) ; Motor Car 
Act, 1903 (3 Edw. 7, c. 36). See title Street Traffic. 

(//) Gaming Act, 1802 (42 Geo. 3, c. 119) s. 2 ; Lotteries Act, 1823 (4 Geo. 4, 


' ^ 

* 

1 ^ 


• • 


4 
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lunatics (m) ; markets and fairs (n) ; marriage (o) ; masters and 
servants { ; medical practitioners (<7) ; merchandise marks (;■); 
merchant shipping (s); metal dealers (0 ; midwives (m) ; mines (a;); 
money-lenders (a) ; music and dancing (b) ; obscene publications (c) ; 
patents and trade marks (d) ; pawnbrokers (c) ; pedlars ( / ) persona- 
tion (jr); petroleum (/(); poison (i); poor law 0); post office (/.); pound- 


c. GO), s. 41 ; Vagrancy Act, 1S24 (5 Geo. 4, c. S3), ss. 5, 21. See title Gajiixg 

AXD WaoKIUNG. 

(m) Lunacy Act, ISOO (53 Viet. c. 5), ss. 315, 317, 322, 323, 32G. See title 
Lunatics and Peksons of Uksouxd Mind. 

(/.) Markets and l-'airs Clauses Act, 1847 (10 & 11 Viet. c. 14), s. 13 See 
title Makkets and Fairs. 

(0) Marriage Act, ISO.S (G1 & 62 Viet. c. 58). See title nu.sn.vND and Wife 
(/.) I'rauds by Workmen Acts, 1748, 1777 (22 Geo. 2, c. 27 ; 17 G(xj. 3, c. 56); 
Servants Characters Act, 1702 (32 Geo. 3, c. 56); Truck Act, 1831 (1 A '> 
Will. 4 c. ! Hos'eiy ^ (H & 7 Viet. c. 40) ; ilisappropriation bv 
Sei vaiRs_ Act, 1863 (26 A 2 < A ict. c. 103) ; Conspiracy and Protection of Property 

Act, f ' ^ of Wages in Public Houses Prohibi- 

tion Act, 1883 (46 A 4( \ ict. c. 31) ; Truck .Amendment Act, 1887 (50 & 51 A'iet 
c. 46); Truck Act, 1896 (.50 A 60 Viet. c. 44) ; Trade Disputes Act, 1906 (6 Edw 7 ' 
c. 4 0- bee titles M.vsteu .vnd Servant; Trade and Trade Union.s 

; iJeiitists Act, 1878 

(41 & 4_ \ict. c. 33), ss. 3, 4. See title Medicine and Pharmicy 
(r) jSIorchandiso Marks Act, 1S87 (50 A 51 Viet. c. 28). 

\ «") : Soameii’s Clothin^^ 

V\' “'“1 Soldiers’ False Characters Act, 

lJ0(j (0 Ldw. if c. o). bee title Shipping and Xaviovtion 

1 R-1 i^i-evention of Crimes 

it 18/1 (.34 k So \ict. c. 112), s. VS, 

(r) Midwives Act, 1902 (2 Edw. 7, o. 17). 

(.r) Coal Mines Ecgulatioii Act, 1887 (50 & 51 Viet. e. 58), s. 61. See title 
IiIiNEs, Minerals and Quarries. 

(a) Money-lenders Act, 1900 (63 & 64 Viet. c. 51). See title Mo.ney vnd 

(5) Public Health Acts Amendment Act, 1890 (53 A 54 Viet. c. 59), s. 51. 

(c) Obscene Publications Act, 1857 (20 A 21 Viet. c. 83) 

(d) Patents and Designs Act, 1907 (7 Edw. 7, c. 29),’ ss. 89, 90 See title 

Patents .vnd Inventions. . ao. .-^ee tine 

Seo title Pawnbrokers 

^ ’ Vedlars Act, 1881 (44 A 45 Viet 

I. do). See title Markets and Fairs ^ i ^ -hj > ict. 

(n\ All 


Act 


o. XI , vuuiiL^ XUUUW looy (J iv 

Act, 1847 (10 iS: 11 Viet. c. 80), s. l‘> 

Vid c^'S •“iVhtl = Petroleum Act, 1879 (42 A 4: 

Vict. c. 4/) , I etioleuin (Hawkers) Act, 1881 (44 k 45 Viet c 071 ^ 

Piohibition Act, 1863 (26 A 27 Vict. c. l l’:!)- Poisouei 

1876 (39 Vict.’c. i:i).' ^ '=• 110 i Pegging of Animals Act 

IhS 'I’ I'lO. s. 2 ; Poor-Law Amendment Act 

(7 A 8 Vict c inn’^' “I'l’J’'’ 1*^’ P°°'^ Amendment Act, 1844 

1 irn = ?-' h T Amendment Act, 1866 (29 A 30 Vict 

Vict n ii sV P‘'.7lf Pischarge and Regulation Act, 1871 (34 A 35 

If. c'l’i Parishes and Poor Law Amendment Act, 1871 

£ title li L..S’ '• ’ I*"®- 3. 

(k) See the Post Office Act. 1908 (8 Edw. 7, c. 48). See title Post Ofi'Ice. 


Sect. 1. 

Comis of 
Summary 
Jurisdiction. 
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Courts. 


Sect. 1. 

Courts of 
Summary 
Jurisdiction. 


breach (Z) ; prevention of crimes (w) ; printers (n) ; prisons (o ) ; 
property, damage to (p ) ; public health (q) ; railways (r) ; reformatory 
schools (s) ; salmon and freshwater fisheries (t); sea fisheries (u) ; shop 
clubs (v ) ; shop hours (ic ) ; solicitors (a-) ; steam whistles (p) ; street 
betting (x); Sunday observance (u) ; swearing (Zi) ; telegraphs (c) ; 
theatres (tZ); threshing machines (c) ; towns improvement (/) ; towns 
police ((/) ; trade unions (/i) ; tramways (i) ; uniforms (j ) ; 


' • # ' 


(/) Pound-breach Act, 1843 (6 & 7 '\ict. c. 30). See title AjfiiiALS, Vol. L, 

р. 386. ' 

(m) Prevention of Crimes Act, 1871 (34 & 35 Yict. c. 112). 

(/i) Newspapers, Printers, and Eeading Eooms Eepeal Act, 1869 (32 & 33 
\ ict. c. 24); Corrupt and Illegal Practices Prevention Act, 1883 (46 & 47 Yict. 

с. 51), s. 10. See title Press and Printing. 

(0) Prison Act 1865 (28 & 29 Yict. c. 126), ss. 38, 39, 52. See title Prisons. 
(p) Malicious Damage Act, 1861 (24 & 25 Yict. c. 97), ss. 22, 24, 25, 41, 52 ; 

Town Gardens Protection Act, 1863 (26 & 27 Yict. c. 13), s, 5. 

(7) Public Health Act, 1875 (38 & 39 A ict. c. 55), and amending Acts. See 
title Public Health. 

(r) Eailway Eegulation Act, 1840 (3 & 4 Yict. c. 97), ss. 13, 16; Eailways 
Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 20); Malicious Damage Act, 
1861 (24 & 25 Yict. c. 97), s. 37 ; Eegulation of Eailways Act, 1868 (31 & 32 Yict, 
c. 119), ss. 23, 40; Eegulation of Eailways Act, 1889 (52 & 53 Yict. c. 57), 
s. 5. See title Eailways and Canals. 
fs) See the Children Act, 1908 (8 Edw. 7, c. 67). 

(1) Salmon and Freshwater Fishery Acts, 1861 to 1892 (24 & 25 Yict. 

c. 109; 26 & 27 Yict. c. 10; 28 *& 29 Yict. c. 121; 33 & 34 Yict. 

c. 33; 36 & 37 Yict. c. 71 ; 39 & 40 Yict. cc. 19, 34 ; 40 & 41 Yict. c. 65; 

41 & 42 \ict. c. 39; 42 & 43 Yict. c. 26; 47 & 48 Yict. c. 11 ; 49 & 50 

\ ict. cc. 20, 39 ; 54 & 55 Yict. c. 37 {Parts III., lY.) ; 55 & 56 Yict. c. 50. See 
title Fisheries, 

00 Fisheries (Oyster, Crab, and Lobster) Act, 1877 (40 & 41 Yict. c. 42); 
I isheries (Oyster, Crab, and Lobster) Act, 1877, Amendment Act, 1884 (47 & 
48 Vict. c. 26). ' 

(u) Shop Clubs Act, 1902 (2 Edvr. 7, c. 21). 

(tc) Shop Hours Acts, 1892 and 1895 (55 & 56 Vict. c. 62 ; 58 Vict. c. 5) ; Seats 
for Shop Assistants Act, 1899 (62 & 63 Vict. c. 21). 

(x) Attorneys and Solicitors Act, 1874 (37 & 38 Vict. c. 68), s. 12. See title 
Solicitors. 

(?/) Steam Whistles Act, 1872 (35 & 36 Vict. c. 61). 

(z) Street Betting Act, 1906(6 Edw. 7, c. 43). 

(«) Sunday Observance Act, 1625 (1 Car. 1, c. 1) ; Sunday Observance Act, 

1677 (29 Car. 2, c. 7) ; Bread Act, 1836 (6 & 7 Wdl. 4, c. 37), s. 14 ; see title 
Time, , ' 

(h) Profane Oaths Act, 1745 (19 Geo. 2. c. 21). 

(f) Telegraph Act, 1863 (26 & 27 Vic# c. 112), s. 45; Post Office Act, 1908 
(8 Edw. (, c. 48) ; Wireless Telegi-aphy Act, 1904 (4 Edw. 7, c. 24), s. 1. See 
title Telegraphs and Telephones. 

(d) Theatres Act, 1843 (6 & 7 Vict. c. 68). See title Theatres, Music BLvlls 
AND Snows. 

(e) Threshing Machines Act, 1878 (41 Vict. c. 12). See title Agriculture, 
Yol. L, p. 295. 

(/) Towns Improvement Clauses Act, 1847 (10 & 11 Vict. c. 34). 

{g) Town Police Clauses Acts, 1847 and 1889 (10 & 11 Vict. c. 89; 52 & 53 
Yict. c. 14). 

(/() Trade Union Act, 1871 (34 & 35 Yict. c. 31), s. 12. See title Trade and 
Trade Unions. 

0) Tramways Act, 1870 (33 & 34 Yict. c. 78). See title Tramways and 
Light Eailways. 

{j) Uniforms Act, 1894 (57 & 58 Yict. c. 45). 
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vaccination (!•) ; vagrd,nts (1 ) ; veterinary surgeons (m) ; water (n) : 
weights and measures (o) ; wild birds (p). 

162. There is also jurisdiction as to certain indictable offences : — 

(1) In the case of young persons consenting to the justices dealing 
with the charge, over all indictable offences other than homicide (a) • 

(2) where adults plead guilty to charges of simple larceny, offences 
punishable as simple larceny, and other kindred offences (r) ; 

(3) vdiere adults consent, over like offences where the value of the 

whole of the property the subject of the offence does not in the 

opinion of the court exceed 40s. (s) ; and (4) trivial case of libel in 
newspapers (t). 

These courts may take the examinations of persons charged 

with indictable offences, and commit them to prison to aiwiit 

their trial, or bind them over to appear at the assizes or sessions 

as the_ case may be (a) ; and may order persons to enter into 

lecogmsances and to find sureties to keep the peace and to be of 
good behaviour (a;). 

163. Courts of summary jurisdiction have also civil or quasi 
Civil junsdiction as to bastardy (a); dogs (b) ; harbours (r) ; high- 
^vay rates (rf) ; landlord and tenant (r); master and servant (/ ); 

(/^ Vaccmation Acts, 1867, 1871, and 1898 (80 & 31 Viet. c. 84, s. 32 • 34~& ' 
\ict. c. 38, s. 11 ; 61 & 62 Viet. c. 49). See title Poor Law. 

/) \ a^ancy Acts, 1824 and 1898 (5 Geo. 4, c. 83 ; 61 & 62 Viet c 30) 

AN Ah?umIc 7 Medicine 

1-)= Waterworks 

manges Act, (26 A 2/ _\ict. c. 93); Water Companie.s (Regulation of 
Pow'ei^) Acji, 18*^' (oO & 51 Viet. c. 21). See title Water Supply.^ 

-„7 Measures Acts, 1878, 1889, and 1904 (41 & 42 \kt c 49 • 

VMwn ^ '=■ “'')• See title Weights and Me -vserfs ’ 

{}>) Wild Birds Protection Acts, 1880 to 1904 (43 & 44 Viet c 35 • 44 ’& 4^ 

^-^'^Edw. 7,-c.4). See title 

Ouminal L-w Axm Procedure, V 268,^^^^^^^^^^ " ’ 


Sect. ] . 

Courts of 
Summaiy 
Jurisdiction. 

Jurisdiction 
over indict- 
able offences. 


35 


Civil juris- 
diction. 


Offences Act, 


See title 


7/\ \T " — ouiiauiction Act, isyy [62 & 63 Viet, c •>*>) s 1 

sel titilTlxii;; sLSmr i M vh; «; co, 

(r) Sunrmaiy Jui-isdiction Act, 1879 (42 & 43 Viet c 40) r 9 '> 

Act, 1906 (6 Edw. 7, c. 32). See title Aximaes, Vol. I, 
(c) Harbours, Docks, and Piers Clauses Act, 1847 (10 & 11 Viet o ‘'71 

rouRSE.s NavigItiox^ WatU axh WateIJ: 

(il) Highway Act, 1835 (5 & 6 Will. 4 c 50) 

lorV^x^Saxt."^' <=• title Laxii- 

(y ) Employers and Workmen Act, 1875 (38 & 30 ViVf p on) 

Master and Servant. ^ ^ 


H.L.— IX. 


G 
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COUETS. 


Sect. 1. 

Courts of 
Summary 
Jurisdiction. 

Detinue. 

Jurisdiction 
of single 
justice. 


Quarter 

sessions. 


Sittings and 
duties. 



under the Lands Clauses Act (g) ; licensing (h) ; lunacy (i) • 
poor (k). 

In the Metropolitan Police District there is also Jurisdiction to 
order the return of goods detained from the owner not exceeding 

the value of i'15, and to enforce the order by committal to prison (i). 

164. One justice of the peace sitting alone has Jurisdiction to 
receive any information or complaint, and to grant a summons or 
warrant thereon, and to issue a summons or warrant for the 
attendance of witnesses, and to do all other necessary acts and 
matters preliminary to the hearing (a). He has also Jurisdiction, 
when sitting alone in a petty sessional court-house, to hear and 
determine charges under particular statutes (t), but in such cases 
he may not impose a punishment exceeding imprisonment for 
fourteen days or a fine of 205 . (c). 


Sect. 2. — Quarter and General Sessions. 

165. Quarter sessions are held in the case of counties before 
the Justices in quarter sessions, or in boroughs having a separate 
court of quarter sessions before the recorder (d). 

Sub-Sect. 1. — Coiisiiiudon of Quarter ami General Sessions, 

(1) In Counties, 

166. The commission of the peace, in the case of counties, 
assigns to the justices and any two or more of them {e) “ to inquire 
the truth more fully by the oath of good and lawful men of the 
county, by whom the truth of the matter shall be better known, of 
all and all manner of crimes, trespasses, and all and singular other ^ 
offences of which the justices of our peace may or ought lawfully io/ 
inquire . , . and to hear and determine all and singular the crimeip^ 

■ ■ ■ \ 

(v) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18). See title 
Compulsory Purchase of Land and Compensation, VoL pp. 77, 163, 173. 

(A) Licensing Act, 1872 (35 & 36 Viet. c. 94) etc. See title Intoxicating 
Liquors. 

(0 Lunacy Act, 1890 (53 Viet. c. 5). See title Lunatics and Persons of 
Unsound Mind. 

(/.) Poor Pelief Act, 1819 (59 Geo. 3, c. 12) etc ; Distress for Pates Act, 1849 
(12 & 13 \ict. 14) etc. See titles Poor Law; Pates and Pating. 

(/) Metropolitan Police Courts Act, 1839 (2 & 3 Viet. c. 71), s. 

(а) Summary Jurisdiction Act, 1848 (11 «& 12 Viet. c. 43). s. 2.* 

(б) Bread Act, 1836 (6 & 7 Will. 4, c. 37) ; Places of Peligious Worship Act, 
1812 (52 Geo. 3, c. 155) ; Highway Act, 1835 (5 & 6 Will. 4, c. 50) ; Larceny 
Act, 1861 (24 A 25 Viet. c. 96), ss. 12, 15, 23, 24, 33, 36; Malicious Damage 
Act, 1861 (24 & 25 Viet. c. 97), ss. 22, 24, 25, 37, 41, 52 ; Pailway Pegulation 
Act, 1840 (3 & 4 \ict. c. 97), ss. 13, 16 ; Profane Oaths Act, 1745 (19 Geo. 2, 
c. 21); Vagrancy Act, 1824 (5 Geo. 4, c. S3). 

'c) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 20 (7). 

//) See title Magistrates; and also as to London and Southwark, pp. 177, 
203, 

(e) Fomierly there was a provision in the commission, “ of whom A. B. etc., 
shall be one.” These specially named justices were called those of the quorum, 
Where a statute specially requires an act to be done before two or more justices, 
of whom one must be of the quorum, no Act etc. can be impeached, set aside, 
or vacated on the gi’ound that it does not express that one of the justices is of 
the quorum (Justices Act, 1753 (26 Geo. 2, c. 27) ). 
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and offences and trespasses aforesaid.” Further, justices are directed 

Z often if need 

oo 11.1 n lield in the first week 

?espUiveV(J) and 24th June 

neacp ff general sessions of the 

nvZ’vi^ prescribed times are 

piopeily called general quarter sessions {h). 

f justices are necessary to constitute a general sessions 

of the peace, and if two are not present, there is no power to 

the power to hold a quarter sessions for that quarter is lost, althoimh 

quSteTsessSsQ'^ appointed time for 

distinguished from general quarter sessions, 
aie 111 pi actice never held, e.\cept in the case of the county 
of London (4-), the practice being, in cases where more than four 

sessions (/). This is done because the jurisdiction ot Keiieral 

rthe'yace'S “ ' “““ 

i.iiZrclr:,ny rd w. »' 


f n td If if/'”* Se-io.L Acl 1908 rf d v.y 4 ) 

HS 'iS St 

1909 (LonJoi Gazette, Ld July; 1*909) 

and Quarter Sessions Act, 1908 (8 Edw 7 c 4 if V tf 

above-mentioned statute of (1414) > Hef 1 stft f® TT’ “f f'® 

8essiona holdeu at auv other timfi ivii- f>i ' ’ c. 4 , and that any other 

L .ay be ^ t “f Tf Si 

(/iLl-btljs) 0 49 ^u?"s"?oSJ'') - « 203 ; A>. ';. ‘liy iZruajlan 

Laws T)1 88 // J rr,^ t 293 ; //. y. ]\ eafniHitoH (1750 ,2 Bott’s Poor 

(oi. Miiiai^i , 

Government Act, 1888 (51 & 52 Vik c 4P s 4 o ^ ^ 

1'-’ ■' 

«) 3 Hawk. r. c. I3k. 2, c. 8. Tth ed. by Leacb (1793), p. 86; if. y. 

g2 
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Quarter 
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of the peace. 


Borough 

sessions. 



168. A commission of the peace may be granted for a whole 
county, or for a riding or other division of the same (o). Coroners (p), 
chairmen of county councils (<;), and chairmen of district councils' 
including mayors of boroughs other than county boroughs (;■), are 
ex flfiirio justices for the county. A sheriff is disqualified from 
acting as a justice during his term of office (s). 

(2) In Boroughs. 

169. In boroughs under the Municipal Corporations Act, 1882 (i), 

^\hich have the franchise of a separate court of quarter sessions, 

the lecorder is the sole judge of the court (n), and the borough 

justices are not to act as justices at any court of gaol delivery or 
quarter sessions (a). 

The recorder is to hold a court of quarter sessions in and for the 
borough once in every quarter of a year, or oftener, if and as he 
thinks fit or the Secretary of State directs {b). The recorder may 
in the case of sickness or unavoidable absence appoint, by writing 
signed by him, a barrister of five years’ standing to act as deputy 
recorder at the quarter sessions then next ensuing, or then being 
held, but not longer or otherwise (c). If the recorder is by reason 
of illness, absence, or other cause, incapable of appointing a deputy, 
the Secretary of State may do so(d). 

M'here necessary the recorder may appoint a properly qualified 
assistant recorder (e). 

In the absence of the recorder and deputy recorder, the mayor 
should ope'n the court and immediately adjourn it and all recog- 
nisances to a future day, and so from time to time (/). 

The quarter sessions of a borough is a court of record {g). 

Vlement (1821), 4 B. & Aid. 218 ; j.er Holroyd, J., at p. 2^3 ; Re Pater (1^, 
33 L. J. (m. c.) 142. > j 1 ^ 

three Ridings of Yorkshire ; the parts of Lindsey, Kesteven, and 
Holland m Lincolnshire, the Island of Ely etc. 

(/>) See Davis v. Pembrokeshire Justices (18S1), 7 Q. B. D. 513; and title 
Coroners, Vol. VIII., p. 251. v 

(q) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 2 (5). 

J^ocal Government Act, 1894 (56 & 57 Viet. c. 73 , ss. 21, 22. 

(s) Sheriffs Act, 1887 (50 & 51 Viet. c. 55), s. 17, and see title Sheriffs 

AND Bailiffs. Eormerly, there was a property qualification for a justice of 

the peace, but^ this was removed by the Justices of the Peace Act, 1906 

(6 Edw. 7, c, 16). This Act only requires the justice to be of full age and to 

reside within the county or within seven miles thereof (s. 2). See, further, 
title Magistrates. ^ 

(f) Apparently there are now no boroughs having any jurisdiction, ex<^fc 
those under the Municipal Coi-porations Act, 1882 (45 & 46 Viet. c. 50), except 
the City of London. The Municipal Corporations Act, 1883 (46 & 47 Viet. c. 
IS), destroyed all the boroughs reported on, which were not within the Act of 
1882. Ilemel Hempstead, which seems to have escaped the notice of the commis- 
sioners on whose report the Act of 1835 (5 & 6 Will. 4, c. 76) was founded, 
obtained a new charter in 1898. 

((/) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 165 (2). 

a) /5/d., s. 158 (1). w 

(5) Ibid., s. 165 (1). 

(c) Ihid,^ s. 166 (1). 

(d) Recorders, Stipendiary Magistrates, and Clerks of the Peace Act, 1906 
(6 Edw. 7, c. 46), s. 1 (4). 

(e) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 16S; 

(/) Ibid., s. 167. 

[g) Ibid,, s. 165 (3 
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Sub-Sect. 2. — Jurisdiction. 

(1) Criminal. 

170. The criminal jurisdiction of quarter sessions is both original 
and appellate. The original jurisdiction is to hear and determine 
at quarter sessions or an)^ adjournment thereof, or at general 
sessions, an indictment, information or presentment for any offence 
committed ^^’ithin the county, ou justiceable therein, ^Yith certain 
exceptions (h). 

The court has also jurisdiction to sentence incorrigible rogues 
who are sent from courts of petty sessions (i). 

171. The api)ellate jurisdiction lies from courts of summary 
jurisdiction, and arises where it is given by some particular statute, 
and from a conviction and sentence ordering imprisonment without 
the option of a fine (A), except where the conviction is under the 
Summary Jurisdiction Act, 1879 (/). There is no appeal where a 
person has pleaded guilty or has elected to be tried summarily for 
an indictable offence (m). 

The criminal jurisdiction of borough quarter sessions is co-exten- 
sive with that of county quarter sessions (a). 

(2) Civil 

172. The present original civil jurisdiction of quarter sessions is 
now restricted (/>) to the following matters: (1) Licensing— the 
refusal of an existing licence, on any ground other than that the 
licensed premises have been ill-conducted or are structurally 
deficient or unsuitable, or on grounds connected with the character 
or fitness of the proposed licensee, or on the ground that tlie 
renewal would be void (c) ; to impose a rate of charges on licences 
for the pur )ose of compensation for licences absorbed {d) ; to 
confirm new licences and any other powers of the former county 
licensing committee, to attach conditions to the grant of a licence, 
or to grant a licence for a term of years (^'). This jurisdiction 
belongs to county quarter sessions, but in the case of county 
boroughs is exercisable by the whole bodj' of the justices acting in 
and for the borough (/). (2) Highways— orders for diverting or 
closing highways made on the view and certificate of justices not 
appealed against (r/). (3) Prisons — to appoint a visiting committee of 


{h) For the crimes and offences that are not triable at quarter sessions, see 
title Ckimixal Law axi) Procedtjke. p. 225, post. 

(?) Vagrancy Act, 1824 (5 Geo. 4, c. 8:i), s. 5 ; and title Magistrates. 

(k) Summary Jurisdiction Act, 1879 (42 & 48 Viet. c. 49), s. 19. 

(/) Ibid. ^ 

(m) II. V. London Ji/stices, Ex parte Lambert, [1892] 1 Q. B, ()(>4. 

(a) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 165 (3). 

(M A large part of the civil jurisdiction of quarter sessions was transferred 
to the county council by the Local Government Act, 1888 (51 & 52 Viet, 
c. *11) : see title Local Goveunmext. 

U) Licensing Act, 1904 (4 Edw. 7, c. 23), s. 1 (1). 

(f/) Ibid., 8. 3. 

(p) Ibid., 6. 4. 

If) Ibid., s. 8. 

(.'/) Highway Act, 1835 (5 & G Will. 4, c. 50), ss. 85—91. 
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1 discipline— to elect triennially five iustices 

immediatP^inW«i?u° Outside places which are within the 

lunatics (ih) ^ ^^^ense houses for the reception of 

sublck^!!r3^”f*® “lost “sual 

a Heinetf ^ A ® ^-^iways {q) ; refusal to renew or transfer 
a licence (a) , and against the appointment of overseers (b). 

Sect. 3, — Special Sessions, 

sessions are meetings of justices convened for the 
some statutory authority, which is exercisable by 
ipc;QT*nnnl^’^' (0* Special sessions are heldfor si^ecial 

rima 1 ^visions, Avhich are fixed and may be altered from time to 

eivpn sessions (d). Notice of the special sessions must be 

f-iiViJ,-. fvf u justices who are usually resident or acting as such 
V ithin the boundaries of the division (e) . 

cases the times for holding special sessions for particular 
piescribed by statute. Special sessions for appointing 
oveiseers in urban parishes must be held on 25th March, or within 

licensing (or brewster) sessions must be held 
m e 1 st fourteen days of February, and every adjournment 

[h) Prison Act, 1877 (40 & 41 Viet. c. 21), s. 13. 

W. Clergy Discipline Act. 1 892 (55 & 56 Viet. c. 32). 

•/ c. 5), es. 9, 10. ^ 

the T ’ *^1^® cities of London and V'estminster, 

nlace withm ^fiddlesex, and Barnes, Kew Green etc., and every 

or of the borongh“o“Suth?“iik"^ Westminster, 

{!) I hid., 8. 177. 

(m) I hid., ss. 207—221. 

(a) See title Bastaudy, Vol. II., p. 426. 

(o) bee title, R ates and Rating. 

( p) See title Poon Law. 

(7) See title Highways, Streets .and Bridges. 

(a) bee title Ixtoxicatixg Liqvohs. 

(h) See title Poor Law. 

(c) l^e Wharton’s Law Lexicon, Sf, ™ce Se.ssions. 

Ai?,S6‘(« ? wS” IS ■*-* Pettys..™..! D™... 

(f). “ III all cases in which special sessions are required to be holden for any 
division of any county or place, if notice of the intended holdin- of such special 
sessions be signed by any one justice of the peace usually act?ng within such 
diMsion, and if a copy of such notice be sent by post a reasonable time before 
the day on which such sessions are to be holden addressed to each justice of the 
peace resideii^t and usual Iv acting within such division, at his resideuce in such 
division, such notice shall be deemed to have been duly given to or served on 
each such justice of the peace, any law or custom to the contery uotwith- 

Rates Act. 18^4 (7 & 8 Viet. c. 33), s. 7). ^ 

(/) loor Law (Overseers) Act, 1814 (54 Geo. 3, c. 91). 
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thereof must be held within one month of the date on which Srct. 

the sessions were held(//). Special sessions, to fix not less than Special 

eight nor more than twelve days for the holding of special sessions Sessions, 
for highway purposes, must be held within fourteen days after 
20th March (h). 

Special sessions may not be held on premises licensed for the sale 
of intoxicating liquors (i). 

There is no general statutory power to adjourn special sessions 
(except the general annual licensing meeting), but the hearing of 
any matter may be adjourned. Two justices must be present to 
constitute special sessions. 

175. The jurisdiction of special sessions is entirely statutory. It Jurisiliction. 
includes highway purposes (k) and appointment of surveyors of 
highways (/), rating appeals (m), the general annual licensing 
meeting (n) (which also grants billiard licences) (o), sessions for the 
transfer of licences for the sale of intoxicating liquors (})) and for 
billiards (r/), and the appointment of overseers in urban parishes(r). 

In boroughs having a separate commission of the peace there is 
also jurisdiction to grant licences for stage plays (s). 


Sect. 4. — Courts of Gaol Delivery ami Oyer and Terminer, 

176. Courts of gaol delivery and oyer and terminer are held at Assizes, 
the assizes when criminal business is taken (i). These courts are 

now part of the King's Bench Division of the High Court of 
Justice (a). 

Sect. 5. — The Central Criminal Court, 

Sue-Sect. 1. — Constitution. 

177. The Central Criminal Court was constituted in 1834 (h)^ Constitution 
and took the place of the former sessions at the Old Bailey which of Central 
had been held from very early times under special commissions of 


(k) Highway Act, 1830 (5 & 6 Will. 4, c. 50), s. 45; see title Highways, 
Streets and Bridges. 

U) Ibid., a. 11 ; see title Highways, Streets and Bridges. 

(m) Parochial Assessments Act, IH'M (0 & 7 Will. 4, c. 00), s. 0; see title 
Bates and Bating. 

a) Alehouse Act, 1828 (9 Geo. 4, c. 01), s. 1 ; see title Intoxicating Liquors. 
o) Gaming Act, 1845 (8 & 9 Viet. c. 1U9), s. 10. 


Licensing Act, 1902 (2 Edw. 7, c. 28), s. Ifi. See title Intoxicating Lkiuors. 
(v) Gaming Act, 1845 (8 & 9 Viet. c. 109), s. 10. 

(r) Poor Hehef Aft, 1001 (43 Eliz. c. 2i, ss. 1, 9, 10; Poor Law (Overseers) 
Act, 1814 (54 Geo. 3. c. 91). 

(«) Theatres Act, 1843 (0 & 7 Viet. c. 68), .s. 5; Local Government Act, 1888 
(51 & ,02 Viet. c. 41), 6. 7 (a). See title Tiie.^tres etc. 

(<) .See p. 72, ante; and title Ciuiiinal Law and PiiocEDaiiE, p. 266, post, 
(«) Judicature Act, 1873 (36 & 37 Viet. c. 66\ ss. 16, 34. 

(i) Central Criminal Court Act, 1834 (4 & 5 Will. 4, c. 36). 
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pol deliveij for Newgate and of oyer and terminer for the citv of 
London and the county of Middlesex (c). 

Avpr ^ ^ S^neral commission of gaol delivery and 

oye and terminer; and has power and jurisdiction ^proceed 

Sub-Sect. 2. — Jurisdiction, 

alUre f,"'? C»"rt eaten* over 

within the cifv nf r ’ niisdemeanours committed 

is Sdn "bounty of Essex as 

for El. T Ham, M^est Ham, Little 

onEn.; f Y'l tVanstead St. Mary, AVoodford 

80 much of Eli pE in the county of Kent, and 

Merton Afni-fl ^'he iiarishes of Barnes, 

is to hi nid ^ Pui-pose of venue, which 

IS to be laid as Central Criminal Court to wit ” (i) 

district otobEr by Order in Council to extend the 

neighbouiing county or part of a county mentioned in the order. 

Court has also jurisdiction to hear 
fin fVio ii’ I ^ ofiences conmiitted or alleged to be committed 

AdmbnUv i jurisdiction of the 

of npv^inn 1 • murders or manslaughters 

rartr, 1 1 ““^r‘ t’O committed by 

persons subject to such law (»). 

thp^rpnfvnEr Division make an order to that effect, 

^ tted outside the jurisdiction of the court, whether the indictment 

iucludEEi^toeromlnV°^ State and the Attorney- and Solicitor- General were 
until the Central CririrrCourt aT? 83- "fESE" t "l y’’ 

own^ Sicel t? hoH plea^ f lEp • empowe«d"o iLve their 

a nlea of the Crown f citizen could he impleaded on 

C\?stom. of IonZn 00 ^^ Record (Pullin-’s I.aw.s and 

mEoi wascZSnd ’-“"r ^'ider the Charter of Edward III. (1327) the 

ma>oi was coistituted a justice of -aol deli very. ^ 

(d) Cential Criminal Court Act, 1834 (4 & 5 Will. 4 c 3(>) s “> 

2 S? ]f ^ ^ ^903] 

J/) /bif/., s. 2. 

ff) Local Government Act, 1888 (51 & 52 Yict c 4 ^ s SO Ml 

(i) /ff’s 3 ““““^ * ° Wili. E'm 36), s 2. 

J^’ipter Assizes Act, 1876 (39 & 40 Yict. c. 57), s 5 
(1) Spring Assi;:es Act, 1879 (42 & -j;} A"ict c 1) s *> ’ 

(7n\ Central Criminal Court Act, 1834 (4 & 5 AVill! 4* c. 30) s. 22. The effect 

of this enactment is to give to the court 5 ^ 1 ] ^ • i • • r +*/^T nf the 

nrlrr^iVoi 4 .U • Ai tile cnmiiial mnsdictioii ot tne 

hP L -41 P'T""- admiralty sessions have been held. 

Cruninal Court (Prisons) Act, 1881 (44 & 45 A ict. c. 64), 1 E 
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has been removed into the King's Bench Division of the High 
Court or not (o). 

The court has also jurisdiction to try indictments under the 
Corrupt Practices- Act, 1883 {p\ ^Yhich have been instituted in or 
removed into the High Court, if, on the suggestion of the Attorney- 
General, the High Court shall so order (q), 

181 . The jurisdiction of the Central Criminal Court has in 
practice superseded the criminal jurisdiction of the quarter 
sessions for the city of London and of those for the borough of 
South\Yark, and all indictments found in the city and borough are 
tried at the Old Bailey (?■). 

Sub-Sect. d .—- Jtofye 3 , 

182 . The persons to be named in the commission are the Lord 
^fayor of the city of London, the Lord Chancellor or Lord Keeper 
of the Great Beal, all the judges of the King’s Bench Division, the 
Dean of the Arches, the aldermen of the city of London, tlie 
Recorder, the Common Serjeant, the judges of the City of London 
Court (a), and any person v*ho has been Lord Chancellor, Lord 
Keeper, or a judge of the King’s Bench Division, together \Yith 
such others as His Majesty shall name therein (/>). 

183 . In practice the Recorder and Common Serjeant sit as 
judges of the court, assisted, if necessary, by one or both of the 
judges of the City of London Court. During the sittings a judge 
of the King’s Bench Division, according to a rota, attends to try 
charges of murder and other serious crimes. The lord mayor, 
although in theory the first commissioner, takes no part in the 
proceedings, but the lord mayor or one of the aldermen must be in 
the building to form a quorum v'hen only one judicial commissioner 
is sitting (c). 

Sub-Sect. A.Sittinjjs. 

184 . The court is directed to sit at least hrelve times in the 
year (and oftener if need be) (d), at times to be directed by four or 
more of the judges of the High Court (e). In practice there are 
t\Yelve sessions. The court does not sit in the month of August. 
The sessions usually begin on a Tuesday, but sometimes on a 
klonday. 

Sub-Sect. 5. — Officm. 

185 . The officers of the Central Criminal Court are the clerk 
of the court, with a deputy, who is also the first clerk of arraigns, 
a second and third clerk of arraigns, a clerk of indictments, with an 


(o) Central Criminal Court Act, ISoB (19 & 20 Yict. c. 16), ss. 1 
^ *16 & 47 Viet. c. 51. 

(]) Ibid,, 8. 50. 

(r) See pp. 177, 203, po.s^. 

0/) See title Couxty Courts, Vol. VIII., p. 415. 

(5) Central Criminal Court Act, 1834 (4 & 6 Viet. c. 36), s. 1. 
(r) Ibid., 8. 2. 

(t/) Ibid,, s. 15. 

(e) Judicature Act, 1S81 (44 & 45 Viet. c. 6S), s. 18. 


3, 15, 17 
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assistant, and a staff of clerks. The duties of these oflScers are 

similar to those of the clerks of assize, clerks of arraigns etc. on the 
circuits (/). 

Sect. 6, — The Court of the Admiral of England* 

186. The territorial limits of the jurisdiction of the Admiral of 

England are the seas or any other haven, river, or creek or place, 
^^hele the admiral or admirals have or pretend to have power, 
authority or jurisdiction (^), But places within the bodies of 
counties ^ as well by land as by water are excluded, except as 
to homicide or mayhem done in great ships, being and hovering 
in the main stream of great rivers only beneath the bridges of 
the same rivers, nigh to the sea, and in none other places of the 
same rivers (//), In some old printed coi^ies of the statutes the 
word “ pointz ” (he., points) occurs instead of “pouts’* (bridges), 
but ponts appears to be the correct reading (i). 

The sole jurisdiction to try treasons, piracies, felonies, robberies, 
murders, confederacies, and other offences committed on the high 
seas or elsewhere within the jurisdiction of the Admiral of England 
was formerly exercised under a commission under the Great Seal 
directed to the Admiral, his deputies and others, empowering them 
to try the same according to the common law as if they had been 
committed within the realm (A). In the case of the Cinque Ports, 
however, the commission was to be directed to the lord warden (/). 

Concurrmit jurisdiction, however, was given in 1835 {m) to the 
Central Criminal Court (?G, and in 1844 to the courts of oyer and 
terminer and gaol deliveiy (o). Since the passing of those Acts no 
admiralty sessions have been held (p). 


Sect. 7. — Special Commissions. 

187. In case a speedy trial of certain offences is necessary the 
Crown may issue a special commission of 03 ^er and terminer and gaol 
delivery to particular judges of the King’s Bench Divisio%to hear 
and determine the trial of such offences. In the case of extorlidn a 
other misdemeanour being charged against the Governor-Gene 
of India, the Lieutenant-Governor, the chief or other justices of t 
High Courts and other public officers in India, the trial may be ha 
before a special commission consisting of four peers chosen by lot, 
after thirteen challenges have been exhausted, from a list of 
twenty-six peers chosen by the House at the commencement of 
each session, and six members of the House of Commons, chosen 
by lot after twenty challenges are exhausted, from a list of forty 


(/) See p. 7S, ante. 

[g) Offences at ^ Act, 10.30 (28 Hen^, c. 15). 

(A) 15 Ric. 2. c. aT * 

(0 See Moore (k. b.), 892 ; Leigh v. Burhg (lip9\ Owen, 122. 

(A) Offences at Sea Act, 1536 (28 Hen. 8, c. 1^. 

(/) Tbid,^ s. 5. See p. 127, post, 

(m) Central Criminal Court Act, 1834 (4 & 5 Will. 4, c. 36), s. 22. 

(n) Admiralty Offences Act, 1844 (7 A 8 Viet. c. 2\ ss. 1, 2. 

)(o) See p. S7, ante. 

{p) See title Admiralty, Vol. L, p. 59. 
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members chosen by the House, together with three judges of the 
King’s Bench Division (q). 

188 . A statute of 1414 (r) provides that in case of default on the 
part of justices of the peace, justices of assize, the sheriff or the under- 
sheriff, to properly execute their duties in case of riots, assemblies, 
and routs (s), a commission under the Great Seal shall issue to 
inquire with a jury (to be summoned by the coroner (t) if the sheriff' 
is in default) into the riot, assembly, or rout, and into the default of 
the justices of the peace, justices of assize, sheriff, or under-sheriff, 
and to return the inquest into the Chancery (u). 

Sect. 8,— The Court of Criminal Appeal 

Sub-Sect. 1 . — Constitution and Jurisdiction. 


Sect. 7. 

Special 

Com- 

missions. 


Default of 
justices and 
others. 


189 . The Court of Criminal Appeal was constituted in 1907 (.r) as Court of 

a superior court of record (.y), and superseded the former Court of 
Crown Cases Eeserved (a) and the proceedings in the King’s Bench 
Division on writs of error (?>) from courts of assize or from the 
Central Criminal Court. 

The Court has jurisdiction to entertain appeals l)y persons 
convicted on indictments, criminal informations, coroners’ inquisi- 
tions, and by persons dealt with at quarter sessions under the 
Yagrancy Act, 1824 (c), as incorrigible rogues (d): — (1) on any 
ground of appeal which involves a question of law alone; (2) by 
leave of the court or on a certificate from the judge who tried 
the case on any ground of appeal which involves a question of 
fact alone, or a question of mixed fact and law, or any other 
ground which appears to the court to be sufficient; (3) with the 
leave of the Court of Criminal Appeal against the sentence passed 
on conviction, unless the sentence is one fixed by law (d). 

The court has the same power to deal with a recommendation 
for an expulsion order against an alien as it has with sentences, 
and also power to make such recommendations (c). 


{(f) East India Company Act, 1784 (*24 Geo. 3, .sees. 2, c. 25), sir. 04 — 83 ; East 
India Company Act, 1786^26 Geo. 3, c. 57). 

(r) 2 lien. 5, stat. 1, c. 8. 

(s) Under 13 Hen. 4, c. 7. 

0 See title Coroners, Yol. VIII., p. 24S. 

«) See 4 Co. Inst. 184. 

{x) Ciiminal Appeal Act, 1907 (7 Edw. 7, c. 23). Eor the law f?ovenung 
appeals and the pKjcedure of the Court, see title Criminal Law and rROCEDURE, 

р. 432, past. 

(//) I hid., 8. 1 (7). . 

(a) Under the Crown Cases Act, 1848 (11 & 12 Viet. c. 7S), the judge ui a 
tiial under a commission of oyer and terminer or of gaol deliver}', or the justices 
at quailer sessions, had a discretion to i*eserve an}' point of law. Such apeint ()f 
law was argued before a court consisting of five or more judges of the High 
Court, of whom the Lord Chief Justice was to be one (except in case of lus btung 
prevented by illness or otherwise from attending (Judicature Act, 1881 (41 A 4o 
Viet. c. 68), s. 15). 

(5) Writs of error are abolished hy the Criminal Appeal Act, 1907 (7 I-^dw . i , 

с. 23), ss. 20, 23 (3), in the case of persons convicted after 18th April, 1908. 

(c) 5 Geo. 4, c. 83. 

(d) Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 20(2) ; but only as to sentence 
(//. V. Jlroirn (1908), 1 Cr. App. Rep. 85; It. v. Jtdtnson, [1909] 1 K. B. 439, L. C. A. 

(e) Hid., B. 21 ; and see title Aliens, Vol. I., p. 323. 
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Courts, 


Sect. 8. 

The Court 
of Criminal 
Appeal. 


Constitution 
of the 
court. 


Power to 
make rules. 


The court has not jurisdiction to deal with convictions on 
dictments at common law for the non-repair or obstruction 
0 h]^ht\a}s(./), nor with convictions of iieers or peeresses, or 
other persons claiming the privilege of peerage convicted of any 
oftence not now lawfully triable by a court of assize (9). On an 
appeal the court has no jurisdiction to order a new trial (/;), but if 
a judge should reserve a case for the opinion of the court under 
the jurisdiction transferred from the Court of Crown Cases Eeserved, 
the comt may possibly have power to grant a venire de novo (i). 


Sub-Sect. 2 . — Juihies and Sittimjs. 

Chief Justice of England and all the puisne 
jud es of the King s Bench Division are the judges of the court(it). 
ihe court as duly constituted, consists of not less than three 

number of judges. The court, if the 
-bold Uhief Justice so directs, may sit in two or more divisions^), 
ihe court sits in London, e.xcept when the Lord Chief Justice 
gives a special direction that it shall sit elsewhere (i). The Lord 
L net Justice, or in his absence the senior judge, presides (m). 
The determination of appeals is by the majority of the judges 

Sitting (n), j ^ j D 

iheie is only one judgment, pronounced by the president or such 

0 ei member of the court hearing the case as the president directs, 

except m the case of questions of la^v ^yhere, in the opinion of 

the court, it is convenient that separate judgments should be 
pronounced (o). ° 


Lord Chief Justice and the judges of the court, or 

judges, have power, subject to the approval of the 
liOid Chancellor, to make rules of court (p), with the advice and 


(/) Cnmiiial Appeal Act, 1907 (7 Edw. 7, c. 2.‘J), s. 20 (3). Tlieappealin such 
ca^es IS as if the conviction were a verdict in a civil action tried at assizes (ibid.). 

(//) s, 20 (2). ^ 

n* %f">p908] 2 K B. 4o4, C. C. A. 

* .f 1 ^* cadon (1661), Le. & Ca, 81, C. C. E. Thiscasftappearstobe the only 
lepoited instance of a yewiVe de novo being granted by the Court of Crow Cases 
sene . The jurisdiction of the Kind’s JJench llivision to fn:ant a. venire de 
on a nilo does not seem to be affected by the Act. 

■ 1 % .if Appeal Act, 1907 (7 Edw. 7, c. 2.3), s. 1 (1), 

judges of the King s Bench Division appointed by the Lord Chief Justice with 
the consent of the Lord Chancellor, for such period as he thiiik.s desirable in each 

Pe judges of the court, but by the Criminal Appeal (Amendment) 

Act, 1 this (8 Ldw. (, c. 4G), s. 1, all the judges of the King’s Bench Division 
were substituted. ® 


eiirht 


(0 Criminal Appeal Act, 1907 (7 Ldw. 7, c. 23), s. 1 (2) 

(m) IbuL, 8. 1 (a). ^ ' 

(n) Ibid.y s. 1 (4). 

(o) Ibid., s. 1 (o). 

(iO s, IS (1). Eules of court have been made under this power as fol- 

Appeal Eules, 1908, dated 17th March, 1908 (Statutory Eules 

; Additional Eules, dated 27th March, 1908 
(Statutory Eules and Orders, 1908, 277. L. 10). The rules deal with : Inter- 
pretation and foiTOs, rr. 1—3 ; notices of appeal, r. 4 ; shorthand writers and 
transcript of notes, r. d; certificate of judge under s. 3, r. 6; appeals where a 
tine only has been inflicted, r. 7 ; custody of exhibits used at a trial, r. 8 ; orders 
ot restitution, rr, 9—12; certificates of conviction, r. 13; notes and reports of 
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assistance of a committee (q). In case the rules affect the governor 
or other officer of a prison, or any officer having the custody of an 
appellant, they must also be approved by the Secretary of State. 
The rules may regulate generally the practice and procedure of the 
court and the officers of any court before M’hom an appellant has 
been convicted (a). Rules are to be laid before Parliament forth- 
^Yith, and if either House within the next thirty days on which the 
House has sat presents an address praying that the rule may be 
annulled, His Majesty in Council may annul the rule, without 
prejudice, however, to the validity of anything previously done 
thereunder (h). 

192 . In cases where the grounds of appeal involve a question of 
law only, the court may direct that a case be stated (c) in the 
same manner as was directed by the Crown Cases Act, 1848 00. 
If the judge at the trial consents to state a case for the opinion of 
the court, the procedure under the Crown Cases Act, 1848 (c)» ^dll 
be followed. The court has power to hear a case summarily if the 
registrar is of opinion that the notice of appeal on grounds of law 
alone does not show any substantial ground of appeal. In such a 
case, if the court considers that the appeal is frivolous or vexatious, 
and can be determined without adjourning it for a full hearing, the 
appeal may be dismissed summarily (/). 

Sub-Sect. 3. — Officers, 

193 . The master of the Crown Office is registrar of the Court of 
Criminal Appeal ( 7 ). 

The duties of the registrar are to take the necessary steps for 


judge, rr. 14—16; notice of appeal; time for appealing; abandonment of 
appeal, it. 17 — 24 ; proceedings before a single judge, r. 25 ; proceedings under 
Crown Cases Act, 1848, r. 26 ; duties of Director of Criminal Prosecutions, it. 27, 
28 ; bail, rr. 29, 31 ; inquiry as to means of appellant, r. 30 ; attendance of 
warders, r. 31 ; documents, r. 32 ; exhibits, r. 33 ; notifying result of appeals, 
rr. 34— 36; legal aid, rr. 37, 38; copies of documents for appellants, r, 39; 
witnesses, r. 40 ; special commissioners, r. 41 ; cause lists, r. 42 ; miscellaneous, 
rr. 43—51. 


{q)^ Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. IS (2). The committee 
consists of a chainnan of quarter sessions, appointed by a Secretary of State ; the 
Permanent Under-Secretarj' of State for the Home Department; the Dii’ector of 
Public Prosecutions ; the registrar of the Court of Criminal Appeal, and a clerk of 
assize and a clerk of the peace appointed by the Lord Chief Justice, a solicitor 
appointed by the President of the Law Society, and a barrister appointed by the 
GeneralCouncilof the Bar (Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 18 (2)). 

(a) Ihid.f B. 18 (1). 

(b) Ibid,,B. 18 (3). 

(c IhuL, 8. 20 (4). 

(d) 11 & 12 Yict. c. 78. See also Criminal Appeal Pules, 1908, r 26, nli 


supra, 

(e) lUd. 

If) Ibid., B. 16 {2), 

(//) By s. 2 of the Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), the senior 
master of the Supreme Court (King’s Bench Division) was to be the first registrar 
of the Court. On the occun'ence of a vacancy the registrar was to bo appointed 
by the Lord Chief Justice from among the masters of the Supreme Court (King s 
Bench Division), but by s. 2 of the Criminal Appeal (Amendment) Act, 1908 (8 
Edw. 7, c. 46), the master of the CYown Office was substituted. 


Sect. 8. 

The Couili 
of Ciiminal 
Appeal. 


Stating a 
case. 


The registrar. 
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Sect. 8. 

The Court 
of Criminal 
Appeal. 


The Kiug as 

jxirenii 

liati'icc. 


Transfer of 
jiirisdiction. 


Courts. 


?' “PPlicalioM of ,vluehhe recei™ 

a..d things folatil^g l„°‘the proTetogs”^^^^^ 

Such :ra rsrs’t'^r™ ™ 8“na« aLt 

JO tai|i al. necesp‘,iraL“Srtr“S^ 
solicitor and 

f application has been made for the^purpose (h) 

as tie S cT ^^Witional sfaff ^any) 


Part VII. Courts having Jurisdiction in 


Lunacy. 


Sect. 1. — In General. 


of th^n™?‘'f ^»'ero^affVa .7fe,y/s (/c), which is declaratory 
T-nd iwQ ^ 0 ^ 7 * declares that the care and custody of the estates 

anfhoT, l," / rfT “ '-0““ “ ‘to King. This 

I I ^ ^^^1 1 1 T 1 1 ^ 1 ^ sign manual (/) 

Chancellor in his capacity as Keeper of the Great 


wlip^fn Justices of Appeal in Chancery (m) had, 

Subseanei^lv of the Lord Chancellor (n). 

,P‘ . )• jurisdiction -was transferred on the con- 


ofi‘fnf;^,-.\.f *^1 o •' — ivao oiciiibitareu on me cua- 

H irrb pLfi Supreme Court (p) to such judge or judges of the 
f? ^ Justice as might be intrusted under the sign manual 


ivi'fn ^ T . — 0 *“'' uDucu uiiuei lue sii^u uiiuluai 

pqtnfpQ nf commitment of the custody of the persons and 

estates of lunatics and idiots. This jurisdiction of the judge so 


Act, 1907 (7 Pldw. 7, c. 23) s. 15. 

s '^An (Ameudment)’ Act, 190S (8 Edw. 7, c. 46), 

T/.' Of ^ asMstai t registrar has been appointed. ^ 

77, ‘’“‘® (Pi’erog- Eeg., cc. 11, 12 (17 Edw. 2 

Loxstitutioxal Law, Yol. YI T) 4751 

7 ) 14 The°Tirfsd‘'^' ‘ f Chancellors, Yol. L, 

nansierred tnSt~ 


stat. 2, cc. 9, iO 


ti*nncfQT«T>or1 C — uiiao U1 CUG L-OUl’C 01 Ullf 

tiansferred to the Supreme Court see J/urray v. Frank (1779), 2 Dick. 555; 
SWw/ y. tranderson (1815), 19 Yes. 280, 285^ see also eI- paX 1 


U Ves 781) ' ^ pant Land (1802), 

(to) Appointed under Com-t of Chancery Act, 1851 (14 & 15 Viet. c. 83). 

(p) Lunacy gict, 1890 (53 & 54 Yict. c. 5), s. 108. 
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intrusted is separate from his jurisdiction as a member of the 
High Court, as the Judicature Act, 1875 ( 7 ), expressly provides 
that this jurisdiction in lunacy shall not be transferred to or 
vested in the High Court (r). 

Sect. 2. — The Lord Chancellor. 

196. Besides the statutory jurisdiction of the Lord Chancellor 
(or other person to whom such a warrant might be directed), the 
Lord Chancellor appears to exercise an extensive jurisdiction by 
virtue of his general power as Keeper of the King’s Conscience (sj. 
This authority arises on the grant of the custody of the person and 
estate of a lunatic, but the jurisdiction of the Lord Chancellor is 
not usually exercised at the present time, and recourse is had 
instead to that of the judge in lunacy. Petitions, however, are 
addressed to the Lord Chancellor. There is an appeal from orders 
in lunacy made by the Lord Chancellor to the Court of Appeal {t) 
and thence to the House of Lords (a). 

197. The Lord Chancellor issues a general commission of 
inquiry to the masters in lunacy (h), and has pow’er to issue a 
commission specially to any person or persons alone or in addition 
to the masters in lunacy (c). The Lord Chancellor may make 
rules for carrying the Lunacy Acts into effect and as to percentages 
and fees (d). 

Sect. 3. — The Jiuh/e in Lunacij. 

198. The jurisdiction of the judge in lunacy may be exercised 
either by the Lord Chancellor or by any one or more of such 
judges of the Supreme Court as may be intrusted under the sign 
manual with the care and commitment of the custody of the 
persons and estates of lunatics (c). The Lords Justices of the 
Court of Appeal (/) are the judges who are actually so intrusted. 

The judge in lunacy has power by order to direct an inquisition 
whether a person is of unsound mind and incapable of managing 


3S & 39 Viet. c. 77, p. 7. 

(?•) For the procedure ill the courts having jurisdiction in lunacy, see title 
Lunatics and Peesons of Unsound Mind. 

(«) Ex jitirtc Griin8tone(l'tl'2), Amb. 706 ; see also note as to this case to Oxen- 
(/eav. Compton {Lord) (1793). 4 Bro. C. C. 231, 235; lie Fitzgerald (1305). 2 
Seh. & Lef. 432, at p. 439. As to the Lord Chancellor, generally, see title 
Constitutional Law, Vol. Yll., pp. 55 et seg. 

(0 Judicature Act, 1873 (30 & 37 Viet. c. 60), s. 18 (5). 

. (^0 Appellate Jurisdiction Act, 1876 (39 & 40 Viet. c. 59), s. 3. See, generally, 
title Lunatics and Persons of Unsound Mind. 


5) Lunacy Act, 1890 (53 & 54 Viet c. 5), s. 112. 

c) Ibid., s. 113. As to conditions under which a special commission will be 
issued, see He Braithwaite (1823), Pope on Lunacy, p. 49. 

(d) Lunacy Act, 1890 (53 & 54 Viet. c. 5). ss. 148, 338; Lunacy Act, 1891 
(54 A 55 A ict. c. 65), s. 27. Tho following rules have been made under these 
powers: — Tho llules in Lunacy, 1892, and tho Pules in Lunacy, 1893, and 
(Ictober 9, 1900, pnuted in Statutoiy Eules and Orders Eevised, Vol. VIII., 
Lunatic, England, pp. 1, 29. 


(e) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 108. 
(/) He Gist, [1904] 1 Ch. 398, C. A. 
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Sect. 8. 

The Judge 
in Lunacy, 


Appeal. 


Masters in 
lunacy. 


Inquiries. 


Offices. 


Courts. 





affairs (//), and to direct whether the inquisition 
a iuiT to bo direct an inquisition before 

in rJsition and tor'thf’" * ”* “ '“““t 

luna"": tL r£:T:l^ ma/ in the S 

A200, be exercised by a county court judge (1). ^ ^ 


199. There is an appeal from orders of the judge in lunacv to 
the Court of Appeal (m) and thence to the House of Lords (n). ^ 


Sect. 4. — The Masters in Lunacy. 


of no?ip^^.^hn masters in lunacy, who must be barristers 

as arfsinp been ordered to be tried 

withnnf n ^ Court it IS tried before the master with or 

to siiTtimnn the case may be (p). The masters have power 

Tb^^nU administer oaths, and take affidavits (?). 

the masters^(r) ^ I'sgistrar in lunacy have been transferred to 


mWoi' ^as been found a lunatic by inquisition the 

“Sft > <^othe property etc. of the lunatic, and 

TimvpJor,f fv. 1 inquiries and generally exercise the 

T30^^ ©1 S 01 tllfi inrlcTAiri Ini^nnTr n 1 *1 K 4 i. 1-. i 1 j *1 • / \ 


^ 1 iiuiuiries aiiQ generally exercise tlie 

^ Tha f lunacy, subject, however, to appeal to him (5). 

loi'nflt ^ ex-officio visitors of lunatics so found 

lOlllulV Wltln In A Q T1 /_\ 


jointly with the Chancery visitors {a). 

ly^^acy have offices at the Eoyal Courts of 
cloQQ i V ^ ^l^ef clerk and a staff of first, second, and third 

ta .Sgtepitment attached to the 


(n) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 90. 

{li) Ihtd,, 8S. 91, 92. ^ 

(i) Ihi(L, s. 94. 

(/.-) Ihkl, s. 108 ( 2 ). 

(0 s. 132. See title County Courts, Yol. p. 669 

»0 Judicature Act 1873 (36 & 37 Viet. c. 66), s. 18 ( 5 ). ^ 

(??) Appellate Junsdiction Act, 1876 (39 & 40 Yict c s 3 

o) Lunacy Act, 1890 (53 & 54 Viet. c. 5 ), s ill 

p) IbifL. s. 94. ^ 

( 7 ) Ibid.y s. 114. 

(?•) Lunacy Orders, 1883, rr 7, 8 ; TlSSSl W "NT Pf TT n Qn 

M wT/ A^t in’ Lunacy, 1892. 

((/) Lunacy Act, 1890 (o3 & o4 Yict. c. 5 ), s. 166. 

Jnsound^Mini}’ g^^erally, title Lunatics and Persons of 
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Part VIII. — Courts-martial. 

Sect. 1. — Naval Courts -martial. 

Sub-Sect. l.—Co7>3iitution. 

203. Naval courts-marfcial are composed of not less than five 
nor more than nine officers, being fiag officers, captains, com- 
manders, or lieutenants of His Majesty’s navy on full pay, not 
under twenty-one years of age. For the trial of a flag officer the 
president of the court must be a flag officer, and the other memlters 
not under the rank of captain ; for the trial of a captain the presi- 
dent must not bo under the rank of captain, and the other members 
not under the rank of commander ; in other cases the ju’esident 
must not he under the rank of captain, and at least two other 
members must not be under the rank of commander. A court- 
martial cannot be held unless at least two of His Majesty’s ships 
not being tenders, and commanded liy captains, commanders, or 

lieutenants of His Majesty’s navy on full pay, are together at the 
time (c). 

204. Courts-martial are held either by order of the Lords 
of the Admiralty or by the order of officers authorised by commission 
from the Admiralty to order courts-martial to be held. Any officer 
holding such commission and being in command of a 'fleet or 
squadron may, in case he should detach part of the fleet or squadron 
under his comiiiand, authorise by a commission under his hand the 
commanding officer of the detachment to order courts-martial (d). 

Naval courts-martial must be held on board of one of His Majesty’s 
ships or vessels of war (e). 


Sub-Sect. 2. — Jmhje- Advocate of the Fled, 

205. There were two ancient officers attached to the ancient 
court of the Lord High Admiral entitled the counsel to the 
Admiralty and the Judge- Advocate of the Fleet. These two 
offices are now united. The duties of this officer are to advise the 
Admiralty upon all legal matters arising out of the administration 
of nulitaiy law, to act at a court-martial if appointed to do so by 
the Admiralty, and to review the proceedings of naval courts- 
maitial in case the Admiralty refer them to him. 

206. A deputy judge-advocate is appointed to act at every 
naTOl court-martial either by the Admiralty, the commander-in-chief 
of the fleet or squadron, or the president of the court-martial ( / ). 
His duties are to give notice of the trial to the prosecutor, to 
transmit to the prisoner a copy of the charges and of the letter to the 
commandor-in-ehief on which the charges are founded, to summon 



(c) Naval Ilisdpline Act, 1S66 (29 & 30 Viet. c. 
Naval llisciphne Act, ISS-l (47 & 48 Viet. c. 39) p ‘> 

(d) ^aval Discipliue Act, 186G (29 & 30 Viet. c. 109), s 

(^') IhuL, s. o9. ' 

(/) Ibid., 8. 61. 

H.L. — IX. 


109), s. 58 
. 5S(9), (12). 


(l)-(7); 
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Courts. 


i 
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Naval 

Courts- 

martial. 
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the yitnes^s (g), to administer the oath to the members of the 
couit (/i). He IS sworn to secrecy as to the vote of any particular 
member of the court (i) ; he administers the oath to witnesses (a 
He does not act as prosecutor, but if there is no prosecutor, he 
must ask such questions as will bring the whole case before the 
court in the fullest manner (1). If there is no shorthand writer, he 
takes down the questions to and answers of witnesses, and also 
minutes of the proceedings. He is to inform the court as to any 
informality in its constitution. He has to take care that the prisoner 
does not suffer any disadvantage from his position as prisoner, or 
lom his Ignorance of procedure, or from any other cause, and for 
^at purpose may call witnesses, and put questions to witnesses (m). 
iie uas to advise the court on points of law (especially as to the 
admissibility of evidence) and procedure (n). He must transmit as 
soon as possible either the original proceedings or an authenticated 
copy thereof to the commander-in-chief (o). 


Sub-Sect. 3. — Jurisdiction, 

207 . Naval courts-martial have jurisdiction to try offences 
against the Naval Discipline Act, 1866 (p), wherever committed. 
Ihese offences are such as relate to misconduct in the presence of 
the enemy {q)^ communications with the enemy (;•), neglect of 
duty (s), mutiny (^), insubordination (a), desertion and absence 
without leave (/j), and miscellaneous offences (c). They may 
also try offences punishable by the ordinary law if committed 
by any person subject to the Naval Discipline Act, 1866, in 

creek, or on any lake or river, whether 
in or out of the United Kingdom, or anywhere within the 
jiuisdiction of the Admiralty, or at any "place on shore out of 

(<j) Naval Discipline Act, 1866 (29 & 30 Viet. c. 109), s. 66. 

(/i) lOKty s. 63. 

(0 IbuL, s. 64. 

for the Navy, chap, xvii., art. 671. 

(/) Ibid., art. 667. 

(m) Ibid., art. 673. 

(») IhuL, art. 674. As to evidence, see titles CllmI^’■AL Law axd 
PKOCE mruE, p, Sll^post; Evidence. 

(o) Naval Discipline Act, 1866 (29 & 30 Viet. c. 109), s. 69. 

(p) 29 & 30 \ict. c. 109. 

((/) Ibid., ss. 2—0. . . 

(r) Ibid., ss. 6 — 8. 

(.s) Ibid., s. 9. 

(^) Ibid., ss. 10 — 16. 

(rt) Ibid., ss. 17, 18. 

(/>) Ibid,, ss. 19 — 26. 

(c) ie., profane swearing, drunkenness, and immorality (s. 27); cruelty or 
oppiession b)* officers (s. 28) ; suffering ships to be improperly lost (s. 29) ; not 



ilLusirg persons on board of prize (s. 40) ; collusively capturing or restoring 
prize (s. 41); breaking bulk on board prize with intent to embezzle (s, 42); 
acts, disorders, or neglects to prejudice of good order and discipline (s. 43). 
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the United Kingdom, or in any of His Majesty’s dockyards, 
victualling yards, steam factory yards, or on any gun wharf, 
or in any arsenal, barrack, or hospital belonging to His Majesty, 
whether in or out of the United Kingdom (d). No person, except 
offenders who have avoided justice or lied from apprehension, can 
be tried and punished under the Act for any offence after three 
years from its commission, or after one year from his return to the 
United Kingdom where he has been absent therefrom during such 
period of three years (e). 

208 . The persons subject to the jurisdiction of naval courts- 
martial are — (l)all persons in or belonging to His Majesty’s navy and 
borne on the books of any ship in commission ( /') ; (2) His Majesty’s 
land forces when embarked on any of His Majesty’s ships (fj) to 
such extent and under such regulations as are prescribed by Order 
in Council (/() ; (3) all passengers on His Majesty’s ships (?) under 
regulations prescribed by the Admiralty (/l) ; (4) all persons borne 
on the books of hired vessels in time of war (I ) ; (5) crews of ships 
wrecked, lost, or captured until a court-martial is held to inquire 
into the cause of the wreck, loss, or capture (///); (6) naval coast 
volunteers during exercise and on actual service (?^); (7) naval 
volunteers during exercise and actual service (o); (8) volunteers 
belonging to the Eoyal Naval Volunteer Pveserve during exercise 
and actual service (p); (9) officers of reserve to the Eoyal Navy 
during exercise and on actual service ((/). 

209 . Naval courts-martial have jurisdiction to inflict the punish- 
ment of death in cases of murder (r), of acting as a spy for the 
enemy, of treachery, cowardice, mutiny, or desertion to the enemy (.s*), 
and of burning any magazine etc. not belonging to an enemy, pii'ate, 
or rebeUO- They have also power, unless expressly prohibited, 
in the case of ofi'ences not punishable with death or penal servitude 
to inflict punishment according to the laws and customs in such 
cases used at sea (a), 

210 . This jurisdiction does not supersede or affect the authority or 


{(i) Naval Discipline Act, 18GG (29 & 30 \ict c. 109), s. 46. 

(e) IhifL, 8. 54. 

?/) Ibid., s. 87. 

(_(/) Ibid., 8. 88. 

(/i) Order in Council of Gth February, 1882, as amended by Order in Council 
of aoth June, 1890 (Statutory Rules and Orders Revised, Vol. IX., Navy, ]>. 1) ; 
Ordiii- in Council as to Royal Marines, 6th February, 1882 {ibid., p. 8). 

(0 Naval Discipline Act, 1866 (29 & 30 Yict. c. 109), s. 89. 

(/:) King’s Regulations for the Navy, chap, xix., art. 726. 

(/) Kbival Discipline Act, 1866 (29 & 30 Yict, c. 109), s. 90. 

{vi) Ibid., 8. 91. 

{n) Naval Yolunteors Act, 1853 (16 & 17 Yict. c. 73), s. 17 ; Naval Reserve 
Act, 1900 (63 & 64 Yict. c. 52). 

Oj) Royal Naval Reserve (Yolunteer) Act, 1859 (22 & 23 Yict. c. 40), s. 15. 

0>) Ibid.; Naval Forces Act, 1903 (3 Kdw. 7, c. 6), s. 1. 

(7) Officers of Royal Navy Reserve Act, 1863 (26 A 27 Yict. c. 69), s. 2. 

(r) Naval Discipline Act, 1866 (29 & 30 Yict. c. 109), s. 45. 

(s) Ibid., ss. 2 — 13, 16, 19. 

(() I bid., 8. 34. 

(a) Ibid., s. 44. 
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Sect. 1. 

Naval 
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Procedure. 


Regimental 

court-martial. 


District 

court-martial. 
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court-martial. 


Convening 
the court. 


po^Yer of any court or tribunal of ordinary civil or criminal jurisdic- 
tion in His Majesty s dominions in respect of any offence punishable 

y the common or statute law, and does not prevent any person being 

proceeded against and punished in respect of any such offence in the 
ordinaiy courts (6). 

Sub-Sect, 4. — Procedure. 

XT naval courts-martial is regulated by the 

+u*^^xT Act, 1866 (c), and by the King’s Regulations for 

the Navy {d), and is dealt wuth elsetYhere(^). 

Sect. 2. — Military Courts-martial. 

Sub-Sect. 1. ^Constitution. 

212. Military courts-martial are either — (1) regimental, (2) dis- 
trict, or (S) general. A regimental court-martial must consist of 
at least three members, each of whom has held a commission for a 
j^eai. The president should not be under the rank of captain, 
except where no such officer is available (/). A district court- 
mai tial must consist of at least three members, each of whom has 
held a commission for two j^ears (g). A district court-martial must 
consist as far as practicable of officers of different corps, and can 
only be composed exclusively of officers of the same regiment of 
cavaliy or the same battalion of infantry, if other officers are not 
available (h). A general court-martial must consist in the United 
Kingdom, India, Malta, and Gibraltar of not less than nine and 
elsewhere of not less than five officers, each of whom has held a 
commission for three whole years, and of whom not less than five 
must be of a rank not below that of captain (i). 

213. ^ Regimental courts-martial can be convened by any officer 

authorised to convene general or district courts-martial, any 

commanding officer not below the rank of captain, any officer not 

belov the rank of captain when in command of two or more corps 

or poitions of corps, and on board a ship a commanding officer of 
any rank (/t). 

District courts-martial can be convened by officers authorised to 
convene general courts-martial and officers deriving from them 
authority to convene district courts-martial (/). ^ 

General courts-martial can be convened by His Majesty or 

officer deriving authority to do so immediately or mediately from 
His Majesty (?«). A 

(ft) Naval Discipline Act, 1S6G (29 & 30 Viet. c. 109), s. 101. 

(c) S3. 58 69, as amended by the Naval Discipline Act, 1884 (47 & 

48 \ ict c. 39). 

(ri) King s Regulations for the Navy, chap, xvii., arts. 659 — 697. 

fe) bee title Royal Forces. 

( /) Army Act, 1881 (4T & 45 Yict. c. 58), s. 47. 

lo) Ibid., 8. 48 (4). 

(h) Rules of Procedure, 1907, r. 20 a., published by the War Office in the 

Manual of Military Law.” 

0) Army Act, 1881 (44 & 45 Viet. c. 58), ss. 48 (3), 50 (1). 

(/*•) Ibid., es. 47 (1), 50 (1). 

(0 Ihid., 63 . 48 (2), 50 (1), 123 (1) (b). 

{m) Ibid., s. 48 (1). His Majesty may authorise an officer to convene a geneial 
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214. The president of a district or general court-martial is 
appointed by the authority convening the court. He must not be 
under the rank of field officer, unless the convening officer is under 
that rank or a field officer is not available, in -which case he may 
be of the rank of captain, except when in the case of a district 
court-martial a captain is not available (a), 

215. Where a complaint is made to any officer in command of 
a detachment or portion of troops beyond the seas, or to the 
commanding officer of any corps or portion of a corps on active 
service, or to any officer in immediate command of a body of forces 
on active service, that any offence has been committed by a person 
subject to military law against the property or person of any 
inhabitant of or resident in such country, then, if, in the opinion 
of such officer, it is not practicable to try the offence by an ordinary 
general court-martial, he may, although not authorised to convene 
a general court-martial, convene a field general court-martial for 
the trial of the person charged with the offence. 

A field general court-martial must consist of not less than three 
officers, except where three officers are not available, in which 
case it may consist of two officers (/>). The convening officer may 
preside, but if practicable he should appoint another officer to 
preside, who is, if practicable, not under the rank of captain (c), 

SiJB-Si:CT. 2. — Jiuhje- Advocates. 

216. A judicial officer called the Judge Advocate-General is 
appointed by letters patent. He is a permanent official under the 
orders of, and acting as legal adviser to, the Secretary of State for 
War(rf). He never officiates at courts-martial, the jn'incipal part 
of his duties being to review the proceedings of courts-martial to 
secure the due administration of military justice. 

The Judge Advocate-General has by his patent powers both in 
the United Kingdom and abroad, except in India, to appoint 
deputies to act as officiating judge-advocates at all courts-martial 
where it is considered advisable. 

217 . V here the convening officer of a court-martial has authority 
to appoint a judge-advocate he shall in the case of a general, and 
may in the case of a district, court-martial appoint a judge- 
advocate to act at the court-martial (r). The duties of a judge- 


courfc-inaiUtil in a particular case, or give to any qualified officer a general 
authority to convene general courts-martial, or ein]) 0 \ver any qualified officer to 
delegate such a general authority to any officer under his command not under 
the lunk of held officer (except in cases where there is no field officer in 
command) HO far as regards iiersons subject to military law under, or within 
the territorial limits of, his command iihid., s. 122 (1)) 

(a) Army Act, 1881 (44 & 4.) Viet. c. 58), s. 48 (9). 

{li) In this case the jurisdiction as to punishment is limited. See p. 104, post, 
r- (c) Army Act, 1881 (44 & 45 Viet. c. 58), s. 49. 

' (*^) Judge Advocate-General was formerly a privy councillor and one of 

tlw ministry, and^advised the Sovereign on the legality of the proceedings of 
cotirts-imirtial. Since 1892 he has ceased to be a iirivv councillor, nor does he 
advi^ the Crown directly (Manual of Military Law, 1907, p. ICO). 

(e) Rules of Procedure, 1907, r. 101. In the United Kingdom convening 
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Courts. 


Sect. 2. 

Military 

Courts- 

martial. 


advoccate are similar to those of a judge-advocate at a naval 
court-martial (/). 

In the case of general courts-martial, after sentence is awarded, 
It IS the duty of the judge-advocate to sign the proceedings and 
foi\\aid the same in the United Kingdom for confirmation to the 
Judge Advocate-General’s office, and outside the United Kingdom to 
the general or other officer having power to confirm the findings 
and sentences of such courts-martial. In the case of district 
courts-martial the judge-advocate forwards the proceedings to the 
confiimmg officer to lay before the Judge Advocate-General for his 
appioval before causing the sentence to be promulgated. 


Sub-Sect. 3. — Jurisdiction, 


Offences 
triable by 
military 
court-martial. 


218 . Military courts-martial have jurisdiction to try offences in 
lespect of military service {g), and also offences against the ordinary 
ciiminal law (//), committed by 2)ersons subject to military law (t), 
wherever they may be committed. But the jurisdiction to try 
cases of treason, murder, manslaughter, treason felony, and rape is 
restricted to Gibraltar and places out of His Majesty’s dominions, 
except in the case of j^ersons on active service out of the United 
Kingdom, or where the offence was committed at a place out of the 
United Kingdom more than one hundred miles, measured in a 


COl 


^fficers^liave not this po-vver. Application must be made to the Judge Advocate- 
(./■) ‘See p. 97, ante. 

Cv) J^he offences are:— Shamefully eurrendering ports, casting away arms, 
iiesponding with or assisting the enein}'', having been made prisoner of war, 

with or aiding tijjjp enemy, and cowardice (Army Act, 1881 
(■id & do A ict. c, oS), 8. 4) ; on active sei'vice leaving the ranks without orders, 
destioying projierty without orders, being taken prisoner through neglect of duty 
etc., or failing to rejoin when able, without due authority holding correspondence 
with or sending flag of truce to the enemy, spreading reports calculated to create 
unnecessary alarm [thtd., s. o); plundering, leaving post without orders, striking 
sentinels, imjieding or refusing to assist provost marshal and his assistants, 
committing offences against person or property of inhabitants, creating false 

making known pass-words, detaining or appropriating 
su]>plies contrary to orders, sentinels sleeping on their posts, or being drunk 
on them, or leaving them before being relieved [ihid.^ e. G) ; mutiny or sedition, 
01 inciting thereto, or not informing of actual or intended lYuiHnv kii("”n to 
offender [tbid.^ s. (); assaulting superior officer or 
language 8); disobedience to lawful commands {ibid., s. 9); resisting 

arrest nnd soldier breaking out of barrallfci etc. {ihid.^ s. 10) ; neglect to ol»y 
orders s. 11) ; desertion, fraudulent enlistment, and absence with^t 

lea\e ybid. ss, 12- lo); officers behaving in a scandalous manner {ibid., s. lo); 
fraud by persons in charge of money or goods {ibid., s. 17) ; disgraceful conduct 
of soldiers {ibuL, s. 18); drunkenness (ibid., s. 19): offences in relation to 
persons in custody (ibnL, ss. 20 — 22) ; offences in relation to property and neces- 
saries {ihuL, ss. 2d, 24) ; offences in relation to false documents and statements 
{ibuL, ss. 25 ^i): offences in relation to courts-martial (//nV/., ss. 28, 29); 

offences in relation to billeting and impressment of carriages {Ibid., ss. 30, 31); 
offences in relation to enlistment (ibid., ss. 32—34); traitorous words {d 
s. 35) ; injurious disclosures {Ibid., s. 3G) ; ill-using soldiers {ibid., s. 3 
duelling and attempted suicide {ibid., s. 38) ; refusal to deliver prisoner to ' 
power (ibid,, s, 39) ; conduct to the prejudice of discipline {ibid., s. 40). 

^iiy Act, 1881 (44 & 45 Yict. c. 58Ufc 41. 

T^^bb. 175—184. 
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straight line, from any city or town where the offender can be tried 
by a competent civil court {k). 

219 . A person subject to military law may be tried by any 
competent civil court in His Majesty’s dominions for any offence for 
which he would be liable if he were not subject to military law (/). 
If he has been previously tried for the same offence by a court- 
martial, the civil court must, in awarding punishment, have regard 
to the military punishment he may already have undergone (/»). 
Where a person subject to military law has been acquitted or con- 
victed of an offence by a competent civil court, he is not liable to be 
tried for that offence by court-martial (n). And he is not so liable 
if he has been previously acquitted or convicted of the same 
offence by a court-martial (o). 

220 . A regimental court-martial has not jurisdiction to try an 
officer (a) or a w'arrant officer not holding an honorary commis- 
sion (?/), nor to award the punishment of death, penal servitude, or 
imprisonment, or of detention in excess of forty-two days, or of 
discharge with ignominy (e). 

A district court-martial has jurisdiction to try all persons subject 
to military law, except such as are subject to military law as 
officers (</), for any offence under the Army 
not jurisdiction to award the punishment 
servitude(c). 

A general court-martial has jurisdiction to try all persons 
subject to military law, whether as officers or not, for any offence 
under the Army Act, 1881, and to award the punishment of death 
for treason and murder (/) and for treachery, cowardice, wilful 
defiance of authority, assaulting superior officers in the execution of 
their duty, mutiny ( 7 ) or complicity therein, or not informing of 
any actual or intended mutiny of which the offender knows, or on 
active service plundering or committing offences against the pro- 
perty or person of the inhabitants, striking a sentinel, giving false 
alarms, sentinels sleeping or being drunk on their posts or leaving 
them before being regularly relieved, and desertion ( 7 ), and to 
award the punishment of ]>enal servitude when applicable. Sentence 
of death is not to be passed without the concurrence of two-thirds of 
the members of the court-martial (//). 


Act, 1881, 
of death or 


but has 
penal 
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(k) Army Act, ISSl (14 & 45 Yict. c. 58), s. 41. 

(0 Ibid,, s. 41 (h). 

(w) JIml.y a. 102 (1), 

(//) Ibid., a, 102 (ti). 

(0) Ibid., a, 157. 

(a) That is, persons subject to military law as oilicers (s. 175), warrant ofiicers 
ami others holding honorary commissions. 

(h) Army Act, 1881 (44 & 45 Viet. c. 58), s. 182 (1). 

(c) y/jh/., 8. 47 (5). 

^0/) Ibid,, B. 175. 

^Mr) Ibid., 8. 48 (0). 

^./■) Ibid., 8 . 41 (1), (2). 

(7) Ibid., ss. 4, 0 — 9, 12, 

(/i) Ibid., a. 48 (8). 
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A field general court-martial has jurisdiction to try any person 
subject to military law who is under the command of the convening 
0 cei, and may award any sentence which a general court-martial 
IS competent to award for the offence. It can only award sentence 
of death with the concurrence of all its members. If the court 
consists of less than three members, the sentence must not exceed 
held punishment (i) or imprisonment (k). 




Confirmation 

of findings 

and sentences. 


221 . The findings and sentences of courts-martial require to be 
confirmed as follows : in the case of regimental courts-martial by 
the convening officer, or the officer having authority to convene such 
coiuts at the date of the submission of the finding and sentence; 
in the case of district courts-martial by an officer authorised to 
convene general courts-martial, or some officer deriving authority to 
confiim the findings and sentences of district courts-martial (i) 
from an officer authorised to convene general courts-martial ; in the 
case of general courts-martial by His Majesty or some officer 
deiiving authority to confirm the findings and sentences of general 
couits-martial immediately or mediately (???) from His Majesty (??). 
Ihe confirming authority may send the finding and sentence back 
for revision once, but not more than once. The sentence cannot 
be increased on revision (o). A finding of acquittal does notrequire 
confirmation Sentence of death or of penal servitude for civil 

offen ces alsorequires confirmation, in India by the Governor-General 

and in colonies by the governor (q). 


Procedure, 


Martial law. 


Sub-Sect. 4. — Procedure, 

% 

procedure of military courts-martial is regulated by 

the Army Act, 1881 (?•), and by the rules of procedure, 1907 (s), and 
IS dealt with elsewhere {t). 

Sect. 3. Courts-martial under Martial Latv. 

223 . When His Majesty’s forces are in armed occupation of 
hostile territory, it is competent to His Majesty’s commanders to 
aeclaie that martial law shall prevail in such territory, and to lay 
ao\Mi lules which they deem essential for the preservation of His 


(0 Ai-my Act 1881 (44 & 45 Viet. c. 5S), s. 44 (5) ; Eules for Field Punish- 
ment, Manual of Military Law, 1907, p 698 
{Ic) Ibid., 6. 49. 

authorised to convene general courts-martial may give this 
authority to any officer to whom he delegates power to convene general courts- 
martial s. 123 (1) (c)). See p. 100, note (m), ante, 

(m) His Majesty may empower any qualified officer to confirm the findings 
and sentences of general courts-martial or to delegate this power to any officer 
to whom he could delegate a power to convene general courts-martial {ihid.t 
s. 122 (1) (d), (e) ). See p. 100, note (m), ante. 

(n) Army Act, 1881 (44 & 45 Viet. c. 58), s. 54 (1). 

(o) Ibid., a. 54 (2). 

p) Ibid., s. 54 (3), 

\q) Ibid., s. 54 (7), (8), (9). 9 

r) 44 & 45 Viet. c. 58. 

s) Manual of Military Law, 1907, pp. 448—508. 

(t) See title Eoyal Forces. 
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Majesty’s forces and military stores. In such a case, the jurisdic- 
tion of courts-martial extends over all persons resorting to this 
territory (not being in the military or naval service of an indepen- 
dent Sovereign (a) ). This extends to the case of one of His i\Iajesty's 
ships being at a place inhabited by savages, where no law prevails, 
and where no redress for outrage can be obtained from any Govern- 
ment, or in any tribunal (x). In the case of an insurrection, 
similar powers may arise during the continuance of the necessity (y). 


Sect. S. 
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Martial 

Law. 


Part IX. — Miscellaneous Maritime Courts. 


224 . In addition to the Admiralty jurisdiction exercised l)y tlie 
Judicial Committee of the Privy Council (a), the Supreme Court of 
Judicature (/>) and other courts already referred to in this article, 
there are various courts exercising maritime jurisdiction which 
have been or will be described in other articles, such as the CiiKjue 
Ports Court of Admiralty (c), the County Courts (>/), the Liverpool 
Court of Passage (c), the Cinque Ports Salvage Commissioners (/), 
various Colonial Courts of Admiralty (f/), Prize Courts (A), and it is 
not thought necessary to make further reference to these. 


Maritime 

courts. 


Sect. 1 , — Local Courts of Admiralfi/, 


225 . Many of the seaport boroughs had in their charters a grant 
of a court of Admiralty (/), but in 1835 all local courts, e.xcept lliat 
of the Cincpie Ports, were deprived of any Admiralty jurisdiction 
they might have(/i'). Certain titular and honorific rights, however, 
still appear to survive. PMr instance, the mayor of Southampton has 
a silver oar as iiisigne of a titular admiralty, and is entitled to 
receive the first visit from foreign men-of-war visiting the port, and 
.the mayors of some other ports have a similar privilege. 


Borough 
courts of 
Admiralty. 


(и) Opinions of tho Law OfTicors (Stejihcns, Gifford, and Smith, Manual of 
Naval Law, 1901, p. 

(r) Opinion of the Law Officers (Parliainentary Debates, lird ser., Yol. 

CCXXXVIL, p. 53:1). , 

(tj) It. V. Kifre (1868), Fiiilason's Report. This report of the charge of 
BnACKliURX, J., is printed from the shorthand writer’s notes as corrected by the 
judge. As to martial law, see title Coxstitutioxal Law, Yol. \L, p. 403. 

(a) See p. ante. 

{b) See p. 0*2, ante. 

(c) See title Admiralty, Yol. I., p. 139. 

{(1) Ibul.^ p. 127. 

(e) Ibul.^ p. 140. 

(/) 1>. 139. 

(y) p. 140. 

(к) See title PuiZE Law axd Juhisdictiox. 

(/) Somo^ maritime towns hud from a very early period courts of the seaport, 
which administered the law maritime. Disputes as to jurisdiction arose between 
the admiral’s court and these courts, which led to two statutes ((13SS) 13 Ric. 2, 
st. 1, c. 5 ; (1390) 1 5 Ric. 2, st. 2, c. 3) defining and restricting tlie jurisdiction of 
the admiral (Carter, History of English Legal Institutions, 1st ed., p. 168). 

(/.') Muuiciiial Corporations Act, 1835 (5 & G Will. 4, c. 76), s. 108. 
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• i 

Sect. 2. Courts of the Vice-Admirals of the Coast 

226. The sea coast of England and Wales is divided into nine- 
teen districts, for each of '^vhich a vice-admiral of the coast can 
be appointed©. Vice-admirals of the coast represent the Lord 
xligh Admiral (or the Lords Commissioners for executing that 
olhce) m his capacity so far as it is not concerned -with the navy. 
Ihey are appointed by letters patent under the Great Seal, and the 
appointment is durante bene placito (?«). The jurisdiction extends up 
to high-water mark and to the first bridges towards the sea on 
livers, and is exercisable by a judge (a). The patent of the vice- 
admiial empowers him to aj^point his owm officers, excepting, 
however, the judge, registrar, and marshal of his vice-admiralty 
couit. These excejited officers are appointed by letters patent, but 
there are none in existence at the 2 )i’esent time, and, consequently, 
although the jurisdiction of these courts of vice-admiralty over causes 
of action arising in the jurisdiction has never been abolished by 
statute, there is now no means of executing it. The jurisdiction 

as to wreck w’as, how'ever, taken away by the Merchant Shipping 
Act, 1894 (/>). ^ 

Sect, 3. — Slave Trade, 

227. British vessels seized for breaches of the law's against the 
slave trade, and foreign vessels, if under a treaty or convention (c) 




Nortlnimljerland, Durham, and York; (2) Lincoln; (3) Norfolk; 
(4) Siiuolk ; (5) Essex; (6) Kent; (7) Sussex; (8) Hampshire; (9) Dorset; 
(101 Devon; (ID South Cornwall; (12) North Cornwall; ( 1 3) Somerset ; 
(14) Gloucester ; (15) South Wales ; (16) North Wales ; (17 Chester; (18) Lan- 
caster ; (19) AVestmoreland and Cumberland. 

(m) The form of patent is printed in Baker, Yice-Admiral of the Coast, pp* 50 
et se^i.y where the jurisdiction exercised by the court is stated. 

(o) By an order of a committee of the Lords and Commons, 1635, the judge 
was to bo a discreet mid learned man in the civil laws dwelling or resorting within 
the circuit of his office, or for want of a civilian ono learned in the common laws 
ot the realm dwelling within the same circuit. In 1663 the Duke of York 
(afterwards James II.), the then Lord High Admiral, issued instructions to the 
]udge of the ( ourt of Admiralty and to the vice-admirals, by which the powers 
and duties of those officers were regulated. Under these the whole of the 
judicial powers was directed to bo exercised by the judge, but the levwng and 
leceiving the perquisites of the office or droits of Admiralty remained with the 
vice-admirals. These instructions did not apparentlj' interfere with the juris- 

Bnued 



р. 69. 

{h) 57 58 Yict. c. 60, s. 529, re-enacting the Merchant Shipping Act, 1854 

(17 & 18 Yict. c. 104h 8. 440. 

(r) The following have been declared by Order in Council to be existing Slave 
Trade Treaties within the meaning of the Slave Trade Act, 1873 (36 & 3T Yict. 

с. 88) Brussels General Act of 2iid July, 1890 ; Abyssinia of 3rd June, 1SS4 ; 
Egypt of 4th August, 1877; Germany" of 29th March, 1879; Italy of 21st 
December, 1885, and 1-ith September, 1889; Johanna of 10th October, 1S82; 
Mohilla of 24th October, 1882 ; Persia of 2nd March, 1882; Spain of 2nd July, 
1890; Turkey of 25th January, 1880, and 3rd March, 1883. All these treaties 
together with the Orders in Council are printed in Statutory Eules and Orders, 
Eevised, Yol. XI., Slave Trade. 
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they are liable to be condemned by British tribunals, are amen- 
able to the jurisdiction of the High Court of Admiralty {d), the 
Colonial Courts of Admiralty (e), and the Vice-Admiralty Courts, 
the jurisdiction of which is by their commissions limited in matters 

relating to the slave trade (y ). _ . . 

In certain cases slave trade treaties and conventions contain 

provisions for the appointment of mixed courts or commissions , in 

such case His Majesty has power to appoint such commissioneis, 

judges, arbitrators, secretaiy, registrar and other officers, as are 

mentioned in such provisions (</). 

Sect, i.— Courts of Survey. 

228. A court of survey for a port or district consists of a judge 
wuth two assessors. The judge is either a wu*eck commissioner, a 
stipendiary or metropolitan police magistrate, a judge of county 
courts, or other tit person approved by the Home Secretary. But 
in any special case the Board of Trade may appoint a wreck com- 
missioner to be the judge. The assessors are persons of nautical, 
engineering, or other special skill and experience, one appointed 
hy the Board of Trade, and the other summoned by the registrar 
of the court out of a list nominated by the local marine board, or 
if there is none, by a body of local shipowuiers or merchants 
approved by the Home Secretary, or if there is no such list, 
appointed by the judge (It). 

229. Courts of survey have jurisdiction to hear appeals by the 
owuiers of ships detained by the Board of Trade as unsafe or 
unseaworthy (i), or from a declaration of survey of a passenger 
steamer (/i), or by the owmer of an emigrant ship from the refusal 
by an emigration officer of a certificate for clearance (1). 

Sect. 5. — Formal Investifjation of Shipping Casualties. 

230. The investigation is held either hy a court of summary 
jurisdiction or by a wu'eck commissioner, according to the direction 
of the Board of Trade. If a stipendiary magistrate is a memljer 
of a local marine board of any place, a formal investigation at that 
place must he held before him if he happens to be present (m). If 
the investigation involves or appears likely to involve any question 
as to the cancellation or suspension of the certificate of a master, 
mate, or engineer, the court must be held with the assistance of 
not less than two assessors having experience in the merchant 


{(/) Slave Trade Act, 1873 (30 & 37 Viet. c. 88), s. 5. 

(e) Colonial Courts of Admiralty Act. 1890 (53 & o4 Viet. c. 2i), s. 2. 

■/) Slave Trade Act, 1873 (30 & 37 Viet. c. 88), ss. 2, 5. 

’(/) fhid.y s. 7. 

//) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 00), s. 487, (1), (2), (3). 

(/) I Ind.y s. 459. 

(/.*) I bid.j s. 275 ; Merchant Shipping Act, 1900 (0 Edw. 7, c. 48), s. j 5. 

(/) Merchant Shipping Act, 1894 (57 & 58 Viet, c 00), s. 318. See, further, 
title SinrriNG and Navigation. 

(7;i) 1 hid.y s. 470 (1). 
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231. The court has jurisdiction to hear the evidence relating to 

a bhippnig casualty (f), or, if the Board of Trade think fit, loss 
fiom a fishing vessel’s boat (c/), and to make a report to the 
oaid of Trade containing a full statement of the case and of 
tne opinion of the court thereon, accompanied by such report 

<^he evidence, and such observations as the court 

• j- f ^ ^ powers of a court of summary 

jurisdiction acting as a court in the exercise of their ordinary 
]uri.sdiction (_/). ^ 

ihe couit has power, if one of the assessors concurs in the 
nc ing, 0 cancel or suspend the certificate of a master, mate, or 
engineer, if the court finds that the loss or abandonment of, or serious 
damage to any ship, or loss of life has been caused by his wrongful 
act or default (rj). This decision must be made in open court (h). 

Sect. 6. — Xaval Courts. 

Sub-Sect. l.—Comtiiution. 

232. court can be summoned by any officer in command 
0 anj' of His Majesty s ships on any foreign station, or in the 
apsence ot such officer by any consular officer (i) in cases where 
such a court has jurisdiction (/i). A naval court consists of not 
moie than five nor less than three members, of whom, if possible, 
one IS a British naval officer not below the rank of lieutenant, one 
a consular officer, and one a master of a British merchant ship, 
and the pst are either_ British naval officers, masters of British 
meichant ships, or British merchants. The court may include 

e 0 cei summoning it, but not the master or consignee of the 

belon^^f)^' P'ii'ties comjilaining or complained against 

Sub-Sect. 2. — J u7'is(I iciion. 

233. The jurisdiction of a naval court arises : (1) whenever 
a complaint is made to the summoning officer, which appears to 
him to require iminediate investigation, hj the master of any British 
ship, 01 by a certificated mate, or by any one or more of the seamen 
belonging to such ship ; (2) whenever the interest of the owner of 

ship or of the cargo thereof aj^pears to the summoning 
otiicer to require it ; (3) whenever any British ship is wrecked, 
abandoned, or otherwise lost at or near the place where the 

(a) Morcliaiit Shipping Act, 1894 (57 & 58 Viet. c. GO), s. 466 (4). 

(h) Ibid., s. 407. ' 

(<•) //«>/., s. -166 (10). 

(d) Ihid., s. 408. 

(e) Ihid., s. 466 (6). 

(/) Ihid., s.4()6 (10). 

((/) lbid.,s. 470(1). 

(/i) Ibid., s. 470 (2). See also title Shipping and Navigation. 

(t) Ibid., s. 480. 

{k) See infra. 

{1) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 481. 
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sumraoniug officer is, or ^^’heuever the crew or part of the crew of Skct. c. 

any British ship which has been wrecked, abandoned, or lost Naval 

abroad, arrive at that place (m). Courts, 

A naval court must hear the complaint or other matter brought 
before them, or investigate the cause of the wu'eck, abandonment or 
loss, in such a manner as to give every person against whom any 
complaint or charge is made an opportunity of making a defence. 

Naval courts have power to administer oaths, to summon parties 
and witnesses, and to compel their attendance and the production 
of documents (n). 

234. Naval courts can exercise the following powders : (1) If the Powers of 
court is unanimous that the safety of the ship or crew’ or the interest 
of the owner require it, it may remove the master, and, with the con- 
sent of the consignee of the ship, appoint another person to act in 
his stead; (*2) wiiere authorised by law (o), cancel or suspend the 
certificate of any master, mate, or engineer; (3) discharge a seaman 
from his ship ; (4) order the wiiole or any part of the w’ages of a 
seaman so discharged to be forfeited either as compensation to tlie 
owner, or as a line to be paid into the exchequer ; (5) decide any 
questions as to wages, tines, or forfeiture arising betw^een the 
parties ; (0) direct that costs incurred in obtaining the imprison- 
ment of any seaman or apprentice in any foreign port may l>e 
deducted from his wages; (7) send home for trial masters, seamen, 
and apprentices charged w’ith offences against property or persons 
out of Ilis Majesty’s dominions, or with offences on the high seasip); 

(8) punish a master or any of the crew of a British ship for any 
offence under the Act wdiich is punishable on summary conviction ; 

(9) order a survey of the ship ; (10) deal with the costs, and order 
jiersons making frivolous or vexatious complaints to pay compensa- 
tion for any loss or delay caused thereby. Orders made by a naval 
court within its jurisdiction are conclusive of the rights of the 
parties {q), l)ut sentences of imprisonment must be confirmed by the 
senior naval or consular officer present at the place. 

235. A naval court must make a report to the Board of Trade, Report to 
containing (1) a statement of the proceedings, the order made, and a of 
report of the evidence ; (2) an account of the w^ages of any seaman or 
apprentice ^ discharged from his ship by the court ; (3) in case 
of an inquiry into a case of wreck or abandonment, a statement of 
the opinion of the court as to the cause of the casualty, together 
with any requisite remarks on the conduct of the master 
and crew^ (r) . 

(m) Morchant Shipping Act, 1S94 (o7 & 5S Yict. c. 60), s. 4S0. See also title 
SuirriNG Axi) Navigation. 

(n) 8. 482. 

(o) In the same cases as courts holding formal investigations into shqiping 
casualties are authorised to do so (see p. 108, avie). 

{p) ^Merchant Shipping Act, 1894 (dT & 58 Yict. c, GO), s, 689. 

(7) I hill, j s. 483, 

(r) Ibid.^ 8. 484. 
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Part X— Courts of Escheat. 

236. here any real estate (s) is alleged to have escheated (a) or 
been forfeited to the Crown, or to the Sovereign in right of the 

or to the Sovereign or the Prince of Wales in 
light of the Duchy of Cornwall, a commissioner is or commissioners 
are appointed under the Great Seal or the wafer Great Seal to hold an 
inquest touching the real estate or any interest therein escheated 
or supposed to have escheated (b). The inquest is held openly and 
publicly (c) before a jury of twelve (d) which is returned and impanelled 
by the sheriff and sworn by the commissioner (e). The attendance 
of witnesses may be compelled by Crown Office subpoena (/), Any 
person claiming any title to the real property may be heard by 
himself, attorney, or counsel (r/). The commissioner may discharge 
the jury and have a fresh jury returned and impanelled (/i). In 
the case of witnesses who are unable to attend or are dead, affidavits 
and statutory declarations may be accepted (i). The commissioner 
may take the verdict of the majority of the jury (k). The inquisi- 
tion must be in writing or print or both and under the hands and 
seals of the commissioner or commissioners present and of the 
jurors concurring {1), It should find of whom the land was held and 
any other material matter specified in the commission (m). The 
commission with the inquisition is returned into the Central Office 
of the Supreme Court and filed in the Crown Office (/O* -A.n award 
of melius inquirendum may be awarded on the fiat of the Attorney- 
General or by order of the Lord Chancellor (o). On a melius 
inquirendum the proceedings commence de novo in the same manner 
as before (p). The inquest may be traversed bj^ any person claim- 
ing any title to the real estate or interest therein (q) in manner 
directed by Rules of the SujDreme Court (/■). Inquisitions are not to 

(5) Including the beneficial interests of cestui que ^rjiflfilJIBj&states Estates Act, 
1884 (47 & 48 Viet. c. 71), a. 4). 

(«) Where they are not held of a manor undei^^^^^B^Cr^BUbefore the 
Statute of Quia Einptores (18 Edw, 1, cc. 1, 2, 3). ' AJS^cheSHIerally, see 
title Heal Property and Chattels Heal. 

(/>) The Escheat Procedure Rules, 1889, r. 1, datH!^H?July, 1889, made by 
the Lord Chiincellor with assent of the Ti‘easury,'^!rsuant to the Escheat 
(Procedure) Act, 1887 (oO & 51 Yict. c. 53), s. 2: iStatutory Rules and Orders 
Revised, Vol. IV., Escheat, p. 1, 

(c) Ihid.y r. 3. 

{d} The commissioner may proceed with not less than nine jui’ors {ihid.y r. 4). 

(e) Ihid.y r. 4. 

(/) Ihid.y r. 5. 

(y) Ihid.y r. 6. 

(A) Ihid.y r. 7. 

(f) Ihid.y r. 8. 

(A-) Ihid.y r. 9, 

/) Ihid.y r. 10. 

(m) Ihid.y r. 11. 

(«) Ihid.y r. 13. 

(o) Ihid.y r. 14. 

(/>) Ihid.y r. 15, 

(yl Ihid.y r. 16. 

(r) Xo Rules of the Supreme Court have been made in this behalf. 
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Part X.— Courts of Escheat. 

be quashed for informality (s). These rules apply to lands held of 
the Duchy of Cornwall, but not to lauds held of the Duchy of 
Lancaster (t). In respect of these latter no rules have been made by 
the Chancellor of the Duchy (a). Any existing practice is therefore 
preserved (Zj). The commission issues under the seal of the Duchy, 
and the proceedings are filed in the Chancery of Lancaster. 


Part XI. — Forest Courts. 

Sect. 1 — In General. 

237 . The Sovereign is possessed of certain forests (c), for the 
protection of which there are particular laws and otlicers. For 
the execution of the forest laws there are four courts appointed : 
the Attachment or Woodmote, also called the Forty Days’ Court; 
(2) the Regard or Survey of Dogs ; (3) the Swainmote ; and 
(4) the Eyre or Justice Seat. The greater number of forests 
in England have been disafforested, but three (d) still remain. 
In these the forest laws (e) are to some extent in force, and the 
forest courts are still held, although many of their functions are 
obsolete (/). The jurisdiction of forest courts is of a private and 
special nature, confined to a particular spot, and instituted only 
to redress particular injuries and nuisances, namely, such as relate 
to the King’s venison (r/), to the vert (h), and to the coverts, and no 
other trespasses are cognisable by these courts (t). 


(s) Esclieat Procedure Rules, 1889, r. 17 
(^) Ihid.f IT. 19, 20. 

((/) See generally 4 Co. Inst. 225. The inquest can bo held virfute officii liy 
an oscheator, but no such oflicers are now appointed in England, although in 
Ireland the title survives, escheator of Munster, which is used in respect 
of Irish members of Parliament in the same way as the office of steward of the 
Chiltern Hundreds, so as to vacate the seat in Parliament. 


(b) Escheat (Procediue) Act, 1887 (50 & 51 Viet. c. 53), s. 3 (3). 

(c) As to Royal Forests and the Forest Courts, see also title Coxstitutioxal 
Law, Vol. VII. . pp. 181 et seq, 

{<!) Alice Holt; Forest of Dean ; the New Fore.st. 

(e) The statutes relating to forests are the following: 25 Edw. 1, Carta de 
Libertatibus de Forest®; 34 Edw. 1, Ordinatio de Foresta ; As.siza de Foresta, 
Uinp, incert.; 1 Edw. 3, stat. 2, c. 2; 25 Edw. 3, stat. 5, c. 7; 7 Ric. 2, cc. 3, 4 ; 
7 Hen. 4, c. 1 ; 4 lion. 5, stat. 2, c. 1 ; 22 Edw. 4, c. 7 ; 27 Hen. 8, c. 7; 
32 Hen. 8, c. 35; 16 Car. 1, c. 16. See title Coxstitutioxal Law, A'ol. Vll., 

p. 182, note (r). 

if) decay of the forest courts and the present control of forests, 

see title Coxstitutioxai. Law, Vol. VII., p. 185. 

(. 7 ) See title Coxstitutioxal Law, Vol. VI., pp. 490, 491 ; Vol. VIL, p. 181, 

note (7). 

^ (h) See title Coxstitutioxal Law, Vol. VII., p. 181, note (p) ; Stubbs, 

Select Chai'toi'S, 3-17 d seq . ; Munwood, Treatise of the Forest Laws (1717), 3-lo 
3,71. ' 


(i) See Select Pleas of the Forest, Seldeu Society, Vol. XIU. 
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Sect. 2. — The Court of Attachments, 



238. The Court of Attachments, Woodmote, or Forty Days’ 
Court, should be held before the verderers (j) of the forest once 
in every forty days (A). Its jurisdiction is to inquire into all 
offences committed in the forest, 'R’hether against vert or venison (/). 

Lnder its ancient jurisdiction this court inquires into and receives 
attachments and presentments of the foresters and keepers, and 
eniols them for the purpose of presenting them to the swainmote, 
ihe court has no power to convict oftenders or to proceed to 
judgment {m\ except where the trespass is under the value of four- 
pence, in which case the verderers in the Court of Attachment have 
power to assess the fine, and cause the same to be levied to the use 
of tlie King, which must be entered on the roll (n). 

All unlawful encroachments in forests may be inquired into by 
the verderers in the Court of Attachments ; and the persons who 
made and continued them j^rosecuted in these courts, and fined by 
the verderers for every such^ offence in a sum not exceeding £20, 
to be recovered before a justice of the peace ; and the encroachment 
may be ordered to be abated. The forest officers may present all 
encroachments to the court, which is empow'ered to fine them for 
neglect. If it is alleged by the defence that the place in question 
was beyond the limits of the forest, the verderers have no power to 
determine the cause, but must certify it to the Attorney-General. 
The right of the Crow’n to proceed by information or any other 
legal process is expressly preserved (o). 


Sect, 3. — The Cotu t of lleqard. 


239. The Court of Eegard or Survey of Dogs was directed to be 
held every third year (p) by the Eegarders {q) of the Forest to see 
what dogs are expeditated (r) and w'hat not. All dogs {s) not 
expeditated were to be presented and their owners amerced 3-5. 
This court, although the statute relating to i^as not been i*epealed, 
has been obsolete for centuries (h), ^ 


-1848 are 


(,/) Seo p. llo, post. 

(k) Carta de Eoresta (1217), c. 8 ; see 4 Co. Inst. 289. 

Ihe rolls of the Court of Attachments of Epping Forest, 1713-1* 
published in four volumes by order of the Epping Eoi'est Commissioners. 
m) Manwood, Treatise of the Forest Laws (1717), pp. 23— 2y. 

/<) I hi<L, p. 25, “ But it is to be observed that no man ought to be attached 

by his body for vert or venison, unlesse he be taken with the manner within 
the forest, otherwise the attachment must be by his goods ” (4 Co. Inst. 289). 

(o) 52 Geo. 3, c. 101, ss. 11, 13, 15, repealed and re-enacted by the Crown 
Lands Act, 1829 (10 Geo. 4, c. 50), ss. 100, 102, 103, 104. 

( ]>) 4 Co. Inst. 289. 

(7) See p. 115, jiost 

(r) “That is, three claws of the forefeet shall be cut off by the skin ” (Carta 
de Foresta, c. 6). 

(s) Only mastiffs are liable to be expeditated (Manwood, Treatise on the 
Forest Laws (1717), 112, 113). Formerly no other dogs, except by special 
grant, were allowed to be kept in a forest (Lewis, Historical Inqunies cou« 
cerning Forests and Forest Laws, p. 37). 

a) Carta de Foresta, c. 6. 

b) The C(Ju’t of Begard had some other duties, see title Coxstitutioxal 

. vn., p. 
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Sect. 4. — The Court of Swainmote, 

# 

240. The Court of Swainmote (c), Sweynmote, Swanimote, or 
Swainemote was held before the verderers as judges by the steward 
of the swainmote (d) three times in the year, and no more (e). All 
offences against vert (/) or venison (r/) could be presented at the 
next swainmote before the foresters, verderers, regarders, agisters, 
and other ministers of the forest {h\ All freeholders and all other 
honest and lawful men of the forest were bound to attend (i). The 
pleas in this court were called pla c ike forest (e (k). The jurisdiction 
extended to offences committed in the puidieus (1) of the forest {mf 
After the court was opened the steward charged the jury to inquire 
into offences concerning— (1) gathering of acorns ; (2) agistments 
to the hurt of deer ; (3) assarts (?i) newly made ; (4) browse cut by 
warden or foresters ; (5) burning heath, fern, or ling ; (6) straighten- 
ing of churchways ; (7) crabs growing in the forest ; (8) deer killed 
without warrant; (9) dogs; (10) extortion by forest officers; (ll)com- 
moning sheep at fawning time; (12) fences; (13) number of foresters; 
(14) foxes killed without wwrant ; (15) goats in the forest; (16) hares 
killed without warrant; (17) taking hawks’ or herons’ eggs; 
(18) unringed hogs; (19) unlicensed hogstyes; (20) hunting the 
King’s deer wdthin seven miles of the forest within forty days 
before or after the King’s hunting ; (21) inclosures ; (22) meers (o) ; 
(23) mills ; (24) mines ; (25) nets ; (26) pannage (p) ; (27) taking 
partridges’ or pheasants’ eggs; (28) pounding cattle out of the 
county ; (29) hunting in the purlieus ; (30) purprestures {(f ) ; 


(c) ‘ ‘Swainmote’ is derived of swnn, that is, Sa:cmicej minister , and mote or 
(Remote, which is atria, i.e. curia minisiroritm foreske, so called because it is but a 
preparative for the Justice Seat ” (4 Co. Inst. 289). 

(d) “ The steward, custodian, keeper, or lord warden of the forest, was not a 
judicial otticer. although a claim was sometimes made by them to hold the 
swainmote. The officer here referred to is the steward of the swainmote, who 
should be a learned man, especially in the laws of the forest” (Maiiwood 
Treatiseof the Forest Laws (1717), p. 840). 

(e) (1217) Cai-ta de Forosta, c. 8. See title Constitutional Lawl Vol Yll 
p. 183. 

;/) See title Constitutional Law, Vol. VII., p. 181, note (n). 

^f/) See ibid,, note (//). 

h) Manwood, Treatise of the Forest Laws (1717), pp. 338, 339 

i) 34 Edw. 1, Ordinatio de Foresta, cc. 1, 2 ; 1 Edw. 3, stat. 2, c. 2. 
k) Manwood, Treatise of the Forest Laws (1717), p 336 
/) See title Constitutional LAW^ Vol. VII., p, l»4. 

?n) Manwood, Treatise of the Forest Laws (1717), p. 344. 

/O “ Assertum, assert, is so called of the effect, as some hold, and is derived, 

say they, of ad and sert>, assera, because of wood gi’ounds. marishes. or waste 
grounds, that m-e converted to be sown with corn. . . . Others fetch it other 
ways , but we hold that it is derived of the French word essarkr, to grub up, or 
clear a gi’ound of wood ” (4 Co, Inst. 306, 307). 

(u) “CariwingawavorremoviiiP'anviTiPprn « 


, trecs, wnicu Dear rruit to teed Logs 

(Manwood. Treatise of the Forest Laws'. 

(1 n /), p. 22/). 

purpresture in the lung’s forest is any building or inclosure, or using: 
any liberty or privilege there without warrant so to ilo ” (Manwood, supnt 
p. 304). See title Constitutional Law, Vol. VII., p. 183. note (p). 

U.L. — IX. 
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!nv (33) sheep-houses; (84) suits and services; 

othei ofiences against vert; ( 37 ) waifs and strays ; ( 38 ) straightening 

^ays; (39) abuse of warrants to take vert or venison ; (40) getting 

underwood; and (41) surcharges of the foresters and other ministers 

of the forest and their oppressions brought upon the people (a). 

ihe Court of Swammote had only power to try offences, but not 

0 gi\e ]u gment or to awai'd execution, for that was reserved 

to the Justice Seat (6). Swainmotes are still held, but they are 

mere formalities. Persons indicted in this court as common 

ma efactors of the King’s venison in the forest are liable to be 
outlawed (e). 


Sect. 5,— The Justice Seat. 

241 . The Justice Seat or Eyre was the principal court of the forest 
an a couit of record (d). It was held before the Chief Justice in 

yie 01 his deputy. On the abolition of the ofSces of Chief Justice 
and Justices in Eyre of His Majesty’s Forests, Chases, Parks, and 
W aliens, north and south of Trent respectively (€), all the powers 

belonging to the said offices were vested in the 
P irst Commissioner of Woods (/). 

No Court of Justice Seat has been held since 1662, and it maybe 
legaided as obsolete, but it may be revived by the King’s writ. 

At the Justice Seat all tres2)asses within the forest, all 
claims of franchises, liberties, or j^rivileges, and all pleas and 
causes whatever therein arising were heard and determined (jg). 

Ihe court had also jurisdiction to try 2^1’esentments enrolled in 
the inferior courts of the forest, and to give judgment on con- 
victions in the Court of Swainmote (A), and when judgment had 

been entered up a warrant was issued to the officers of the forest 
to apprehend the offenders (i). 


Sect. 6. Judicial and other Officers of the Forests. 

242. As the Chief J ustice in Eyre was commonly a man of greifei’ 
dignity than of knowledge in the laws of the forest, there wr^ 
associated to him persons appointed by the King, who, toge&er 
with the Chief Justice, were to determine all pleas of the forest, 



(r) Superonn'iitio fw'estoi is when a commoner in the forest putteth on more 
beasts than ho ought, and so surchargeth the forest (4 Co. Inst. 29o). 

(a) a4 hidw. 1, Ordinatio de Foresta, c. 4. 

(/>) 4 Co. Inst. 289. 


(c) Manwood, Treatise of the Forest Laws (1717), p. 344. 

(d) Lewis on Forests and Forest Laws, pp. 39, 40 ; Manwood, Treatise of the 
Forest Laws (1717), pp. 57—79; 4 Co. Inst. 291. 

(e) 57 Geo. 3, c. 01, s. 1. 

(/) Crown Lands Act, 1829 (10 Geo. 4, c. 50), s. 95. 

(f/) Ibid. 291, 315. 

(h) See Forest of Waltham. Presentments etc. at Forest Courts respecting 
Assarts Purprestures and unauthorised inclostir^ recorded before 1713; and 
Miscellaneous Presentments of Forest Courts redded before 1713, published 
by order of the Epping Forest Commissioners. 

(i) 1 Edw. 3, stat. 2, c. 2, Assiza de Foresta. 
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with a patent of si non omiies and a writ de admittendo.' The Chief 
Justice and these associates were called cajntales jnsticiarii foreslal. 
A similar course apparently would have to be followed in case the 
First Commissioner of Woods should hold a court of justice-seat (/c). 

There was also a steward of the swainmote (Z). 

243. Verderers {viridarii) {m) are judicial officers of the forest 
chosen in full county by the King’s writ. Their office is to observe 
and keep the laws of the forest, and to view, receive, and enrol all 
attachments and presentments of trespasses as to vert and venison, 
and to do equal right and justice to rich and poor. There are 
usually four verderers in each of the King’s forests («). 

244. Piegarders are good and lawful men chosen by virtue of 
the King’s writ and elected by the freeholders and sworn in by the 
sheriff (o). Their duties are to look after the woods and timber in 
the I{ing’s forest, to view and make strict inquiry in every bailiwick 
of the forest as to offences relating to vert and venison, to cause all 
forfeitures to be enrolled and to inquire of all wastes, purprestures, 
and assarts (p) of the forest, and to make a “ regard ” or perambula- 
tion of the forest before the holding of a court of judgment-seat (q). 
There should be twelve regarders in a forest. 

245. The ranger is an officer only appointed in the case of forests 
having known and acknowledged purlieus (;•)• His duties are con- 
fined to the purlieu, and consist in returning back into the forest 
deer coming thence, and inquiring into offences committed in the 
purlieu (s). 

The agister’s (<) duties are to collect the dues for cattle etc. 
pasturing in the forest, and to account to the judge at the next justice 
seat. He is also to prevent trespasses being done by the cattle in 
the forest. Four agisters should be appointed in each forest (a). 

The forester’s duties were to preserve the vert and venison, to 
watch them, to attack offenders or trespassers in the forest, and to 

present all manner of offences in the forest at the next court of 
attachment or swainmote (h). 

The woodward’s duties were to look after the woods, and to be 

present at all the courts of attachment and other courts of the 
forest (c). 


(k) 4 Co. Inst. .^lo. 

(l) Seo p. liy, ante, 

(m) Viridarius d viridi, vert, 
fvi) 4 Co. lust. 292. 

(o) Maiiwood, IreatisG of the Forest Laws (1717), p. 319, where the form of 
oath IS given. 

(p) “ (j-riibbiug up, or felliug woods and couverting the soil where they did 
grow into tillage” (Atanwood, Treatise of the Forest Laws, p. 19). 

( 5 ) Mamvood, Treatise of the Forest Laws (1717), pp. 317, 321 etc ; as to the 
court of regard, seo p. 112 , ante. 

(r) Seo title Constitution.u. Law, Vol. VIL, p. 1S4. 

M 4 Co. Inst. 304. 

h) From (/yser, to lie down (4 Co. Inst. 293). 

(a) 4 Co. Inst. 293. 

(h) Manwood, Treatise of the Forest Laws (1717), pp. 162—107. v 
(r) pp. 339— 392. \ Jii N 
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the proper custody. Petitioners had to giv6 notice whether they 
appeared in person or by counsel or agent (r). 

The Clerk of the Crown and the registrar of the Privy Council 
acted as the clerks of the court. 


Part XIV. — Courts held by the Sheriff. 

Sect. 1. — In General. 

249. The jurisdiction of the sheriff in ancient times was both 
civil and criminal, and was exercised respectively in the sheriff’s 
county court and the sheriff's tourn. The latter of these, which 
was a court of record, has been abolished (s ) ; while the former, 
which is not a court of record, need only be held for the purpose of 
an election, or for the due execution of some writ, or for some other 
specific purpose (f). The sheriff at one time had also power to hold 
pleas of the Crown and to take inquests whereby persons might be 
indicted, but this jurisdiction has been abolished (a). 

Sect, 2. — Inquisitions on Writs of Elegit. 

250. By the Statute of Westminster IL (b) a judgment creditor 
is entitled, instead of having a writ of fi.fa., to have a writ directing 
the sheriff to deliver to him all the chattels (c) of the defendant 
(saving only his oxen and beasts of the plough) and the one half of 
his land until the payment of the sum due under the judgment. 
The whole of the defendant’s land is now liable to be delivered (d). 

251. The execution of a writ of elegit necessitates an inquisition 
on receipt of the writ. The sheriff proceeds at once to summon a 
jury of twelve to inquire as to what lands the judgment debtor holds 
in the county and what is their value. The jury are charged and 
sworn to well and truly try of what lands, tenements, rectories, tithes, 
rents, and hereditaments, including lands and hereditaments of 
copyhold or customary tenure, the judgment debtor, or anyone in 
trust for him, is seised or over which he has a disposing power for 
his own benefit. The proceedings are ex jmrte, and it is not necessary 


(;*) See WoUaston’s Coronation Claims. 

(s) Sheriffs Act, 18S7 (50 & 51 Viet. c. 55), s. 18 (4). By s. 40 (1) every 
court leet, court baron, law day, yiew of frankpledge, or other like court 
held at the passing of the Act (16th September, 1887), shall continue to be heia 
on the accustomed days and places. “The toum is a court of record holden 
before the sheiif, the ‘ancient institution whereof was before Magna Carbi, to 
hear and determine all felonies (death of man excepted) and common nuisances 
(4 Co. Inst. 260). See, generaUy, title Sheriffs akd Bailiffs. 

(0 Sheriffs Act, 1887 (50 &‘51 Viet. c. 55), s. 18 (1), (2). The 
county court had not jurisdiction in actions of debtor damage wherein m 
than ‘40s. was claimed, nor in actions of trespass vi et onnis (4 Co. Inst, -o )• 
The sheriff’s county court was in use until 1846, when the establishment o 

the statutory coiiuty courts caused it to fall into disuse. 

(a) Sheriffs Act, *1887 (50 & 51 Viet. c. 55), s. 18 (3). See, however, stax. 

(1354) *28 Edw. 3, c. 9, repealed by the Act of 1887. 

(b) Stat. (1285) 13 Edw. 1, c. 18. 

(c) Bankruptcy Act, 1883 (‘iO & 47 Viet. c. 52), s. 146. 

(d) Judgments Act, 1838 (I & 2 Viet. c. 110), s. 11. 
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to give notice of them to the judgment debtor (<;) . As the inquisition 2 . 

is not conclusive against the judgment debtor, it is sufficient to give Inquisitions 
primd facie evidence of the title. The finding of the jury, whether ^ 

in favour of the creditor or of the debtor, may be set aside by the ' 

court (/), and the sheriff maybe directed to take a new inquisition ( 5 ^). 

The sheriff or under-sheriff presides at the inquisition. The writ 
and inquisition must be returned and filed in the court from which the 
writ issued (h). 

Sect. 3. — Inquiries as to Damages. 

252. When in an action for unliquidated damages or for deten- inquiries as 
tion of goods, the plaintiff signs interlocutory judgment (/), in default flamages. 
of appearance, or of pleading, if the court or a judge does not 
order some other mode of ascertaining the damages or the value of 
the goods detained (k), the plaintiff' can take out a writ of inquiry 
directed to the sheriff requiring him to summon a jury of twelve 
men (1) to assess the damages. In counties the jurymen are sum- 
moned from the ordinary jury book, and in cities and boroughs in 
the manner accustomed before 1825, that is, from the lists of 
burgesses (m). A special jury can only be had by order of the court 
from which the writ issues (ii). It seems that there is no right to 
challenge jurymen ( 0 ). Ten days’ notice of the time and place of 
the inquiry must be given to the defendant (p). The plaintiff is 
entitled to appear by his solicitor and by counsel, but notice of an 
intention to appear by counsel must be given to the defendant (//). 

The under-sheriff' usually presides, but the sheriff may appoint a 
deputy for the purpose by a written authority under his seal of 
office (r). The proceedings at the inquisition are regulated by the 
Pules of the Suiireme Court (s). 

The defendant is only entitled to plead in mitigation of damages, 
and may not, under colour of seeking to reduce the damages, set up 
allegations which would be a defence or a bar to the action (t). 

(e) Steed v. Layner (1725), 2 Ld. Rajon, 1382. 

(/) Putten Y. Fitrheck (1700), 2 Salk. 563; Barnes v. Ilardiny (1857), 1 C. 13. 

(n. S.) 568; Doe d. Evans v. Owen (1831), 2 Cr. & J. 71; Fenny v. Durrani 
(1817), 1 B. & Aid. 40, 41. 

((/) Barnes v. Ilardiny^ supra. 

(A) 3 Bac. Abr. Execution, C, 2; Co. Litt. 289 b ; Johns v, Fink, [1900] 1 Ch. 

296. 

(■/) That is, a judgment that the plaintiff is entitled to recover, but leaving 
thii (luantum to be asceitained ; see li. S. C., Ord. 13, r. 5. 

(A-) ll. S. C., Ord. 13, r. 6. 

(/) See Juries Act, 1825 (6 Geo. 4, c. 50), s. 52. 

(?/i) Ibid,^ 8. 50. 

(«) Price V. Williayns (1836), 5 Dowl. 160. 

(o) Mather, Sheriff and Execution Law, p. 409 (2nd ed., 1903, p. 506). 

(p) li. S. 0., Ord. 36, it. 14, 56. See Beetknife v. Fackimjton {Sir II.) (1729), 

1 Barn. (k. b.) 233; Williams v. Frith (1779), 1 Doug. (K. B.) 19^ 

(7) See Elliott v. Nicklin (1818), 5 Price, 641. 

(r) In the City of London the secondary is the deputy to hold the inquiry. 

(s) 11. S. C., Ord. 36, rr. 34—37, 56. Where the ascertainment of the damages 
ia a matter of calculation, the court or a judge may direct them to be ascer- 
tained by an officer of the court instead of by means of a writ of inquiry 
(It. S. C., Ord. 36, rr. 57, 57a). See Yearly Supreme Court Practice, 1909, 
p. 103. 

(0 Speck v. Phillips (1839), 5 M. & W. 279. 
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The finding of the jury can be set aside on the ground of mis- 
direction (a) or of being contrary to the weight of evidence (b). The 

application for a new trial must be made to the Court of Appeal 
and not to a divisional court(c). ' 

If the sheriff does not make a return in due time, he will be 
compelled to do so by a rule (d). The sheriff may return that he 
and the jury are in doubt and pray the advice of the court (e). If 
the sheiiff return that the jury found no damages, he is not 
responsible for the default of the jury (/). 


Sect. 4. 


Court to assess Conqmisation under the Lands Clauses 

Act, 1845. 


253. Where lands over the value of £50 are compulsorily taken 
or injuriously affected under the Lands Clauses Act, 1845 (ry), if the 
owner of the lands taken does not require arbitration, the compensa- 
tion payable to such owner is to be ascertained -by a jury presided 
over by the sheriff (/;), 
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Part XV. — Palatine Courts. 
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r 

Sect. 1. Court of the Duchy Chamber of Lancaster, 

254. This court, which is not a court of record, may be held before I 

the Chancellor of the Duchy of Lancaster or his dej^uty. It had 
jurisdiction concerning equities relating to lands holden of the King ^ 
in right of the Duchy of Lancaster (i), whether situated within the 
county palatine of Lancaster or not. This jurisdiction was not t 

eplusive (/i). The proceedings were conducted as on the equity ] 

side in the old Courts of Exchequer and Chancery (/). This court 
has never been abolished, but has not sat for a long period (m). 

Sect. 2. Chancery Court of the County Palatine of Lancaster, 

s 

Sub-Sect. 1. — Constitution. \ 

i 

255. By a charter of Edward III. dated the 6th March, 1351 («)> 
there was granted for his life to Henry, Duke of Lancaster {inter 

fa) Gaiwford v. Carroll (1824), 2 B. & 0. r)‘^4 

(6) Kingston v. Ilai/charch (1819), 1 Chit. G14. 

[c) lltlham Iladam's Microbe Killer Co., Ltd. v. Leather, [1892] 1 Q. B. 85, 

A,% 

{d) Stockdale v. Hansard (1840), 8 Dowl. 297. 

(e) Diilton, Office of Sheiiff, 2()0. 

(/) Petti/er’s Case (1603), o Co. Eep. 32 a, 32 b. 

{g) 8 & 9 Viet. c. 18. 

(A) Ibid. See title CoMruLsoiiY Pumchase of Land and Compexs-vtion', 

Vol. VI., p. 86. 

(*•) Owen V. //aft (1615), Hob. 77 ; Fisher v. Patten (1671). 2 Lev. 24; Case 
of the Dacha of Lancaster (1561), 1 Plowd. 212. See also title CoxsxiTrTloXAl. 

Law, Vol. ^HI., p. 217. 

(A) Lerington v. Woton (1631), 1 Eep. Ch. [-52]; Fleetwood v. Pool (1660), 

Hard. 171. See also cases iu Tothill under title “ Duchy.” i 

(f) 4 Co. Inst. 206. 

(wi) The last pleading on the file is in Ord v. iraoef, March 13th, 1835. j 

(n) Hardy, Charters of the Duchy of Lancaster, p. 9. 
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Part XY. — Palatine Courts. 

alia), a court of chancery, a chancellor (o), and such other jura 
recialia (p) in the county of Lancaster as pertained to a count 
palatine. On the 28th February, 1377 («), a similar charter was 
granted for the term of his life to John, King of Castile and Leon, 
l)uke of Lancaster. On 16th February, 1390 (h), Eichard II. by 
charter granted these jura regalia to the Duke of Lancaster and his 
heirs male. Henry IV. on his accession by a charter of the 14th 
October, 1399(c), declared that these jura regalia were not to l)e 
changed by the King’s accession and severed the Duchy from the 
Crown, the reason being that he had the Duchy by a sure and 
indefeasible title, but specially because his title to the Crown was 
not so assured, as the right to the Crown was in the heir of Lionel, 
Duke of Clarence, second son of Edward III. ((/). Since that time 
the county palatine of Lancaster has remained in the possession of 
the Sovereign as an inheritance separate from the Crowm. 

ine county palatine of Lancaster under these charters lias 
a court called the Court of Chancei\y of Lancaster, ■which is now 
regulated by a number of statutes, also an Attorney-General of the 
County Palatine and Duchy of Lancaster (e). 

Sub-Sect. 2 . — Jurisdiction and Appeals, 

256. The Court of Chancery of Lancaster has within the county 
palatine the like powers and jurisdiction as the Higli Court of 
Justice in its Chancery Division (/). The jurisdiction is thus 
unlimited in amount, although limited in area. The jurisdiction is 
concurrent with that of the High Court of Justice ( 7 ), and depends 
upon the existence within the jurisdiction of the persons, though 
not of the property, in question (/t). If, however, any action "'is 


((j) The first Chancellor of the Duchy was Sir Henry fie Ila^-dock, lo.'12, and 


, , , - -- y- cti.ti.iiAc iiau U. 10 U itB uwu v^uuri 01 ^^ominOH riejis, 

of assize were issued in regard thereof (Judicature Act, 

18,J (JO A: ,Ji Aict. c. (J6), s. 99). The appointment of justice.s of the iioace 

iSMiot aflected by this section, and they are still appointed by the Chancellor 
of the Duchy, 

('0 Ilartly, Charters of the Duchy of Lancaster, p. 32. 

(/>) Ilnd., p. ()5. 

(c) Ibid,, p. 102. 

{d) 4 Co. Inst. 205. 

C 

Ac 

c. -i; , ^iiuiicerv iTeguiation Act, 1802 (25 & 20 Viet. c. 42). iuilui- 

Statute Law Revision and Civil Procedure Act, iS.S3 

{4h iV Vict. c. 49), with the proviso that they are to be con.strued as if coii- 

tun.ed in a local and personal Act relating to the Court of Chancery of 
liUiicastor. 

(/) CLancery of Lancaster Act, 1S90 (53 & 54 Viet. c. 23), s. 3. 

*3 YY ' ^ (f859), 2l> Beav. 377 ; ]ie YateSy liradlei/ y. Stelfox {\HC}'2), 

'n n Alison's Trusts and Be Johnson [Infants) (1878), S 

J-. ‘ ^ Ji^ssEL, M.P.; at 

P’ 0 . . tt most bo remembered that the Palatine Court and the High Court 

are co-ordinate .lurisdictions.” 

(//) /!e Lomjdendak Cotton Spinning Co. (1878), 8 Ch. D. loO. See also 
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commenced in the palatine court which is not within the ancient 
chancery jurisdiction of the court (i), and would not if commenced 
in tlie High Court be assigned to the Chancery Division, it may be 
transferred to the High Court by the Chancery Court of Lancaster 
or the Court of Appeal (A'). 

This court also possesses the summary jurisdiction of the 
Chancery Division (/), the statutory jurisdiction as to the property 
of infants and other persons under disability, power to administer 
assets (in), as well as jurisdiction under the Conveyancing Act, 
1881 (»), the Trustee Act, 1893 (o), and the Judicial Trustee Act, 
1896 (p), and as to money paid into court ((/) under the Lands 
Clauses Act, 1845 (?•). 

257. The court has power to direct that any question of fact 
arising in a suit or proceeding be tried by a special or common 
jury before the court itself (.s), or to direct an issue to try any 
question of fact by a jury at the assizes (a). 

258. The Chancery Court of Lancaster is not a court, nor is the 
Vice-Chancellor a judge, within the meaning of the Patents and 
Designs Act, 1907 {b ) ; the Vice-Chancellor has not power to grant 
a certificate that the validity of a patent came into question in 
an action for infringement so as to entitle the patentee to solicitor 
and client costs in a subsequent action for infringement unless the 
court otherwise directs (c). 

259. An appeal lies from this court to the Court of Appeal (d), 
and thence to the House of Lords (e). 


Bimmore v. Wharam (1898), 67 L. J. (CH.) 221 ; Ue State Banldng CorporatwUi 
(1907), 51 Sol. Jo. 265. 

(/) S. 23 of the Court of Chancery of Lancaster Act, 1850 (13 & 14 
c. 43), abolished the jurisdiction of the Palatine Court over persons of tmsouud 
mind. 

(/.) Chancery of Lancaster Act, 1890 (53 & 54 Viet. c. 23), s. 5. 

(/) Court of Chancery of Lancaster Act, 1850 (13 & 14 Viet. c. 43), s. 11- 
(?n) Court of Chancery of Lancaster Aci, 1854 (17 & 18 Viet. c. 82), s. 12. 

(7^) 44 & 45 Viet. c. 41, s. 69 (9). 

(o) 56 & 57 Viet. c. 53, s. 46. 

(p) 59 & 60 Viet. c. 35, s. 2. 

((j) Court of Chancery of Lancaster Act, 1850 (13 & 14 Viet c. 43), s. 12. 

(r) 8 & 9 Viet. c. 18, 

(s) Chanceiy Amendment Act, 1858 (21 & 22 Viet. c. 27), s. 3 ; 
Kjfffia-Tayhr and Warh^ [1899] W. N. 141. 

(a) Chancery Pegulation Act, 1862 (25 & 26 Viet c. 42), s. 2; 
Ki/tfin-'TayJor and Wark. 8up7'a, 

{b) 7Edw. 7, C.29. ^ 

(c) Ihid,j s. 35 ; see Proctor v. Sutton Lodge Chemical Co. (1888), ^ ^ i 

(d) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 18 (2). By the Court oi 

Chanceiy of Lancaster Act, 1854 (17 & 18 Viet. c. 82), s. 1, the Chan^Uor 
the Duciiy and the two Lords Justices of Appeal were constituted ,0 

Appeal in Chancery of the County Palatine, with an appeal thence to tho Bo 

of Lords {ibid.j s. 3). The Judicature Act, 1873 (36 & 37 Viet. c. 66), s. > 
transferred this jurisdiction to the Court of Appeal (see p. 62, ante), an 
sections of the Act of 1854 were repealed by the Statute Law Bevision 
Civil Procedure Act, 1881 (44 & 45 Viet. c. 59). .ig 

(c) Appellate Jurisdiction Act, 1876 (39 & 40 Viet. c. 59), s. 3. As 
see Let v. XuttaU (1879), 12 Ch. D. 61, C. A. ; Kershaw v. Vichrs (l^oo;, 

Ch. App. 513. 


Yates V. 
Yates V. 
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Sub-Sect. ^.—Jmlges, 

260 . The Chaucellor of the Duchy and Covinty Palatine formerly 
exercised judicial functions. The appointment now, however, is of 
a political nature, and carries with it as a rule a seat in the Cabinet. 
The Vice-Chancellor, with the exception of certain interlocutory 
matters (/), performs all the judicial functions. He is appointed 
on the nomination of the Chancellor of the Duchy by letters patent 
from the Crown, which are expressed to be during pleasure, l)ut 
in point of fact are quam din se hene cfesserit Whenever the office 
of Chancellor of the Duchy and County Palatine of Lancaster 
becomes vacant, the Vice-Chancellor continues in office subject 
to the powers of the succeeding Chancellor (//). 

Sub-Sect. 4,— Procedure, 

261 . The Chancellor of the Duchy and County Palatine has 
statutory powers (h) to make rules of procedure subject to the 
approval of the authority for the time being empowered to make 
rules for the Supreme Court. Under these powers rules of proce- 
dure have been made (i) which assimilate the procedure of the 
Palatine Court to that of the High Court of Justice. Piules have also 
been made under the Settled Estates Act, 1877 (A), the Settled Land 
Act, 1882 (0, and under the Trustee Act, 1893 (m)- There are also 
rules dealing with coui't fees (n), solicitors’ costs (u), suitors’ fund 
and fee fund accounts (p). The Chancellor of the Duchy has 
power to make rules regulating proceedings under the Con- 
veyancing and Law of Property Act, 1881 ( 7 ). 

In cases where any of the parties are out of the jurisdiction of 


(/) The Chancery of Lancaster Rules, Ord. 48, 

(7) Chancery of liuncaster Act, 1890 (53 & 54 Yict. c. 28), s. 7. 

(A) Court of Chancery of Lancaster Act, 1850 (13 & 14 Viet. c. 43), ss. 1 — 4; 
Chancery of Lancaster Act, 1890 (53 & 54 Yict. c. 23), s. 6. 

^ (/) The Chancery of Lancaster Rules, 1884, which were airiendetl by the 
('hancery of Lancaster Rules, 1887, by a general order and rule dated 19th 
December, 1893, and by the Chancery of Lancaster Rules, 1894. These Tules 
are panted as now in force in Statutory Rules and Orders Revised, Yol. YL, 

Lanciister, pp. 23, 223; Snow and Winstanley, Chancery Court of Lancaster, 
p. 42. 


(/c) 40 & 41 \ict. c. 18 (Settled Estates Act, Chancery of Lancaster Orders, 
1880 ; Statutory Rules and Orders Revised, Yol. YI., Lancaster, p. 1 ; Snow 
and AVinstanley, p. 205). 

(/) *15 & 4G Yict. c. 38 (Settled Land Act, Chancery of Lancaster Rules, 
1883; Statutory Rules and Orders Revised, A^ol. A^L, Lancaster, p. 12; 
Snow and AVinstanley, p. 212). 

(m) 50 & 57 A ict. c. 53 (Rules under Trustee Act, 1893 ; Statutory Rules and 
Orders Revised, A'ol. A^I., Lancaster, p. 258). 

(a) See Statutory Rules and Orders Revised, Yol, A^L, Lancaster, pp. 223, 
243, 257; Snow and AVinstanley, pp, 218, 244. 

(0) See Statutory Rules an I Orders Revised, A’^ol. A^I., Lancaster, pp. 232, 
*43; Snow^and AA''instanley, pp. 229, 244. As to costs and court fees see 
Orders of 27th and 28th November, 1884, and Re Jla/ichester Real Ice tikatiiKi 
and Supply Co., [1900] 1 Ch. 573, 0. A. 

(p) See Statutory Rules and Orders Revised, A^ol. A^I., Lancaster, pp. 244, 
255; Snow and ANinstanley, p. 240; Statutory Rules and Orders, 1908; 
Addenda, pp. 1009, 1010. 

(7) 44 A 45 Yict c. 41, s. 09 (9). 
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i cause to be 

ti ansfeued to the High Court or service to be eflected out of the 

.luusdiction (r). liere a decree or order of the court cannot be 

enlorced because the party to be bound thereby is out of the iuris- 

dichon it can be enforced by making it an order of the High 


power to hear interlocutory matters 
out of the jurisdiction (u), but he can only hear causes out of the 
jurisdiction by consent (h). 


Suh-Seot. 5. — OJficei's, 

■n Attornej^-General of the County Palatine and 

ucny or Lancaster. There are three district registrars of the 
iveipool, Manchester, and Preston districts resj'tectively, with one 
assistant registrar at Liverpool and two at Manchester. The 
legistrai^ are appointed by the Chancellor of the Ducliy and 
County Palatine, and hold office during his pleasure. The regis- 
tiars in the Palatine Court perform the duties vdiich the Masters 
of the Supreme Court (Chancery Division and Taxing Office), the 

Chancery Eegistrars, and the clerks in the Central Office perform 
in the High Court (c). 

There is also a comptroller, who is appointed by the Chancellor. 
His duties are to check receipts and payments of suitors’ moneys. 
The other officers are a seal-keeper and a cursitor (d). 


Sect. 3. Chancery Court of the County Palatine of Durham. 

Sub-Sect. 1. — Constitution. 

263. Even before the Norman Conquest the bishops of Durham 
appear to have claimed palatinate or ( 7 ?/a;ji-palatinate rights and 
jurisdiction. This prescriptive franchise was confirmed by charters 
of Milliam the Conqueror, William Paifus, Henry L, and 
Henry IL (c). In the reign of Edward 1. Anthony Bek, the then 
Bishop, was summoned to aj^pear before the King’s Justices under 
the Statuteof ‘‘Quo A\arranto”(/’) to show how he held his franchise, 
and on his refusal to appear his franchise was seized into the 
King s hands in the name of distress. The Bishop appealed to the 
King and his council in Parliament, who held that he was entitled 


(r) Court of Chancery of Lancaster Act, 18o4 (17 & 18 Yict. c. 82), s. 8. 
y.c Watmowjh, i^erffenson v. Beloe (1883), 24 Ch. D. 280, C. A. ; Coohe v. Smith 

(1800), 44 Ch. D. 72, C. A. ; Waltham v. Uoodur (ISoo) 3 W. E. 352 ; Wathr v. 
Dodds (1887), 37 Ch. D. 188, C. A, 

{s) Court of Chancery of Lancaster Act, 1850 (13 & 14 Yict. c. 43), s. 15. 

(f/) Ibid., s. 13. 

ib) Chancery of Lancaster Enles, Ord. 33, rr. 1, 2, 

(c) Ibid., Ord. 48. 

((/) Cursitors (dtrici de cursu) were clerks of the Court of Chancery who made 
out original writs; see title Acxiox, Yol. I., ]>. 32. 

(e) 4 Co. Inst, 216. See also Bishop 'William de St. CarilepKs charter to 
convent of Durham (1082); Eegistrum Palatinum Dunelmense, 
pp. Ixvi.— Ixviii. See also Williamson, Palatine Court of Durham Act, 188^8 

pp. 14. 

(/) 18 Edw. 1, Statute “De quo Warranto ” (1289—1290). 
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to jura regalia between Tyne and Tees, and in Norhamshii'e and 

Bedlington. In 183(3 the jura regalia of the Bishop of Durham 

were transferred to the Crown (g). The only one now surviving is 

the (lourt of Chancei;y of the County Palatine of Durham, the 

exercise of the jurisdiction being now assimilated to that of the 
High Court of Justice {It). 

Sub-Sect. Jurisdiction. 

264. The jurisdiction of the court is unlimited in amount, but 
limiled in area to the count}- palatine, ^vhicli certainly includes 
the whole of the present county of Durham, and possibly other 
districts (t). The jurisdiction apart from statute is the old juris- 
dwtion of the High Court of Chancery within the county palatine. 
Ihis IS a jurisdiction in personam over the person within the area 
of jurisdiction, extending, in effect, to property wherever situate (/r) 
but enforceable only, ai^rt from statute, against the person, and 
not the property. This jurisdiction has been supplemented by 
statutes enabling orders of the Palatine Court to be enforced by 
making them oiders of the High Court of Justice (/), empoweriim the 

property of infants and other persons imder 
disability, the administration of assets (m), giying to it the summary 



Constitutional Law, Yol. VII., p. 216. 

{k) Palatine Court of Lurliam Act, 1889 (o2 & 53 Viet c 47) 

(0 Durham (County Palatine) Act, 1836 (6 A 7 Will. 4, c. 19), define.s “ count, 
of Dm-ham as inclmling the detached parts of Craikshiro, lledlin-Honshire 
Lorhamshire, Allertonshire and Islandshire, and all other places herctofor. 

nakthie ”^ It'S the Bishop of Durham, in right of the said count) 

palatme. It has never been decided what the effect upon this is of the enact 

meat ot the Counties (Detached Parts) Act, lS -11 (7 & .S Viet. c. Gl) annexiiu 

detached parts of counties to the county of which it forms part tor tL purpose' 

wluld ‘nof efSlh '/ ’■ suggested that In Act of thl .uitur. 

would not e fleet the jura re(/aha without express enactment. The Palatini 

wS 1 “ Via a„. „ jf: 

m Cotton Spiuniny Co. (1878), 8 Ch. D. 150. 

1 e • by this enactment an 


. 6fU T 1 V ; Debts Recovery Act, it 

IsS^ (3^ & 3? Vlk^c loi i** = Partition Ac 

Viet c 17) s'ov w’* V 'f®®’ however. Partition Act, 1876 (39 & 4 

Oonve^-ai cinu and T ^ ® f Viet. c. 18), ss. 4 10 , 49 

V.? uuu Dj-w of Property Act, 1881 (44 it 45 Viet, c 41) ss 4 

4^ , Settled Lund Act, 1882 ('Jo & 40 Viet o cq (u\ t> * t ^ *4 

of infants: Legacy Duty Act 1796 ul' Dr' .C’ -f’ ^ k De»-sonal propert 

Settlements Aiit, 185^ (18 Vl9 Viet ^ f : Infai 

Vmtipvfv Apf 1 Win /'ll Mamtenaiice of infants : Iiiiant 

f c 1- .‘V”? f "‘“* 

repealed and contained in the Copy hiKt^ 
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Sect. 3. 

Chanceiy 
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County 
Palatine of 
Durham. 


The 

Chancellor. 



jurisdiction of the High Court («), and the High Court jurisdie- 

tion (o) under the Charitable Trusts Acts, 1853 to 1869 (i;), and also 

the jurisdiction CO under the Partition Acts, 1868 (r) and 1876 (s), 

the Settled Lstates Act, 1877 (t), the Conveyancing Act, 1881(a), 

and the Settled Land Acts, 1882(5) and 1884(c). There is also 

jurisdiction under the Trustee Act, 1893 (d), and the Judicial 

Irustee Act, 1896 (e). As in the case of the Chancery Court of 

Lancaster, the jurisdiction is concurrent with that of the High 
Court of Justice (/'). 

Sub-Sect. 3 —Judges. 

265 . The Chancellor of the County Palatine of Durham is the 
sole judge of the court. 

He is appointed by warrant under the royal sign manual (^). 



title Copyholds, Yol. YIIL, p, 121; Defence Acts, 1842, 1860 (5 & 6 Viet 

c. 94, s. 25; 23 & 24 \ict. c. 112, s. 20); Ecclesiastical Houses of Eesidence 

^ 6^ Viet. c. 26); Housing of the Working Classes Act, 1890 
(53 & 54 Viet. c. 70), s. 20, Schedule, r. 20; Lands Clauses Consolidation Act, 

^ ®* Administration of assets: Judicature Act, 

18^3 (36 & 37 ^ ict. c. 66), ss. 16, 34; Judicature Act, 1875 (38 & 39 Viet 
c. 77), s. 10 ; Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s, 125. 

(n) Palatine Court of Durham Act, 1889 (52 & 53 Yict. c. 47), s. 7. The 
powers conferred on the court by this section are iiuder the following statutes: 
Cestui que vie Act, 1707 (6 Ann. c. 72), s. 1 ; Law of Property Amendment 
Acts, 1859 and 1860 (22 & 23 Yict. c. 35 ; 23 & 24 Yict. c. 38) ; Marriage Act, 1823 


(Consolidation) Act, 1908 (8 Edw. T, c. 69), and title Companies, Vol. V. ; 
Mortgage Debenture Acts, I860 and 1870 (28 & 29 Viet. c. 78 ; 33 & 34 Viet, 
c. 20); Railway Companies Act, 1867 (30 & 31 Viet. c. 127); Life Assui-ance 
Companies Acts, 1870-2 (33 & 34 Viet. c. 61 ; 34 & 35 Viet. c. 58 ; 35 & 36 Viet, 
c. 41) ; Lands Clauses Consolidation Acts, 1845 and 1860 (8 & 9 Viet. c. 18 ; 23 & 
24 Viet. c. 106) ; Public Money Drainage Act, 1846 (9& lOVict.c. 101); Improve- 
ment of Land Act, 1864 (27 & 28 Viet. c. 114), s. 21 ; Fines and Recoveries Act, 
1833 (3 & 4 Will. 4, c. 74), s. 48 ; Declaration of Title Act, 1862 (25 & 26 \ict- 
c. 67) ; Land Registry Act, 1802 (25 & 26 Viet. c. 53) ; Judgments Act, 1864 
(27 & 28 Viet. c. 112) ; Vendor and Purebaser Act, 1874 (37 & 38 Viet. c. 78), 
s. 9; Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), ss. 10, 17 ; 
Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116); Local Loans Act, 187o 
(38 & 39 Vict. c. 83) ; Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), 
s. 45 ; Arbitration Act, 1889 (52 & 53 Viet. c. 49). 




V ICC. c. IIZ ; vict. c. 110. The court has also mherent jurisaicuuu tv 

coutrol charitable trusts, but this jurisdiction is only exercisable by information 
in the name of the Attorney-General. 

(7) Palatine Court of Dui'hum Act, 18S9 (52 & 53 Yict. c. 47), s. 10. 

(r) 31 & 32 Yict. c. 40. 

{s) 39 & -10 Vict. c. 17. 

G) 40 & 41 Yict. c. 18. 

(a) 44 & -15 Yict. c. 41. 

(h) 45 & 46 Yict. c. 38. 

(c) 47 & 48 Yict. c. 18. 

(d) 56 & 57 Yict. c. 53, s. 46. 

(e) 59 & 60 Yict. c. 35, s. 2. 

/) See p. 52, ayite, 

{(j) See London Gazette, 31st October, 1905, p. 72-lS. 
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Sub-Sect. 4. — Prucedure. 

266. The Chancellor has a prescrijitive power to regulate the 
procedure of his court, and further, with the concurrence of the 
Lord Chancellor, power to adapt and modify the Eules of the 
Supreme Court to the Palatine Court (h). 

The Chancellor has jurisdiction to hear interlocutory matters 
out of the jurisdiction (t). 

In case of any person who has entered an appearance, or 
come in, or otherwise submitted to the jurisdiction of the court, 
the Chancellor may, upon special application, make an order for 
service of process on him out of the jurisdiction (k). The service 
of subpoenas on witnesses out of the jurisdiction is valid {1). 

267. The Chancery of Durham Eules, 1889, were made by the 
Chancellor on the 1st February, 1889, and were amended by rules 
made the 6th July, 1889. These rules are now in force. An order as 
to court fees and another as to solicitors’ costs were also made by 
the Chancellor on the 1st February, 1889 (in). 

268. There is an appeal from the Palatine Court to the Court 
of Appeal, and thence to the House of Lords (n). 

Sub-Sect, b — Officers . 

269. There is an Attorney-General, a Solicitor-General, a con- 
veyancing counsel, and a registrar of the court, who is appointed 
by the Chancellor and exercises the functions of a Master of the 
Supreme Court (Chancery Division (o) and Taxing Office) (p) and of 
a Chancery Eegistrar etc. He also has the custody of documents 
etc. {q). There is an appeal from the Eegistrar to the Chancellor (r). 


Part XVI.— Courts of the Cinque Ports. 

Sect. 1. — In General. 


T remains of the former jurisdiction of the 

Loid warden of the Cinque Ports (s), whose civil juris- 

(A) Palatiue Court of Dui-ham Act, 1889 (o2 & o3 Viet. c. -17), s. 1 

(z) 8. 4. ' 

(A:) Ihid., ti. 2. 

(/) Ibid.y 8 . 0 . 

(»<) pieso rules, which are adapted from the Eules of the Supreme Court, are 
punted and put on sale. They were made under the Chancellor’s prescriptive 
powei, and not under the powers conferred by s. 1 of the Act of 188i). 

00 1 alatine Court of Durham Act, 1889 (52 A 5:3 Viet. c. 47), s. 11. The 

enactment made in the appeal was to substitute an appeal in 
Lo7ds iBstauce to the Court of Appeal for an appeal direct to the House of 


00 The Chancoi-y of Durham Eules, 1889, Ord. 46 
(p) Ibid., Ord. 50, r. 11. 

(f/) Ibid., Proliminary Order. 

(0 Ibid., Ord. 48, r. 105. 

(a) ilie privileged ports were originally three iu number : Dover, Sandwich, 
and Immney. Hastings and Ilytho were added by William the Conqueror, and 


Sect. 3. 

Chanceiy 
Court of the 
County 
Palatine of 
Durham. 

Procedure. 


Rules. 


Appeal. 


Officers. 


The Warden 
of the Cinque 
Ports. 


128 


Courts. 


i 


Sect. 1. 

In General. 
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the Cinque 
Ports. 


Salvage Com- 
missioners. 



diction (t) was abolished, except as to salvage, in 1855 (a). A 
commission for the punishment of offences may be issued CM 
directed to the Lord Warden jointly with the admiral or admirals 
or his or their lieutenant, deputy or deputies (c). The Admiralty 
Court 01 the Cinque Ports (d) is also i^reserved (e), 

271 . Justices are appointed in the five ports and two ancient towns 
and such of their members as are boroughs, as in the case of other 
boroughs. The Crown has power to appoint justices having 
.^iisdiction throughout the whole of the liberties of the Cinque 
loits other than in the towns of Eye and Winchelsea and their 
corporate members, except for licensing purposes therein or 
matters which go before the general sessions of the Cinque Ports, 
ancient towns, or corporate members (f). 


Sect. 2. — Salvage Commissioners, 

272 . The Cinque Ports Salvage Commissioners consist of three 
or more persons from each of the Cinque Ports, two ancient towns, 
and their members appointed by the Lord Warden. They have 
jurisdiction to decide on all claims made by pilots, hovellers, 
boatmen, and others for services I'endered to ships, for carrying 
anchors or stores to ships, or preserving goods or merchandise 
^yrecked, within the jurisdiction of the Cinque Ports(^). An appeal 
lies either to the Cinque Ports Admiralty Court or to the Admiralty 
Division of the High Court (/i). 

The Lord Warden, the Lieutenant of Dover Castle, the deputy 
wardens of the Cinque Ports, and the judge of the Cinque Ports 
Admiralty Court have the same jurisdiction (i). 



Winchelsea and Rye were also added before the first year of King John (1199). 
rhe Lord Warden or Keeper of the [guardianm quinqut 

is also the Constable of Dover Castle, tie is also admiral, and is exempt from 
the jurisdiction of the High Court in the exercise of its Admiralty jm’isdiction 
(4 Co. Inst. *223). The boundaries of the juiisdiction of the Lord Warden are 
from the point called Red Cliff, westward of Seaford, in the county of Sussex, along 
the coast to Kaversham, thence across the water to Shellness Point, in the Islo 
of Sheppey, thence to Shee Bacon, thence in a direct line to Brightlingsea, thence 
along the shore to St. Ossyth, in Essex, thence along the shore to Maze Tower, 
and thence back to Red Cliff by way of an ima^inarv line in the sea (Cinque 
Ports Act, 1821 (1 & 2 Geo. 4, c. 76), s. 18). 

(i) There was a court of chancery and a court of load manage for the 
regulation of pilots. 

(<0 Cinque Ports Act, 1855 (18 & 19 Viet. c. 48), ss. 2, 10. 

(5) Offences at Sea Act, 1531 (28 Hen. 8, c. 15). 

(c) Cinque Ports Act, 1821 (1 & 2 Geo. 4, c. 76), s. 16. 

{d) See, as to this court, title Admiralty, Vol. I., p. 139. 

(e) Municipal Corporations Act, 1882 (45 & 16 Viet. c. 50), s. 256. See also 
Municipal Corporations Act, 1883 (-16 & 47 Viet. c. 18), s. 13, and Merchant 
Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 571. 

{/) Cinque Ports Act, 1811 (51 Geo. 3, c. 36). For the territorial jurisdiction 

of the justices of the Cinque Ports, see the Municipal Corporations Act, loo- 
(45 & 46 Viet. c. 50), s. 248. 

(^) Cinque Ports Act, 1821 (1 & 2 Geo. 4, c. 76), ss. 1, 2; Merchant Shippuig 
Act, 1894 (57 & 58 Viet. c. 60), s. 571. qs 

{h) IhuL, s. d. See The Gloria de Maria (1856), Sw. 106; The EUse {ISo^h 
Sw. 436. 

(/■) Ihid.y s. 15 ; and see title Admiralty, Vol. I., p. 139. 


Part XVI. — Courts of the Cinque Ports. 


129 


Sect. S.—The Courts of Shcptvay, Brotherhood, and GuestUny. 

273. The Court of Shepway (A-) was the ancient court in which 
the pleas of the Cinque Ports \yere heard and determined before the 
Lord V arden. Its only remaining function is to be summoned on 
the occasion of the installation of a new Lord Warden, and to have 
the patent of apijointment read to the members of the court, and 
to receive his undertaking to maintain the franchises, liberties, and 
usances of the Cinque Ports {1). 

274. The Courts of Brotherhood (;/i) and Guestling («) are courts 

which take cognisance of matters affecting the Cinque Ports and 

ancient towns, and the Ports and ancient towns and their members 
respectively. 

The Court of Brotherhood is first held, and then there is a 
general meeting of the Brotherhood and Guestling. In the Court 
of Brotherhood the mayor, two jurats, and two freemen from each 
port or town sit, with the addition in the Court of Guestling of a 
similar deputation from each corporate member. The presidiim 
officer is entitled the Speaker, and the office goes by rotation 
through the five Ports and two ancient towns (o). These courts 
are now usually only held on the occasion of a coronation to select 
the barons of the Cinque Ports who are to attend and to claim all 
the privileges of the Cinque Ports before the Court of Claims (p) 


Part XVII.— Borough and Local Courts of 

Record. 

Sect. 1. — In General 
Sub-Sect. 1 —JurMiction, 

275. Besides the county courts (g), a large number of local 
courts or record have been established either by royal charter 
or by local and personal Acts of Parliament ‘or prescription.’ 
lorty-two of these courts were abolished in 1883 (r). The re- 

(k) Curia Quiuque Portuum apud Shepway (4 Co. Inst. ‘>‘'4f 
(!) Ivnocker, Grand Coui-t of Shepway. 

(m) Brotherhood m Queen Elizabeth’s charter called “ brotheiyeeld general ” 
IS the joint assocmfaon and brotherly community one with another of the CWo 

Ia Ports, v. m 

(n) So called becamse the corporate members are guests that are invited to 
apear and sit with the Ports and towns to consult .about the general state of 
their aftairs (Jeake, Charters of the Cinque Ports, p. 91). 

(o) See Jeake,_Charters of the Cinque Ports, pp. 90 et sen. 

. occasion on which the coui'ts were held was 

just before the coronation of His Majesty King Edward YII. 

oA f courts were established by the County Courts Act, 1S4G (9 & 10 Viet 

«■ I'll’ M Courts of Request, and other courts for the recovery of 

small debts created under a great number of local and personal statutes. The 

count} couits aio now regulated by the Comity Courts Act, 18K8 (51 & 52 Viet 
€ 43), and the County Courts Act, 1903 (3 Edw. 7, c. 42), and the rules made 
thereunder, bee title County Courts, Vol. VIII r> 40 t 

(r) Municipal Corporations Act, 1883 (46 & 47 Vicrc 18) 


H.L.— IX. 


K 
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COUBTS. 


Sect. 1. 

In General. 


Extension of 
jurisdiction. 


Excluding the 
jurisdiction. 



* 


mamder still exist, and although the greater part of them have 
been in abeyance for many years (s), the corporations to which they 
ji eie gi anted can still be compelled by mandamus to hold them and 

juriSiln^i)! 


. H conferred on such of these courts not 

legulated by any local Act of Parliament as had not previously 

possessed it, and in M^ich a barrister of five years’ standing acts as 

]u ge 01 assessor, junsdiction to try actions of assumpsit, covenant, 

debt (^vhether by specialty or by simple contract), trespass, and 

trover, provicled the sum or damages sought to be recovered does 

not exceed £20, and actions of ejectment wherein the rent of the 

1)1 emises possession whereof is sought to be recovered does not 

exceed £20, and upon which no fine is reserved or made payable. 

town council of a city or borough, or a majority of 

the ratepayers in any parish within the limits of which a court of 

loca jurisdiction, other than a county court, is established, or into 

t e limits of which citj^, borough, or parish the jurisdiction of such 

coui t shall extend, present a petition to His Majesty in Council that 

e jurisdiction of the local court be excluded in any causes whereof 

the county court has cognisance, then after two months’ notice of 

the^ petition^ by public advertisement in such city, borough, or 

paiish, and in some newspajier therein circulated, if no caveat be 

enteied or counter-petition presented, an Order in Council may be 

made declaring the exclusion of the jurisdiction of such local court 

thioughout the whole or any part of the district assigned or which 

may hereafter be assigned to such county court, 

If a^ caveat is issued or a counter-i^etition presented, the 

matter IS to be referred to the Judicial Committee of the Privy 
Council for report id). 


(s) There are reports in the Civil Judicial Statistics, 1S6S— 1905, of twenty- 
four of these courts holding sittings. 

{a) B. v. J/astings Corporation (1822), 1 Dow. & Ev. (.M. C.) 53 (in this case 
no court had been held for fi%-two 3'ears) ; //. v. jVet/s Corporation (1836), 
Xiowl o62 (in this case no court had been held for two hundred years, 
and It was alleged by the corporation that the form of procedure was unknown, 
but m each case a rule was made absolute). In 1894 the Eecorder of 
Worcester doubted whether he was the proper judge of the Worcester Court of 
i le^, and refused to entertain a plea for breach of promise of marriage (96 L. T- 
Jo. 2b t), A mandamus was applied for on the part of the plaintiff to compel 
the corpoz’ation of "W orcester and their recorder to hold a court and entertain 
the plea. A rule nisi was granted on 13th March, 1894, and was directed 
\o be served on the Attorney-General (Thnes Newspaper, 14th March, 1894). 

1 - fke rule 7iisi was made absolute after counsel for the 

plaintiff and the corporation and for the Attorney-Groneral had been heai • 
No writ of mandamus was actually issued on the corporation, and the Eecorder 
acted on the order. 

(5) A.-G. of Isle of Man v. Cowlet/ (1859), 12 Moo. P. C. C. 27 ; P- 
Haverimj-atte- Bower (1822), 5 B. & Aid. 691. 

(r) Municipal Corporations Act, 1835 (5 & 6 Will. 4, c. 76), s. 118. This 
j^isdiction was continued by the Municipal Corporations Act, 1882 (45 & 46 
Vict. c. 50), s. 183, which Act repealed the fonner Act, See also the Borougn 
and Local Courts of Record Act, 1872 (35 & 36 Viet. c. 86). i 

(d) County Courts Act, 1852 (15 & 16 Yict. c. 54), s. 7, repealed and re-cnactea 
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278. His Majesty has power, by Order in Council, to enlarge the 

district of any inferior court of record, or where any part of the 

district IS comprised mthin the jurisdiction of any ‘like court to 

contract the same, and to make any alteration or regulation for 

the holding or sitting of the court both as to time and place 

notwithstanding any provision in any Act constituting the court! 

Ro such Order can take effect in respect of any court not haviim a 

judge who IS either a barrister or special pleader, or a solicitor 

who has practised as a solicitor for ten years (e). This power has 
never been exercised. ^ 

There is also power by Order in Council to confer on these courts 
the same Jill isdiction in equity and in Admiralty resiiectivelv as anv 
county court now has, or may hereafter have(y), and power liy 

petition of the council of a boroimh 
and of the justices for the county in quarter sessions to extend the 
aiea of the jurisdiction of a borough civil court over any district 
adjacent to the trough within the jurisdiction of those quarter 
sessions {g). Neither of these powers has ever been exercised. 

jurisdiction in equity, 

01 at law and in equity, and in Admiralty respectively, have also had 
conferred upon them jurisdiction to entertain defences or counter- 
claims involving matter beyond their jurisdiction so far as they 
lelate tothe demand of the plaintiff and to the defence thereto, luff 
no lehef exceeding that which the court has jurisdiction to admin’ister 

of such counterclaim. In case 

of such a couiiteiYaim power is given to the High Court on the 

application of either party to order the transfer of the whole pro- 

ce^ing fiom the inferior court to the High Court (Ii). 

Ihe jurisdiction of these inferior courts to entertain counter 
claims has been further extended (i) so as to enable an inferior 

com t to hear and determine a counterclaim— ( 1 ) when the cau.se 

of action IS outside the local limits of its jurisdiction but is 

mm-d(/ ) jurisdiction of any other inferior ’court of 

ecouKA), 01 ( 2 ) vhen the cou nterclaim involves more than one 

by County Courts Act, 1S88 (ol & o2 Viet c 4'n « 7 tu i ■ r, 
m.aJe under this power are Vefevroa ir. i‘ ^ Orders in Council 

which they have been made. Apparent! v courts in respect of 

tliis enactment are not affected bv the / Council already made under 

diction of county courts to Tim. increase in the limit of the juris- 

(e) Small Dek Ac^ 1 845 S ft Viet c" ^ 

officers and notice of the Order, see the section compensation of 

(/) Judicature Act, 1873 (30 & .‘37 Yict c \ * f • 

as rof?ar(ls all causes of actimi -I - inferior court has, 

to grant the same relief redre^^ nn l ^ ^ Ji^insdiction for the time being, power 
or counterclaim, in as full and eft'ect to every defence 

in the like case by The IIi “i? and ought to be done 

Court Practice, 1909, p. 1314. s. 89). See also \early Supreme 

(.7) Municipal 1882 (45 & 40 Viet c oO) s 1S5 

(A) Juflicatur© Act av ^ T t. s. loo. 

CoUKTS, Vol. VIII \]) 4T> COUXTY 

Kupreme Court Prartic^!!,'im)y; p bit ' Countekclaim ; 


Sect. l. 

In General. 

Alteration of 
district. 


and Yearly 


: J'Yc'**'''’® 48 Viet. c. 61), s. 18 

(a) Ibi^ piovision may be very far-rp*iflitno ‘p- • i 

Hundred Court (which’ has jurtsdic ib P an action m the Salford 

V ju-iiooituou up to ioO) a counterclaim was raised 


Defences and 
counter- 
claims. 
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Courts. 


Sect. 1. cause of action, as to each of which a separate action might have 
In General been maintained being within the jurisdiction of the court, and the 

amount of the counterclaim exceeds the jurisdiction of 
the court ; or (3) when the amount of the counterclaim exceeds 
the jurisdiction, provided the plaintiff does not object in writing 
within the ^^i^escribed time. In addition, in any case w*here the 
counterclaim involves matter beyond the jurisdiction of the court, 
the court may on such terms, if any, as it thinks just either 
adjourn the hearing or stay execution on the judgment to enable 
any party to appl)^ to remove the proceedings into the High Court, 
or to enable the defendant to prosecute a cross action in any court 
of competent jurisdiction, and in default of any such application 
being made or action being brought the court shall after the expira- 
tion of the time limited have jurisdiction to hear and determine the 
w^hole matter in controversy to the same extent as if the parties 
had consented thereto. 


Application of 
Judicature 
Act, 1873, 
s. 25. 


Procedure 
and rules. 


280 . The rules of law contained in s. 25 of the Judicature 
Act, 1873 (/), as amended by s. 10 of the Judicature Act, 1875 (m), are 
applied to inferior courts {n) so far as the matters to which they 
refer are cognisable by such courts. 

Sub-Sect. 2 . — Proudure and Power to mal<e Pades. 

^ 281 . The procedure in inferior courts of record is generally 
similar to that which existed in the superior courts of common law 
before the passing of the Common Law Procedure Act, 1852^)) 
with the exception that all actions are to be commenced by w'rit of 
summons (a). In some cases, however, rules regulating practice 
and procedure have been made by the judges, and approved by the 
judges of the superior courts. In other cases Orders in Council 
have applied to particular courts the provisions contained in the 
schedule to the Borough and Local Courts of Eecord Act, 1872 (h), 
and the provisions of other Acts. 

All the powers under wLich these Orders w-ere made (c) continued 
in force until 1883, W'hen they were repealed, except 
of the Act of 1872, wdth the condition that where any repe^^^p**^^^' 

ment had been extended to a local court by Order in OounciF-euch 

based on a cause of action arising wholly at Wallingford, the section 

give the Salford Hundred Court jurisdiction, whatever the amount of toe 

counterclaim. 

(0 36 & 37 Viet. c. 66. 

(77j) 38 & 39 Viet. c. 77. 

(«) Judicature Act, 1873 (36 & 37 Viet. c. 66), s, 91. ! 

(1879), 4 Q. B. D. 371. See title County Courts, VoL Till., p- 1'^-- 

(o) io & 16 Viet. c. 76. 

(a) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. ISl. , 

(5) 35 & 36 Viet. c. 86. The schedule to the Act has been applied to 
following courts : — Bristol Coui’ts of Tolzey and Pie Poudre ; Great 
Borough Com*t; Kingston-upon-HuU Court of Eecord; London Mayors Co » 
Norwich Guildhall Court; Poole Civil Coui't of Eec(^; Scarborough Cour 
Pleas ; York Court of Eecord. See under those courts, 

(c) Common Law Procedure Act, 1852 (15 & 16 Viet. c. 76), s. 22S; 


. 91 . See Kino t. Hawl.-esworlh 


I 


Law Procedure Act, 1854 (17 & IS Viet. c. 125), s. 105; 
cedure on BiUs of Exchange Act, 1855 (IS & 19 Viet. c. 67), s* 0; Co 
Law Procedure Act, 1860 (23 & 24 Viet. c. 126), s. 44. 
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enactment should be construed as if it were contained in a local Sect, i. 
and personal Act relating to such court (d), A power was In General, 
substituted to apply by Order in Council to any local court the 
provisions of the Judicature Acts and the Rules of the Supreme 
Court. This last power has only been exercised in the case of the 
Court of the ice-Chancellor of the University of Oxford, and in 
that case only as to appeals (e). 

The procedure varied in different courts, but it was 
generally based on either the old practice of the Court of King’s 
Bench or on that of the Court of Common Pleas, that is to say, 
by attachment of the goods or person of the defendant to answer 
the claim of the plaintiff'. But this procedure ceased in 1838, 
when arrest on mesne process was abolished {/). So that the pro- 
cedure in those courts for which rules have not been made since 
that date would not appear to be very determinate. Probably, 
however, the next step after the service of the writ of summons, if 
the defendant does not enter an appearance, would be to proceed in 
the case of actions of debt or covenant by distress on the 
defendant’s goods to comi^el an appearance (//), except in the case 
of those courts where judgment went in default of appearance. 

The object of compelling the defendant to appear is that in his 
absence the plaintiff’s complaint cannot he heard {It), If appear- 
ance is entered, the ensuing steps would be declaration, plea, 
joinder of issue, and trial. 

The judge of a borough civil court, if he is a barrister of five 

years standing, has power to make rules of procedure to be 

approved by the recorder, if he is not judge of the court or does not 

act as the judge s deputy (/), and also by the Rule Committee of the 
Supreme Court (A). 

There is also power by Order in Council to make rules (1) as to 
the appointment of deputy and assistant judges (m). 


Sub-Sect. 3.~A2q>€ah, 

282. An appeal lies from all inferior courts of record to a Appeals 

divisional court of the King’s Bench Division on notice of 
motion (n). 


{fl) Statute Law Revision and Civil Procedure Act, 1883 (4(J & 47 Viet. c. 49) 
(e) See p. 187, 

Mesne rrocess was the 

w it of issued utter the writ or other process commencing the uction. It 

an.l the linal process 

to execute the jud^nent. bee Tidd, Practice, loth ed., p. 127, note(a). ^ 

//) Ij Ilham V. {Lord) 1825), 3 B. 6c C, 772. 

(A) Ihld. ilt p. 788. 

■p Municipal Corporations Act, 18S2 (45 & 40 Viet. c. 50), s. 182 (1), (2). 

This approval had 

(!) V* ^ throe judge.s of the superior courts of comiuou law 

- ix .^.vicu c. 8. 1), afterwards by three judges of the High Court 
(iMunicipal Corporations Act, 1882 (4o & 4(i Viet. c. 50). s. 182). 

{/) Borough and Local Courts of Record Act, 1872 (35 A 30 Viet. c. 80), s. 7. 
(m) bee p. post. ^ ‘ • 

(a) Darloa, v. shuttle worth, [1902] 1 K. B. 721. Prior to this case it was 
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Courts. 


Sect. 1. 

In General. 


Judges of 
local courts. 


V. 

V 


All conditions precedent to the former right to brin" error 

are still conditions precedent to the right to appeal, and the 

objection must have been distinctly taken and brought to the 

attention of the judge before verdict. The objection also must 

be on a point which could have been the subject of a bill of 
exceptions (o). 

But it is unnecessary to draw up a bill of exceptions (p) before 

verdict, or to have the same sealed by the judge, or to comply with 

any other requirements in the nature of procedure on which the 
right to bring error depended. 


feUB-SECT. 4 . — Judges and Sittings* 

283 . In very few of the charters granting these courts was there 

any provision made for the judge being a professional lawyer. But 

now where there is a recorder of the borough he is to act as judge, 

except where the court is regulated by a local Act of Parliament, 

or where at the time of the passing of the Municipal Corporations 

Act, 1835 ( 7 ), a barrister of five j^ears* standing acted as judge or 

assessor of the court. In those cases where there was in 1835 a 

judge who was a barrister of five years’ standing the appointment 

of the judge is by the corporation. In other cases the ofidcer of the 

borough designated by the charter or by custom of the court is to be 

the judge, and power is given to the corporation to api^oint such 
officer (r). 

If an Order in Council (s) should be made enlarging the district 
of any inferior court of record the judge of which is not a barrister, 
or a special pleader, or a solicitor who has practised as such for 
ten years, the persons in whom the appointment is vested must 
within three months of the Order in Council, at a meeting called for 
the purpose, appoint a judge qualified as aforesaid, subject to His 


doubtful how far and in what manner appeals to the High Court lay from those 
inferior courts of record to which the enactments as to appeals from county 
coui'ts h^ad not been applied by Order in Coimcil under s. 15 of the Judicature 
Act, 1875 (88 & 39 Viet. c. 77), and where there were neither any statute 
nor any rules of the inferior court I'egulating such appeals. In 1SS8 a parlia- 
mentary paper (Parliamentary Paper, 1888 (C. 187), continued by Parliamentary 
Paper, 1888 (C. 187, I.)) reported that in some cases it was unknown whether 
there was an appeal, and that in others there was none. 

(o) Darhno v. Shutthworth, [1902] 1 K B. 721, at p. 733. By the Infenor 
Courts Act, 1779 (19 Geo. 3, c. 70), s. 5, as amended by the Imprisonment for 
Debt Act, 1827 (< & S Geo. 4, c. 71), s. 6, error or supersedeas in the case of a 
verdict under £20, in any infeiior court of record, may onlv be brought if to® 
defendant finds two sureties to assure the prosecution of the appeal, and the 
payment of the debt and costs of the appellant if unsuccessful. 

{p) By the Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 69, Sched. XLIAm 
repealed by the Judicatiue Act, 1875 (38 & 39 Yict. c. 77), s. 16, bills of exception 
and proceedings in error were abolished so far as regards the High Court. 

M 5 & 6 Will. 4, c. 76. 

(r) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), ss. 175, 176. in 
1894 the Kecorder of Worcester had doubts as to the meaning of this enact- 
ment, and refused to hold the Court of Pleas of the borough. A mandamus 
however, was applied for, and a rule absolute made commanding him to no 
the court (see 96 L. T. Jo. 267). 

(«) Under the Small Debts Act, 1845 (8 & 9 Yict. c. 127), s. 9. 
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Majesty’s approval, and in default of such appointment His Majesty 
has power to appoint a duly qualified judge (a). 

Every judge or assessor of a borough civil court other than the 
mayor holds {b) his office during good behaviour, 

284. The recorder has power given to him to appoint a barrister 
of five years’ standing to act as deputy for him at the present or 
next court or courts. 

The Crown is empowered (c) by Order in Council to make rules 
as to the appointment of deputy judges and assistant judges. This 
power has been exercised by an Order in Council of 2Gth June, 
1873 (d), which requires the appointment to be in writing, specify- 
ing the reasons for, the extent of, and the duration of the appoint- 
ment, and that it shall be approved by the Lord Chancellor. 

The authority having the appointment of a recorder has power 
to appoint a deputy if the recorder is unable to do so (t'). 

285. The Lord Chancellor is empowered to remove any judge 
of an inferior court of record for misbehaviour or incapacity (/). 

286. The courts are directed to he held for the trial of issues 
of fact and of law four times at least in each year, and with no 
greater interval than four months between two consecutive courts. 

Subject to this provision, in cases where the recorder is the 
judge, the court is to be held when the recorder thinks fit or the 
Secretary of State for the Home Department directs (y). 

Sus-Sect. b.— Juries. 

287. All burgesses are, unless exempt or disqualified, qualified 
and liable to serve on juries for the trial of issues in the borough 
civil court. The clerk of the peace and the registrar of the borough 
civil court are directed to summon a sufficient number of persons 
qualified and liable if there is any cause to be tried at the borough 
civil court. No person shall be summoned to serve as a juror 
more than once a year (either at quarter sessions or in the civil 
court) until every person qualified and liable has been summoned. 
Non-attendance or wilful withdrawal is punishable by fine at the 
discretion of the court (/<). 


Sub-Sect, (i.— Officers and Fees, 

288. Corporations are under the obligation to appoint a registrar 
foi the borough civil court, who is to be either the town clerk or a 
separate officer, and also other requisite officers (/). 

(a) Under the Small Debts Act, LS45 (S & 9 Viet. c. 127), s. 9. 

Ud Municipal Corporations Act, 1S82 (4o & 4G Viet. c. 50), s. 177. 

(c) Borough and Local Courts of Record Act, 1872 (Go A Viet. c. 80). s. 7. 

(a) Statutory Rules and Orders Revised, VoL VI., Inferior Court, England, 
p. 5. 

(^) Ifecorders, Stipendiiiiy Magistrates, and Clerks of the Peace Act, 1900 
(0 Edw. 7, c. 40). 

(/) Small JJebts Act, 1.S45 (S & 9 Yict. c. 127), s. 10. 

{;/] Municipal Corporations Act, 1882 (4o & 40 Viet. c. oO), s. 180. 

(/[) loifL, a. 18(>. ^ As to jurors in the Cinque Ports, see a. 248 (6), which, 
however, only mentions quarter sessions. See generally title Juries. 

(/) Municipal Corporations Act, 1882 (45 & 4(i Viet. c. 50), s. 178 (1), (2). 


Sect. 1. 

In General. 
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Courts. 


Sect. 1. 

In General. 


The town council are empowered to fix fees 
approval of the Home Secretary. If fees are not so 
to be the same as those taken before 1835 (k). 


subject to the 
fixed, they are 


Certiorari. 


Sub-Sect. T . — Removal of Causes. 

,, rernoval of causes from inferior courts of record into 

t re High Court is efiected by writ of certiorari issued to the inferior 
court of record!/), directing the record to be removed into the High 
Court (m). Certiorari always lies except where taken away by 
statute (h). It appears, therefore, that any action in an inferior 
court can be removed into the King’s Bench Division at any stage 
e 01 e judgment (o). In addition to removal by certiorari, any 
proceedings in an inferior court in Avhich the defence or a counter- 
claim involves matter beyond the jurisdiction of that court may be 
tiansferred to the High Court on an order of the High Court or a 
judge thereof, which may be made on the application of any party 
to the proceedings (p). Judgments of an inferior court may be 
remo\ed into the High Court for the purjiose of execution {q). 


Pie poudi'c 
courts. 


Sect. 2. — Courts of Pie Poudre. 

290. Courts of pie poudre (/•) are in many cases granted to 
boroughs in their charter. These courts, which are courts of 
record, had jurisdiction to decide as to all manner of contracts, 
tres 2 )asses, covenants, and debts done within the time of fairs or 
markets and within their jirecincts. The jurisdiction only extends 


1a Coiiiorations Act, 1S82 (45 & 4G Yict. c. 50), s. 178 (3), (4). 

[() ihere "were two inodes by \vhich causes in the inferior courts coiild he 
lemo'^d into the supeiior courts at Westminster. The first was by certiorari, 
and the second hy a writ of habeas corpus cum causa, which la}' when the 
defendant had been attached by bis person or arrested on mesne process, and 
was directed to the officer in whose custody he was to bring him up and 
suriender him to the marshal of the King’s Bench or the warden of the l^jng’s 
prison. It also lay to his bail for the same purpose. Since 1838, when mesne 
process in inferior courts was abolished by the Judgments Act, 1838 (1 
\ ict. c. 110), this mode of removal by habeas corpus cum causa is no longer in 
use (see Arcbbold, Practice, Sth ed., p. 1152). 

{rn) Foi-merly into the Chauceiy or the King’s Bench (Fitz. Nat. Brev. 2-15; 
see also Aichbolcl, Practice, Sth ed., p. 1156). 

(n) Guoilriyht d. Hadler v. Drimj (1823), 2 Dow. & By. (k. b.) 407; Patterson d. 
Gratlndge^Y. Eadcs (1824), 3 B. & C. 550. “ A 'writ of cer^?'on/n' is a matter 

of course” ; Sijmonds v. Dimsdah (1848), 2 Ex. 533. As to cer^jorezn generally, 
see title Crowx Practice. 


(o) R. V. hefon {Inhabitants) (1797), 7 Term Pep. 373 : Kemp v. Pa/ne (1814)^ 
1 Dow'. & L. 885. 

(p) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 90. See title CoUXTY 
Courts, Yol. YIII., p. 434. 

(7) Inferior Courts Act, 1779 (19 Geo. 3, c. 70), s. 4; Judgments Act, 1838 
(1 & 2 ^ ict. c. 110), s. 22; Borough and Local Courts of Eecord Act, 18*- 
(35 & 36 Yict. c. 86), Sched. 9, 12. And see titles Execution; Judgments 

AND Orders. 


(r) iVe poudre is usually derived from pes pulvericatus (dusty foot). 
Barrington, however, suggests that the true deiivation is pied pulderaux {o^a 
French for “ pedlar ”) (Observations on Statutes, 3rd ed., p. 382. See also 
Gneist, History of the English Constitution, Yol. I., p. 381 ; Carter, History or 
English Legal Institutions, 1st ed.,p. 256). As to these courts see stat. (14* *-G 

17 Edw. 4, c. 2. 
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to questions arising at the particular fair or market in question, 
and not to those arising at any previous one. If it appears 
that the cause of action is not within the jurisdiction of the. court 
of pie poudre, the plaintiff is remitted for his remedy to the ordinary 
courts. The law administered in the courts of pie poudre is the 
law merchant. The court of pie poudre is only authorised to sit on 
a day for which the fair or market is granted by the charter, and not 
on any other day on which the fair or market may actually he held ( 5 ). 
The procedure in courts of pie poudre is simple — pleas are l:)egun 
without a writ, and an answer has to be made Muthin a day, in 
many cases within an hour. Pleas may be adjourned from hour to 
hour and from day to day. Judgment may be deferred to the time 
of another fair or market (>)■ Courts of pie poudre are almost 
ol)Solete, except in the case of Bristol (k). 

Sect. 3. — Court of the Clerk of the Markets. 

291. There was formerly an officer of the King’s household 
called the Clerk of the Markets of the King’s Household, who 
had jurisdiction to inquire whether weights and measures were 
according to the King’s standard or no ((/). The charters of many 
boroughs contain a grant of a court of the Clerk of the Markets (/>). 
By such a grant the jurisdiction of the Clerk of the Markets of the 
King’s Household is ousted, and the corporation has jurisdiction to 
inquire of weights and measures (c) in its court of the clerk of the 
markets. 

The Clerk of the Markets is entitled to a fee for sealing weights 
and measures, but not merely for viewing them ((/). 

Sect. 4. — Courts of the Staple. 

292. Some boroughs possessed a court of the staple (c), in which 
justice was administered according to the law merchant by the 


(«) Y. H. 22 Edw. 4. 33 (B). 

U) Seldeii t^oeiety, VoL XXIII., p. 20. “ Secundam natiiram curie pedis 

pulveris ati perciismn fieri debet de bora in horam a die in diem etnon ultcrius.” 
E. H. O, Coram Bege Roll, 802, m. <S7a. Thi.s was ou account of the need of 
expedition “ propter per.sonas qui celerem habere debent justiciam, sicut sunt 
mercatores quibus exhibetur justicia pepoudrous ” (Bract, f. 334). 

(a) Selden Society, Yol. XXIII., p. 2o. 

(a) He is to this day called c/en'oad hospitH reqis, for of ancient time 

there was a continual market kept at the couH gate (4 Co. Inst. 273). 

{h) “ Le clerke de market est auciet officer, et couiet voire que touts, weights 
et measures soient accordant al estandcrd le ro)', que demur in leschequer a 
"W estm, et il tient court, et fait proces al vicount, et bailies de villes de retorner 
panels auant lui a certaine jour, per que il inquirera de choses incidents a sou 
office ” (Crompton on Courts, p. 220). “ This officer hath a coui't which he may 
still keep, and hold plea therein of that which belongs to his office . . . but it 
seems he can inflict no punishment, nor proceed further than to take the present- 
ment of the offenders, and then impose fine or amerciament upon them according 
to the statutes ” (Sheppard, Office of the Clerk of the Market, pp. 118, 110). 

(r) 4 Co. Inst. 274. 

(f/) As to corporations having a grant of this franchise, see post, under the 
names of the several corporations. 

(e) “ The word sta^de, anciently written estaple, commeth of the French word 
estupe which signifieth a mart or market” (4 Co. Inst. 238). 


Sect. 2. 

Courts of 
Pie Poudre. 


Clerk of the 
Markets. 


Courts of the 
staple. 
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Courts. 


Sect. 4. 

Courts of 
the Staple. 


Abingdon. 


Alston Moor. 



mayor and constables of each staple. A statute of Edward III (f) 
enacted that merchants coming to the staple should be ruled by the 
law merchant as to all things touching the staple ; pleas of land, 
however, were to be tried by the common law. A mayor of the 
staple and two constables were elected annually by the merchants 
aliens as well as denizens ; and two aliens were chosen by the mer- 
chant strangers to try causes touching such merchants {g). When 
an inquest (jury) was had to try a cause it consisted wholly of aliens 

^yhen both j^arties were aliens or denizens respectively, 
but half of aliens and half of denizens when one party was an alien 
and the other a denizen (/<). The mayor and the constables were to 
)e s\^oin m the Chancery to do lawfully that which pertain unto 
them (0. These courts are now practically obsolete. 


Sect. 5, — Particular Courts {]), 


(i.) Ahingdon, 


293. The Abingdon Court of Eecord has jurisdiction in personal 

actions up to i!10(A*). It is directed to be held weekly. There is 
a recorder of Abingdon, who is consequently judge of the court (i). 

The proceedings are as at common law under the old practice 
of the superior courts before 1852. The court has been in abey- 
ance since 1836. No rules of court or tables of fees are in 
existence. 

There is also a court of pie poudre (»/), which had long been out of 
use in 1835, and a court leet (n). 


(ii.) Alston Moor. 

294. The Lords of the Admiralty^ are lords of the manor of 
Alston Moor, in the county of Cumberland, and have there a court 


(/) Statute of the Staple (27 Edw. 3, stat. 2), repealed by Statute Law Eevision 
Act, 1863 (26 & 27 Viet, c, 125). This repeal does not “ affect any principle 
or rule of law or equity, or established jurisdiction, form or course of pleading, 
practice or procedure, or existing usage, franchise, liberty, custom, privilege, 
restriction, exemption, office or ajipointment, notwithstanding that the same 
respectively may have been in anj*^ manner affirmed, recognised, or derived by, 
in or from any enactment hereby repealed.’* The staple of wools, leather, 
woolfels, and lead were directed to be held at Xewcastle-upon-Tyne, York, 
Lincoln, Norwich, Westminster, Canterbury, Chichester, Winchester, Exeter, 
and Bristol, and at Kaermerdyn in AVales (ibid., c. 1); “and because that 
merchants may not often long tarry in one place for levying of their mer- 
chandises, we will and grant, that speedy right be done from day to day and from 
hourtohour*’ (/5/Vi.,c. 19). 

(/y) Statute of the Staple (27 Edw. 3, stat. 2, cc. 21, 24). 

(h) Ibid., c. 8. ^ ; 

(7) Ibid., c. 23. 

(./) Where a borough referred to in this section has a recorder it is so stated. 

(/i) This court is held under the authority of a charter of Queen Etabetn 
(Pat. Pol. 7 Eliz., Part II. (1565)). ^ 

(/) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. 
p. 134, (nde. 

{m) See p. 137, ante. 

[ri) This court is held under the authority of a charter of Philip and Mary 

(Pat. Pol. 3 & 4 Phil. & Mar., Part VI. (lo57) ). Appendix to Peport of tne 

Municipal Corporations Commissioners, 1835, Part I., pp. 6 — 6. Informatio 
kindly given by the town clerk. See p. 215, jiost. 
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leet (o) and view of frankpledge with a court baron (p) and customary 
court (q) . The jurisdiction extends to debts and amerciaments up to 
4:2, and to the assessment of damages done by the working of 
mines and minerals within the said manor. The judge is a certified 
solicitor appointed by the Lords of the Admiralty, with a salary of 
£10 a year. There is also an officer of the court, with a salary 
of £5 a year (r). The latest plaints entertained in this court 
seem to have been in 1895 (s). 

(iii.) Andover, 

295. The borough of Andevor, or Andover, has a court of record (a) Andover, 
with jurisdiction over all classes of actions where the amount in 
dispute does not exceed £40. The court has apparently been in 
abeyance since 1812 {h). The borough has a recorder, who is 
consequently judge of the court(c'). The corporation has also a 

court leet(J). 

(iv.) ArifndeL 

296. The incorporation of Arundel rests on a judgment of the Arundel. 
Queen’s Bench in the reign of Elizabeth (c) on an information of 

quo tvarranto, in which it was held that the inhabitants are entitled 
to hold a court every three weeks with a jurisdiction limited to 40s., 
and in that court to choose portreeves, constables, and sergeants- 
at-mace. Apparently there has been no action in this court since 
1798 (/). 

(v.) Banhnri/. 

297. The Banbury Court of Becord (q) has jurisdiction over all Banbury, 
classes of actions where the amount in dispute does not exceed £40. 

The pleadings are as at common law under the old practice. The 
court was held before the mayor or his deputy, assisted by the town 
clerk as assessor and registrar. The court was for a long time in 
abeyance, but was revived shortly before 1835, and the practice 
and machinery revised by Serjeant Talfourd, the then deputy 
recorder. The borough has a recorder, who is consequently the 
judge of the court. 

A copy of regulations or “ Ordynances for the Courte and the 


Sect. 5. 

Particular 

Courts. 


(o) See p. 215, jjost. 
ip) See p. 210, post, 

{(j) See p. 210, post. 

(?•) Parliamentary Paper, 1887 [0. 1N7], Ixxxii. 169. 

(:#) Judicial Statistics for 1S94, Parlijimentary Paper, 1806 [C. 8260], xciv. 1. 

{a) ^bis court is held under the authority of a charter of (iueeii Elizabeth 
(Pat. Pol. 41 Eliz., Part XII., f. 2:i). 

(h) Appendix to Report of the Municipal Corporations Commissioners, 1835, 

Part II., pp. 1081-1088. 


(c) Municipal Corporations Act, 1882 (45 & 40 Yict. c. 50), ss. 175, 176. 

(r/) See ]). 215, post. 

(e) 28 Eliz., 22nd June, 1 586. 

(,/ ) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part IL, p. 669. ^ 

(.'/) Bhis court is held kinder the authority of a charter of George I. (Pat. Rol. 

4 Geo. 1 (1718), Part YII,, No. 1), confirming charter 1 Mary, granted 26th 
January, 1554. 
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Sect. 5. 

Particular 

Courts. 


High Peak 

Barmote 

Courts. 


Offys’s of the Same,” dated 4 & 5 Phil. & Mar., is in existence as 
IS a printed set of rules and forms dated 1841. 

The borough has also a grant of courts of pie poudre (h) during 
uhe fans and markets, but these courts have long been disused (i). 

There IS also a court leet (A). 


(vi.) Barmote Courts of Hiyh Peak. 

298 . The_ Great Barmote (/) Courts and the Small Barmote 
oul 0 -Higli Peak are ancient courts with jurisdiction relating 
to mining rights and civil pleas in the King’s Field or King’s 
Tee(w) and other parts of the hundred of High Peak, in the 
county of Derby, where His Majesty is entitled to mineral duties, 
liiese courts are now regulated by statute (n), and are courts of 
lecoid(o). The judge is the steward, who is ap 2 :>ointed by His 
llajestj'- under the seal of the Duchy of Lancaster, or his deputy, 
ihe qualification for the office is either being a barrister of five 

."^eais standing, a special jileader of ten years’ standing, or a 
solicitor of seven years’ standing (p). 

The officers of the courts are the head bariuaster and deputy 
bai masters ( 7 ), Two Great Barmote Courts are directed to be 
held at Moniash during the year, but at present only one is held, 
about Midsummer (r), and Small Barmote Courts at places fixed by 
the steward as they may be required (,s*). The business transacted 
in the Great Barmote Court is the swearing in of the grand jury, 
aiid bills of directions, cross bills etc. relating to mining rights (t)* 
The jurisdiction of the Small Barmote Courts includes actions of 
title, trespass, and debt(w). This jurisdiction is not exclusive(r)' 
Causes may be removed by certiorari on reasonable cause shown 
by^ affidavit, but not otherwise (/r). 

The stew’ard and grand jury have power to make new rules and 
customs, with the approval of the Chancellor of the Duchy of 
Lancaster, for the better regulation of the working and carrying on 


(/<) See p. 13G, a}ite. 

(^) Appendix to Report of the Municipal Corporations Commissioners, IS35, 
*’ l^P* ^ InfoiTnation kindly ffiveu by the town clerk. 

(/c) See p. 

(/) liaiTnote, “ bargh-mote.” Bargh = “a mine wheroout of metalls flr® 
digged” (AV. Robertson (1693), Phraseologia Generalis 207). The privileges 
of the miners in High Peak were ascertained and confirmed at an inquisition 
held at Ashbourne 1287 a. d. 

(m) The King s Field of High Peak includes the liberties of Castleton, 
Bradwell, Ilucklow, A\ inster, Moniash, Taddington, and Upper Haddon. 

bO High Peak Mining Customs and Mineral Courts Act, ISal (IT & 15 
Vict. c. SM). See also title Mixes, Minerals axd Quarries. 

(o) Ibid., 8 . 15. 

(p) Ihid.y ss. 3, 4, 5, 15. 

( 7 ) Ibid,, ss. 9 — 14. 

(r) Information kindly given by the Barmaster of the High Peak. 

(s) High Peak Mining Customs and Mineral Courts Act, 1S51 (14 & lo 'ict. 
c. 94), s. 6 . 

{t) Ibid., s. 7. 

Oq Ibid.j ss. 7, 16. 

(v) Ibid., s. 55. 

(w) Ibid., ss. 29, 52. 
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of the mines within the district, and for the guidance and protec- 
tion of the mines, and for regulating the practice and proceedings 
of the Great and Small Barmote Courts and of views and other 
proceedings, and for the execution of an)’- process of these courts (.r). 
New and additional rules and customs were made in 1859 under 

this power (y). 

The procedure as to grant of new trials, setting aside judgments, 
and stay of proceedings is similar to that of the High Court (r). 
The issue of subpoenas (which may be served in any part of 
England), execution, and other matters are regulated by statute (.r). 


(vii.) Barmite Courts of Wirksworth and its Liberties. 

299 . These are similar courts to those of High Peak (a). They 
also are regulated by statute (//). The jurisdiction extends over the 
King’s Field in the soke and wapentake of Wirksworth, and also 
over five other liberties (c). The Crown has power to appoint a 
steward for the Wirksworth Barmote Courts (d), and the persons 
entitled to the first estate of freehold in the mineral duties payal)le 
in the several liberties have power to appoint stewards for these 
liberties (e). The cpralification of stewards (./'), provisions as to 
certiorari (fi), jurisdiction of courts (h), procedure etc., are similar 
to those in the case of the Barmote Courts of High Peak. The 
courts are courts of record (/). Rules and customs are scheduled to 
the Act regulating the court {k). 

(viii.) Barnstaple, 

300 . The corporation of Barnstaple have a court of record (/), 
V'hich was directed to he held before the mayor, recorder, and aider- 
men, or any two of them, and has jurisdiction in personal actions to 
any amount. The practice is similar to that of the King’s Bench 
before the Common Law Procedure Act, 1852 (m). It is said that 
the only table of costs in existence is nearly three hundred years old. 


(j;) Higli Peak Mining Customs and Mineral Courts Act, ISdl (H & 15 Viet, 
c. 94), 8. 50. 

(y) Statutoiy Pules and Orders Pevised, Vol. VI., Inferior Coin'ts, England, 

р. 03. 

( 2 ) High Peak Mining Customs and Mineral Courts Act, 1S51 (14 Sc 15 
Viet. c. 94). 

(a) See p. 140, ante, 

(b) Derbysliii'e Mining Customs and Mineral Courts Act, 1.S52 (15 Sc 10 Viet. 

с. clxiii.). 

(c) (1) Ashford, Ilartington, Peak Forest, and Tideswell ; (2) Crick; 

(3) Stoney Middleton and Eyam ; (4) Youlgrave; and (5) Litton. 

(d) Derbyshire Mining Customs and Mineral Coui’ts Act, 1852 (15 & 10 Viet, 
c. elxiii.), 8. 3. 

(e) Ibid., 8S. 3, 4. 

(/) 

{(j) Ibid., 88. 3S, GO. 

(li) Ibid., s. 10. 

(/) Ibid., s. 24. 

(/c) Ibid., Schedule. 

(/) This court is held under the authority of a charter of 8 James I. (1010) 
(Pat. Pol, 9 Jac. 1, Part II., No. 15). 

(m) 15 & 10 Viet. c. 70. 


Sect. 5. 

Particular 
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barmote 
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Courts, 


Sect. 5. 

Particular 

Courts. 


Basingstoke. 


Bath. 


Beaumaris. 







No rules of the court are kiiouTi to be in existence Cn). The boroufrb 
has a recorder, M’ho is consequently judge of the court (o). ^ 


(ix.) BasingstoJee. 

301 . The Basingstoke Court of Eecord has jurisdiction in personal 

actions up to ilO(^). The court is directed to be held^ weekly 

befoie the mayor, chief steward, and aldermen. It has been in 
abeyance for a very long period. 

There is also a court of ancient demesne for the levying of 

fines and recoveries of lands of ancient demesne within the mLor 

0 asingstoke (q) and a court leet(r), having jurisdiction over 

nineteen tithinp, which is held twice a year before the town clerk 
as steward of the leet (.s). 

The charters also grant to the corporation a court of pie poudre (t), 
however, has not been held for many years. 


i 


(x.) Bath. 

302 . The Bath Court of Record (u) has jurisdiction in personal 
actions to^ any amount wdthin the city and its suburbs, liberties, 
and precincts, including Bathwick (.r). The procedure is the 
same as that of the old superior courts before 1852. There is 

a recorder, who is consequently judge of the court. The last trial 
held in this court was in 1821, 

There is a court leet(?/) held befoi’e the town clerk as steward of 
the manor (z), 

(xi.) Beavnuiris. 

303 . The Beaumaris Court of Eecord (a) has jurisdiction over 
:»ersonal actions up to or exceeding 405 . The court is directed to 

:)e held weekly every Thursday before the mayor or bailiffs. It 
has been in abeyance since 1779. 


(7O Appendix to Report of the Municipal Corporations Commissioners, 1835, 

Part I., p. 427. 

Act, 1S82 (4d & 46 Viet. c. 50), ss. 175, 176, 

/r\ 1 c^rt IS held under the authority of charter’s of James I. and Charles I. 

^ri^naha RoL, 20 Jac. 1, Part L, Rot. 61, granted 1st July, 1622, and 

No. 11, granted 20th August, 1621). The charters 
only differ in the title of the corporation. 

(7) See title Real Property and Chattels Real; and Fines and Recoveries 
Act, 1833 (3 & 4 Will. 4, c. 74), s. 5. 

(r) See p. 215, post. 

(s) Appendix to Report of the Municipal Corporations Commissioners, 1835, 

1102. The court leet dates back at least to 1390 (Baigent 
and MiUard, History of Basingstoke, pp. 173, 247). Information kindly given 
by the town clerk. 

Q See p. 136, ante, 
n) This 
RoL, 34 Geo 

(x) Under ^... „„ itui., i. lue — 

not include Bathwick, but in 1769 the jurisdiction was extended over that 
jiarish by statute (9 Geo. 3, c. 95). This statute is confii’med by the charter of 
George III. 

(?/) See p. 215, post. 

(2) Appendix to Report of the Municipal Coi-iiorations Commissioners, 1835, 
Part II.. pp. 1111 — 1117. 

(a) This court is held under the authority of a charter of Elizabeth (Pat. Rob, 

4 Eliz., Part YII., p. 89). 
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A court leet(i>), to be held twice a year, was granted by the 
charter, and there is a court of pie poudre (c). 

(xii.) BeccJes^ 

304. The corporation of Beccles have a court of record, entitled 
the Beccles Fen Court (d), which has jurisdiction in actions which 
concern the fen or the ordinances and statutes relating to it. The 
court is directed to be held weekly every Tuesday before the portreeve 
(now mayor), surveyors, and common clerk (e). The court has been 
in abeyance since 1741. The procedure is regulated by the laws 
and ordinances of the town (/). 

(xiii.) Bedforil. 

305. The Bedford Court of Pleas (f/) has jurisdiction in real and 
personal actions to any amount, except where either the corporation 
or the Crown is a party. The court has been in abeyance since 1789. 
The procedure appears to be unknown. There is a recorder of the 
borough, who is consequently judge of the court (/(). There is also 
a court leet (i). 

(xiv. ) Berioich~npon-Twee(L 

306. The Court of Pleas of Berwick-upon-Tweed ik) has jurisdic- 
tion over all actions, real, personal, and mixed, to any amount. The 
court is directed to be held every second week. The procedure is 
by attachment of goods or by serviceable process (/). There is a 
recorder of the borough, who is consequently judge of the court (»;). 

The corporation also has a court leet {n), held twice a year (oi 

(xv.) Beverley. 

307. The Beverley Court of Record {p) has jurisdiction in actions 
personal and mixed to any amount. The court is directed to he 


{!)) See p. 215, })ost, 

(r) Appendix to Report of the Municipal Corporations Commissioners, is, ‘15 
Partly., pp. 2581—2587. See p. VMi, ante. 

(<■/) This court is held under the authority of a charter of James I. 

(e) Appendix to Report of the Municipal Corporations Commissioners, 1885 
Part IV., pp. 2129—21:38. 

(/) “ A Collection of divers Public Lawes, Ordinances, and Constitutions etc.,’ 
coTitinned 2.Sth September, 1013. 

{(/) This court is held under the authority of a charter of Charles II. (Pat Rol 
10 Car. 2, Part I.. No. 3). 

(A) Municipal Corporations Act, 1882 (15 & 46 Viet. c. 50), ss. 175, 170. 

(0 Appendix to Report of the Municipal Corporations Commissioners, 1835 

Pait ly., pp. 2103 2110. There is a re^mlfi^' record of the proceedings of th( 

couit fiom 1020 to 1789. Infonnation kindl}^ given by the town clerk. Set 
p. 215, jK)8t. 

■D ^ under the authority of a charter of James I., 2 Jac. 1 

^ originally granted by a charter of 30 Edw. 1, 

(/) A table ot costs is given in the Appendix to tho Report of the Municiiia 
Corporations Commissioners, 1S:15, Part III., p. 1440. 

(rn) Municipal Corporations Act, 1882 (45 & 40 Viet. c. 50), ss. 175, 170. 

()/) Seep. 215, pos?. 

(o) Appendix to Report of the Municipal Corporations Commissioners, 1835 
Part TIL, pp. 1435—1445. 

stated to be held under the authority of a charter of Jamef 
Jl., which 13 not on the Patent Roll. The charters of James II. arc in man) 
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Courts. 


Sect. 5. 

Particular 

Courts. 


Bcwdlev, 


Bideford 
Civil Court. 


BirmiDgliam. 


held weekly before the mayor, recorder, and aldermen, or any three 
of them, of whom the mayor or recorder is to be one. The 
procedure is by way of serviceable process. A table of fees is in 
existence (q). The court fell into abeyance about 1846, after the 
establishment of the present system of county courts (?•). 

The corporation also has a court leet (s), granted by a charter 
of Elizabeth (i). 

(xvi.) Beivdley, 

308 . The Bewdley Court of Eecord {u) has jurisdiction in 
actions, mixed and personal, up to ^100. It is directed to be 
held fortnightly before the mayor or his deputy, but has been 
in abeyance since about 1817. 

The corporation has also a court leet (a), held twice a year, 
which also has fallen into desuetude (Z;). 

(xvii.) BideforfL 

309 . The Civil Court or Court of Eecord of Bideford (c) has 
jurisdiction over real and personal actions to any amount. It is 
directed by the charter to be held every three weeks, or at such 
other times as shall seem expedient. There is a recorder of the 
borough, and consequently he is the judge of the court (d)._ The 
practice is that of the former Court of Common Pleas at Westminster 
before 1852. The court is still held four times a year, but no 
process has been issued for many years (c). 

(xviii.) Birmingham, 

310 . The Borough Court of Birmingham (/) had jurisdiction 
conferred on it in personal actions up to £20, and in actions of 


cases of doubtful validity, but with respect to courts they are usually identical 
with the precedinc; charters, in the case of Beverley, Pat. EoL, 4 Car. , 
Part III., No. 51; Pat. Kol, 15 Car. 2, Part XVI., No. 3. Each of these 
charters confinned the charter of 15 Eliz., which granted the court to tne 


corporation. 

(ly) Printed in Poulson, Beverlac, p. 419. 

(rj Information kindly given by the town clerk. ^ ^ ^ 

(s) Appendix to Eeport of the Municipal Corporations Commissioners, looo, 
Partin., pp. 1453—1460. See p. 215, post, 

(i) See Beverlej^ Town Documents, Selden Society, p. xxxvii. t /'P f 

(m) This charter is held luider the authority of a charter of James 1. (-^a • 
Eol., 3 Jac. 1, Part XIV.). This patent was suri’endered to James II. an 
new' charter granted, which surrender and grant was ^held to be mva , 
and the charter of James I. was confirmed by a charter of 7 Ann. 


(rt) See p. 215, post, , . iQ*?n 

(h) Appendix to Eeport of the Municipal Corporations Commissioners, io . 

\c) This^ourt is held under the authority of a charter of James I. (Pat. Eol., 

6 Jac. 1 ), granted 20th December, 1618. c; 

(d) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 1 (O, 1 <o- 


(e) Appendix to Eeport of the Municipal Corporations Commissioners, 

Part I. pp. 435—440. Information kindly given by the town clerk. - 

( /■ VThS court was granted to the corporation by a charter of 
pit ToL 2 Viet., Part XIV., No. 7), granted 31st October 1838. N.B.-Thr 
B the latek instance of the grant of a local court of record by charter. 
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ejectment between landlord and tenant where the I’ent does not 
exceed 4;20 and no fine is reserved. This jurisdiction is now 
excluded in all cases in which the county court has jurisdic- 
tion (//). Thei'e is a recorder of Birmingham, w-ho is consequently 

judge of the court (h). The court has not been held for many 
years. 

(xix.) Blandford Forum. 

311. The Blandford Forum Court of Record (i) has jurisdiction Blandford 
in personal actions up to £10. The court is directed to be 

held every three weeks before the mayor or his deputy or the town 
clerk (j). The court has been in abeyance since the end of the 
eighteenth century, and no records are known to be in existence. 

The corporation has also a court leet (/t), under a grant of the 
manor by James I. of even date with the charter (/). 

(xx.) Budmin. 

312. The Bodmin Court of Eecord (m) has jurisdiction in all Bodmin, 
personal actions not exceeding £100. It is directed to be held on 
Monday in each week before the mayor or common clerk or town 
clerk. It has also jurisdiction in actions as to land within the 
borough. There are no rules of court or tables of fees in existence. 

This court has not been held for over one hundred years. 

There is also a court of pie poudre («), but it has been in 
abeyance from before 1835 (o). 


Sect. 5. 

Particular 

Courts. 


(xxi.) Boston, 

313. The Boston Court of Pleas (j)) has jurisdiction in all Boston Court 

actions, real, mixed, and personal, to any amount. The court is 

directed to be held twice a week before the mayor, four aldermen 

justices of the peace (two of the quorum), the recorder, and 
town clerk. 

Ihe process of the court is as in the old superior courts of 

common law before 1852. The court appears to have been in 
abeyance for many years. 



p. ld-1, ante, 

a n«rt VTT authority of a charter of James I. (Pat. Eol., 

d lait \IL, f. 12), granted loth November, IGOo. 

town oeforo the bailiff, or the steward or recorder, or his deput}’, the 

[k) See p. 215, post, 

Parln^*pp^ll‘ld Municipal Corporations Commissioners, 1835, 

Partis 

(n) Phis court IS granted by the charter of George III. ; see p. 13G, ante, 
Pui^I ^ Municipal Corporations Commissioners, 1835, 

authority of a charter of Henry YIII. (Pat. 

II.L. — IX. 
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Courts, 


Sect. 5. 

Particular 

Courts. 


Brecon. 



The corporation has also a court of pie poudre {q) and a grant of a 
court of the Clerk of the Market (r). 

_ The charter of Henry VIII. grants a court leet (s) to the corpora- 
tion, with jurisdiction over the manors of Eoose Hall, Hussey 
Hall, and Hall Garth, within the borough (t). 


(xxii.) Brecon, 


314. The Brecon Court of Eecord (u) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held twice a week before the mayor, aldermen, and 
town clerk, or any two of them. 

The process of the court is bj^ summons and attachment of 
goods. If the defendant does not appear, judgment goes by 
default ; if he appears, the steps in the action are declaration and 
bill of particulars, a plea is demanded at the next court and issue 
joined, and a jury is summoned for the court next following (x). 
The court has been in abeyance for many years. 

The corporation also has a court leet (a). 


Bridgnorth. 


Bridgwater 
Civil Court. 


(xxiii.) Briihjnortli. 

315. The Bridgnorth Court of Eecord (6) has jurisdiction 
all actions, real, mixed, and personal, to any amount. The boro 
has a recorder, who is consequently judge of the court (c). 
practice is as in the old Court of King’s Bench before 1852 {d). 



(xxiv.) Bridgwater, 


316. The Bridgwater Civil Court or Court of Eecord {e) has 
jurisdiction in personal actions to any amount. The court is 
directed to be held eveiy week. The borough has a recorder, 
who is consequently judge of the court. The practice of the 
court is similar to that of the old Court of Common Pleas before 
1852 (/), and rules were made in 1827 and 1832 in conformity 
with those of the Court of Common Pleas (< 7 ). 


(g) See p. 136, ante, 

(r) See p. 137, ante. 

(5) See p. 215, jjost, 

(0 A charter of Queen Elizabeth (1572-3) granted a court of Admiralty to 
this corporation (see p. 105, ante). Appendix to Report of the Mumcipal 
Corporations Commissioners, 1835, Part IV., pp. 2151—2156. 

(if) This court is held under the authority of a charter of Phihp and Mary 
(Pat. Rol., 2 & 3 Phil. & Mar., Part III., granted 3rd May, 1556). 

(x) Information as to the costs will be found in the Appendix to the Repor 
of the Municipal Corporations Commissioners, 1835, Part I., p. 180. 

(a) Appendix to Report of the Municipal Corporations Commissioners, 

Part I., pp. 177—181 ; see p. '‘IXb.post. , 

(5) This coui't is held under the authority of a charter of Henry ' I- 

(c) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, I 16 . 

(d) Appendix to Report of the Municipal Corporations Commissioners, 1 > 

Part III., p. 1781. ^ 

(e) This court is held under the authority of a charter of Charles ii* l 

Rol., 35 Car. 2, Part VI., No. 6 ). , 

(/) Information as to the fees of the court is given in the Appendix x 
Report of the Municipal Corporations Commissioners, 1835, Part I., p- 
Q) Hid., Part L, pp. 463, 464. 
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(xxv.) Briilport, 

317. The Bridport Court of Eecord {h) has jurisdiction in all 
personal actions up to £20. The court is directed to be held 
once in three weeks before the mayor (i). 

The process is by serviceable process, and the subsequent 

proceedings are as those in the superior courts of common law 
before 1852. 

The court has been in abeyance since 1787. No rules or tables of 
fees are in existence. 

The corporation has a court leet (j), held before the maj^or, the 
town clerk acting as clerk of the court (k). 


(xxvi.) Bristol. 

318. The Tolzey Court of Bristol (/) has jurisdiction in all 
mixed and j)ersonal actions to any amount. The court also 
possesses the power of foreign attachment. At the time of the 
passing of the Municipal Corporations Act, 1835 {in), a barrister 
of nve years ^ standing was judge of the court, and consequently 
the recorder is not necessarily the judge. At the present time, 
however, the recorder of Bristol is the judge of the court (vi). 

The corporation has also a court of pie poudre (o), which is held 
during fourteen days annually. The holding of the Court of Tolzey 
13 suspended during the holding of the Court of Pie Poudre, which 
court IS held as a continuation of the Court of Tolzey. 

£ Order in Council was made applying certain provisions 

of the Common Law Procedure Acts, 1852 (p), 1854 {q), and 1860 (r) 
and of the Summary Procedure on Bills of Exchange Act, 1855 (s) 
to the Bristol Courts of Tolzey and Pie Poudre (0- In 1873 another 


of ie court frSifto^ jurisdiction 

\j) See p. 215, post. 

Part II 3? ‘ 1 tte Munici^pal Corporations Commissioners, 1835, 

ir\ This^moV/^^ • tion kindly given by the town clerk- 

rPat Ro P ^ V authority of a charter of Queen Anne 

rf R granted 24th July, 1710, was originally that 

Marshal S Clerk of T Ar granted that the Steward, 

eie^ie’tW offi™ HorrseJiold should not sit or 

«. ;r n Cl g “Tl 

(m) 5 & () Will. 4. c. 76. ^ ^ 

that the i)(nvLs^oM^hft Council mentioned later direct 

Bristol or his dnlvuT^iin" to be exercised by the recorder of 

state thS Parliamentary Paper, 18SS (C. 187), Ixxxii. 

i)“rp 

p] 15 & 10 Viet. c. 76. 

q) 17 & 18 Viet. c. 125. 

/) 23 & 24 Viet. c. 126. 

{») 18 & 19 Viet. c. 07. 

Vo?^'f?nto?oTcoi?ESgla5^p.^^^^^ (Statutory Rules and Orders Revised, 
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Bridport. 


Bristol 

Tolzey Court. 


Court of 
pie poudre. 


Procedure. 
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Courts. 


Sect. 5. 

Particular 

Courts. 


Officers. 


Bristol 

Mayor's 

Court. 


Staple Court. 
Frankpledge. 


Order in Council (a) was made extending the whole of the provisions 
of the schedule to the Borough and Local Courts of Eecord Act, 
1872 (b), to these courts. In 1878, however, rules w^ere made by the 
then judge and confirmed by three judges of the High Court (c). 
These rules extended, with certain exceptions, all the provisions of 
the Judicature Acts, 1878(d) and 1875 (^), and all rules made or 
which thereafter should be made thereunder, to the Bristol Courts 
of Tolzey and Pie Poudre. The effect of this appears to be to leave 
in force only that part of the Order in Council of 1871 which applied 
to these courts certain sections of the Common Law Procedure Act, 
1852, relating to actions of ejectment (/). 

In 1888 another Order in Council was made(r/) applying to 
these courts certain j)i'Ovisions of an Act of William IV. (/i) and 
of the Common Law Procedure Act, 1860 (i), relating to inter- 
pleader. The Eules of the Supi’eme Court, however, appear to 
supersede these provisions except the provision in the Act of 1860 
as to the finality of judgments (k). 

The officers of the court are the registrar and two sergeants-at- 
mace appointed by the corporation. This court is still held (1). 

319. A charter of Edward III. (m) confirmed to the corporation 
of Bristol a Mayor’s Court, which is presumed to be analogous 
to the London Mayors Court (?i). This court, after a contest for 
jurisdiction with the Tolzey Court, fell into disuse about the 
seventeenth century. 

320 . There was also a court of the Staple (o), which, like the 
Mayor’s Court, was superseded by the Tolzey Court (p). 

A charter of Edward III. recognised that the burgesses of 
Bristol from time immemorial had enjoyed the view of frankpledge, 
and confirmed the privilege (q). 

(а) Order in Council of 26tli June, 1873 (Statutoiy Eules and Orders Eevised, 
VoL VI., Inferior Court, England, p. 11). 

(б) 35 & 36 Viet. c. 86. 

c) Statutory Eules and Orders Eevised, VoL VI., Inferior Court, England, p. 14. 

d) 36 & 37 Viet. c. 66. 

(e) 38 & 39 Viet. c. 77. 

(/) 15 & 16 Viet. c. 76. That is to say, ss. 209 — 214, 218 — 220. 

C/) Statutory Eules and Orders Eevised, Vol.VL, Inferior Court, England, p. U 

(A) 1 & 2 Will. 4, c. 58, 

(0 23 & 24 Viet. c. 126. ^ 

(/c) “The judgment in any such action or issue as may be decided 
coxirt or judge in any interpleader proceedings and the decision of the c 
judge in a summary manner shall be final and conclusive against the’ 
and all persons claiming by, from, or under them” {ibid., s. 17). 

(/) In 1905 there were 1,899 plaints issued, of which forty-nine camO^ 
trial (Civil Judicial Statistics for 1905, Parliamentary Paper, 1907 [C. 
j). 164). 

(?») 47 Ed w. 3, granted 8th August, 1373. ^ nd 

(h) See title Mayor’s Court, Loxdox. By charters of Henry TI. (l^jy \ 
Edward IV. (1461) a Court of Admiralty (see p. 105, ante) was granted to 
coii^oration of Bristol, but in 1637 they resigned the exclusive povor 
Admiralty jiu’isdiction. 

(o) See p. 137, anie. 

(p) Seep. 147, a/ife. . . ^ 

(^) Appendix to Eeport of the Municipal Coi’porations Commissioner^, > 

Partn.,pp. 1151 — 1178. See j). 215, 
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(xxvii.) Buckingham. 

321 . The Three Weeks Court of Buckingham (r) has jurisdiction 
over all causes of action not exceeding £5, The court is directed 
to be held from three weeks to three weeks before the mayor, three 
burgesses, and the steward or his sufficient deputy. The court has 
been in abeyance since 1818. 

The corporation has also a court leet (s), held before the 
mayor (t). 

(xxviii.) Bury St. Edmunds. 

^ 322 . The Bury St. Edmunds Court of Record has juris- 
diction over all actions, real, mixed, and personal, up to £200 {x). 
The court is directed to be held weekly, except in Christmas week. 
The borough has a recorder, who is consequently judge of the 
court {a). 

^ The process of the court is by summons, attachment, and 
distress, or by any other proceeding which is consistent with the 
common, statute, or customary law of the country. The court has 
been in abeyance since 1853. Rules and forms dated 1st December, 
1841, and a table of fees dated January, 1839, are in existence (h). 

There was formerly a court called "the Much Court, held before 
the steward of the liberty, with jurisdiction limited to 40, s*. This 
court was apparently a court baron, and not of record, and its civil 
jurisdiction is therefore abolished (c). The corporation has also a 
court of pie poudre (d), and a court leet (e). 

(xxix.) Cambridge University. 

323 . The University of Cambridge has a Chancellor’s Court (/), 
having jurisdiction over personal actions to any amount, as well 
as criminal jurisdiction over offences against the peace, mayhem 
and felony excepted, in which a master, scholar, sizar, or common 
servant of^ the university should be one party, but, after long 
disputes with the corporation of Cambridge, the jurisdiction was 
excluded in all actions and criminal matters in which a person 


(r) This cou^ is held under the authority of a charter of Queen Mary (Pat. 
Rol., 1 Mary, Part III.). ^ 

’s) See p. 215, post. 

J) of the Municipal Corporations Commissioners, 1S35, 

Part L, pp. 27 — 29. 

1 If the authority of a charter of James I. , granted 

Part viir^NrV charter is confirmed by Pat. Eol., liO Car. 2, 

^ granted 

.nd -^^pril, 1606, the juiusdiction only extended to £50. 

a Municipal Corporations Act, 1882 (45 A 46 Yict. c. 50), ss. 175, 176. 

(b) Litormation kindly given by the town clerk. 

''1 County Courts Act, 1S67 (.‘lO & 31 Yict. c. 142), s. 23. See p. 215, post. 

(1) bee 7). 166. ante. ’ i » i 
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Sect. 5. 
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Courts. 


Cambridge 
Court of 
Pleas. 


Canterbury 

Mayor’s 

Court. 


r ^ 

not a member of the university is a party ((;) Since then the 
court has practically fallen into abeyance. 

The Chancellor, the Vice-Chancellor of the University, and the 
Commissary (li) are the judges of the court. Causes are to be 
determined with as little delay as possible, and without the 
formalities of law. 

There are two courts, one for persons who are not in statu 
piipillariy the other for those who are in statu piipillari. In the 
former case the Chancellor or Vice-Chancellor is the judge, in the 
latter the Chancellor, Vice-Chancellor, and the Commissary. 

There is an appeal from the Commissary to the Chancellor or 
Vice-Chancellor, and from the Chancellor or Vice-Chancellor to 
the Senate. This latter appeal is heard by five judges elected 
singly by grace of the Senate (i). 

(xxx.) Camhruhje, 

324. The Cambridge Court of Pleas (j) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The jurisdiction 
does not extend to members of the university. The court is 
directed to be held once in four weeks. The borough has a 
recorder, who is consequently judge of the court (/c). The pro- 
cedure is regulated by the Common Law Procedure Acts, 1852(1) 
(with the exception of certain sections) and 1854 (/«), and the rules 
made under them (/t). The provisions of the Summary Procedure 
on Bills of Exchange Act, 1855 (o), have also been extended to this 
court (p). 

The officers of the court are the town clerk and sergeants-at-mace 
of the borough {q). 

(xxxi.) Catderhiini, 

325. The Mayor’s Court of Canterbury (?*) has jurisdiction 
in all actions, real, mixed, and personal, to any amount. The 


((}) Cambridge Award Act, 18* & 20 Viet. c. xvii.), s. 18. 

(/() The Commissary is an ofhc appointed by the Chancellor by letters 

patent. 

(i) Statutes of the TJniver.^ity of Cambridge, Statute A, approved by the 
Queen in Council 27th Pebruary, 1882, chap. viii. Information kindly given 
by the registrar. 

(_y) This court is held under the authority of a chaider of Charles I. 

Eol., 7 Car. 1, Part XII., No. o). 

[k] Municipal Corporations Act, 1882 (45 & 40 Viet. c. 50), es. 175, 176. See 
p. 134, ante. 

(/) 15 & 16 Viet. c. 76. u 

(ni) 17 & 18 Viet. c. 125. 

(?() Orders in Council of 30th January, 1S54, and 28th February, loo^i 
(Statutory Eules and Orders Eevised, Vol. VI., Inferior Court, Fnglana, 
pp. 17, 18). _ . 

(o) 18 & 19 Viet. c. 67, by Order in Council of 19th October, 185o •* 

P* 1^)* _ . , 

(p) Appendix to Eeport of the Municipal Corporations Commissioners, lo » 

Part IV., pp. 2185 — 2192. 

Q) Parliamentary Paper, 1888 (C. 187), Ixxxii. 169. .-o ^ 

(r) This court is held under the authority of a charter of 26 Henry v I- i_ * 
Cart., 27-39 Hen. 6, No. 23), granted 22nd August, 1448; confirmed by i^oi. 
Cart., 1 Edw. 4, Part I., No. 8, granted 2nd August, 1461. 


151 


Part XVII. — Borough and Local Courts of Record. 

recorder of Canterbury is judge of the court (s). In 1835 nothing Sect. n. 
was known of the practice of the court. The last action tried Particular 
appears to have been one of ejectment in 1792. Courts. 

Under a charter of Edward IV. the sheriff is to hold a county 
court monthly, but such courts are now practically obsolete. 

Each of the wards of the city has a court leet (t), to be held 
once a year (it). 

There was an ancient court of the staple at Canterbury (x). 


(xxxii.) Cardi^. 

326. The Cardiff Court of Record (y) has jurisdiction in all 
actions, real, mixed, and personal, to any amount (z). The court 
is directed to be held weekly. The recorder of Cardiff is judge of 
the court (o). 

The procedure is by writ of summons returnable at the next 
court after six days from service. If the defendant does not appear- 
and plead, judgment goes by default ; if the defendant appears and 
pleads, the cause is then at issue, and trial is had at the next 
court (5). 

The corporation have also (c) a court of pie poudre (d). 


Cardiff. 


(xxxiii.) Carlisle. 


327. The Mayor and Bailiff’s Court of Carlisle (e?) has juris- Carlisle, 
diction over personal actions to any amount. There is a recorder 
of the city, who is judge of the court (/). The court should sit 
weekly. The procedure is by service of writ of summons followed 
by declaration and plea. In actions under 40, y. the proceedings are 
summary without pleadings {g). The town clerk, as registrar, is the 
officer of the court {h). 


(5) Municipal Goqiorations Act, 1882 (*15 & 46 Viet. c. 50), 6 S. 175, 176; see 
p. 164, ante. 

(^) See p. 215, ^ost. 

00 Appendix to Report of tho Municipal Corporations Commissioners, 1835, 
Part II., pp. 685—700. 

{x) Statute of the Staple (27 Edw. 3, stat. 2, c, 19), see p. 137, ante. 

(//) ^■f'his court is held under the authority of a charter of Queen Elizabeth, 

granted _12th June, 1600. 

fs) 6 Jac. 1, Pat. Rol., Part XXYIII., No. 26, granted 18th July, 1608. 

(rt) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176; see 
p. 134, aide. 

{b) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part L. pp. 187—191. 

(c) Selden Society, Vol. XXIII., p. 15. 

(f/) See p. 136, ante. 

(e) This court is held under the authority of a charter of Charles I. (Pat. 
RoL, 13 Car. 1, Part XXII., No. 8), granted 21st July, 1637. 

(/) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176; see 
p. I’M^anie. 

(.v) Appendix to Report of the ^lunicipal Coi’porations Commissioners, 1835, 
Part III., pp. 1467 — 1475. As to costs, see ibid., p. 1475, 

(h) A number of ancient rules of this court are printed in “The Municipal 
Records of Carlisle,” published by the Cumberland and "Westmoreland Anti- 

<|uarian and Archaeological Society. Information kindly given by the town 
clerk. 
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Court. 
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(xxxiv.) Carmarthen, 

328. The Fortnight Court of Carmarthen (i) has jurisdiction in 

to any amount. As appears 
horn the name the court is to be held on every Monday from 

of the com-t ft I'ecorder of Carmarthen is judge 

m 1 V/ / * 

The procedure in actions for the recovery of debts is by assumpsit, 

ts similar to that in the superior courts before 

ill 7. tn abeyance since 1846. No rules or 

tables of fees are known to be in existence. 

The charter also granted a court of pie poudre (k) to be held 

le oie e lecoider or town clerk at all fairs and markets, and a 
court of Admiralty. 

There is a court leet(f) or view of frankpledge, directed to be held 
betore the mayor, recorder, and peers (m). 

Theie \vas also a Court of the Staple at Carmarthen (h). 

(xxxv.) Chester, 

329. The Chester Court of Portmote (o) has jurisdiction in all 

actions, real, mixed, and personal, to any amount. There is a 

recoraer of the city, who is consequently judge of this court and of 

the Courts of Pentice and Passage (p). The court is directed to 
be held once a fortnight. 

. same charter the Chester Court of Pentice {q) has 

jurisdiction in personal actions to any amount. The court should 

be held three times a week before the recorder. The Passage 

Court (r) is a sort of branch of the Pentice Court, held at less frequent 

intervals, for the attendance of counsel. It has been in abeyance 
since 1743. 

The procedure in these courts is that under the Common Law 
Piocedure Acts, 1852 (s), 1854 (?), and 1860 (zf), the provisions of 


T> ^ coui'fc is held under the authority of a charter of George III. 

EoL 4 Geo. 3, Part V., No. 15), granted 27th July, 1764. 

(; Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176; see 
p. 134, ante, ' 

{h) See p. 136, ante. 

(0 See p. 215, posf. 

(?n) Appendix to Eeport of the Municipal Coi’porations Commissioners, 1S35, 

iartl.jpp 103 211. As to costs, see p. 21 1. Information kindly given by 

the town clerk. ^ 


otn April, loOG. ‘Portmote’^ or “ portmanmote ’’ is the court of a borough, a 
borough mote ; see New English Dictionary, sub voce 

(i>) Municipal Corporations Act, 18S2 (4o & 46 Yik c. 50), ss. 175, 1T6; see 
p. 134, ante. ^ 

{q) “Pentice ’’=“penthouse”=“ appentitium” is a smaller building attached 
to a mam one, an annexe: see New English Dictionary, svh voce. “ The Pentice 
at Chester was an ancient building attached to St. Peter’s Church, which was 
taken down about 1S06 ” (Holland, Chester Glossary, suh voce), 

(r) See, as to this name, p. 1 73, note ( ;-), post, 

(s) 15& l6Vict. c. 76. ^ 

(0 1 7 & 18 Viet. c. 1 25. 

(») 23 & 24 Viet. c. 1 26. 
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which Acts were extended to them in 1870 (a). There are also rules 

made by the recorder, and approved by three judges of the superior 

courts on the 17th May, 1870, with tables of solicitors’ costs and 
allowances to witnesses (b). 

A statutory provision (c) allows these courts to be held at the 
castle of Chester (d). 

The registrar must be a fit person not a member of the council (c). 

(xxxvi.) Chichester. 

330 . The Court of Record of Chichester (/) has jurisdiction in 
all actions, real, mixed, and personal, to any amount. The court is 
directed to be held weekly. The recorder of Chichester is judge 
of the court (g). The process is serviceable. If the defendant does 
not appear and plead, judgment goes by default. At the trial any 
person may appear as advocate. 

There is also a bailiff s court of liberty, to be held every alternate 
week. Nothing is known as to the business of this court or the 
purpose for which it was intended. 

* 1 ' 1 . granted to the corporation a court 

of pie poudre(/(), and there is a court leet (i), held annually before 
the town clerk as steward (k). 

There was a Court of the Staple at Chichester (/). 


(xxxvii.) Chijtiniig Notion. 

_ 331 . The Chipping Norton Court of Record (m) has jurisdic- 
tion in personal actions up to .i'4. The court is directed to l)e 
held weekly before the bailiffs or the town clerk or his deputy 

The pleadings are in writing. The court has been in abeyance 
since about 1780. 

The corporation has under the same charter a grant of a court 
of pie poudre (a), yhich has also long been in abeyance. 


(a) By Oi^er ill Council dated 6th July, 1870 (Statutory Rules and Orders 
Eevised, \ol. \I., Inferior Court, Eiiglfuul, p. 20). 

(/i) statutory Rules and Orders Revised, Vol. YI., Inferior Court, England, 

rei£ll2twh?sl'^i f ’'Id.s provision has been 

however, the terms of that Act. ^ 

Pa^t i Corporations Commissioners, 1835, 

^ lA Pa’r .6.0. Information kindly given by the town clerk. 

fhirfev held under the authority of a charter of Henry YU, This 

chai tei w.is surrendered m the hrst year of Janies II., and another granted in 

doubtfuL^™^ courts, but the validity of this surrender and rogrant is 

p. Corporations Act, 1882 (45 & 46 Yict. c. 50), ss. 175, 176. See 

(A) See p. 136, ante. 

(?) See p. 215, post. 

I Jrt it ^^^^5 — Municipal Corporations Commissioners, 1835, 

(/) Statute of the Staple (27 Edw. 3, stat. 2, c. 10). See p. 137, ante. 

(/») Ibis court IS held under the authority of a charter of James I. (Rat. Rol., 
4 Jac. 1, Tart; V., f. ]0). ^ ' 

(a) See p. 136, ante. 
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Sect. 5. 

Particular 

Courts, 


Chipping 

Wycombe. 


Clitheroe. 



The charter gives pover to hold a court leet (o) twice a year, 

umch m 1835 was obsolete, having been superseded by the court 
leet of the manor (p). 


(xxxviii.) Chipping Wgcomhe or High Wycombe. 

^ 332. The Chipping Wycombe Court of Record ((;) has jurisdic- 
tion in personal actions up to £40. The recorder of the borough 

is judge of the court (r). The court has been in abeyance since 
the end of the seventeenth century. 

Under the same charter the corporation has a grant of a court 
leet (s) and view of frankpledge, to be held before the mayor, 
recorder, and such aldermen as have been mayors. Incidental to 
this court is a Clerk of the Markets (t), who may hold a court for 
making presentments of false weights etc. (a). 

The charter also granted a court of pie poudre (b). 


(xxxix.) Clitheroe. 


333. Under a prescriptive right (c) the borough court of Clitheroe 
has jurisdiction in personal actions to any amount. The court is 
directed to be held every three w'eeks before the mayor, with the 
town clerk as assessor. There is no recorder of Clitheroe {d). 
The process is serviceable, or, in cases where the debt exceeds 
40s., by attachment of goods on affidavit of the amount of the 
debt. In the latter case a rule may be obtained for a venditioni 
exponas. If the defendant does not appear and put in bail, the goods 
are sold, and the plaintiff is paid the sworn amount of his debt(e). 
In 1887 it was stated that a barrister-at-law was judge of the court 
and a solicitor the registrar (/). The court has been in abeyance 

for about fifty years. No rules or forms have been made subsequent 
to 1852 {(j). 


See 


(o) See p. 215, post. 

(^j) Appendix to Eeport of the Miinicipal Corporations Commissioners, 1835, 
Part I., pp. 33 — 35. A copy of the charge to the jury in the court leet and coui’t 
baron will be found in Eallard’s Notes on the History of Chipping Norton, 
p. 36. Information kindly given by the town clerk. 

(([) This court is held under the authority of a charter of Charles II. 

Piol., 15 Car. 2, Part IV., No. 49). 

(r) Municipal Corporations Act, 18S2 (45 & 46 Viet. c. 50), ss. 175, 176 
p. 134, aide. 

(s) See p. 136, post. 

(f) See p. 137, ante. 

(a) Appendix to Heport of the Municipal Corporations Commissioners, 1835, 
Part I., pp. 41 — 43. 

(5) See p. 136, ante. 

(r) Henry de Lacy the second, by an undated charter (temp. Edw. 1), granted 
the biu'gosses of Clitheroe the liberties and customs which the burgesses oi 
Chester had, and also the pleas of the courts. A charter of 34 Hen. 8 contos 

an inspexirnus and confirmation of this charter. Attached to a transladon of tins 

charter the corporation has what is alleged to be a transcript of the privileges oi 
Chester, including a court to be held before the mayor for pleas real and persona . 

(d) There was a recorder of Clitheroe at the £ime of the passing of tne 

Municipal Corporations Act, 1882 (45 A 46 Viet. c. 50). . p 

(e) As to costs, see Appendix to Pveport of the Municipal Corporations Com- 
missioners, 1835, Part III., p. 1486. 

(/) Parliamentary Paper, 1888 (C. 187), Ixxxii. 169. 

(g) Information kindly given by the town clerk. 
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The corporation has also a court of pie poudre {h), and there is 
a court leet (i), held before the town clerk as steward (k). 

(xl.) Cokhester, 

334. The Colchester Law Hundred and Foreign Courts (/) have 
jurisdiction in all actions, real, mixed, and personal, against free 
burgesses, and personal actions against foreigners to any amount. 
There is a recorder of Colchester, who is judge of these courts (?n). 
The procedure is regulated by the Common Law Procedure Acts, 
1852 {n) and 1854 (o), and the rules thereunder (p). The provisions 
of the Summary Procedure on Bills of Exchange Act, 1855 (q), were 
also extended to these courts (r), which have, however, been in 
abeyance since 1878. The town clerk is registrar (s). 

The charter of Henry V. also granted a court of Admiralty (a) to 
the corporation, and there was a court of pie poudre (/v). 

(xli.) Congleton, 

335. The Congleton Court of Eecord (e) has jurisdiction in 
personal actions to any amount. The court was formerly held 
twice a year before the High Steward, who must be a person of 

rare and special eminence,” or the deputy steward of the borough. 
The pleadings are in writing. The catchpoll executes i)rocess, 
which issues upon a common affidavit of debt. The officers of the 
court are a catchpoll (rf) and crier. 

The corporation has also a court of pie poudre {e), and a court 
leet (/) to l)e held by the High Steward or his deputy (^). 


(/(t) See p. 136, ante, 

(i) See p. 2\6,]mt. 

T» t4t Municipal Corporations Commissioners, 183o, 

l^art III., pp. 1483—1487. 

authority of a charter of George III. 

(Put. Eol., 3 Geo. 3, Part \ II.), granted 9th September, 1763. This charter wae 

a regrant consequent ou default in the election of officers. The court was 

ongmally gr-anted by Henry V. (Morant, Essex, Vol. I, rip. 83-88). 

(w) Municipal Corporations Act, 1882 (lo & 46 Viet. c. 00), ss. 175, 176. See 
p. 134, ante, ' ’ 

(n) 15 & 16 Viet. c. 76. 

(o) 17 & 18 Viet. c. 125. 

25th November, 1853, and 28th February. 1855 
(Statutory Rules and Orders Revised, Vol. VI., Inferior Court, England, pp. 

\j) 18 & 19 Viet. c. 67. 

RpvL^’' D ecember, 1857 (Statutory Rules and Orders 
Rev sed, Vol. VI. , Inferior Court, England, p. 44). 

(s) C^vil Judicial Statistics, 1879. 

(a) See p. 105, ante. 

(h) Morant, Essex, p. 86. See p. 136, ante. 

(r) This court is held under the authority of a charter of James I. (Pat. RoL, 
22 Jac. 1, Part II., No. 1). ’ 

(d) A catchpoll ((:acepo«,M=chase-fowl) is equivalent to a sheriff’s officer. 
Seo New English Dictionary, Vol. II. n 187 
(c) See p. 136, 

(/) See p. 

r> T Municipal Corporations Commissioners, 1835, 
I art I\ pp. .643— .0o3; Parhamentary Paper, 1888 (C. 187 1 , Ixxxii. 169. 
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Sect. 5. 

Particular 

Courts. 

Conway. 


Coventry. 


Dartmouth. 


(xlii.) Conway, 





1 




336. The Court Baron of Conway {h) has jurisdiction in personal 
actions under £2. The court was held every three weeks before 
the bailiffs ; it has been in abeyance for a long time (i). 

There is also a court leet(/i), formerly held before the recorder 
twice a year, together with a court baron (/). 


(xliii.) Coventry, 


337. The Court of fhe Mayor and Bailiffs of Coventry (?«) has 
jurisdiction in all actions, real, mixed, and personal, to any amount. 
The court is directed to be held every fortnight before the mayor 
and bailiffs. The jurisdiction of the court extends over the whole 
of the former county of the city of Coventry, including besides the 
city the parishes of Foleshill, Exhall, Anstey, Stoke, Stivichall, the 
greater part of Sowe, and a small part of Shilton. 

The practice of the court is that of the Court of King’s Bench 
before 1852. The costs are regulated by an ancient table of fees. 
The court has been in abeyance since 1824. A book of rules dated 
1585-9 is in existence. 

The corporation as lords of the manor have a court leet(n) 
annually. The towm clerk presides as deputy of the steward (o). 


(xliv.) Dartmouth, 

338. The Court of Record of Dartmouth (p) has jurisdiction in 
all actions, real, mixed, and personal, up to any amount. It has 
also jurisdiction upon the water extending about a mile from the 
castle and as far as the White Bock, a mile below Totnes. The 
court is directed to be held weekly before the mayor and bailiffs* 
There is no recorder of the borough ((;). 

There are no written rules of practice. The process is by 
summons and attachment. No trial has been held in this court 
since 1821 (r). 


{li) This court is hold under the authority of a charter of Edward A L This 
charter is an insyeximus and confirmation of a charter of 1 Hen. 8, granted 
7th March lolO. 

({) Information, kindly given by the town clerk, states that the last record of 
business is in 1768. Mr. Hogg’s report (see note (/), infra)^ however, states that 
ten cases were entered in 1833. 


(/•') 8ec p. 215, post, 

(/) Eeport upon certain Boroughs by T. J. Hogg, Parliamentary Papen 
1837-8 (6_86), p. 13. 

(»i) This court is held under the authority of a charter of James I. (Pat. Kol*i 
19 Jac. 1, Part AH,, No. 16), confinning a charter of 18 Edw. 3 (cl. 2), gT/int® 
20th January, 1345. The court, by the name of a portmote, was ongmal y 
granted by Eanulph, Earl of Chester, in the reign of Henry II. 

(«) See p. 215, ^ , 

(o) Appendix to Ee])ort of the Municipal Corporations Commissioners, * 
Part III., pp. 1795 — 1803. Information kindlj^ given by the town clerk. 

(p) This court is held under the authority of a charter of James I- (Pat. -Uo » 

2 Jac. 1, Part XII.), granted 3rd August, 1604. The court was first granted . 
a charter of 5 Edw. 3 (14th April, 1331). . . 

{q) There was a recorder of Dartmouth at the time of the passing oi 
Municipal Corporations Act. 1882 (45 & 46 Auct. c. 50). , 

(?') Appendix to Eeport of the Municipal Corporations Commissionei>, •' 

Part I., pp. 477— 479. 
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(xlv.) Daventnj. 

339 . The Daventry Court of Record (a) has jurisdiction in 
personal actions above 40s. and below £100 (b). 

The corporation of Daventry, as successors of the prior and Daventry. 
convent of Daventry, have a court leet (c) and view of frankpledge 
under a grant of Edward II. (d). 

(xlvi.) DeaL 

340 . The Deal Court of Record {e) has jurisdiction in mixed and Beal, 
personal actions up to £ 100 . The court is directed to be held 
^veekly. There is a recorder of Deal, who is consequently judge 

of the court (/). 

Rules of practice and a table of fees were in the possession of 
the corporation in 1835. The process is by way of attachment of 
goods to compel appearance. No trial has been had since 1808 in 
this court ( 7 ). 

The corporation under their charter have also a court of pie 
poudre (h). 

(xlvii.) Denhiijh, 

341 . The Denbigh Court of Pleas (0 has jurisdiction in personal Denbigh, 
actions to any amount. The court is directed to be he d every 
fortnight l)efore the bailiffs. 

The procedure is by writ of summons and distress in default of 
appearance. There are no written pleadings except in actions 
on the case (/i). The costs are as those in the former sheriffs’ 
county courts. The court has long been inabej^ance. 

The corporation has also a court of pie poudre (/). 


Sect. 5. 

Particular 

Courts. 


(xlviii.) Derby, 

342 . The Derby Court of Record {m) has jurisdiction in all Derby, 
actions, real, mixed, and personal, up to any amount. The court is 


(«) This court is held under the authority of a charter of Queen Elizabeth 
(Pat. Pol., IS Eliz., Part VII., f. 11). 

(//) Appendix to Eeport of the Municipal Corporations Commissioners, 183o, 
Part 111., pp. 1843 — 1846. 

(c) See p. 2\6y post. 

id) Merewether and Stephens, History of Boroughs, Vol. II., p. 597. 

(e) This court is held under the authority of a charter of William III. 
(Pat. EoL, 11 Will. 3, Part III., No. 9), gi'anted 13th October, 1699. 

(./’) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 
p. 134, 

io) Appendix to Eeport of the Municipal Corporations Commissioners, 1835, 
Part II., pp. 931—935. 

(A) See p. 136, ante. 

(i) Tills court is hold under the authority of a charter of Charles II. (Pat. EoL, 
14 Car. 2, Part VI., No. 8), gi'anted 14th May, 1662. 

He) See title Action, VoI. I., p. 39. 

(l) Appendix to Eeport of the [Municipal Corporations Commissioners, 1835, 
Part IV., pp. 2601—2665. See p. 136, cDde, 

(la) This court is held under the authority of a charter of 34 Charles II., 
gi’anted 5th September, 1082. 




Courts. 



Sect. 5. directed to be held every fortnight (ji). The recorder of Derby 
Particular is judge of the court (o), M’hich is still held {p). 

C^ts. The Common Law Procedure Acts, 1852 (?) and 1854 (r), and 

the rules made under them, have been extended to this court (5), as 
has also been the Summary Procedure on Bills of Exchange Act, 
1855 (t). Eules were made in 1861 by the then recorder, and con- 
firmed by thi'ee judges of the superior courts (a), directing the court 
to be held for trials four times a year, and the registrar’s office to 
be open on every weekday, and making various regulations as to 
pleadings etc., and fixing tables of solicitors’ costs and court fees. 

Eules under the Debtors Act, 1869 (/>), were also made 27th December, 
1869(c). 


(xlix.) Devizes. 

Devizes. 343 . The Devizes Court of Eecord (d) has jurisdiction in all 

actions, real, mixed, and personal, up to the amount of £40. The 
court is directed to be held weekly. There is a recorder of the 
borough, who is judge of the court (c). 

The procedure and forms of pleading are as in the superior 
courts of common law before 1852, There are no rules of court 
in existence. The court has been in abeyance for a long period (/). 
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Doncaster. 
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(1.) Doncaster''- 

344 . The Doncaster Court of Pleas (g) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held weekly. The recorder of Doncaster is judge 
of the court {h). There is no table of costs in existence, but costs 


(?i) Appendix to Deport of tlie Municipal Corporations Commissioners, 1835, 
Pai-tlll., pp. 1849— I80I. 

(0) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), ss. 175, 176. See 
p. 134, ante. 

(р) In 1905 there were 885 plaints issued, only three, however, of which came 
on for trial (Civil Judicial Statistics for 1905 ; Parliamentary Paper, 1907 
[C. 3477], p. i64). Nine hundred and eighty-six writs of summons were issued 
in 1907. Information kindly given by the town clerk. 

2) 15 & 16 Yict. c, 76. 

17 & 18 Yict. c. 125. 

(sj By Order in Council of 23rd January, 1860 (Statutory Eules and Orders 
Devised, 1904, Yol, YI., Inferior Court, England, p. 45). 

(0 18 & 19 Yict. c. 67, by Order in Council of 23rd January, 1860 (Statutory 
Dules and Orders Devised, Yol. YI., Inferior Court, England, p. 46). , 

(a) Statutory Dules and Orders Devised, Yol. YI., Inferior Court, England, 

pp. 47 — 56. 

(5) 32 & 33 Yict. c. 62. 

(с) Information kindly given by the town clerk. p , 

(d) This court is held under the authorih^ of a charter of Chorles I. (Pat- 

16 Car. 1, Part X., No. 2). ^ c 

(e) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), ss. 176, 177. 

p. 134, ante, ^ 

(/) Appendix to Deport of the Municipal Corporations Commissioners, 100 » 
Part n., pp. 1261 — 1266. _ , 

((?) This court is held under the authority of a charter of Charles II. (Pat* *’ 
16 Car. 2, Part IX., No. 4). 

(/i) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), es. 175, 176. 
p. 134, ante. 


See 
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Pakt XVII.— Borough and Local Courts of Record. 

■ft-ere formerly allowed on the scale charged by a London a^ent 

to ms country client. The court has been in abeyance for many 
years. 

The charter of Charles IL also granted a court of pie poudre(i) 
and the corporation has a court leet (j). 

(li.) Dorchcater, 

345. The Dorchester Court of llecord (/c) has jurisdiction in all 

actions, real, mixed, and personal, under the amount of £40. The 

court is directed to be held every three weeks before the 

mayor, aldermen, and town clerk, or any two of them, of whom 

the major or town clerk must be one. There is no recorder 

of Dorchester. The procedure is as in the old superior courts of 

common law before 1852. No table of fees is in existence. 

The corporation has also a court leet (/), held annually before 
the mayor (?«). 

(lii.) Dover, 

346. _The Court of Record of Dover (a) has jurisdiction in 

all actions, real, mixed, and personal, to any amount. The 

court is directed to be held on the days and times accustomed 

There is a recorder of Dover, who is consequently jud^e of the 
court (o). ° 

In 1833 the inactice of the court was not accurately known even 
by the officers of the court. The charter gives power to draw 
defendants to plead by summonses, attachments, or distresses (/>). 
The court has jeeu in abeyance since about 1801. ^ ’ 

corporation has also the right to hold a hundred court (</). 
This court appears to have once been of great importance, and to 
have had prisdiction over all kinds of actions and offences. It 
bad fallen into entire disuse long before 1835 {>•). 

The barons of the Cinque Ports (s) have a court leet(0 in 
Dover. ^ 


i’) Soe p. 136, ante. 

Part 1493 — Municipal Corporations Commisaiouors, 1835 

5 Car^i*^l4rrx'*No^'\P'^'^^' of a charter of Charles I, (Pat. Pol. 

(?) See p. 215, post. 

Part IL,^ Municipal Corporations Commissioners, 1835 

(n) This court is held under the authority of the charter of the Cinque Port: 

Cinote Ports ’ ThT el i 1668, printed in Jeake, Charters of th, 

Unque 1 orts. Thw charter contams i/iappxi/ai/s and coiihiiuatioii of proviom 

charters of 1 Ehz. (pranted 8th March, 1559) and 43 Eliz. (granted 26th January 

Charters of the Cinque Ports, pp. 135—139. 

p 134 Corporations Act, 1382 (45 & 46 Viet. c. 50), ss. 175, 176. Set 

(p) Jeake, Charters of the Cinque Ports, p. 140 

(q) Seep. 214, post. 

Po^f the Municipal Corporations Commissioners, 1835 

Part II., PP- 941 948. Information kindly given by the town clerk, 
u) beep. 127,a«^e. 

[t) Jeake, Charters of the Cinque Ports, p. 67. 
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Particular 

Courts. 

IJroitwich. 


(liii.) DroitwicJi, 

347. The Droitwich Court of Eecorcl(?/) has jurisdiction in 
personal actions up to ^10. The court is directed to be held 
weekly before the recorder or bailiffs and the town clerk or 
his deputy. The court has been in abeyance since 1835. The 
procedure and pleadings were as in the superior courts of common 
law before 1852. No rules or tables of fees are to be found (a). 
The corporation has also a court of pie poudre(5) and a court 
leet (c). 


Evesham. 


Exeter. 



(liv.) Evesham, 

348. The Evesham Court of Eecord {cl) has jurisdiction in all 
actions, real, mixed, and personal, up to the amount of ilOO. The 
court is directed to he held 'weekly before the mayor, senior 
alderman (and recorder). The process is by Mi'it of summons, 
and the pleadings as at common law before 1852. A table of fees 
was in existence in 1835. The court has been in abeyance for 
many years. 

The charter also authorises the corporation to hold a court leet 
and a court of pie poudre (c). 


(Iv.) Exder, 

349. The corporation of Exeter has a Court of Eecord (/) with 
jurisdiction in all actions, real, mixed, and personal, to any amount. 
This court is to be held weekly. It seems that when sitting on 
the Monday it was called the Mayor’s Court, or curia civitatis, and 
^Yhen sitting by adjournment on other days of the w^eek it was 
called the Provost Court {g). The latter title is the only one in use 
at present. There is a recorder of Exeter, ^yho is consequently 

judge of the court (/O, which is still held(i). 

The procedure is regulated by the Common Law Procedure Acts, 


(u) 22 Jac. 1, Pat. Eol., Part. III., No. (J. 

(a) Appendix to Eeport of the Municipal Corporations Commissioners, 1835, 
Part I., pp. 47, 48. 

(b) See p. 136, ante. 

(c) Information kindly given by OTe town clerk. See p. 215, post 

(d) 3 Jac. 1, Pat. Eol., Part XT., No. 31, granted 3rd April, 1605. 

(f) Appendix to Eeport of the Municipal Coi’porations Commissioners, 1835, 
Part I., pp. 53 — 55. See p. 136, ante. 

(/) This court is held under a charter of Edward II., gi'anted 12th November, 
1320. This charter is confirmed by that of 3 Car. 1, dated 17th December, 16-p 
which is the governing charter of the corporation and is printed at length in 
Oliver’s History of Exeter, pp. 289 — 304. Polls of the curia civitatis, however, 
are in existence dating back to the reign of Edward I., w-hich shows that tne 
grant bj' Edward II. must have been a regrant of a franchise alread}' possesse 
by the corporation. _ 

( 7 ) Oliver, History of Exeter, p. 307. The Municipal Corporations Commis- 
sioners, 1835, reported that the Provost’s Court and the Mayor's Court iier 
separate and distinct courts. _ ^ « 

(5) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), ss. 175, Hb. *- 

p. 134, ante. , . 

(0 Apjiendix to Eeport of the Municipal Corporations Commissioners, ’ 

Part I., pp. 487—490; Parliamentary Paper, 1887 (C. (Pcial 

plaints were issued in 1905, and one cause came on for trial (Civil 
^Statistics for 1905, Parliamentary Paper, 1907 [C. 3477], p. 164). 
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1852 (Z:), 1854 (Z), and 1860 (m), the Summary Procedure on Bills of 
Exchange Act, 1855 (??), and the schedule to the Borough and Local 
Courts of Record Act, 1872 (o), with certain variations (p). 

The officers of the court are the registrar, deputy registrar, and 
sergeants-at-mace. 

There was also an ancient Court of the Staple at Exeter (q), 

(Ivi.) Eije. 

350. The Eye Court of Record (r) has jurisdiction in mixed 
and personal actions to any amount. The court is directed to be 
held weekly before the bailiffs or one of them. The court has been 
practically in abeyance since about 1755, but there were isolated 
proceedings up to 1839. 

There is also a court leet (s) held twice a year (t), A court of pie 
poudre (it) was granted to the corporation (a), 

(Ivii.) Falmouth. 

351. The Falmouth Court of Pleas of Record Qj) has jurisdiction 
in personal actions up to £Q6 13s. id. (100 marks). It is directed 
to be held once every fortnight before the mayor (recorder) and 
aldermen, or any three of them, of whom the mayor or his deputy 
must be one. There is no recorder of Falmouth. 

No rules of court are in existence. The court has practically 
been in abeyance since 1783. In 1832 some summonses were 
issued, but no case came on for trial (c). 

The jurisdiction of the court of the manor of Penryn Forryn 
extended over Falmouth (d). 


(Iviii.) Faversham. 

352. The Portmote Court of Faversham (c) had jurisdiction in 
all actions, real, mixed, and personal, to any amount, but the court 


(/c) 15 & 10 Viet. c. 70. 

(l) 17 & 18 Viet. c. 125. 

(m) 20 & 24 Viet. c. 126, 

(n) 18 & 19 Viet. c. 67. 

(o) 35 & 30 Viet. c. 86. 

{p) Certain provisions of the Common Law Procedure Acts, 1852, 1854 and 

1860, and of the Bills of Exchange Act, 1855, and the whole of the schedule to 

the Borough and Local Courts of Record Act, 1872, were extended to this court 

by Order m Council of 12th May, 1874 (Statutory Eulos and Orders Eevised, 
Vol. VI., Inferior Court, England, p. 56). 

S'?) (27 Edw. 3, stat. 2, c. 19). See p. 137, ante. 

-D V a authority of a charter of WBliam III. (Pat. 

Koi., 9 Will. 3, Part V., No. 17). 

(s) See p. 215, post. 

Ti Municipal Corporations Commissioners, 1835, 

^ ’ -230. Information kindly given by the town clerk, 

a) See p. 133, ante. 


(«) Selden Society, Vol. XXUL, p. xv. Records of this court exist for the- 
period 1 <32—1813. Ibid., p. xix. 

T> tTw*? authority of a charter of Charles II. (Pat.. 

RoL, 13 Car. 2, Part XX., No. 8). 

Municipal Coi’porations Commissioners, 1835 
Part 1., pp. 501, 502. ” 

(d) See under “ Penryn,” p. 189, post. 

(e) This court is held under the authority of a charter of Heniy VIII. (Pat. 


H.L. — IX. 


M 
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Sect. 5, 
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Folkestone. 


Gloucester. 
Tolzey Court. 


has been in abeyance since about 1779 (/). There is now no recorder 
of Faversham (g). 

There is also under the charter of Henry VIIL a court of pie 
poudre (/<), a court leet (i) and view of frankpledge, and a court of 
the Clerk of the Market (k), held annually before the mayor, to 
examine the weights and measures used within the town, of which 
latter court the town clerk is clerk (i). 

(lix.) Folkestone* 

353 . The Folkestone Court of Eecord (vx) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held every fifteen days. There is a recorder of 
Folkestone, who is judge of the court (?i). The court is still formally 
held, hut there is no record of any business being done since 
1833 (o). There is also a court leet(p). 


(lx.) Gloucester. 

364 . The Gloucester Court of Eecord, or Tolzey Court (g), has 
jurisdiction in all actions, real, mixed, and personal, to any amount. 
The recorder of Gloucester is judge of the court (r), which in 1833 
was stated to have long fallen into entire disuse. 

The corporation had a court of pie poudre (a), and a court leet(h), 
which dates back as far as Henry VIL at least ^c). 


Eol., 37 Hen. 8 , Part XYI.), granted 27tli January, 1546, confinned by charter 
of 1 Edw. 6 , Pat. Eol., Part IV. The Cinque Ports charter of 20 Car. 2, 
granted 23rd December, 1668, also grants this court of record to the corporation 
of Faversham. See under “ Dover,” p. 159, 

(/) On the passing of an Act abolishing arrest on mesne process in inferior 

courts for sums under £10 (19 Geo. 3, c. 70). 

((/) There was a recorder of Faversham at the time of the passing of the 
Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50). 

(A) See p. 136, ante. 

(i) See p. 2\d,post. 

k) See p. 137, ante. 

l) Appendix to Report of the Municipal Corporations Commissioners, 

Part II., pp. 961 — 971. 

(m) This court is held under the authority of a charter of Charles II., 
to the Cinque Ports 23rd December, 1668 (Jeake, Charters of the Cinque For . 
pp. 135—139). ^ Q 

(ji) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, Db- 
p. 134, ante. ^ 

(o) Appendix to Report of the Municipal Corporations Commissioners, lo > 
Part II., pp. 981, 982. Informafcn kindly given by the town clerk- 

(;>) See p. 215, post. ^ 

{q) This coiu't is held under the authority of a charter of Charles H. ■ 
Eol., 24 Car. 2, Part III., No. 13). This charter confirms a grant oi 
franchise by a charter 21 Eic. 2 (1398). - i-r 

(r) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), es. 175, D 6 . 
p. 134, ante. 

(a) See p. 136, aufe. . . , 035 , 

(5) Appendix to Report of the Municipal Corporations Commissioners, 

Part I., pp. 59 — 62. ^ . r \ ^tmra) 

(c) Under a charter of 3 Car. L (3 627), confinned by 24 Car. II. (note 

the sheri:ffs had cognisance of pleas in the Tolzey CoMxt “ Rules and »» 

for the proceedings in the pleas of the Tolzey Court of the City 

are set out at the end of a book of records of the court, dated 168-.. 
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(Ixi.) Gvdmanchester . Sect. 6. 

355 . The Godmanchester Court of Pleas (d) has jurisdiction in P^i'ticular 
personal actions up to i:2. The court is directed to be held before 

the bailiffs and assistants every three weeks. The procedure is as Gfod- 
in the Court of King’s Bench before 1852. The cost of a summons 
is sixpence. In 1835 a table of fees was in existence {e). 

The corporation has also a court leet (/). 

(Ixii.) Grantham. 

356 . The Grantham Court of Record (r/) has jurisdiction in Grrantham. 
personal actions up to the amount of 1^40. The court is directed to 

be held weekly. There is a recorder of Grantham, who is con- 
sequently judge of the court(/i). The process is almost exactly 
similar to that of the Court of Common Pleas before 1852. 

_ The jurisdiction of the court extends over the soke of Grantham, 
including the parishes or townships of Barkston, Belton, Braseby’ 
Colstesworth, Woolsthorpe, Denton, Stoke Eochford, Easton, Great 
Gonerby, Harbaxton, Londonthorpe, Great Ponton, and Sapperton. 

The court has been in abeyance for many years (/). 


(Lxiii.) Gravesend. 

357 . The Gravesend Court of Record (A ) has jurisdiction in all Gravesend, 
actions, real, mixed, and personal, to any amount. It is directed 
to be held every three weeks. The recorder of Gravesend is 
judge of the court (7). A table of fees was in existence in 1884 (///). 


(lxi\r.) Great Grimsby. 

_ 358 . The_ prescriptive Great Grimsby Mayor’s Court («) has Oreat 
jurisdiction iii all actions against freemen, real, mixed, and personal 
to any amount. The Great Grimsby Foreign Court has similai’ 
jurisdiction in actions brought against residents who are not free- 
men. I he courts are directed to be held weekly, and there is a 


books of the records of the Tolzey and Pie Poudre Courts from 1016 to IToo 
toL' derk. corporation. Information kindly given by the 

2 Jal ^l'Vart xToTf under the authority of a charter of James II. (Pat. Pol., 
Part luTp"? 2235 -I 3 ? Corporations Commissioners, 1S35, 

(/) Stie p. 21g, post. 

\g) 7 CW. 1, Pat. Eol.. Part XI„ No. 2 

p. ‘137^^/^“^ Corporations Act, 1882 (45 & 40 Viet. c. 50), ss. 175, 170. See 
Part li'?rJ'*‘2241 -2244 Coi-porations Commissioners, 1835, 

7 S.' u'lAtrt I- Eol., 

p. ^ 1 :M,^ Corporations Act, 1882 (45 & 40 Viet. c. 50), ss. 175, 170. See 

Part ^funicipal Corporations Commissioners, 1835, 

4 jai l^PaTlx!! No!^L) authority of a charter of James II. (Pat. Eol., 

M 2 
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Particular 
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Great 

Yarmouth. 




recorder of Great Grimsby, who is judge of the courts (o). The 
pleadings are as in the superior courts of common law before 1852. 
The courts have been in abeyance for sixty years (p). 

The corporation has also a court leet’(( 7 ), to be held before the 
mayor twice a year (r). 

(Ixv.) Gi'eat Yarmouth. 

359 . The borough court of Great Yarmouth (s) has jurisdiction 
in all actions, real, personal, and mixed, to any amount. The court 
is directed to be held weekly. There is a recorder of Great Yar- 
mouth, who is the judge of the court {t). The procedure in the 
court is that under the Common Law Procedure Acts, 1852 (a), 
1854(5), and 1860(c), certain provisions of which Acts, and also 
the rules made under them, have been extended to this court (^i), 
as have the whole of the provisions of the Summary Procedure on 
Bills of Exchange Act, 1855(c), and the schedule to the Borough 
and Local Courts of Eecord Act, 1872 (/). The court is still held, 
but no process was issued in 1904 or 1905(^7). This court appears 
to have originally been a court of busting (5) on the model of that 
of London (t). 

By the ancient custom of the borough a foreign court was to be 
held before the bailiffs for “speedy expedition and despatch of 
merchants and other strangers coming into the said burgh.” The 
bailiffs were to have respect to the truth and equity of the case. 
No writ of error was allowed (/c). 

Under the charter of John the grant of thol — Le. the right of 
keeping a market — involved the grant of a court of pie poudre (/). 


(0) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 
p. 134, ante. 

(р) Information kindly given by the town clerk. 
iq) See p. 215, 'post. 

(r) Appendix to Report of the Municipal Corporations Commissioners, 183o, 
Part IV., pp. 2249 — 2253. For twenty years prior to this report the court had 
only been held once a year. 

(5) The court is held under the authority of a charter of Queen Anne (Pat. 
RoL, 2 Ann., Part II., 2, No. 8). The court was originally granted by » 
charter of Ring John (1208 a.d.), which is confirmed by the charter of Anne 
(Manship, History of Great Yarmouth, Vol. I., p. 61 ; Vol. II., pp- 2, 4^1). 

(1) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. 
p. 134, ante. 

(a) 15 & 16 Viet. c. 76. 

(6) 17 & 18 Viet. c. 125. 

(с) 23 & 24 Viet. c. 126. . n. A ^ 

(cf) By Orders in Council of 28th November, 1856 (Statutory Rules and 

Revised, Vol. VI., Inferior Court, England, p. 59), and 12th May, 1 ' 

p. 61 ). 

(c) 18 & 19 Viet. c. 67, by Order in Council of 28th November, 1856 (t * ■» 

p. 61). 

(/) ’35 & 36 Viet. c. 86, by Order in Council of 12th May, 1874, uhi sup 
{g) Civil Judicial Statistics, 1888 — 1905. 

(/Q See p. 176, post. 

(?) See note ((f), p. 176, post^ and Manship, History of Great Yarm 
Vol. II., p. 12. 

(k) Manship, History of Great Yarmouth, Vol. 11. , p. 49. 

(0 See p. 136, ante. 


i. 


Part XVII.— Borough and Local Courts of Record. 


1G5 


Under a charter of James I. (»i) there is also a court leet(«) 
and view of frankpledge (o). 

(Ixvi.) Guildford. 

360. The Guildford Court of Eecord(j;)) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held every three weeks. There is a recorder of 
Guildford, who is judge of the court {q). 

The procedure is that of the old courts of common law. No issue 

has been tried in the court since the middle of the eighteenth 
century (r). 

The mayor, as Clerk of the Markets, has authority to hold a 
court of Clerk of the Markets (s). 

A charter of Edward III. (u) also granted a court of pie poudre ih). 

(Ixvii.) EarthpooL 

361. The corporation of Hartlepool (c) has a court of pie 
poudre (d), and also a court baron (c), with jurisdiction up to 40s., 
which was formerly held twice a j'ear before the recorder. There 
was also a court leet (/), held with the court baron. Neither of 
these courts appears to have been held since 1843 (_^/). 

(Ixviii.) Uarwicli. 

362. The Harwich Court of Plea8(/() has jurisdiction in personal 
and mixed actions up to £100. The court was directed to he held 
weekly before the mayor (recorder) and steward or deputy steward. 
There is no recorder of Harwich. The procedure was as in the 


(m) 6 Jac. 1, granted 22nd July, 1608 ; Manship, History of Great Yarmouth 
Vol. II., p. 31. 

ji) See p. 215, post. 

\o) Under a charter of Queen Elizabeth (Pat. Pol., 1 Eliz., Part YI.), granted 
26th May, lo59, the corporation of Great Yannouth were granted a Court of 
Admiralty. See p. 105, ante. 

{p) This court is held under the authority of a charter of Henry YH. 
granted 1 at July 1^88. This charter is set out bv way of inspeximns in a 
charter of llQury YlII. (Pat. Eol.. 11 Hen. 8, memb.’S). 

{q) Municipal Corporations Act, 1882 {46 & 46 Yict. c. 50), ss. 175, 176. See 
p. 13^, ante. ' 

(G to Eeport of tbo Municipal Corporations Commissioners, 1835, 

Part ly., pp 28 / 1-2873. Information kindly given by the town clerk. 

(s) See p. 13 r, ante. 

^,'1) If ^ f'art., Part I., No. 1), 14th January, 1341. 

of SuiTey, Vol. I., p. 35. See p. 136, aiitr. 

(c) Ihis cmirt ]8 held under the authority of a charter of Queen Elizabeth, 

granted 3rd February, 1593 (Appendix to Eeport of the Municipal Corporations 
Commissioners, 183o, Part III., p. 1531). 

'd) See p. 136, 
e) See p. 216, 

(/) See p. 215, post. 

_{<l) Surtees Hkt. of Durham, Vol. III., pp. 105, 108. Information 

kindly given by the town clerk. 

(/*) This com’t is held under the authority of charters of James I. and 
Uuirles II ( Pat EoL, 2 Jac. 1, Part XXY. ; Pat. Eol., 17 Car. 2. Part II., 
Xo. 6), Under the charter of James I, the limit of jurisdiction was £40. 
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I 


courts of common law before 1852. The court has been in 
abeyance since 1824 (i). No rules or tables of fees are in 
existence (k). 

The corporation has also a grant of a court of Admiralty (/), 
which has not been held since 1791, and a court of pie poudre (in). 

(Ixix.) Hastings, 

363. The Hastings Court of Eecord (n) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held at the accustomed times, that is, every fifteen 
days. There is a recorder of Hastings, who is judge of the 
court (o), which has been in abeyance since 1854 (p). 

The corporation has also authority to hold a hundred court ( 5 )- 
At this court freemen were summoned and municipal ofiQcers chosen. 
The hundred court also exercised the functions of a general court 
leet (/•), and had fallen into abeyance before 1835 (§). 

(Ixx.) Haverfm'dwest, 

364. The Intrinsical Court of Haverfordwest (t) has jurisdiction 
in all actions, real, mixed, and personal, to any amount. The court 
is directed to be held “ as well from month to month as from fifteen 
days to fifteen days ” before the mayor or his deputy. The 
procedure is that of the old Court of Common Pleas. 

The corporation has also a court of pie poudre (a) and had a court 
of Admiralty (5), both to be held before the mayor (c). 

There was also a hundred court (tZ), held twice a year before the 
sheriff, for the election of officers and the transaction of the other 
business of a court leet (e). 


(0 Appendix to Heport of the Municipal Corporations Commissioners, 1835, 
Part IV., pp. 2261—2268. 

(/i*) Information kindly given by the town clerk. 

(/) See p. 105, ante. 

(m) See p. 136, ayite. 

()() This court is held under the authority of the charter of the Cinque 
granted by Charles II. 23rd December, 1668, printed in Jeake, Charters of tne 
Cinque Ports. See pp. 135 — 139. This charter contains inspexmus an 
confirmation of 1 Eliz. (granted 8 th March, 1559) and 43 Eliz. (granted zb 
January, 1601). ^ 

( 0 ) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. Do, Do. 


Commissioners, 183o, 


Eol.» 


p. 134, ante, . . H 

(jj) Information kindly given by the town clerk. In 1800 this court 

into abeyance, but was revived by mandamus in 1822. 

( 7 ) See p. 214, post, 

(?•) See p. 215, post. 

(s) Appendix to Eeport of Municipal Corporations 
PartlL, pp. 997—1000. 

(i) This court is held under the authority of a charter of James I. (-t 
7 Jac. 1, Part XXIII., No. 3), granted 20th February, 1620. 

(a) See p. 136, ante, 

(b) See p. 105, ante, - ■ 

(c) Appendix to Eeport of the Municipal Corporations Commissioners: 

Part I., pp. 233—239. 

(d) ^e p. 214, post. 

(e) Appendix, Part L, p. 239. 
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(Ixxi.) Redon, 

365. The Hedon Court of Pleas (/) has jurisdiction in personal 
actions to any amount. The court was directed to be held before 
the mayor and bailiffs. The procedure was analogous to that of the 
superior courts of common law before 1852. The court had fallen 
into abeyance before 1834 {g), 

(Ixxii.) Helston, 

366. The Helston Court of Record (//) has jurisdiction in personal 
actions to any amount. The court is directed to be held every 
three weeks before the mayor or his deputy, two of the aldermen 
(and the recorder or his deputy). There is no recorder of 
Helston (t). 

The process is by attachment and distress. No rules of the 
court are in existence, nor any records of the holding of the 
court. 

The mayor, as Clerk of the Market (/:), holds a court of the Clerk 
of the Market once a year to inquire into the weights and measures 
in use in the borough (Z). The Court of the Hundred [m) of 
Kerrier, held at Penryn(H), has jurisdiction within the borough of 
Helston. 

(Ixxiii.) Hereford. 

367. The Mayor’s Court of Hereford (o) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held twice a week. There is a recorder of Hereford, 
who is consequently judge of the court (j^). 

The practice of the court is that of the superior courts of common 
law before 1852. No table of costs is in existence. Solicitors have 
audience in the court. 

The court has been in abeyance since about 1846. 

The charters also grant a court leet {([) and view of frank^dedge 
and a court of pie poudre (?•). 


(/) This court is held under the authority of a charter of Queen Elizabeth, 
granted 15(>4-5, 

Cv) Appendix to Eeport of the Municipal Corporations Commissioners, lS3o, 
Part 111., pp. 1537— 1540. 

(A) This court is held under the authority of a charter of George III. (Pat. 
llol., 14 Geo. 3, Part VI., No. 7), granted 3rd September, 1774. 

(/) There was a recorder of Helston at the time of the passing of the 
Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50). 

(A) 8ee p. 137, ante. 

(0 Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I., pp. 511 — 513. 

(?«) See p. 214, i^ost. 

(//) See p. 189, post. 

(o) This court is held under the authority of charters of Queen Elizabeth and 
of James I. (Pat. Rol., 39 Eliz., Part IX., fo. 23 ; 17 Jac. 1). 

(p) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), 8S. 175, 176. See 
p. 134, ante, 

(7) See p. 215, post. 

(r) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I., pp. 253—259. See p. 136, ante. 
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Courts. 


Sect. 6. 

Particular 

Courts. 

Hertford. 


Huntingdon. 


Hythe. 




vj 


(Ixxiv.) Hertfm-d. 

368. The Court of Record of Hertford (s) has jurisdiction in 
personal actions up to £60. The court is directed to be held weekly 
before the mayor (or the recorder) or their respective deputies, 
ihere is no recorder of Hertford. The court fell into abeyance in 
1782, was revived in 1827, and again fell into abeyance. 

The mayor is entitled to hold a court of the Clerk of the 
Market (<) once a year (a). 

(Ixxv.) H anti don ^ 

369. The Huntingdon Court of Pleas (b) has jurisdiction in all 

personal, to any amount. The court is 
directed to^ be held every three weeks before the mayor. The 
Drocedure is similar to that of the superior courts of common law 
)efore 1852. There is no table of fees in existence, but there is 

a custom to take half the fees allowed in the old Court of King’s 
Bench. 

The charter also grants a court leet(c) to the corporation (d). 


(Lxxvi.) Hythe, 

370. The Hythe Court of Record {e) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held at the accustomed times. There is a recorder 
of Hythe, who is consequently judge of the court (/). The 
procedure is similar to that in the superior courts of common law 
before 1852. The court has been in abeyance since 1777, but is 
still formally held with the borough quarter sessions (,( 7 ). The 
Barons of the Cinque Ports have a court leet, as in the case of 
Dover. The charter of Elizabeth also grants a court leet (h) and 

view of frankpledge to the corporation, and there is a court of pie 
poudre (i). 


(s) This court is held under the authority of a charter of Charles II. 
EoL, 32 Car. 2, Part m., No. 22). 

(0 See p. 137, ante. 

(a) Appendix to Eeport of the Municipal Corporations Commissioners, 1835, 
Part ly., pp. 2885—2888. 

(5) Ihis court is held under the authoiity of a charter of Charles I. 

EoL, 6 Car. 1, Parti., No. 2). 

(c) See p. 215, post. 

(d) Appendix to Eeport of the Municipal Coi'porations Commissioners, 1835, 
Part IV., pp. 2287, 2288. 

(e) This coui't is held under the authority of a charter of Queen Elizabeth 

(Pat. EoL, 17 Eliz., Part VIII., fo. 16). The franchise seems to have been 
conferred originally by the Custumal of Hythe, temp, circa Eic. HI., and also 
under the authority of the charter granted by Charles II. to the Cinque Ports, 
23rd December, 1668, printed in Jeake, Charters of the Cinque Ports. Ihi^ 
charter contains inspeximus and confirmation of chai'ters of 1 Eliz. (granted 8tli 
March, 1559) and 43 Eliz. (granted 26th January, 1601). See Jeake, pp. 1^^ 
139. ^ 

(/) Municipal Corporations Act, 1882 (-15 & 46 Viet. c. 50), ss. 175, 176. 
p. 134, ante. 

(g) Appendix to Eeport of the Municipal Corporations Commissioners, loo , 
Part II., pp. 1007, 1008. Information kindly given by the town clerk. 

(4) See p. 215, post. 

it) Selden Society, Vol. XXIII.. n. xv. 
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(Ixxvii.) Ipswich. SiiCT. 6. 

371. The Ipswich Court of Small Pleas (A*) has jiu'isdiction in all Particular 
actions, real, mixed, and personal, to any amount. The court is Co^s. 
directed to be held every fortnight. The recorder of Ipswich is Ipswich, 
judge of the court (i). The jurisdiction of this court has been 
excluded in all cases in which the county court has jurisdiction {in). 

The procedure is under the Common Law Procedure Acts, 1852 
and 1854, the whole of which Acts, and the rules under them, have 
been applied to this court (u). 

No proceedings appear to have been had in this court since 

1873 (o), but the court is held if there is any business to be 
done {})). 

There are also (1) a court called the Petty Court of the Bailiffs Bailiffs’ 
for passing the real estate of a minor situated within the borough ; Court. 

(2) a court of Portman’s Mote for tines and recoveries and rortmau’s 
acknowledgments of married women; and (8) a court leet((^), but 
since 1793 (r) this court has fallen into abeyance (s). 

(Ixxviii.) Khi<j8ton-upon-IIuIL 

372. The civil court of Kingston-upon-Hull, called the Court of Kingston- 

Venire(a), has jurisdiction in all actions, real, mixed, and personal, upon-Hull. 
to any amount. The court days are directed to be every fortnight, 
except for six weeks preceding the quarterly sittings of the court 
for the trial of actions, when they are to be weekly. The recorder 
is judge of the court (b). 

The procedure of the court is regulated by the Common Law 
Procedure Acts, 1852 (c), 1854 (d), and 1860 (e), certain provisions 
of these Acts having been applied to' this court, as have the whole 


(A) This court is held under the authority of charters of Edward IV and 

b ^ 11 Car. 

Dart Vi., No. 2) The court was originally grouted by a charter of 1 John, 
printed lu Hot. Cart., Vol. I., p. 65 h. 

(0 Municipal Corporations Act, 1882 (15 & 46 Viet. c. 50), ss. 175, 176 Seo 

p. l.H, iuite. ' 

{■m) By OrdOT in Council of 5th June, 1858 '(Statutory Rules and Orders 
Revised, Vol. VI., Inferior Court, England, p. 76). 

(a) By Order in Council of 5th June, 1858 lihid., p. 75). 
o) Rarliamentary Paper, 1888, (0. 187) Ixxxii., 169. 

( р) iniormation kindly given by the town clerk. 

((/) See n. 215, imi. 

(r) On the passing of a Pa'idng Act (33 Goo. 3, c. xcii.) which gave powers to 
coininissioners to deal with nuisances. 

Part IV^^nn'^'vOQ? ^7 Mimicipal Corporations Commissioners, 1835, 

^293— .317. Under charters of Ilenry VIII. the corporation of 

Hon. 8). Ilie boundaries of the jurisdiction of this court are from the Platters 
and (north-east of Landguard Port) south-eastward to the west side of the Cork 
sand, thence in a straight line to the Naze, along the coast bv the town of 

^ iT'rll- '1^’- to Ipswich, and no farther. See p. 105, ante. 

•M if under the authority of 18 lien. 6, charters of Rot. Cart., 

Charles II. ; Pat. Rol., 13 Car. 2, Part XXllL, No. 22. 

(/) Municipal Coi-porations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 
p. 154, ante. * 

(с) 15 & 16 Viet. c. 76. 

(d) 17 & 18 Viet. c. 125. 

(e) 23 & 24 Viet. c. 126. 
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of the provisions in the schedule to the Borough and Local Courts 
of Record Act, 1872 (y), and the provisions of the Summary 
Procedure on Bills of Exchange Act, 1855 ( 7 ). Rules were also 
made between 1852 and 1857 by the then recorder, and confirmed 
bj thiee judges of the superior courts of common law, as to 
pleadings etc. (A). The court is still helda). 

Theie is also a court of pie poudre(/c). By a charter of 
Heniy VI. (/) the mayor and aldermen are entitled to choose 
irom among themselves an admiral of the Humber (m). 


Kingston-on- 

Thames. 


(Ixxix,) Kimjston-on-Thames, 

373 . The Court of Record of Kingston-on-Thames («) has juris- 
diction in all personal and mixed actions to any amount. The 
court is directed to be held weekly before the bailiffs and the recorder 
aiid the steward of the court, or two of them. There is a recorder of 
Kingston, who is consequently judge of the court (<>). The 
ofiSce of the steward of the court was held ex officio by the Attorney- 
General, but there is no record of his ever having attended. The 
jurisdiction of the court extends over Kingston, Elmbridge, 
Copthorne, and Effingham hundreds. The process is by summons. 
The costs are stated to be moderate, the average expense of a trial 
and final process not exceeding i;10. The court has been in 
abeyance since the introduction of county courts in 1846. 

The corporation has a court leet(p) and view of frankpledge, 
with jurisdiction formerly extending over the whole hundred of 
Kingston, but in 1629(7) the corporation released to the Crown 
that part of the jurisdiction which was within the manor of Rich- 
mond and the hamlets of Richmond and Kew and Petersham, and 
the manor of Ham, appurtenant to the manor of Richmond (r). 


(y ) 35 & 36 Yict. c. 86, by Order in Council of 26tli June, 1873 (Statutory 
Euies and Orders Eevised, Vol. VI., Inferior Court, England, p. 78). 

{if) 18 & 19 Viet. c. 57, by Order in Council of 21st November, 1855 [ihaU 
p. 77), 

(//) lOtb November, 1852; 7th November, 1853; 23rd January, 18o7 
(Statutory Euies and Orders Eevised, Vol. VI., Inferior Court, Englaud, 
pp. 80 — 85). E. 23 of these rules runs as follows : “ That in all other respects 
the practice and pleading of this court shall be conformable to and as much as 
may be regulated by the town practice and pleading in the superior 
common law at Westminster, whether such practice or pleading be regulated 
from time to time by Act of Parliament, rules of court, or otherwise.” _ 

(i) Eighty-three plaints were issued in 1905 (Parliamentary Paper, 1^11 
[C. 3477], p. 164). 

{k) See p. 136, ajite. 

(/)26Hen. 6. 

(m) Appendix to Eeport of the Municipal Corporations Commissioners, 185o, 

Part III., PP- 1545 — 1556, and infonnation kindly given by the town clerk. 

(?/) The court is held under the authority of a charter of James I. (P^f- *’ 

1 Jac. 1, Part VI.), granted 17th November, 1603. 

(o) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, I'O* 
p. 134, ante. 

(p) See p. 215, fwst , 

(q) In consideration of a charter extending the jurisdiction of the Oou 
Eecord over the hundreds of Copthorne and Effingham 4 Car. 1, 13th Pecem > 
1629. 

(r) The corporation has also a court baron. See p. 216, post. 


Part XVII. — Borough and Local Courts of Record. 


171 


The Hundred Court of Kingston is a court of ancient demesne (s), 
The latest entries in its records are a recovery suffered 1 Jac. L 
and a fine levied 6 Jac. 1. 

There is also a court of pie poudre (t), 

(Ixxx.) Kirkhy--in- Kendal. 

374 . The civil court of Kirkb 5 ^-in-Kendal (<'/) has jurisdiction in 
personal actions from 40s. to ^40. The court is directed to be 
held evei'y three weeks before the mayor and the two senior 
aldermen. The court has been in abe 3 \ance since about 1835 (h). 

(Ixxxi.) Lancaater. 

375 . The Court of Pleas of the Borough of Lancaster (c) has 
jurisdiction in personal actions to any amount. The court is 
directed to be held every week before the mayor. The process is 
either by service, caption of the person (bailable), or attachment of 
the goods. The town clerk is appointed registrar of the court. No 
rules or tables of fees are in existence. The court has been in 
abeyance for many years (c). There is also a court of pie poudre, 
held before the mayor (/). 


(Ixxxii.) Launceston. 

376 . The Launceston Court of Record {g) has jurisdiction in 
personal actions to any amount. The court is directed to be 
held every week before the mayor and aldermen. The court has 
fallen into abeyance since 1835 (Ji). 


(Ixxxiii.) Leicefitcr. 

377 . The Leicester Court of Record (/) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held weekly or oftener if necessary. There is a 
recorder of Leicester, who is consequently judge of the 


(s) See p. 217, 2 fost. 

(t) Appendix to Report of the Municipal Corporations Commissioners, 183o, 
Part IV., pp. 2892 — 2900. Seep. 180, awfe. 

(ff) This court is held under the authority of a chaiier of 36 Charles II. 

(h) Api)endix to Report of the Municipal Cor^^orations Commissioners, 1835, 
Part III., pp. 1589 — 1592. Information kindly given by the town clerk. 

(c) This court is held under the authority of a charter of George III. (Pat. 
Rob, 59 Geo. 3, Part XII., No. 2). Information kindly given by the town 
clerk. 

(e) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part III., pp. 1597— 1607 ; information as to costs will be found at p. 1607. 

(/) See p. 136, ante. 

(y) This court is held under the aiithority of a charter of Philip and Mary 
(Pat. Rob, 2 «fe 3 Phil. & Mar., Part VII.), granted 15th February, 1556. 

(A) Appendix Report of the Municipal Corporations Commissioners, 1835, 
Part I., pp. 517, 519. Information as to costs will be found on p. 519. 
Information kindly given by the town clerk. 

(i) This court is held under the authority of a charter of Queen Elizabeth 
(Pat. Rob, 41 Eliz., Part I., f. 1), granted Ist June, 1599. This charter is 
printed at length in Nichols’ Leicestershire, Vol. I., Part II., pp. 409 — 415. 


Sect. 5. 

Particular 

Courts. 


Ivirkby-in- 

Kendab 


Lancaster. 


Launceston. 


Leicester. 



172 


Courts. 


Sect. 5. 

Particular 

Couits, 


Leominster. 


Lichfield. 


Lincoln 
Court for 
Foreigners. 



court (A) The procedure is the same as that of the Court of 

Ivmg s Bench before 1852. The court has been in abeyance 

since about 1836 (Z). The charter of Queen Elizabeth also grants 

a couit leet (m) and view of frankpledge, to be held twice a year 

before the mayor etc. (n). The corporation have also (o) a court of 
pie poudre(p). 


(Ixxxiv.) Leominster^ 

378 . The Leominster Court of Eecord {q) has jurisdiction in 

personal actions up to £100. The court is directed to be held 

every other ^veek before the mayor and burgesses. The procedure 

IS similar to that of the superior courts of common law before 1852. 

AO rules or tables of fees are in existence. The court has been in 
abeyance since about 1846. 

There is also a court of pie poudre(r), held before the mayor (a). 


(Ixxxv.) Lichfield^ 

379 . The Lichfield Court of Eecord {t) has jurisdiction in all 
actions, real, mixed, and personal, from 40s. to any amount. 
The court is directed to be held weekly. The recorder of Lichfield 
is judge of the court (a). The procedure and pleadings are 
similar to those in the superior courts of common law before 1852, 
and the costs about one-third of those of the superior courts. The 
court has been in abeyance since the establishment of county courts 

in 1846(/0. 

(Ixxxvi.) Lincoln, 


380 . The Borough Mote Court and the Court for Foreigners of 
Lincoln (c) have jurisdiction in all actions, real, mixed, and personal, 
to any" amount. The two courts became amalgamated under the 
title of the Lincoln Court for Foreigners. There is a recorder of 


(/c) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176; see 
p. ante. 

(/) Informntion kindly given by the town clerk. 

{m) See p. 215, posf. 

(n) Appendix to Report of the Municipal Corporations Commissioners, Psi't 

III., pp. 1885— 1897. 
ro) Selden Society, Vol. XXIII., p. xv. 

(р) See p. 136, an^c. 

(?) This court is held under the authority of a charter of Charles H. 

RoL, 17 Car. 2, Part V., No. 9), granted 6th June, 1666. Under the charter 
1 Mar. (Pat. RoL, Part XV.), granted 28th May, 1554, the court was ongicaUy 
granted with jurisdiction limited to £5. 

(r) See p. 136, ante. 

(fi) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I,, pp. 293 — 296 ; and information kindly given by the town clerk. 

(0 This court is held under the authority of charters of James I- 
Charles II. (Pat. RoL 21 Jac. 1, Part I., No. 8 ; Pat. RoL, 16 Car. 2, Part XX., 
No. 1). 

(а) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176; see 
p. 134, awfe. 

(б) Appendix to Report of the Municipal Corporations Commissioners, , 

Part III., pp. 1925 — 1928 ; and information kindly given by the town ^ 

(с) These courts are held under the authority of a charter of Charles L * 
RoL, 4 Car. 1, Part XLL, No. 1), granted ISth December, 1628. 
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the city of Lincoln, but in 1835 the judge of the court was a Sect. .5. 
barrister of five years’ standing, and consequently the recorder is Particular 
not ex officio the judge of the court {d). The court has been in Courts, 

abeyance for about a hundred years. This court appears to 

have originally been a court of busting, modelled on that of 
London (e). 

There is also a court leet(/), to be held twice a year before 
the judge of the court of record (g). 

This was an ancient Court of the Staple at Lincoln (h). 

(Ixxxvii.) Lishard. 

381 . The Liskeard Court of Record (;) has jurisdiction in all Liskeard. 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held before the mayor or his deputy, two capital 
burgesses (councillors), and before the chief steward (town clerk) if 
he be present. There are no rules of the court or tables of fees 
in existence, and the procedure is unknown. The court has been 
in abeyance for nearly a century. 

There is also a court leet (/r) and view of frankpledge, to be 
held twice a year before the mayor or his deputy and two 
capital burgesses (councillors) (1), and a court of pie poudre (m), 
which has also long been disused (a). 


(Ixxxviii.) Liverpool. 

382 . The Liverpool (o) Court of Passage (p) has jurisdiction in 
personal actions to any amount where the defendant or one of the 
defendants resides or carries on business within the jurisdiction of 
the court, or, by leave of the judge or registrar, when the whole or 
part of the cause of action arises within such jurisdiction, provided 
that, except where the whole cause of action arises within the 

(li) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175 176 • see 
p. 134, ante. ’ * 

U) See note {d), p. 170, post, 

(/) See p. 215, post. 

(i,) Appendix to Report of the Municipal Corporations Commissioners, 1885, 

J. £tl V J. V • > PP* iO 

(/OSt'Ruto of the staple (27 EJw. 3, stat. 2, c. lOp see p. 137, ante. 

fpit Uni' P f of a charter of Queen Elizabeth 

(Pat. Kol., 29 lUiz., 1 art XIII., f, 32), granted 20tli July, 1587. 

Uc) See p. 215, post. 

(0 of the Municipal Corporations Commissioners, 1835, 

i tirt L«« pp* 

(m) See p. 136, ante. 

(n) The court leet and the court of pie poudre are both held under the 
authority of the charter of Queen Elizabeth. 

(o) A charter of Henry 111 (Rot. Chart., 13 Hen. 3, Tart L, memb. 9), 
granted 24th March, 1229, contained a grant to the burgesses of Liverpool of 
the franchise of sac and soc,” the word sac meaning a free court 

(p) This court was granted by charters of Charles 1. and William III. (Pat. 
Rob, 2 Car. 11 art XV., No. 8), granted 4th July, 1626, 7 Will. 3, granted 26th 
September, 16 Jo. I he name seems to be derived from the fact that the court 
was originally intended for caiise.s arising out of the imports and exports 
passing through (Encyclopedia Rritanuica, Vol. XIV., p. 714). Up to 1853 aU 

proceedings wore entitled “in the borough court of Liverpool.” Information 
kmdly givou by the registrar. 


Liverpool 
Court of 
Passage. 
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« 



juiisdiction, no action under £20, in which the county courfc has 

1 • j_i in this court (q). The court also 

has jurisdiction to try all actions of ejectment between landlord and 

tenant wheiein the annual rent of the premises in question does 

not exceed iSlOO, and where no fine is reserved or made payable (r). 

This court, which is still in full operation (s), is regulated by 
certain local and personal Acts (^), and also by two public and 
general Acts (a). The local Act of 1834 provided for the appoint- 
ment by the corporation of an assistant barrister of seven years’ 
standing. ^ In 1893 the title of this judicial officer was changed to 
the “ Presiding Judge of the Court of Passage ”(i), with the same 
power, jurisdiction, and authority in regard to causes in the Court 
of Passage (subject to rules of court) as is possessed by a judge of 
the High Court sitting in chambers or at nisi prius. 

In case of the death, sickness, or unavoidable absence of the pre- 
siding judge, the recorder of Liverpool may act in lieu of him (c). 


383. The presiding judge has power, with the concurrence of the 
authority for the time being empowered to make rules for the 
Supreme Court, to adopt and apply to the Court of Passage any or 
all of the Rules of the Supreme Court, with such modifications, if 
any, as may be thought fit. Such rules are not to be invalid by 
reason of extending or otherwise aflecting the jurisdiction of the 
Court of Passage (d). Rules were made and confirmed under this 
power in 1903 and 1909 (e). 

These rules practically assimilate the procedure of the court to 
that of the King’s Bench and Admiralty Divisions of the High 
Court (y ), except that summary judgment under Ord. 14 cannot be 
obtained against a defendant who is a domestic or menial servant, 
a labourer, a servant in husbandry, a journeyman, an artificer, a 


(7) Liverpool Court of Passage Act, 1893 (56 & 57 Yict. c. 37), s. 2. 

(r) Liverpool Court of Passage Procedure Act, 1853 (16 Viet. c. xxi.), s. 4b. 
As to the Admiralty jm'isdiction of the Court of Pa^Sfiage, see title AnMiRAliTY, 
Vol. I., p. 140. ^ . 

(3) Three thousand three hundred and twenty-five fiaints were issuedin 
of which a hundred and nineteen came on for trial (Civil Judicial Statistics, 
1905, Parliamentary Paper, 1907 [C. 3477], p. 164). , 

{t) 4 & o Will. 4, c. xcii.; 6 & 7 Will. 4, c. cxxxv. ; 7 Will. 4 & 1 Vict. 
c. xcviii. ; 1 & 2 Vict. c. xeix. ; 5 & 6 Vict. c. lii. ; Liverpool Coui-t of Pas^ 
Procedure Act, 1853 (16 Vict. c. xxi.) ; Liverpool Corporation Act, 1880 , 

Vict. c. xxviii.), s. 4 ; and Liverpool Improvement Act, 1886 (49 & 50 Vic 
c. Ixxx.), ss. 29, 30. . 1 

(a) Liverpool Com't of Passage Act, 1893 (56 & 57 Vict. c. 37) ; Liverpoo 
Court of Passage Act, 1896 (59 & 60 Vict. c. 21). 

(5) Liverwol Court of Passage Act, 1893 (56 & 57 Vict. c. 37), s. 6. 

(c) 4 & o Will. 4, c. xcii., s. 2. . 

{(1) Liverpool Court of Passage Act, 1893 (56 & 57 Vict. c. 37), -jQ 

the power to make rules, see E. v. Liverpool Corporation (1887), 18 Q. P- y* ^ * 
(e) The 1903 Rules are published by the coi’poration of Liverpool, P 
10,s. 6(7. For the 1909 Rules see [1909] W. N., Pt. IL, 123 , - 

(/) The following is a list of the Rules of the Supreme Court, reprodu ^ 
the Rules of the Liverpool Court of Passage : Ord. 1, r. 1 ; Ord. 2, it. I— ’ 1 ■ 

Ord. 3, IT. 1 — 4, 6, 7 ; Ord. 4, it. 1,2; Ord. 5, rr. 3, 10— 13, 16, 17 ; ’1 k) ; 

1, 3; Ord. 8 ; Ord. 9, rr. 1 — 5, 8 — 15; Ord. 10, Ord.^11 ^ . 


Ord. 7, rr. 

Ord. 12, IT. 8 
Ord. 16, IT. 1 


14, 17—22, 24—30; Ord. 13, it. 1—10, 12— 1-^ ^ 1 0. ’ 

9, 11— 13, 31, 48— 00 ; Ord. 17; Ord. 18; Ord. 1 - 
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handicraftsman, a miner, or any person engaged in manu^'V.SKCT. f), 
labour {g). The rules also contain tables of court fees and of Particular 
solicitors costs (/;), and a scale of allowances to witnesses. Courts. 


384. Actions or matters may be removed from the Court of Removal of 
Passage by writ of certiorari or otherwise, if the Higli Court or cl ‘Actions, 
judge thereof deem it desirable, upon such terras as to payment of 

costs, giving security, or otherwise as the High Court or a judge 

thereof think tit to impose (i). There is a poiver to remit actions 

of tort(j) commenced in the High Court to the Court of Passage 

when the plaintiff has no visible means of paying the defendant’s 

costs, and the plaintiff fails to give security for such costs or to 

satisfy a judge of the High Court that liis action is lit ’to be 
prosecuted in the High Court. 

Actioris of contract commenced in the High Court where the 
amount in dispute does not exceed TlOO may be remitted to the Court 
of Passage in a similar manner as it might have been remitted 
to the county court (/i). Actions of contract commenced in the 
Court of Passage where the amount in dispute is less than £10 may 
be similarly transferred to the county court (f). An appeal upon 
any issue tried in the Court of Passage is allowed under the same 
circumstances and rules as in the case of a trial at nisi prius {m). 

385. There are a registrar and a deputy registrar of the court. Officers 
who must be either practising barristers or practising solicitors of 


Old. 19 ; Ord. 20, rr. 1, 3, 4, 0, 7 ; Ol d. 21 , rr. 1 
13-16, 20—22; Ord. 23 ; Old. 24; Ord. 


I, 9—21 ; Old. 22, rr. 1—9, 11 
IT. 1—4; Ord. 26; Ord. 27 


IT. 1 — • ( )t., 07 

rr. 1—9, 11 — 15 ; Ord. 28 ; Ord. 29, rr. 1—8, 10-12, 14—18 ; Ord. Ord 3~1 
Old. 32 ; Old. 33, r. 1 ; Ord. 34, rr. 1—7, i )— 12 ; Ord. 35 , r 8 ; Ord. .36 rr. 2 

dd — 40, 42, 43, 56 — 58; Ord. 37 rr. 1 35^ 

Old. 38, rr. 1—19, 21—24 ; Ord. 39; Ord. 40, rr. 1—9; Ord. 41, rr. 1 3—10 

Old. 42, rr, I, 2, o-9, 11—24, 26-34; Ord. 43, rr. 1-4 8—13- (h i 44 
Ord. 45; Ord. 47; Ord. 48; Ord. 48 a, rr. 1-10; Ord. 49 r 8 - Ord M) 
rr. 1 - 8 , 11 , 12 ; Ord. 51, rr. 14-16 ; Ord. 52, rr. 1-li dr ’d Sd 5 I 
Old. 54, IT. 1-12, 20, 22, 26-29; Ord. 56; Ord. 57 rr iLn 

Old. 5j), r. 3 ; Ord. 61, rr. 6 , 7, 16, 20 ; Ord. 64 ; Ord. 65 rr 1 '5 7 1 1 

13— li, 23, 27 (mimrt); Ord. 66 , rr. 1 , 2 , 4, and 7 (in part)' 8 9 ’- Ord’ 67 

9-1^ ; Ord. 70; Ord. 71 (adapted) ; Ord. 72 r ’ ’ ' 

{(j) Liverpool Court of Passage Rules, 1909, Ord. I 4 ’ r. 9 . 

(/() There are three scales of fees and costs; higher ’scale where the amount 
recovered exceeds £50 ; middle scale where in contract the amount recoi erer s 

not less than £20 and m tort than £ 10 ; lower scale where the an oil. 
recovered is less. The higher scale is based on the lower scale of thrHb'h 
Cou t inid the unddle and lower on the county court scales, B and A 

(,') Liverpool Court of Passage Act, 1893 (56 A 57 Viet. c. 37), s. 5. The 
detendant s common law right to remove an action hv wtiarari has not been 
taken away {Ldwards v. Lirerpool Corporation (1902), 86 L. T. 627). 

f£) Ibid., a. 3; see also title County Couhts, Vol. X'lII n 438 
(0 Liverpool Court ot Passage Act, 1896 (59 & 60 Viet. c.’21) s 4 
,m) Liverpool Court of Passage Act, 1893 (56 A 57 Viet, c! 37), s. 

nflKTltlOn llDS tn rVuiTf £ . , . , . . . 
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Courts. 


Sect. 5. 

Particular 

Courts. 


Admiral 

jurisdiction. 


five years’ standing. They are appointed by, and hold their office 
during the pleasure of, the city council (n). They have the powers 
(subject to rules of court) of a registrar, district registrar, master, 
taxing officer, and associate of the High Court (o). There is an 

appeal from all orders, decisions, and directions of the registrar and 
the presiding judge (p). 

The officer of the court is the Sergeant-at-mace (q). 

386. In 1869 Admiralty jurisdiction was conferred on the county 
court of Lancashire holden at Liverpool (r), and consequently the 
Court of Passage acquired Admiralty jurisdiction to the like 
extent (s). The practice and procedure are regulated by the Rules 
of 1903 before referred to, and are similar to those of the High 
Court. 


Court leet. 


Llandovery. 


City of 
London. 


Court of 
Husting. 


387. The corporation of Liverpool have also a court leet(t) and 
view of frankpledge under their charter. 


(Ixxxix.) Llaiidc/very , 

388. The Bailiff's Court of Llandovery (u) has jurisdiction in 
all actions, real, mixed, and personal, to any amount. The court is 
directed to be held monthly before the bailiff (now the mayor). 
Nothing is known of the practice and procedure of this court, which 
had fallen into abeyance long before 1834, and no rules or tables of 
fees are in existence (a). 

(xc.) London, 

389. The courts of the city of London are (1) the Court of 
Husting; (2) the Mayor's Court (t); (3) the court of equity before 
the Lord Mayor ; (4) the City of London Court (c) ; (5) the sheriffs’ 
courts; (6) the Court of Quarter Sessions for the City of London; 
(7) the Court of the Chamberlain ; (8) courts leet and views of 
frankpledge. 


390. The Court of Husting (d) is the highest and most ancient 
court in the city of London (e). The jurisdiction of t his court 

{n) Liverpool Improvement Act, 1SS6 (49 & 50 Viet. c. Ixxx.), s. 29. 

(o) Liverpool Court of Passage Act, 189-‘5 (56 & 57 Viet. c. 37), s. 7. 

(p) 75/c?., s. 9. 

(q) See Appendix to Report of the Municipal Corporations Commissioners, 
1835, Part IV., pp. 26S9 — 2713. Information kindly given by the registrar. 

(r) By Order in Council of 14th January, 1869, now repealed and consolidated 
by the County Courts (Admiralty Jurisdiction) Order in Council, 1899. 

(s) County Courts Admiralty Juiisdiction Act, 1868 (31 & 32 Viet. c. 71)> 
s. 25. See also title Admiil\lty, Vol. I., p. 140. 

(t) See p. 215, post, 

(») This court is held under the authority of a charter of Richard III- (Rot- 
Chart., 2 Ric. 3, Part I., memb. 4), granted 26th January, 1485 ; confirmed 
by charters of 22 Hen. 8, granted 5th April, 1531 and 32 Eliz., granted 
10th July, 1590. 

{a) Appendix to Report of the Municipal Corporations Commissioners, looOf 
Part I., pp. 301 — 303. Information kindly given by the town clerk. 

(6) For this court see title Mayor’s Court, London. 

(c) See title County Courts, Vol. YllL, p. 412. . 

(d) ‘‘Husting” = “house and thing,” and thus signifies a “thing , 

tingay to speak) or court held in a house. Courts of husting also were grante 
to Lincoln, Norwich, Oxford, Winchester, Great Yarmouth, and York. 

(e) 2 Co. Inst. 321, cited per WiLLES, J., in London Corporation v. Cox (lo 
L. R. 2 H. L. 239, at p. 256. 
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originally extended over all actions real, mixed, and personal, to 
any amount, but the extent of the business in time (/) caused the 
erection of the separate jurisdictions of the Mayor’s Court and the 
sheriffs’ courts for personal actions and ejectments, while the 
jurisdiction of the Court of Husting was restricted to real and 
mixed actions (with the exception of ejectments), and to the action 
of replevin. 

The court was then divided into two divisions, the Court of 
Husting for Pleas of Land (g) and the Court of Husting for Common 
Pleas, which were directed to be held in alternate weeks. The 
recorder is the actual judge of the court, although, as in the case 
of the Mayor’s Court (h), the lord mayor (or in his absence an 
alderman who has passed the chair) and sheriffs are technically the 
judges of the court. 

Wills and deeds may also be enrolled in this court, but of late 
years very few have been so enrolled. The rolls of pleas of land 
commence 1273 and end 1724, while those of common pleas 
commence in 1272 and end 1506 (i). 

391. The two ancient sheriff's’ courts for the Poultry Compter 
and for the Giltspur Street Compter have never been formally 
abolished {k), and in 1901 the Court of Common Council aiipointed 
the existing judges of the City of London Court to be respectively 
judges of the Poultry and of the Giltspur Street Compters. 

392. The court of equity held before the Lord Mayor was a 

species of court of review of the sheriff’s’ courts. A defendant after 

judgment might enter into recognisances to pay the debt or 

damages in case of affirmance, and to abide by such order as the 

Lord Mayor should make. The judge of the sheriff’s’ court attended 

with the record and his notes together with the recorder and the 

City Solicitor. After argument the Lord Mayor has authority to 

order that the plaintiff be debarred from recovering the debt or 

damages, or that the debt or damages shall be abridged, i.e., 

reduced, or that the defendant shall have time on giving security 

for payment, or that the judgment shall be suspended to allow the 

defendant to file a bill in equity for an injunction, or he may decline 
to interfere (Z). 

393. The Court of Quarter Sessions for the City of London 
is held (m), before the Lord Mayor, the aldermen, and the 


(/) Apparently about tbe thirteenth century. 

(ff) This court was last held on 2nd June, 1908, to enrol a deed. 

(A) See title Mayor a Court, London, In tbe abseuco of the Lord Mayor 

® could be held by six aldermen (Marhoick v. London 

(1707), 2 Bro. Pari, Cas. 409). ^ 

(i) Sharpe, Calendar of Wills, Coui’t of Hustiii", London, Vol. I,, Introduction, 
pp. XIX., XX, ; Pullin'?, Laws, Customs, and Regulations of London, p. 170; 
Appendix to lieport of the Municipal Corporations Commissioners (Loudon and 
Southwark), Parliamentary Paper, 1837 (60), p. 123. 
fA) Cohen, The Law and the City, p. 18. 
u) 4 Co. Inst. 248. This coui’t has fallen into disuse. 

(?n) Under the authority of charters of Edward IV., James I., and Charles I. 
ILL. — IX. 


Sect. r.. 

Particular 

Couits. 


Sheriffs’ 

courts. 


Court of 
equity. 


Quarter 

sessions. 


N 
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Courts. 


Sect. 5. 

Particular 

Courts. 


Chamberlain’s 

court. 


Ward-motes. 


Com ts leet. 


recorder, of whom the Lord Mayor or an alderman who has passed 

be present Since 1851 («) this court has the same powers to ky 

Stoal£?l^' ‘l"f1®^sessions (o), but as the Central 

Ciimmal Court has concurrent jurisdiction in the case of offences 

tSd 'at^fhP r ^ ^ convenience. 

Sessions The Court of Quarter Sessions has in addition jurisdiction 

fRp p-i (2) examining and allowing the accounts of 

the City of London Irophy Tax, as a preliminary to the issue of a 
warrant for the raising of the tax (q ) ; (3) expenses in cases dis- 
niisse and other small matters ; (4) the assessment of compensa- 
tion tor lands taken under Michael Angelo Taylor^s Act (r) ; 

(o) business with regard to forfeited recognisances; (6) poor law 
and rating appeals. ' ’ ^ ^ i 


394 . The Chamberlain of the City of London has also a court(s), 
which existed in the time of Edward YL, for hearing and deter- 
mining dmerences and disputes between apprentices and their 
masters. The judges of the court are the Chamberlain and the 
Contioller of the Chamber (who is the Vice-Chamberlain). Sum- 
monses are granted ^ for a fee of Is. Counsel and solicitors have 
audience as the “friends” of the parties. An appeal lies to the 
recorder and a jury in the Mayor^s Court (t). 

395 . In each of the twenty-six wards of the City of London 
there is a ward-mote, held annually on St. Thomas’s Day, which is 
equivalent to a court leet and view of frankpledge («). 

also a court leet and court baron for the manor 
of Finsbury, held yearly before the steward of the manor, and 

another for the manor of Duke’s Place, held before the Lord Mayor 
as steward of that manor. 


The tax is rai 


ised 


(Hot. Cart., 1 Edw. 4 ; 2, 3 & 4 Edw. 4, Xo. 10, granted 9th November, 14G2; 
6 Jac. 1, granted 24th September, 1008; 1 Car. 16, granted 18th October, 1638); 
Maitland, Ilistoiy of London, Yol. I., pp. 290, 308. 

(a) Criminal Justice Administration Act, 1851 (14 & 15 Viet. c. 55), s. 13, 
which repealed s. 17 of the Central Criminal Court Act, 1834 (4 & 5 WiU. 4, 

0* oO )« 

(o) See p. 82, ante. 

{})) See p. 87, ante, 

(?) Militia (City of London) Act, 1820 (1 Geo. 4, c. 100). 
under Iji & 1-4 Car. 2, c. 3, s. 27. 

(/*) 57 Geo. 3, c. xxix. 

(^) juiisdiction of this court has been upheld on proceedingson mandamus 
(jRowil Co^lmis^iou, 1S93, i>tateiuoiit as to the Origin of the Position, Powers, 
Duties and finance of the Corporation of London), and is expresslv preserved 
by the Einployei's and Workmen Act, 1875 (38 & 39 Viet. c. 90), s. 13. 

{i) See Eoyal Commission, 1893, Statement as to the Origin of the Position, 
Powers, Duties and Finance of the Corporation of London, and Appendix to 
Eeport of the Municipal Corporations Commissioners (London and Southwark), 
Parliamentary Paper, 1837 (60), p. 100. See also Emerson, Courts of Law of 

the City of London. 

% 

((/) See p. 215, posC 


Part XVII. — Borough and Local Courts of Record. 


179 


(xci.) Ludlow, 

397. The Ludlow Court of Eecord (^;) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held every week. There is a recorder of Ludlow, 
who is consequently judge of the court (c). The proceedings 
are assimilated as nearly as possible to those in the Court of 
Common Pleas before 1852. A table of fees existed in 1834. 
Solicitors have audience in this court. 

A charter of Edward YL granted to the corporation a court of pie 
poudre (d), which had fallen into abeyance before 1834. 

The corporation has also a court leet (e), held once a year 
before the town clerk as steward {f). 


(xcii.) Lyme Reyie. 

398. The corporation of Lyme Eegis(( 7 ) ^ grant of a court 

of busting (//), to be held according to the customs of London. 

Ihe court has jurisdiction in actions of debt and assumpsit to 

any amount. The court is directed to be held w’eekly before the 

mayor and capital burgesses (now councillors). The procedure and 

pleadings are similar to those in the superior courts of common law 

before 1835. Eules of practice dated 1841 are in existence. No 

table of fees is in existence, but certain bills of costs are preserved. 

Summonses are still issued, but judgment is usually obtained 
by default. 

The corporation has also a court leet(i). 


(xciii.) Lynn or King's Lynn. 

399. The Guildhall Court of King’s Lynn (Jc), or Lynn Regis, 
has jurisdiction in all actions, real, mixed, and personal, to any 
amount. The court is directed to be held twice a week. There 
is a recorder of the borough, who is judge of the court {1). The 
procedure and pleadings are similar to those in the superior courts 
of common law before 1830. A table of fees is in e.xistence (m), 
but the court has been in abeyance for many years. 



p. IJH, ante. 

(d) See p. 1S6, ante. 

(fi) See ]). 215, post. 

Pn H T V Municipal Corporations Commissioners, 1831 

X ill b 1 T • , pp* ^ i Of ) — Z i 9o, 

authority of a charter of Edward I. (Eol 
^ a ' a V- 51), granted 1st Jainiary, 12So. 

(/f) As to this name, see note (d), p. 17(J, ante. 

^Municipal Corporations Commissioners, 185c 
Pai t .1., pp. 1.303 130.# ; and information kindly given by the town clerk ; se 

p« M i 0) 

Ro?^ •dl’ucr's'' authority of a charter of Uenry VIII, (Paf 

(/) Municipal Corporations Act, 1882 (45 & 40 Viet. c. 50), ss. 175, 176. 
p. 134, ante. ’ 

(m) Printed in Appendix to Report of the Municipal Corporations Commi 
sioners, 183o, Part I\., p. 2403. 
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Particular 

Courts. 

Ludlow. 


Lyme Regie. 


Lynn. 
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Courts. 


Sect. 6. 

Particular 

Courts. 


The same charter grants to the corporation a court of Tolbooth 

or hearing and determining civil pleas where the cause of action 

arose on the water. There is also a court of pie poudre (n), to be 

he d once a year (o) and a court leet(p) and view of frankpledge, 
held yearly before the mayor (q). ^ ° 


Macclesfield. 


Maidenhead. 


(xciv.) Macclesfield, 

400. The Earl of Derby as hereditary steward (?•) of the manor 
^d forest of Macclesfield has a court for the liberty of the 
Jlundied of Macclesfield and also a court for the manor and forest 

m which are held within the town of Maccles- 

field (s). The jurisdiction of these courts extends to personal 
actions to any amount. They are held before the deputy steward ((). 
ihere is no recorder of the borough of Macclesfield (a). 

The Earl of Derby has also a court leet {b) in Macclesfield, held 
before the deputy steward (c). 

* appears to have a court of portmote, with 

jurisdiction in all actions, real, mixed, and personal, to any amount, 

but whether by prescription or under charter is unknown {d). 
The corporation of Macclesfield has a court of pie poii^re (e). 


(xcv.) Maidenhead, 




40L The Maidenhead Court of Eecord (/) has jurisdiction in 
all actions, real, mixed, and personal, up to the amount of £20, where 
either the plaintiff or the defendant is an inhabitant of the town. 


(n) See p. 136, ante, 

(o) Under the authority of a charter of James L (Pat. Eol., 2 Jac. 1, Part 

the corporation of King’s Lynn have the grant of a court of Admiralty, 
see p. 105, ante. 

ip) See p. 215, post, 

(?) Appendix to Eeport of the Municipal Corporations Commissioners, 1835, 
Part IV., pp. 2389- 2404. 

(r) Under a grant to Thomas, Lord Stanley, and his heirs 11th January, 1462. 

(s) See definition of borough civil court,” Municipal Corporations Act, 
1882 (45 & 46 Viet. c. 50), s. 7 (1). 

(t) In 1833 considerable business was done in these courts, in which causes 
were tried four times a year. The records of these courts from the time of 
Edward ILL. exist. In the Eecord Office there are court rolls of 22 Edw. 3 and 
following years, portfolio 155, Nos. 55—58. 

(a) There was a recorder of Macclesfield at the time of the passing of the 
Municipal Corporations Act, 1835 (5 & 6 Will. 4, c. 76). 

(b) See p. 215, post. 

(c) Eeport on certain Boroughs by T. J. Hogg, Parliamentary Paper, 1838 
(686), pp. 61 — 63. 

(d) A charter dated 29th May, 1261, of Edward, eldest son of Henry III., 
granted to the burgesses of Macclesfield that they should not be impleaded or 
adjudged of any plea outside their borough (Earwaker, Hist, of East Cheshire, 
Vol. II., p. 460). Court Eolls of this court of 22 Edw. 3 and following years are 
in the Eecord Office, Court Eolls, portfolio 155, N^S. 55 — 58. 

(e) This coui-t is held under the authority of a ^farter of Charles II. , granted 

19th November, 1684 (Earwaker, History of EaSl Cheshire, Vol. II., p- 460* 
See p. 136, an^e. i 

(/) This couii; is held under the authority of a charter of 15 Charles H* 
'This charter was suirendered, and a new chartei^ in similar terms, so far as 
relates to jui-isdiction, was granted (1 Jac. ii). Neither of these charters appear 
4o have been enrolled. \ 
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The court is directed to be held every three weeks before the mayor Sect. 5. 
(and bridgemasters). Nothing appears to be known as to the prac- Particular 
tice and procedure of the court, but in 1834 a table of fees was in Courts, 
existence. 

The charter also granted a court of pie poudre (g), which has been 
in abeyance for a long period, and a court of the Clerk of the 
Markets (/«), to be held once a year before the mayor (i). 


(xcvi.) Maidstone. 

402. The Maidstone Court of Pleas (k) has jurisdiction in all Maidstone, 
actions, real, mixed, and personal, within the borough, and in mixed 

and personal actions and in replevin to any amount in the parishes 
of East Farleigh, Barmynge, Looze, Boxley, Allington, Milhale, 

Newhyth, Linton, and Otham. The court is directed to be held 
every other week. There is a recorder of Maidstone, who is con- 
sequently judge of the court (1). Nothing- is known of the 
practice and procedure of the court, which has been in abeyance 
since 1778. 

Under the same charter the corporation has a court of pie 
poudre (m), which has been in abeyance for a long period, and a 
court of conservancy, for the purpose of preserving the banks of 
the stream and the fishery, but nothing is known of the procedure 
of this court. 

There is also a court leet(n), held annually before the mayor 
and justices (o). 

(xcvii.) Maldon. 

403. The town of Maldon (p) has (1) a court of record for the Alaidon. 
trial of civil actions, which has jurisdiction in personal actions to 

any amount. The court was directed to be held every three weeks. 

The recorder of Maldon was judge of the court (q), which 
fell into abeyance before 1768. (2) A court of record for passing 
the estates of married women. The property must lie within the 
borough. (8) A court of pie poudre (r). 



p. 134, ante, 

{m) See p. 136, ante. 

See p. 215, jmt. 

(o) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part II., pp. 751- 704. r- r j > 

-n 1 under the authority of a charter of George III. 

■ XIII., No. 12). The coui’t of record was in existence 

m 1383. Ihe hrst grant appears to be by charter of 18 Edw. 1 (printed in 
Calendar of Charter RoUs, Vol. n., pp. 351, 352), which contains a grant of 
sac and soc. The^ charter of George III. also contains the grant of a court of 
admiralty (see p. 105, a/^^e). This court was last held in 1818. 

( 7 ) Municipal Corporations Act, 1882 (45 & 46 Yict, c. 50), ss. 175, 176. See 
p. 134, ante. * 

(?) See p. 136, ante. Appendix to Report of the Municipal Coi’porations 
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Courts. 


Sect, 5. 

Particular 

Courts. 

JIarlborough. 


Monmouth. 


Neath. 


Newark. 


(xcviii.) MarJhorougli, 

404. The Mayor’s or King’s Court of Marlborough (s) has iuris- 

letion in all actions, real, mixed, and personal, to any amount The 

court IS directed to be held every three weeks before the mayor.’ The 

pleadings are as in the superior courts of common law before 1852. 

1 corporation also has a court of pie poudre (t), disused in 
1835, and a court leet («), held twice a year (5). 


(xcix.) Monmouth, 

405. The Monmouth Borough Court (c) has jurisdiction in all 

actions, real, mixed, and personal, to any amount (d). The court is 

diiected to beheld before the mayor and bailiff. Rules and a table of 

fees were made in 1833. Very little has been done in this court 
since 1795(e). 

(c.) Neath. 

406. The Neath Court of Pleas (/) has jurisdiction in actions of 
debt up to AlOO. The court is directed to be held before the 
constable of the castle of Neath and (the portreeve) now the mayor. 
Itiis court almost fell into abeyance in 1798, but the date of the last 
proceeding is 1818. No rules or tables of fees are in existence (y). 

1 he mayor has also authority to hold a court baron (/t), but it 
has not been held since 1816. 

(ci.) Newark* 

407. I he Newark Court of Eecord(i) has jurisdiction in actions 
of trespass, debt, detinue, and replevin to the amount of i;200. 
Ihere is a recorder of Newark, who is consequently judge of the 
court (/c). The practice, which is regulated by rules made in 1837 
by the then recorder and confirmed by three judges of the 


Commissioners, 1835, Part IV., pp. 2431—2447 ; and information kindly given by 
the town clerk. ^ d 

/J/) court is held under the authority of a charter of Queen Eli^betb. 
(Pat. Pol., 18 Eliz., Part III., f. 4 b). 

(^) Appendix to Eeport of the Municipal Corporations Commissioners, 1835, 
PartL,p. 85. ^ 

(a) Ibid. 

(5) Appendix to Peport of the Municipal Corporations Commissioners, 1835, 
Part I., pp. 83—85. 

court is held under the authority of charters of Edward VI., James I., 
and Charles II. (Pat. Pol., 3 Edw. 6, Part I., granted 3()th June, 1550 ; Pat. 
Pol., 3 Jac. 1, Part XIL, fo. 27, granted 2nd September, 1606; Pat. Kol.j 
17 Car. 2, Part I., No. 1, granted ISth May, 1666). 

((f) Ihe court is believed to have been originally gi’anted by a charter of 
40 Hen. 3. There is no charter-roll for this year in existence. 

(c) Appendix to Peport of the Municipal Corporations Commissioners, 1835, 
Part I., pp. 321 — 325 ; and information kindly given by the town clerk. 

if) This court is held under the authority of a charter of Henry VIL (P^f* 
Pol., 14 Hen. 7, Paid; II.). 

(^) Appendix to Peport of the Municipal Corporations Commissioners, 1835, 
Part I., pp. 333 — 336 ; and information kindly given by the town clerk. 

(/i) Seep. 216, 

(t) This court is held under the authority of a charter of Charles 1. (Pat. Pol., 

2 Car. 1, Part XV., No. 10), granted 1st July, 1626. 

{k) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 
p. 134, ante. 


Part XVII. — Borough and Local Courts of Record. 


183 


superior courts of comraou law(/), is similar to that of the superior 
courts before 1852. The court has not been held since 1898 (m). 

(cii.) Newbury. 

408. The Newbury Court of Record («) has jurisdiction in per- 
sonal actions up to MVi Gs. 8d. (20 marks), but in consequence of 
there being a recorder of Newbury, wdio is judge of the court (f^), 
the jurisdiction is increased to .i20 in personal actions, and 
extends to include actions of ejectment where the rent of the 
premises sought to be recovered does not exceed 1:20 and upon ^Yhicll 
no fine is reserved or made payable (p). The court is directed to 
be held every week. The process is by summons, and the pleadings 
and procedure, which are governed by rules made in 1882 ( 5 ), 
similar to those in the superior courts of common law before 1852. 
The court has been in abeyance for many years. The corporation 
also have a court of pie poudre (/*), but in 1834 it had only been held 
once within the memory of the then members of the corporation. 

As lords of the manor of New'bury the corporation liave a court 
leet (s), to be holden twice a year (t). 

(ciii. ) Newcastle- u u dtr- Lyme. 

409. The Court of Record of Newcastle-under-Lyme (a) has 
jurisdiction in actions of contract or trespass up to 1^50. The 
court is directed to be held every three wrecks. There is a recorder 
of Newcastle-under-Lyme, who is judge of the court (/;). The 
^leadings and practice are similar to those in the superior courts 
jefore 1852. There are no rules or tables of fees in existence. 
The court has been in abeyance for about seventy years (c). 

The corporation also have a court of pie poudre (d). 


(?) Statutory Rules and Orders Revised, Vol. YL, Inferior Court, Endaiul, 
pp. 129-i:jS. 

(m) Appendix to Report of the Municipal Corporations Commissioners, ISIJo, 
Part IIL, pp. 1935 — 1937 ; and information kindly given by the town clerk. See 
also Civil Judicial Statistics, 1868—1905. 

(a) This court is held under the authority of a charter of Queen Elizabeth 
(Pat. Rob, 38 Eliz., Part VI., fo. 15 b). There was a surrender of this charter 
and a regrant by a charter of the first year of James II., which was in identical 
terms as regards the court. 

(o) Municipal Corporations Act, 1882 (-15 & -16 Viet. c. 50), ss. 175, 176. See 
p. 134, aute. 


O* 

O 


(р) Ibid., 8. 183. See p. 130, ante. 

iq) These rules are founded on those drawn up for the corporation of Readin 
in 1793 by Mr. Dampier (afterwards Dampier, J.). 

(r) See p. 136, ante. 

(a) See p. 215, post 

(?) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I., pp. 89 91 ; and information kindly given by the town clerk. 

(a) This court is hold under the authority of charters of Queen Elizabeth and 
Charles IL (Pat. RoL, 32 Eliz., Part XX., fo. 30 b, granted 8th May, 1590 ; 
Pat. Rol., 16 Car. 2, Part XIX.). 

(/>) Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), ss. 175, 176. See 
p. 134, a)de. 

(с) Information kindly given by the town clerk. 

(d) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part ILL., pp. 1951—1954. See p. 136, ante. 
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Sect. 5. 

Particular 

Courts. 

Newcastle- 

upon-Tyne. 


Newport (Isle 
of Wight). 



(civ.) Newcastle-upon-Tijne, 


personal, to any amount. Actions against freemen are brought in 

Sui? ST, -‘rf “f ““-toemen in the non bS«.s 

Kas^le mon Tvno “b <'*>• “ ‘'“orf® «* 

PrecedureToTlTi , T ‘I"® i** 

Debtors Act IfifiQ (h were also made in 1871 under the 

costs (vi). Sohcitors have audience. The court is still in use 

held once^yoao W ™ “ “ ®''“‘ *“ 

T5^ne"(n). '''' Newcastle-upon- 


(cv.) Newport {Isle of Wight). 


an? i;,?® Record ( 0 ) has jurisdiction in mixed 

bp P?lr] tw- amount (p). The court is directed to 

pf fi ^ '^'eeh, before the mayor and aldermen, or any three 

of them the mayor being one. The procedure is almost exactly 

similar to that of the King’s Bench before 1852. This court fell 
into abeyance about 1836. 

The charter also granted a court of pie poudre (q), held before 


“‘'‘5'or’s court. This court was a prescriptive court 

The foil - Select Charters, p. 107). 

ihe local tradition is that this court existed in Roman times. 

1 Hpti sheriff’s court. Originally granted by charter of 

^ corporation possess records of this court back to ICll 

PUw 1 11 . /r> ^ under the authority of a charter of Queen 

S rjac ^ 4 Confirmed by a charter 

Majesty in Council under the Municipal Corporation 

W Thefflw f A ^ ^ 9"- nowrepealedLd re-enacted 

k Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 5, 185. This 

iiivislueiir, ^ instance in which this power of increasing the area of 

]U isdiction of a local court of record has been exercised. 

p. 134 Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 

(k) The whole of this Act, 15 & 16 Viet. c. 76, and the rules made there- 

Cider ill Council of 13th September, 1854 
Crders Revised, Vol. VI., Inferior Court, England, p. 138). 
(C 32 A .13 Vict. c. 62. The rules are printed in Statutory Rules and Orders 
Revised \ el. VI Inferior Court, England, pp. 139-144. 

•f 1 5oo® Municipal Corporations Commissioners, 1835, 

V pp* . ^ information kindly ffiven bv the town clerk. 


Part in., pp. 1633— 1648 ; and information kindly given by the town clerk. 

the Staple (27 Edw. 3, stat. 2, c. 19), see p. 137, ante. Under 

r VI. rT?Af 01 Al TT^_. ' •\.r j\ . 1 AT 


(n) Statute of tne staple (27 Edw. 3, stat. 2, c. 19), see p. 137, ante. Under 
charter of Henry VI. (Rot. Cart., 21—24 Hen. 6, Ho. 39) the burgesses of 
Aewcastle-upon-Tyne were exempted from the jurisdiction of the xidmiral of 
England, but this exemption is now I’epealed (see p. 90, ante). 

(o) ihis court is held under the authority of a charter of Charles 11. (Pat. 
Eol., 13 Car. 2, Part XIII,, Xo. 4). 

(p) There seems once to have been a court tvithin the borough, with cognisance 
of pleas of land, and in which deeds were reffularlv registered 

(?) See p. 136, ante. ^ ° 
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the mayor and a court of admiralty (?’), There is also a court 
leet (a), to be held twice a year before the town clerk as steward. 

(cvi.) Newport {Monmouth), 

412. The Newport Court of Record (/;) has jurisdiction in actions 
of debt to any amount. It ought to be held weekly before the 
mayor. No rules or tables of fees or costs are in existence, and in 
1833 the practice was unknown. 

Apparently the corporation have a court of pie poudre(c). 

(cvii.) Northampton, 

413. The Court of Record of the borough of Northampton (r/), 
also called the Northampton Court of Pleas, which is still in use, 
has jurisdiction in all actions, real, mixed, and personal, to any 
amount. The court is directed to be held every three weeks. The 
recorder of Northampton is judge of the court {e). The procedure 
is regulated by the Common Law Procedure Acts, 1852 (/) 
and 1854 (jr). The whole of the provisions of the Summary Pro- 
cedure on Bills of Exchange Act, 1855 (/O, have been extended to 
this court. There is a table of fees, made subsequently to 1845. 

There is also a court of the clerk of the market (0, held before 
the mayor (/c). 

(cviii.) Norwich, 

414. The Norwich Guildhall, or Sheriff’s Court (/), has juris- 
diction in mixed and personal actions to any amount. The court 
is directed to be held twice a week before the steward, who must 


(r) Appendix to Report of the Municipal Corporations Commissioners, 16:Jo, 
Part II., pp. 773 — 783 ; and information kindly c;iven by the town clerk 

(a) See p. 215, post. 

{()) This court is held either under a prescriptive ri"ht or under the authority 
of a charter of James 1. (Pat. Rol., 21 Jac. 1 , Part XI.), granted 20th Heptember, 
1023. This charter confirms the prescriptive franchises of the corporation as 
well as those granted by a charter of Henry, Duke of Ruckingham. The court 
of record appears on the whole to have a prescriptive origin. 

(c) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I., pp. 341 — 347. See p. 136, ante. 

{d) This court is hold under the authority of a charter of Georire III. fPat 
Rol., 36 Geo. 3, Part VI., No. 1). ^ ^ 

(e) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 
p. 134, ante. 


(/) iy ^ lb Viet. c. <6. The whole of the provisions of this Act and of the 

rules thereunder w^ere extended to this court by Order in Council of 

25th November, 1853 (Statutory Rules and Orders Revised, Vol. VI., Inferior 
Court, England, p. 144). 

(v) lb Viet. c. 125. The whole of the provisions of this Act and of the 

rules thereunder were extended to this court by Order in Council of 

14th November, 1854 (Statutory Rules and Orders Revised, Vol. VI., Inferior 
Court, England, p. 145). 

(A) 18 & 19 \ict. c. 67, by Order in Council of 19th October, 1855 (Statutory 
Rules and Orders Revised, Vol. VI., Inferior Court, England, p. 145). 

(tj See p. 137, a}ite, 

/‘O -^Pl'endix to Report of the Municipal Corporations Commissioners, 1835, 
•’ 1970; and information kindly given by the town clerk. 

(/) Ihis court is held under the authority of a charter of Charles II. (Pat. 
Rol., 15 Car. 2, Part VI., No. 4). ^ \ ... . 
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Sect. 5 . 

Particular 

Courts. 


Norwicli 
Court of 
Pleas. 


Court of 
Equity. 


be a barrister of five years’ standing. Consequently the recorder 
01 JNorwich IS not officio the judge of this court (»0. 

The piocedure is that established by the Common Law Procedure 
Acts, 1852 (») and 1854 (o). The whole of the provisions of the 
bummary Procedure on Bills of Exchange Act, 1855 (p), have been 
extended to this court, as also have been those of the schedule to 
the^Borough and Local Courts of Eecord Act, 1872 (q), 

Ihe court is still in use. It appears to have originated in a 
court of busting, on the model of that of London (r). 

Ihere is also a court of pleas, with jurisdiction in real actions, 
to be held before the mayor and sheriffs or one of them. As the 

steward does not appear to have been judge of this court in 1835, 
the recorder of Norwich is judge (s). 

The corporation have a court of equity (a), to be held before the 
mayor and two justices. This court had been in abeyance long 
before 1833 (5).^ It does not seem to have been a court of record. 

Ihe corporation of Norwich have had a court leet (c) and view of 
frankpledge since the thirteenth century (d). 

There was an ancient Court of the Staple at Norwich (e). 


(cix.) Nottingham. 

Nottingham. 415 . Under a charter of Henry VI. (/) the Court of Eecord of 

Nottingham has jurisdiction in all actions, real, mixed, and personal, 
to any amount. The jurisdiction of this court has been excluded 
in all cases in which the county court has jurisdiction (g). The 
court is directed to be held from day to day. The recorder of 
Nottingham is judge of the court (h). The procedure is similar 


{m) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 

p. 164, ajtte. At the present time there is a judge of the court appointed by thfl 
corporation. 

(») 15 & 16 ^ ict. c. 76. This Act, with certain exceptions, and the rules 
thereunder were extended to tliis court by Order in Council of 3rd July, 1854 
(btatutory Rules and Orders Revised, Yol. VL, Inferior Court, England, p. 146). 

(f>) 17 & 18 \ ict. c. 125. This Act, with certain exceptions, and the rules 
thereunder were extended to this court by Order in Council of 20th May, 1857 
(Statutory Eules and Orders Eevised, Vol.'VI., Inferior Court, England, p. U’i). 
{p) 18 & 19 ^ let. c. 67, bv Order in Council of 20tb May, 1857, vbi supra. 

{q) 35 & 36 Viet. c. 86, by Order in Counigl of 17th July, 1873 (Statutory 
Rules and Orders Revised, Vol. VI., Inferior Court, England, p. 148). 

(?') See note (d), p. 176, ante. 

( 5 ) See note (r), p. 134, ante. 

(a) This court was granted to the corporation by a charter of Philip and Mar) 
(Pat. Rol., 2 & 3 Phil. & Mar., Part VIIL). 

(5) Appendix to Report of the Mujiiicipal Corporations Commissioners, 1835, 
Part IV., pp. 2459—2468. 

(c) See p. 215, post. 

(d) See “ Leet Jurisdiction in the City of Norwich,” Selden Society Publica- 
tions, Vol. V. 

(e) Statute of the Staple (27 Edw. 3, stat 2, c. 19). See p. 137, ante. . 

(/) Rol'i 27 Hen. 6, Part IL, memb. 6, printed with a translation m 

Records oWhe Borough of Nottingham, Vol. IL, pp. 186—209 (see pp- 
195). 

(ijr) By Order in Council of 13th November, 1858 (Statutory Rules and Orders 
Revised, Vol. VI., Inferior Court, England, p. 149). ^ „ c 

(A) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. 
p. 134, ante. 
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to that of the superior courts of common law before 1852. No 
rules or tables of costs or fees are known to be in existence. The 
court has been in abeyance for a long period (i). 

The corporation, as lords of the manor, have a court leet (j), to 
be held twice a year (/c). 

The charter also exempts the borough from the jurisdiction of 
the Clerk of the Market of the King’s Household (/). 

(cx.) Oswestry. 

416. Under a charter of Charles II. (m) the Oswestry Court of 
Record has jurisdiction in personal actions to any amount. The 
court is directed to be held weekly. The recorder is judge of 
the court (n). The practice and procedure are similar to those in 
the superior courts of common law before 1852. By the charter 
the fees are to be the same as those in the Ludlow Court of 
Record (o). These are stated to be half those taken in the Court 
of Common Pleas before 1852. The court does not appear to have 
been held since 1881 {}>). 

The charter also granted to the corporation a court of pie 
poudre( 5 ), which has long been in abeyance (r). 

(cxi.) Oxford University. 

417. A charter of Edward III. (s) granted to the university that 
in all causes, where a clerk is one party, in contracts and trespasses 
the chancellor of the university should have cognisance thereof. 
Another charter of Henry VHI. (Omade the jurisdiction exclu- 
sive (a) so far as regards defendants (h). By the university 
statutes (c) the court of the commissary or vice-chancellor of the 


(/) No record of an}- business being done appears in the Civil Judicial Statistics 
IStiS— lOOo. 


{j) See p. 215, imt. 

(/.’) A]>poiulix to Report of the Municipal Corporations Commissioners, is.'j.j 
l*art 111., pp. 1985—1094. 

[l) 8ee p. 137, ante. 

(m) l*at. Rol., 25 Car. 2, Part IL, No. 5, granted 13th January, lfJ74. 

(a) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 
p. 134, ante. 

(fi) See p. 179, ante. 

ip) CivilJudiciul Statistics, 1882—1905. 

uA See p. 136, ante. 

(r) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
l^irt IV.. ])p. 2823—2829. 


(;j) Pat. Rol., 5 Edw. 3, Part II. , memh. 8, granted 16th October, 1331. 


- .... .... printea in tne repor 

V. n hittuiyliaoi (1886), 16 Q. B. D. 761, at pp. 762—765. 

(u) V here a plaintiil who^ resided in London brouglit an action in the High 
Court for libel against a resident undergraduate member of the univer.'^itj”, and 
the chancellor claimed cognisance of the action in his court under the charter, 
it was^ held that the privilege of the charter extended to cases in which the 
])laintitf resided outside the limits of the city of Oxford, and therefore that the 
claim must be allowed {^fiuinett v. WJnttinyham, snora). 

(/>) JJayes v Lony (1766), 2 Wils. 310. 

(c) Statuta Universitatis Oxoniensis, 1907, tit. XXI., s. 1 (2). 
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Oxford 

University. 


univeisity IS directed to be held once a week, even in vacation (if it 
seems fit to the vice-chancellor) before the vice-chancellor or his 
deputy assisted by the two proctors of the university (if they 
think fit to attend) The deputy of the vice-chancellor^ must be 
eithei a doctor or bachelor of civil law (d). There is a registrar 

kw (e) ^ master of arts or bachelor of civil 


The practice and procedure in the court are regulated by rules, 
forms, and scales of fees and costs made in 1892 by the vice- 

confirmed by the rule committee (/). 

The enactments and rules of the Supreme Court relating to 
appeals from county courts have been applied to this court (^). 

i on the hearing of^ a cause the machinery or jurisdiction of the 
comt aj^ear to the judge inadequate to do justice between the 
parties, he may in his discretion give leave to either party to take 
proceedings in some other competent court (h), 

Ihoctors, at least three in number, being masters of arts, or 
bachelors of civil law, skilled in the practice of the law and 
appi^ved by the vice-chancellor, or barristers and solicitors approved 
by the vice-chancellor, have the right to practise in the court. By 
leave of the court barristers not qualified as proctors may be heard. 
Leave to be heard by counsel must be obtained by special applica- 
tion (i). This court is still in full operation (k). 

The court has also criminal jurisdiction in all cases in which 
a resident member of the university is prosecutor or defendant, 
except in treason, felony, or mayhem. The jurisdiction is exclusive 
where a resident member of the university is defendant (i). 

By a charter of Edward III. (??() the assize of bread, wine, and 
beer and the supervision of weights and measures in the city of 
Oxford and its suburbs w^ere granted to the university. Under this 
power two clerks of the market (/t) are appointed from among the 


(d) Statuta Universitatis Oxoniensis, 1907, tit. XXL, s. 1 (3). The 1908 
edition says baixister of five years’ standing, "who is a member of Convocation. 

(e) Ihid.y s. 1 (4), and. shall be a solicitor of the Supreme Court. 

(/) Statutory Buies and Orders Eevised, Vol. VI., Inferior Court, England, 
pp. loO 1G8. The judge may in any case allow such further occasional costs 
as he may deem to have been fairly and properly incurred. (Statutory Eules and 
Orders Eevised, Vol. VL, Inferior ‘Courts, England, p. 167). 

(v) Uy Order in Council of 23rd August, 1S94, made under the Judicature Act, 
1875 (3b & 39 Viet. c. 77), and the Statute Law Eevisiou and Civil Procedure 
Act, 1883 (46 & 47 Viet. c. 49) (Statutory Eules and Orders Eevised, Vol. Vl.» 
Inferior Court, England, p. 168). 

(//) Eules of the Vice-Chancellor’s Court of the University of Oxford, r. 23. 

(i) Ibid., T. 19. ^ 

(k) Information kindly given by the registrar. 

(/) There is some doubt as to how far the juiisdiction is interfered witti 
by the Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49). This depends 
on whether the chancellor or vice-chancellor in the exercise of their juris- 
diction is a court of summary jurisdiction within the meaning of the Act. 
See this point discussed in Eashdall, Universities of Eui*ope, Vol. IL, Part U., 
pp. 786-789. , 

{m) 29 Edw. 3, 27th June, 1355, printed in AyEffe, University of Oxford, 
Vol. IL, Appendix, p. xxviii. 

(«) See p. 137, ante. 
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heads of houses, masters of arts, and bachelors of divinity, medi- 
cine, and law, one by the chancellor and the other by the vice- 
chancellor. The Clerks of the Market may either punish offenders 
themselves or bring them before the vice-chancellor (o). 

(cxii.) Oxford City. 

418. The Oxford Mayor’s Court {p) has jurisdiction over 2 )er- 
sonal actions to any amount. Members of the university are, how- 
ever, exempt from the jurisdiction of the court. The pleadings 
are as at common law before 1852. The court is directed to 
be held every week. There is a recorder of Oxford, who is con- 
sequently judge of the court ( 5 ), which is still used(r). 

The charter also confirms the jurisdiction of the Oxford Court of 

Husting (s), which is co-extensive in personal actions with that of 

the Mayor’s Court, and in addition has jurisdiction in real and 
mixed actions. 

The corporation have also a court of pie poudre (i), which had 
long been in abeyance in 1833, and a court leet (a). 

(cxiii.) Pembroke, 

419. The Mayor’s Fortnight Court of Pembroke® has jurisdic- 
tion in all actions, real, mixed, and personal, to any amount. The 
court is directed to be held from fifteen days to fifteen days before 

the mayor or his deputy. The court had been in abeyance for sixty 
years in 1834. ^ 

The charter also granted a court of pie poudre (c*), which also had 
fallen into disuse before 1834 {d). 


(cxiv.) Fenrijn, 

420. The Penryn Court of Record (e) had jurisdiction in personal 
actions up to the amount of £40. The court is directed to be held 


Eol 

• -/> o vvAij , xvvt/. Muia LJUcirttJr uiliy COufinu 

a franchise resting on prescription as well in the case of the Mayor’s C'oui 
as in that of the Court of Husting. 

(y) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. Se 

p. lo4, ante. 

in 1904, but it was withdrawn or struck on 
(Civil Judicial Statistics, 1904, Parliamentary Paper, 1900 [C. 29451 p 165' 

(sj See note (d), p. 170, ante. 

't) See p. 106, ante. 

the Municipal Corporations Commissioners, 180^ 

lield under the authority of a charter of Richard III., grantei 
19th March, 1480, con&med hy charter of 5 Jac. 1, granted 6th July. L 
the charter the court IS called a “court of hundred,” but the title of th 

Mayor s 1 ortnight Court appears to have been commonly used. 

(c) See p. 100, ante. 

-r, .^0 -^PP^^dix to Eeport of the Municipal Corporations Commissioners, 1835 
Part I., pp. 005—069. 

(e) This court is held under the authority of a charter of James I. (Pat. EoL 
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every three weeks before the mayor, aldermen (and recorder) or 

two of them, of whom the mayor must be one. There is no recorder 

ot l^enryn. No records, rules, or tables of fees relating to this 
court are in existence. 

Ihere is also a court of the manor of Penryn Forryn, with an 

extensive but undefined jurisdiction extending over the borough of 
Palmouth(/). ® 


(cxv.) Penzance, 

421 . The Penzance Court of Eecord (y) has jurisdiction in 
personal actions up to £50. The court is directed to be held every 
fortnight. There is a recorder of Penzance, who is judge of the 
court {h). In 1833 an old book of rules was in existence. The 
court has been in abeyance for many years. Solicitors are entitled 
to audience in this court (i). 


(cxvi.) PeterhoroiKjli, 

422 . The Dean and Chapter of Peterborough (/c) have a court 
of common pleas (/), with jurisdiction in mixed and personal actions 
to any amount arising in the soke of Peterborough. The court 
is directed to be held weekly before the steward of the dean and 
chapter, who is always a solicitor. His remuneration is derived 
from fees(??2). The court has not been used since 1893 («). Under 
other charters the dean and chapter have also a court of pie 
poudre(o), a court leet(ji), and view of frankpledge {q). 


18 Jac. 1, Part XII., No. 2), granted 5 th February, 1621, This charter was 
surrendered, and a new charter in similar terms as to the court granted, 
1 Jac. 2 . This charter seems never to have been enrolled. 

(/) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I., pp, 563, 564. 

{<f) The court is held under the authority of a charter of James I. (Pat. Eol* 
12 Jac. 1, Part XIX., No. 1), granted 9th May. 

(/i) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 
p. 134, ante. 

(?) Appendix to the Report of the Municipal Corporations Commissioners, 
i35, Part L, pp. 571, 572. 

(/r) Ihis court is held under the authority of a charter of Henry III* (Chart. 
RoL, 54 Hen. 3, rnemb. 8 ), granted 15th May, 1270. This charter grants to 
the abbot and convent of Peterborough, of whom the dean and chapter are 
successors, “ sac and soc ’’ and all pleas of withernam within their hundreds in 
Northamptonshire. 

{l) The court was anciently called “Curia de Portman Mote” (Bridges and 
■\\Tialley, Hist, of Northamptonshire, Vol. II., p..o37). 

(m) Parliamentary Paper, 1888 (C. 187), Ixx.xii. 169. . 

(») One plaint was entered in 1893, which was determined for the H,- 

consent (Civil Judicial Statistics, 1893, Parliamentary Paper, 1894 [C. 7ol0J, 
p. 38, xcv.). 

(o) See p. 136, ante. 

(^)) See p. 215, jmt. ^ . 

( 5 ) See Placita de Quo Warranto, temp. Edw. 1 , 2, 3, p. 551. The justices o 
the liberty of Peterborough appear to be entitled to have separate commission 
of oyer and terminer and of gaol delivery directed to them. This was done o^ 

22nd December, 1845. These commissions remained in force, uotwithstandinp 

the death of the late Queen Victoria, by the operation of s. 1 of the Demise 
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(cxvii.) Plymouth, 

423. The Plymouth Mayor’s Court or Borough Court (r) has 
jurisdiction in all actions, real, mixed, and personal, to any amount. 
There is a recorder of Plymouth, who is judge of the court (.s*). 
Piules were made for the court in 1832. The practice is generally 
similar to that of the Court of Common Pleas before 1852. 
Counsel and solicitors have audience as advocates. The court 
has been in abeyance for many years {t). 

The corporation have a court leet (a) and view of frankpledge (5)- 


(cxviii.) Pontefract 

424. The Court Burgess and Foreign of Pontefract (c) has juris- 
diction in all actions, real, mixed, and personal, to any amount. 
The court is directed to be held every three Aveeks. The recorder 
of Pontefract is the judge of the court(d). In 1834 a table of fees 
was in existence (e). 

(cxix.) Foole. 

425. The Poole Court of Record (/') Ims jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held weekly. The recorder is judge of the court (y). 
The practice and i^rocedure is analogous to that of the superior 
courts of common law before 1852, except that the whole of 
the provisions of the Summary Procedure Bills of Exchange Act, 
1855 (/(), and of the schedule to the Borough and Local Courts 
of Record Act, 1872 (i), have been extended to the court. There 
are rules and tables of fees etc. in existence. 


the Crown Act, 1901 (1 Edw. 7. c. o). See Gaches, Liberty of retorboroueb 

pp. 51, 52. to » 

(r) This court is held under the authorit}^ of a charter of Henry VI. Before 

of Plymouth the coui-t was held by the seneschal of tlie Prior 

ot Plympton. 

(s) Municipal Corporations Act, 18S2 (do & 40 Viet. c. oO), ss. 175 176 See 
p. 134, ante. 

(^) Appendix to lleport of the Municipal Corporations Commissioners 1835 

1 iii't I., pp. 079—584 ; and information kindly given by the town clerk 
(a) bee p. 215, post. 

** Brayley, Devon, Vol. I., p. H"). 

u 1 V authority of a charter of Charles II. (Pat. 

uoi., ZJ UIT. iSo. <)• ihis charter was surrendered, and a new charter in 
similar terms so tar as regards the franchise ot the court was granted (1 Jac. 2). 
Ihe court was first granted by a charter of 2 Bic. 3 » v / 

(d) Municipal Corporations Act, 1882 (45 & 40 Viet. c. 50), ss. 175, 176. See 
p. 134, ante. •' 

T, Municipal Corporations Commissioners, 1835, 

Part 111., pp. 16/3— 1677. 

^i"der the authoHty of a charter of Queen Elizabeth 
(1 at Kol., 10 Lhz 1 art II.), granted ;i3rd June. 1568, and Charles II., granted 
‘ 7 \ enrolled Pat. Boh, 19 Car. 2. Part IX.. No. 10. 

(, 7) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 

(A) 18 A 19 Yict. c. 77, by Order in Council of .31 st July, 1858 (Statutory 
Rules and Orders Revi.sed Vol. VI., Inferior Court, England, p. 108). 

(/) Jo A .10 Vict. c. 80, by Order m Council of 26tb June, 1873 (liid., p. 169). 
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The court is still held, but no plaints seem to have been entered 
since 1900 (k). 

Poole being a county of itself, the sheriff has jurisdiction to hold 
his county court (1). 

(cxx.) Portsmouth. 

426. The Portsmouth Court of Eecord(m) has jurisdiction in 
all actions, real, mixed, and personal, to any amount. The court is 
directed to be held weekly. There is a recorder of Portsmouth, 
who^ is the judge of the court (n). The practice and procedure 
is similar to that of the superior courts of common law before 
1852. Counsel and solicitors have audience in this court, Eules 
made in 1842 are in existence (o). The court has not been used 
for many years ( p). 

The corporation have also a court of pie poudre( 5 ') and a court 
leet(r), to be held twice a year before the mayor (s). 

(cxxi.) Preston. 

427. The Preston Court of liecord (a) has Jurisdiction in personal 
actions to any amount. Tlie court is directed to be held every 
three weeks, and is still in use. The recorder is the judge of the 
court {h). The practice and procedure is regulated by the Common 
Law Procedure Act, 1852 (c), certain 2 )i’ovisions of which, and of 
the rules made thereunder, were extended to this court (d). 

The charter also granted to the corporation a court- of^e 
poudre (e) and a court leet (J ) and view of frankpledge (g). 


(A‘) Civil Judicial Statistics, 1901 — 1905. The corporation have also a court 
of admiralty (see p. 105, ante) with a silver oar as insignia. 

(/) Appendix to Eeport of the Municipal Corporations Commissioners, 1835, 
Part II., pp. 1319 — 1323 ; andinfoimation kindly given by the town clerk. The 
total costs recoverable shall not exceed £l where the amount recovered is not 
more than £5, nor £l lOs. where the amount recovered is above £5, but not 
more than £ 10 , unless specially allowed by the judge. 

( 7 n) This court is held under the authority of a charter of Charles I. (P^t* 
EoL, 3 Car. 1 , Part XXX.), granted 17th November, 1628. 

( 7 i) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 
p. 134, ante. 

(o) Printed in Appendix to Eawlinson’s Municipal Corporations Act, 4th ed. 

(p) Civil Judicial Statistics, 1868 — 1905. 

(q) See p. 136, ante. 

(r) Seep. 215, ^ 

( 5 ) Appendix to Eeport of the Municipal Corporations Commissioners, 

Part II,, pp. 801 — 813 ; and information kindly given by the town clerk. 

(a) This court is held under the authority of a charter of Charles II. 

(5) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. o® 
p. 134, a7ite, 

(c) 15 & 16 Viet. c. 76. n./iorq 

(fi) By Order in Council of 13th September, 1854 (Statutory Eules and tn 

Eevised, Voh VI., Inferior Court, England, p. 170). Por the history 
diction of the court, see Addison v. Preston Coi’poration (1852), 12 C. B. 108, a 
as to appeals, see Barlow v. Bhuttleworthy [1902] 1 K. B. 721. 

(e) See p. 136, ante. 

(/) See p. 215, post. . . -005 

Ig) Appendix to Eeport of the Municipal Corporations Commissioners, 

Part in., pp. 1683 — 1691 ; and information kindly given by the town cler 
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(cxxii.) Ramsey {Iliintimjdonsliire). 

_ 428 . The Ramsey Court of Pleas (/<). This court has jurisdic- 
tion in personal actions up to any amount. The judge of the court 
is appointed by Lord de Ramsey, and is paid by fees(i). 

(cxxiii.) Reading. 

429 . The Reading Borough Court of Record (A-) has jurisdic- 
tion in personal actions up to L‘10, which jurisdiction is increased 
to L'20(/), and also in ejectment up to L'20, as there is a recorder 
of Reading, being a barrister of five years’ standing who is j udge 
of the court (wt). Rules were made for the court in 1792 («). By 

the charter the right of audience is restricted to four solicitors, to 
be admitted by the corporation. 

Ihe corporation has also a court leet (o) and view of frankpledge 
as lords of the manor of Reading (p). 


(cxxiv.) Retford {East). 

430 . The Court of Record of East Retford (q) has jurisdiction in 
personal actions up to any amount. The court is directed to be held 
every three weeks. There is a recorder of East Retford, but as in 
1835 there was a separate judge entitled the steward of the court 
who was a barrister of five years’ standing, the recorder is not 
iirtute officio the judge of the court (r). The practice and procedure 
are similar to those of the superior courts of common law before 
1852. This court has practically been in abeyance since 181(5 («). 

(cxxv.) Richmond [Yorks). 

431 . The Richmond Court of Record (t) has jurisdiction in 
perso nal act ions up toJ,he amount of i‘100. The court is directed 

(of Rugclale^ Monasticon Aaglicanum 

r^‘ iien. 8, Part IV., inemb. 11, dated 4th March 

1 of 0) the house and site of the abbey of Eamsoy were granted to Sir liichard 
Cromwell, together with all jurisdiction and courts thereof. This franchise is 
now vestcid in Lord de Bamsey as the successor in title to Sir Bichard Grom wel 

12 i I'arliaTnATifnrv iwioo/n i_. •• viumwcii. 


of Charles I. (Close Eo: 


, .V T, cue; ill line 

j l ^Ramentary Paper, 1888 (C. 187), Ixxxii. 16!I. 

.(d lliiB court IS hold under the authority of a charter 
lo Car. 1, Part XI., No. 23). 

(/) Mmiicipal Corporations Act, 183d (5 & 0 Will. 4 , c T(j) s ] 18 Tl.i 

Hof s 183" Corporations Act, i88f(5d A fC Wcl 

p. Corporations Act, 1882 (4d & 46 Viet. c. 50), ss. 175, 176. Se 

(a) By Mr. Dampier, afterwards Lumpier J 
(o) See p. :ilo, post. ^ ’ 

Part\f 53r‘n rYiif!^'’'’^ Municipal Corporations Commissioners, 1835 

5 £ ? Par“xXVm rY't of James I. (Pat. Bob 

in 1424.’ fi-aiwhise was originally granted by Uenry M 

p. bIl Corporations Act, 1882 (45 A 46 Viet. c. 50), ss. 175, 176. Se^ 

plaints -tt'ero entered between ISIG and 18;}3 (Appendix to Penor 
of the Municipal Coiporations Commissioners, lS8o, l4rt 111 pp 

(0 This court IS held under the authont; of a^-harter of^TulcRs II 

H.L.— IX. 


Sect. 5. 

Particular 

Courts. 

Ramsey. 


Reading. 


Retfor'.l 

(hast). 


Richmond 

(Yorks). 


O 



191 

Sect. 5, 

Particular 

Courts. 


Eipon. 


Kochester. 


rf' 

4 ' 

0 

I 

ft 


ft 



r ^ H 


Courts. 


to be held every fortnight. There is a recorder of Eichmond, who 
IS consequently judge of the court (a). The court fell into abeyance 
on the establishment of county courts in 1846, and the last coui-t 

was held in 1849. 

The charter also grants a court leet (b) and view of frankpledge, 

to be held before the mayor and aldermen (c), and a court of pie 
poudre (d). 

(cxxvi.) Ripon. 



432. The Eipon Court of Eecord(e) has jui'isdiction in mixed 
and personal actions up to the amount of ^50. The charter of 
James L directed the court to be held every fortnight, but the 
charter of James IL dii*ected the court to be held every 

March. The mayor (and the recorder or his deputy) acft' the judges 
of the court. There is now no recorder of Eipon (/).* ''T1& coui't 
fell into abeyance long before 1835. ^ 

The corporation have also a court of pie poudre (a), helOefore. 

the mayor (/i). 

The Dean and Chapter 'K)f Eipon *have a court of pleas call 
the Canon Fee Court (i). ^ ^ 

In 1844 there existed a court milit1||^ for the recovery of debte 
to any amount, the officers of which were a,ppointed by the Lord 
Lieutenant of the West Eiding. This court had jurisdiction over 
the borough^aud liberty of Eipon (A*). 



(cxxvii.) Rochester. 


433. The Eoche^ter Court of Portmote (Z) has jurisdiction in all 
actions, real, mixed, ^ and personal, to any amount. The court is 
directed to be held frpm fifteen days to fifteen days. The recorder 


of Eochegter is judge^i^of the court (?n). There appears to have 


Eol., 2UCar. 2, Part I., Not* ^)* The jui'isdictioa was originally gi*anted by a 
charterer 19 Eliz. 1 

(a) Municipal Corporationis Act, 1882 (45 & 46 Yict. c. 50), ss. 175, 176. See 
p. 184, ante. t 

(/>) See p, 215, 2>o5^. . . lo-?' 

(c) Appendix to Eeport of tthe Municipal Coi'i>orations Commissioners, 

Part III., pp. 1697 — 1703 ; anil inff^T^oocvu kindly given by the town clerk. 

(^/) See p. 136, ante. .z' , 

(e) This court is held under^ison’s Munic'ty of a charter of James I- 
James II. (Pat. Eol., 2 Jac. 1, Pa— 1905. 2 Jac. 2, not enrolled on Pat. Kokj- 

(./) There was a recorder of Eip ime of the jjassing of the Municirs 

Corporations Act, 1835 (5 & 6 Will . . Co 
io) See p. 136, ante. icipal Corp6 


(h) Api^endix to Eeport of the kindly givfe^orations Commissioners, 

Part III, pp. 1707—1710. The Ard^i’ity of a chai,i-k had a civil court at hipom 


with Jui'isdiction in personal actions i (^5 & 46 Viet, The judge was the 
learned;.of to Archbishop. This coui ^d by the Liberties Act, 1&^ 

(6 & 7 W^.4, c. 87), s. 1. - . 

(t) 22na^l3% 1604. Uber, 1854 (State . 

‘-Killinghall (Lewis At was aboMt 


op of I 



o Cai. 1, Pai-t XML, Eo. 6), granted 

was originally granted by a charter date* 

Henry II. or III. .Corporations Con 


(7?3) Municipal Corporations Act. 1880 f^^ly given by t 
p. 134, a7}t€, “ ' 



Charles I. ( 

1,629. The y ^dNidd-^th 

wn clerk. 

6th 
<£■ 
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been no settled practice and procedure, and the court has been in ‘‘’Ect. s. 
abeyance since 1835 (h). Particular 

The charter also gi-auted a court of pie poudre (o), which has not Courts, 
been held since 1810 (p). 

The corporation as lord of the manor have a court leet (q), to be 
held once a year. There is also another court leet held in the 
open air on Boley Hill, a place within the city (r). 

(cxxviii.) Romsey. 

434. The Romsey Court of Record (s) has jurisdiction in mixed Romsey. 
and personal actions up to the amount of i^40. The court is 
directed to be held weekly before the mayor (the recorder or his 
deputy), and the aldermen or any two of them, of whom the mayor 

must be one. There is no recorder of the borough. The practice 
and procedure of the court is similar to that of the superior courts 
of common law before 1852. 

The charter also granted a court of pie poudre (f), which was 
in abeyance in 1835 (a). 

(cxxix.) Padhin, 

435. The court of the lordship of Ruthin {h) has jurisdiction Ruthin, 
in personal actions up to any amount. The court is directed to 

be held every fortnight before the steward of the lordship, but the 
court fell into abeyance about 1835. 

There is also a court leet (c) and view of frankpledge, held 
before the steward of the lordship (d). 

(cxxx.) Rye. 

436. The Rye Court of Record (c) has jurisdiction in all actions, Rye. 
real, mixed, and personal, up to any amount. The court is directed' 

to be held at the accustomed times, that is to say every alternate 


()/) Information kindlj' given by the town clerk. 

'o) See p. 136, ante, \ 

’/-) Under a charter of Edward IV, granted 14th December, the corporation 

of Eoche.ster have the grant of a court of Adniiraltj'. Seep. lOo cudt;. This 

court has a jurisdiction in respect of the oyster fishery and the free di-edo-ers 
( 7 ) bee p. 2\6,po8t. ° 

(?■) Appendix to Eeport of the ^Municipal Corporations Commissioners, 183d 

Tart 11., pp. S-id — Soi. 

n v authority of a charter of William III. (Pat. 

Kol., 10 Will. 3, Tart VIII., No. 1). ^ 

't) See p. 136, ante. 

TJ Municipal Corporations Commissioners, 1835, 

xurt J.x«, PP* 

PaU Job! rnSri'^ ptr?x£xf;'r‘ I- 

(7) 'ee p. 215, jiost. 

^ of the 

, .^..5, Part IV., pp. 2847 — 2851). 

, ^ , TT ^^thority of the charter of the Cinque Ports 

' n Tr V -3rd December, 1668, printed in Jeake, Charters of 

0 './ Jr ^ charter contains inspeximus and confirmation of 

^ TL • Corpof jz (granted 8 th March, 1 559) and 43 Eliz. (26th January, 

( ) IS couit IS hclaclaims to hold all its franchises by prescription. 

H.L.— IX, ^ 9 
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Wednesday. There is a recorder of Rye, who is judge of the 
court (/), which has been in abeyance since 1791. 

Under the charter the barons have a court leet ig). 

(cxxxi.) St Albans, 

437 . The St. Albans Court of Kecord (//) has jurisdiction in 
mixed and personal actions up to the amount of A*50, The court 
is directed to be held every -week before the mayor and aldermen, 
of whom the mayor must be one, or in their absence before two 
of the senior aldermen. The cliarter directs that the mayor 
and aldermen (the mayor being one) shall elect three or four 
discreet freemen to be attorneys of the court. This court has 
been in abeyance since 1789. 

There is a court of pie poudre (i), which was totally disused 
in 1834. The corporation have also a court leet (k) and view of 
frankpledge. There is also an annual court of the Clerk of the 
Markets (T), to be held before the mayor, for the inspection of 
weights and measures within the borough (?«). 


(cxxxii.) St. Ives [Cornivall), 

438 . The corporation of St. Ives have a Court of Eecord (n), which 
had been in abeyance for many years in 1834, and no records of 
it are in existence (o). 

There is also a court leet (p) for the manor of Lnddenharn, the 
privilege of which is claimed by the borough of St. Ives by prescription 
and tenure {q), 

(cxxxiii.) Saffron Walden. 

439 . The Saffron Walden Court of Pleas (r) has jurisdiction in 
personal actions up to any amount. The court is directed to be 
aeld every three weeks. The recorder is judge of the court (s). 

(/) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), ss. IjO. See 
p. 184, ante. . 

[(/) Appendix to Eeport of the Municipal Corporations Commissioners, 1 
Part II., pp. 1081, 1085. , jx 

{h) This court is held under the authority of a charter of ’ 

(els. 40 — 42), granted 27th July, 1664. This charter increased the ^ 

from £'88 to £50. The jurisdiction -was originally granted by a chai ei 
7 Edw. 6, dated 12th May, 1554. 

(i) See p. 136, ante. 

(k) See p. 215, posf. 

(/) See p. 137, ante. ^ ^ 

(?/i) Appendix to Report of the Municipal Corporations Commissioners, i » 
Part lY., pp. 2918 — 2926 ; and information kindly given by town clerk. 

(a) This court is held under the authority of a charter of James 11, gia 
28th May, 1685. This charter is not enrolled. The borough was nis 
corporated in 1639 by a charter of Charles I., which granted this coui’t 

corporation etc. . . i 005 

(f/) Appendix to Report of the Municipal Corporations Commissioners, 

Part I., pp. 619, 620. 

(p) Seep. 215, pos^. , „„flinTitT 

(ry) Gilbert, History of Cornwall, Yol. II., p. 258. According to this a ^ 

the court was confirmed to the borough by the above-mentio^d charters. 

(r) This court is held under the authority of a charter of Wilham a 
(Pat. RoL, 6 Will. & Mar., Part YIII., No. 1). 

(j) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), ss. Ijo, i.i 
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The jurisdiction is extended to actions of ejectment where the rent 
ot the premises sought to be recovered does not exceed £20, and 
there is no fine (t). The court has long been in abeyance, and 
nothing apj^ears to be known of its practice and procedure. 

The charter also grants to the corporation a court of pie 
poudre 00- 

(cxxxiv.) Salford Hundred . 

440. The present Court of Piecord for the Hundred of Salford, 
in the county of Lancaster, was constituted in 1868 (r) by the 
amalgamation of two then existing courts, namely, the ancient 
Salford Hundred Court {w) and the Manchester Court of Piecord (.r). 

441. The jurisdiction of the court is fixed l>v the Act of Parlia- 
ment {a) constituting the court as follows : — 

Personal actions (except actions for malicious prosecution), if the 
cause of action arise within the hundred (/h, in which the debt or 


(;) Municipal Corporations Acts, (o A (j Will. -1, c. 70), s. 118, and 18S2 
(45 & 4() Yict. c. 50), s. 180. 

(a) 8ce p. 100, ante. 

(r) By Salford Hundred Court of Record Act, ISOS (01 & 02 Viet. c. exxx.), 
which A<'t, after reciting- that the Court of Record for the Hundred of Salford 
and the Court of Record for the Trial of Civil Actions within the City of Man- 
chester hud been found of gi'oat utility, and that their utility would be greatly 
increased by the amalgamation of the two courts and by tile extension of the 
powers theretofore possessed by them, enacted that the two courts should be 
amalgamated, and the amalgamated court shoulii be called “The (’ourt of 
Record for the Hundred of Salford, in tlie County of Tiuncaster.” It also recited 
that the Right , Honourable William Phili]>. Earl of Sefton. and his ancestors, 
liad long held, enjoyed, and exorcised the dignity and oflice of steward for the 
hundred or wapentake of Salford, in the County J^datine of Lancaster, and 
furtlicr enacted that Her Majesty’s steward for the time being of the hundred 

or wapentake of Salford should bo the high steward of the umubnimated 
court. 

(iv) See Hallet v. /h/r^ (101)7), 5 Mod. Rep. 25L The Salford Hundred Court was 
one of the ancient Anglo-Saxon huudr.‘d courts, probably one of tlio oldest. Each 
hundred had its court, or “ wapentac,” “ wajteiitake,” weapontake,” so styled 
because the judge and suitors attended armed with their weapons (see ‘also 
note (m), p. 214, jutst). The hundred of Salford was also called in course of time 
the “ \\ apentako of Salfordshire.” The jurisdiction of the court was unlimited in 
amount until the reign of Edward I., when by the statute of Oloucester (1278) 
Its jurisdiction was reduced to M)s., equivalent to about £40 or £50 of our money 
iiow.^ ihat continued to bo the extent of its juiisdictiou until by 0 A 10 Viet. c. 
cxxvi. (1840) it was raised to £50 over all the hundred except the horougli of 
Manchester, and the court was constituted a “ court of record for the hundred or 
wapOTituke of ?>alford, in the county of Lancaster.’^ 

c exi.ro«seil in letters patent untler the Great 

t5ual ot the Unitecl Ivin^'ilom, the right had been granted to the niavor, aldermen, 

and burgesses ot the borougli of Manchester to bold within the borough a 

court ot record tor the trial of civil actions before the mayor of tho borough, 

and in iN.rd by certain other letters patent under the Great Seat of tho United 

Jvmgdom, the borough of Manchester was constituted the city of Manchester, 

and the miij-or, aldermen, and burgesses of tho borough of Manchester a body 

politic ami corporate by the name ami .style ot “The Mayor, Aldermen, aud 

titizens ot Manchester, in tho County of Lancaster,” and by other Acts of 

luiiiament.aiul particularly by the Manchester Court of Record Rroccdure 

Act, 18.j4 (1, a 18 \ let. c. 84), the jiowers and jurisdiction of the Court of 

EecoKl ot the C ity of Manchester were extended, and its iiractice and iiroccdure 
sunphtied and otlierwise improved. 

(o) The 8ialford Hundred Court of Record Act, ISOS (‘6\ A 32 Viet. c. exxx.). 

(/>) s. t) ; (I hUcJiead y. JJidt (ISlH), 7 T. L. R. 0(lD ; Payue y. IIo<j,j [RmO], 
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whole damage does not exceed £50; actions of ejectment between 
landlord and tenant, provided the land possession of which is sought 
to be recovered is situate in the hundred, and the annual rent or value 
does not exceed £50, and no fine shall have been paid, reserved or 
made payable ; any action whatever (except actions for libel, slander, 
debauching the plaintiff’s daughter or servant) when more 
than £50 is sought to be recovered, provided consent by both parties 
shall have been filed. The jurisdiction, however, has been cut 
down by being excluded in all cases within the boroughs of Oldham 
and Buiy, and part of the borough of Bacup, in which the county 
couit has jurisdiction (c) and in cases under £5 within the borough 
of Bolton in which the county court has jurisdiction (d), and in cases 
under £5 within the borough of Heywood in which the county court 
has jurisdiction (c), and in the like causes within the borough of 

T\ r * 1 1 in cases under £10 within the borough of 

Middleton (r/). The practice and procedure of the court is regulated 
by the Common Law Procedure Acts, 1852 (//) and 1854 (i). The 
provisions of the Summary Procedure Bills of Exchange Act, 
1855 (/.■), have also been extended to this court (/). 

If on the trial of an issue the judge grants leave, a rule to set 
aside a verdict or nonsuit and to enter a verdict, or to enter a non- 
suit, or to arrest the judgment, or for judgment non obstante vere- 
dicto, may be moved before the King’s Bench Division (m). All 
powers, authorities, jurisdictions, and privileges of inferior courts 
of record of which a barrister of five years’ standing is the judge 
are granted to and vested in the Salford Hundred Court (/O* 


2 Q. B. 43, C. A. The limits of the hundretl are set out in s. o of the Salford 
Hundred Court of Kecord Act, 18GS (31 32 Viet. c. exxx.) the hundred of 

Salford containing the following parishes : Boltou-lo-Moors, Bury, Deai^l^ 
Eadcliffe, Wigan (township of Aspull only), Eccles, Flixton, Manchest^;^^ 
Prestwich-cum-Oldham, Ashton-under-Lyno, Middleton, and Eochdale ; ^ 
borough of Salford ; Stretford and Withington, which last is now part of the 
city of Manchester. 


(0 I^y Order in Council 30th December, 187S (Statutory Eules and Orders 
Eovised, Vol. YI., Inferior Coui't, England, p. 176), and the 6ldhain Corporation 
Act, 18S6, s. * 10 , and the Bury Corporation Act, 1006, s. 6. As to Bacup, see 
Statutory Eules and Orders, 1900, No. o84, L, 10. 


see 

V 


(./) By Order in Council loth March, 1803 (ihid., p. 184). 

({/) By Order in Council, 28th July, 1906. As to objection to the jui’isdiction, 
e ioifl., s. 7 ; Chwhvkk y. Ball (188o), 14 Q. B. D. 8oo, C. A., overruling Oram 


. llreare;/ (1S77), 2 Ex. D. 34G; J>at/„e v. [1900] 2 Q. 13. 43, C. A. 

(h) Id & 16 Viet. c. 76. The whole of this Act except ss. 1, o. 0, 10, IS, 19, 21 
-24, 82, 07, 08, 100—116,120—122, 146—167, 173,182, 188, 189, 202, 217,2I9_, 

220, 223—236, was extended to this court bv Order in Council 28th February, 185a 
(Statutory Eules and Orders Eevised, Vol.T., Inferior Court, England, p. 171)* 

(i) 17 & 18 Viet. c. 125. The whole of this Act, with the rules thereunder, 

except ss. 2, 17, 75—77, 05, 97—105, and 107, was expended to this court by 
Order in Council 4th April, 1856 (Statutory Eules and Orders Eevised, A ol. VI., 
Inferior Court, England, p. 174). \ 

(/.-) 18 & 19 Viet. c. 67. \ - A 

(/) By Order in Council 4th April, 1856 (Statutory Eul^ and Orders Eevisea, 
Vol. VI., Inferior Court, England, p. 175), and s. 117 of Ihe Salford Hundred 
Court of Eecord Act, 1868 (31 & 32 Viet. c. exxx.). \ nq 

(m) Salford Hundred Court of Eecord Act, 1868 (31 & 32 exxx.), s. 89. 

(//) IhoL, s. 116. ^ 
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442 . The offices of the court are in the city of Manchester. 
The number of writs in the year average about 16,000, and the 
judge (who is appointed by the Lord Chancellor and must be a 
barrister-at-law of at least ten years’ standing (o)) holds a court six 
times a year at the Manchester Assize Court for the trial of civil 
actions. The jury are twelve in number, and as the court has 
power to try certain actions which cannot be tried in the county 
courts, and as most of the cases tried are jury cases, which, in the 
densely populated district over which the court’s jurisdiction extends, 
the local county courts could not conveniently try owing to the 
large amount of other county court work they have to cope with, 
the utility of the Salford Hundred Court of Record is as great as was 
contemplated by the legislature when the amalgamated court was 
constituted in 1868 (p). 

The judge has power to hear aj^plications for rules to show 
cause in arrest of judgment, or for judgment non ohstantc. rcmlicto, or 
for repleader, or for a new trial, or for entering verdicts or nonsuits 
pending in the court within twenty-one days after trial, and whether 
the court be sitting or not, either within or without the hundred (q). 

The officers of the court are the registrar and the head bailiff, 
together with clerks and criers (r). 

There is a table of court fees dated 6th May, 1895. There are 
three scales, one for claims not exceeding i;5, one for claims not 
exceeding d;20, and the other for claims exceeding £20. 


(cxxxv.) Salishuri/. 

443 . By prescription the Bishop of Salisbury has a civil court 
in that city. The court has jurisdiction in mixed and personal 
actions up to any amount. It is doubtful whether the jurisdiction 
extended over the close as well as over the city, but since 1885 the 
jurisdiction extends over the whole of the borough (s). There is 
a recorder of Salisbury, who is, it would seem, judge of tlie 
court (t). The practice was similar to that of the Court of King’s 
Bench before 1852. There was formerly a book of tlie practice of 
the court, but it had been lost before 1834. The costs are stated 
to be the same as those in the Court of Common Pleas before 1852. 
The court has been in abejoince since 1846, and no trial has taken 
place since 1816. The officer of the court is called the prothonotary. 


(n) Salford Huiulrod Court of Record Act (31 & 32 Viet. c. exxx.), s. H. The 
jud^G uiaj ill ca.so ot hi.s illiies.s or uiiavoidablo absouce appcaiit in writin*^ a 
deputy ludge, being a banister-at-law of five years' standing (ibi'L, s. 17). 

( /') ibis accent of tho Salford Hundred Court of Eecoi'd was kindly supplied 
by tbo late II. G. Shoe, Esq., KO., who was then the judge of the court. 

(v) Salford Hundred Court of Record Act, KS(i8 (31 & 32 Viet. c. exxx.), s. 20. 

(r) 1 1 ) 1 ( 1 ., 8. 22. Whore a clerk employeil in the office of the court directed 
an interpleader issue to be tried before himself, it was held that a party whe 
was iijnoiaut of the clerk s wmnt of jurisdiction was not bound by the proceed- 
ings (A«f/«i» y. Jlottomlei/ (1903), 19 T. L. E. 421). 

(s) Municipal Corporations Acts, 183a, (.5 & 6 Will. 4, c. 70), s. 118, and 1882 

(4.) A 40 Vict. c. aO), s. 183. . n . 

(0 Municipal Corporations Act, 1882 (45 & 40 Vict. c. 50), ss. 175, 170. Sec 
definition of “borough civil court” iu s. 7 (1). The judge of the court was 
formerly tlie bishop’s bailiff. 


Sect. 5. 

Particular 

Courts. 

The judge 
etc. 


Salisbury. 
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Courts. 


Sect. 5. 

Particular 

Courts. 


Sandwich. 


Scarborough. 


and is appointed by the bishop, 
leet (a) and view of frankpledge (b). 


The bishop has also a court 


(cxxxvi.) Samhvkh, 

444. The Sandwich Court of Eecord (c) has jurisdiction in all 
actions, real, mixed, and personal, up to any amount. The court is 
directed by the Cinque Ports charter to be held on the accustomed 
days, that is every three weeks. There is a recorder of Sandwich, 
V 10 IS judge of the court (d). The costs allowed were the same 
as those in the Court of King’s Bench before 1852. The court has 
been in abeyance for man}' years (cO. 

(cxxxvii.) Scarhoromjh. 

445. The Scarborough Court of Pleas (/) has jurisdiction in 
mixed and personal actions up to any amount. The court is directed 
to be held every month. The recorder is judge of the court ( 7 ). 
ihe piactice is regulated by the Common Law^ Procedure Acts, 
1852 {It), 1854 (i), and 1860 (A), and the rules made thereunder. 
All the iirovisions of the schedule to the Borough and Local Courts 
of Record Act, 1872 (/), have also been extended to this court (»0* 
There are no special rules. This court is still in use (n). The 


(rt) See p. 2I0, pos/. 

Ap])eiidix to Report of the Muiiicbiid Cor])orations Commissioners, 

Part IL, pp. 1337— 1;344. 

corporation of Sandwich havea charter dated 13th October, 11 Car. 2. 
ihis charter is supposed to have been renounced after the Revolution. The 
piesent practice of the corporation is understood to be in accordance with 
nnmemorial iisage. ^ Ihe court of record is claimed b}' the corporation to he a 
1 pi'cscription. The general charter of the Cinque Ports granted by 

Charles IL, 23rd December, 1608 (printed in Jeake, Charters of the Cinque 
Poits, 120), also contains a grant to the cor2)oration of Sandwich of a court of 
recoi^. Ibis charter contains iiiS2}e.ri}nns and confirmation of previous charters 
of 1 Eliz. (granted Nth March, loo9) and 43 Eliz. (granted 26th January, 1601). 

C/) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), ss. 175, 176. See 
p. 134, emte. 

(e) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part II., pp. 1043—1050. 

(./ } ibis court is held under the authority of a charter of Edward III» 
granted 22nd November, 1356, inspected, exemplified, and confirmed b}* 8 Car. 1, 
granted 4th May, 1632, 

(7) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 
p. 134, a?i(e, 

(h) 1 5 &: 16 Viet. c. 76. 

(?) 17 & 18 \ ict. 0. 125. The whole of the provisions of the Common Law 
Procedure Acts, 1852 and 1854, and the rules thereunder, were extended to this 
court by Order in Council of 6th June, 1859 (Statutory Rules and Orders Revised, 
Vol. VI., Inferior Court, England, p. 187). 

[h) 23 & 24 \ ict. c. 126. All the provisions of this Act and the rules there- 
under w'ere extended to this court by Order in Council of 6th January, 186- 
(Statutory Rules and Orders Revised, Vol. VI., Inferior Couil, England, 

p. 188). ♦ 

(0 35 & 36 Viet. c. 86. '■ - 

(7?i) Ry Order in Council of 26th June, 1873»(Statutory Rules and Orders 
Revised, Vol. VI., Inferior Court, England, ]>. 189), 

(/?) Fourteen actions were i^ending or commenced in 1905. No trial, however, 
took place in that year (Civil Judicial Statistics, 1905, Parliamentary Papei's 
1907 [C. 3477], p. 165). 


un 
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corporation are loi'ds of the manor of Scarborough and Falsgrave. 
ihe bailiffs hold the usual manor courts (o). 

(cxxxviii.) Shaftesbury, 

446. Ihe^ Shaftesbury Court of Record (p) has jurisdiction in 
personal actions to the extent of £10 debt or damages. The court 
is diiected to l)e held weekly before the mayor and capital burgesses 
or three of them, of whom the mayor or the ex-mayor must l)e 
one. ihere is no recorder of Shaftesbury. The practice of the 
couit is alniost exactly similar to that of the superior courts of 
common law before 1852. The court has practically been in abey- 
ance since the end of the eighteenth century, and was discontinued 
in 1842 on account of expense. In 1834 ''a table of fees and of 
solicitors’ costs was in existence. 

ihe coiporation have also a court leet(('^) and view of frank- 
pledge (/•). 


Skct. o. 

Particular 

Courts. 


Shriftesburv. 

« 


(cxxxix.) Shretn<hurf/. 

447. Tlie Shrewshuiy Court of Eecord (,v) has jurisdiction ii 

all actions, real, mixed, and ijersohal, up to any amount. The court i; 
directed to he held every xveek. There is a rk-order of Shrewsbury 
who IS consequently judge of the court (0. The practice u 
snnilar to that of the superior courts of common law before 1852 
Ihe last court was held in 18711. 

Ihe coipoiation have also a court leet (//) and view of frank- 
pledge (h) as well as (c) a court of pie poudre (d). 



(cxl.) S(ffifhatiijitoii, 

448. The Southampton Court of Record or Court of Pleas (c), 
also called the common court of the town, has jurisdiction in ali 
actions, real, mixed, and personal, up to any amount. The court is 

p 1 1 personal actions, and once a fortnight 

for pleas of land. The recorder is the judge if ). There are no 


Southampton 


i* Municijml Corporations ( 'orinnis.sioners, ls;>.3, 

J art. lU., pp. 1 ( 1.1— 1 (21 ; and inl'oniiutuni kindly given by the town clerk. See 
]>. 21 0 , 

1 . authority of a charter of Charles TI. (Pat. 
PioL, 1 i Car. 2. Part 11., Xo. hi), ^ 

(7) Seo p. 21.3, post. 

T>^^.f the Municipal Corporations Commissioners, IS.'Jo, 

lart Yy RP- information kindly given bv the town eleik. 

(«) 14 Car. 1. hat Rol., Part XL. Xo. a. 

(/) Municipal Corporations Act, 1SS2 (40 & 4U Viet. c. 00), ss. 170, 170. See 
p. 1.14, ante. ' 

{a) Seo p. 210, jmf. 

T) ^f'l^dcipal Corporations Commissioneis, IS.'iO, 

\ kP- ' ; and iiilonnation kindly given by the town clerk. 

0 ) ^eldeu Society, Vol. XXII L, p. xy. 

'/) See p. 100, (tuft;. 

(r) 10 Cai. 1, lat. Lol., Part XX., X"©. 7, 12th June, 1040. The jurisdiction 
was ongiiially conieiTcd by charter of 2 lien. 4 (V'ilks, Hampshire, Vol. IL, 

Jit I j . 

(/) Ikrunioipiil CWponitions Act, ],S8:; (j j & Viet. c. oO), ss. 170, 170. See 
p. 104, ante. 
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•4 





Sect. 5. 

Particular 

Courts. 


South Molton 


Southwark. 


practice, but the practice is similar to 
that of the superior courts of common law before 1852 

ihe mayor, recorder, bailiffs, aldermen, and sheriff (the mayor 
recorder, or senior alderman to be one) are also authorised to 

inhaWtantf(.I)°'' of orphans of burgesses and 

The corporation (h) also possesses a court of pie poudre (i) and a 
coul t leet (A) and view of frauk 23 ledge. 

(cxli.) Soiffh Molton. 

Elizabeth (0 and Charles 11. (m) 
the South Molton Court of Eecord has jurisdiction in personal 

actions up to £50. The court is directed to be held from three 

weeks to three weeks. There is a recorder of South Molton, who 

IS consequently judge of the court (n). This court has been in 
abeyance for many years (o). 

(cxlii.) Honthwark* 

450 . The corporation of London under the charters granting to 
u town and borough of Southwark have a court entitled 

Record of the Liberty of the Mayor and Commonalty 
and Citizens of the City of London of their Town and Borough of 
Southwark (p).^ This court has jurisdiction in personal actions to 
any amount arising within the borough of Southwark, or the King’s 
manor of Southwark, or the Guildable Manor, or the Great Liberty 
Manor. The former liberty of the Clink is excluded from the jurisdic- 
tion. The 2)rovisions of the MunicijDal Corporations Act, 1882 (q), 
do not a23p y to Southwark. The court is to be held every week 
before the Steward of Southwark or his dej^uty. The stewardship of 
Southwark is an office held by the Recorder of London. The procedure 
is similar to that of the superior courts of common law before 1852. 
This court has been in abeyance for some years. 

((/) This court is held under the authority of the charter of Charles 1. (see 
note (cj on p. 201, ante). Appendix to lleport of the Municipal Corporations 
Coinniissioiiers, 1830, Part IL, pp. 871—884. 

(h) Under a charter of Edward IV. (Rot. Cart., 1 Edw. 4, Part IL, No. 11). 
The charter of Charles I. (see note (e) on p. 201, ante) recites and confirms a 
charter of Uenry VI. (30 Hen. 6, Rot. Cart., 27-39 Ueu. 6, No. 27, 12th October, 
1434), which contains the grant of a court of admiralty’ (see p. 105, cinfe) to thy 
corporation of Southampton. The mayor has a silver oar as insignia and is 
entitled to receive the first call from the commanding officer of foreign ships 
of w'ar visiting the port. 

(t) See p. 136, ante. 

(/•■) See p. 215, 

(/) Pat. Rol., 32 Eliz., Part XXII,, granted 9th Mav, 1590. 

(m) 36 Car. 2, granted 24th December, 1684. This charter increased the 
jurisdiction from £40 to £50. 

(») Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 
p. 134, ante. 

(o) Appendix to Report of the Municipal Corimrations Commissioners, 183o, 
Part I., i»p. 613, 614. 

(p) 1 Edw. 3 (6th March, 1327) (Maitland, History of London, p- 

2 Edw. 4 (9th November, 1462) {ibid., p. 116, ed. 1739);^ 4 Edw'. 6 (23rd Apnh 
1550) {ibid., p. 144). 

(f/) 45 46 Viet. c. 50. 


A ?. 
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The corporation had a court of pie poudre (?■), hut this is now 
obsolete. 

The charters also grant courts leet (s) and views of frankpledge 
to the corporation, which should he held separately for the three 
manors before mentioned (<). 

Quarter sessions for the borough of Southwark are still held. The 
judges of the court are the lord mayor, the aldermen who have passed 
the chair, and the recorder, of whom the lord mayor or in his 
absence an alderman who has passed the chair, two other aldermen 
who have passed the chair, and the recorder must be present. The 
proceedings are now purely formal (a). 


(cxliii.) SouiliwohL 

451. The South wold Court of Record (/>) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held weekly before the bailiffs and the chief steward 

or his deputy, but fell into abeyance about the middle of the 
eighteenth century (c) . 

The corporation have also a grant of a court of admiralty (d), 

and there is a court leet (e), held once a year before the bailiffs 
and the chief steward (/). 

(cxliv.) Stafford. 


452. The Stafford Court of Record (fj) has jurisdiction in actions 
of debt and trespass up to any amount'. The court is directed to be 
held before the mayor or 'his deputy (the recorder or deputy 
recorder), and the aldermen or any two of them, the recorder or 
deputy recorder being one. There 'is now no recorder of Stafford. 
This court had been in abeyance for lifty or sixty years in 1831. 

The corporation have also a court leet(/0 and view of frank- 
pledge (i). 

(cxlv.) Stamford. 


453. Ihe Stamford Court of Record (k) has jurisdiction in personal 
actions up to £40. The court is directed to he held weekly. There 

()•) Soe p. ante. 

(s) Seep. '2\o, post. 

(0 Ai>pen(lix to Report of the Municiiial Corporations Commissioners. 18;i7 

i'^'^rhamentary Paper, lsa7 GO), pp. 3, 18, 19, 20, 

132. Information kimlly given by the high bailiff. 

(a) lb yal Commission, 1893, Statement as to the Origin of the Po.<ition, 

of the Corporation of London, iip. 70, 77. 

‘^^ithority of a charter of AVilliam and Mary, 
giunted _3id 1G90. This charter confirms an earlier charter hf 

^ en. I, granted 10th June, loOo, which gave these franchises to the 

(r ) Books of records of this court from 167,5 to 1758 are iu existence. 

'd) See I). lOo, (lute. 

e) See p. 21 o, post. 

Report of the Municipal Corporations Commissioners, 1835. 

\ an*’ 1 ^“^'ormatiou kimlly given by the town clerk. 

!-> on authority of a charter of George IV. 

ICoh, 8 Geo. d, Pai-t XL, No. 11). 

(/f) See p. 215, pof^t. 

T) ^f the Municipal Corporations Commissioners, 1835, 

Part III., jip. 2025 — 2027 . 

(/.) riiis couil; is held under the authority of a charter of Charles 11. 


(Pat 
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Stamford. 
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Sect, 5. 

Particular 

Courts. 


Stannaries 

Court. 


Stockport. 


couit (/). ilie practice and nvncAdnrci om qo i\-. . 



. practice and procedure are as in the superior courts 

in ITdrjaO i-egulated by a table fixed 

(cxlvi.) Sta7i7iari€$ Co 7 (rt. 

454 . The Court of the Stannaries of Cornwall and Devon 

oiiginated by virtue of a privilege granted to the workers in the 

tin inines in those counties to sue and be sued only in their own 

couitsOi). Ihe courts, which were courts of record, were 

oiiginally distinct for the several stannaries, hut in 1836 were 

amalgaiuated into one Court of the Vice-Warden for all the 

Stannaries (o). Until the establishment of the modern county 

courte the tin-workers could not be sued except in the Stannaries 

Couit in respect of matters arising within the stannaries, but after 

that event the county court of the district had a concurrent 
jurisdiction (;>), 

The Lord A^ arden of the Stannaries was appointed by the Duke 
ot Coimvall, and heapj^ointed a A ice- Warden before whom the court 
as held. An appeal lay from the \ ice- Warden to the Lord Warden, 
but by the Judicature Act, 1873, all the judicial jurisdiction and 
po^^ers of the Lord AAarden were transferred to the Court of 
Appeal (</), and as from the 1st January, 1897, the Court of the Vice- 
\\aiden of the Stannaries ceased to exist, except as to then pending 
pioceedings, and all the jurisdiction and powers of the court were 
vested in such of the county courts as the Lord Chancellor might 
by order direct (r). The county courts of Cornwall w'ere appointed 
the courts to exercise the transferred jurisdiction and powers (s), 
and rules have been made for the purj^ose of regulating the 
procedure in cases brought under the stannaries jurisdiction (0* 


(cxlvii.) Hfocl'port. 

455 . ihe Stockport (a) Court of Portemainemote has jurisdic- 
tion in actions of debt and battery, and of wounding without 


shedding of blood. 


(lat. liol., lo Car. 2, Pai't 11. , No. 14), "laiitccl 19th February, 16()4. A charter, 
1 Jac. 2, Jlrd Ararch, lOSo, is said to be the governing charter. Its terms as to 

the court are the same as those of the charter of Charles II. It does not seem 
to have been enrolled. 

(/) Municipal Corporations Act, KSS2 (45 & 46 Yict. c. 50), ss. 175, 176. See 
2^ ld4, (uttv. 

(?») Ajipendix to IJeport of the Municipal Corporations Commissioners, 

Part IV., pp. 2527— 2o:}:5. 

(//) See 4 Co. Inst. 262 ; 3 Bl. Com. 80 ; stat. (1640) 16 Car. 1, c. 15. 

(o) Stannaries Act, 1836 (6 & 7 IVill. 4, c. 106), as amended by the Stannaries 
Act, 1839 (2 & 3 Viet. c. 58). 

(y/) County (’ourts Act, 1846 (9 A 10 A'ict. c. 95), s. 141. , 

(v) 36 A .37 \ ict. c. 66, s. 18; and seeJli- Il'est Devon Great Consols Mine (ISSi), 
27 Ch. D. 106. 

{>■) Stannaries Court (Abolition) Act, 1896 (59 A 60 Yict. c. 45), s. 1. See title 
County Courts, Yol. YlII., p, c.s6. 

's) Order dated 1 0th December. 1896. 


f ~ ^ X* • ^ ♦ 

0 See County Courts (Stannaries Jurisdiction) Pules, 1S97, now i 
; County Court liides, Ord. 51, rr. 1— 2cS. For the jiu-isdiction a; 
lies, see title Companies, 'N’oL V., and Uk the iurisdiction astosiieci 


the 
panies 


Buies, 1897, now merged m 

as to c<)m- 


;])ecial mhiioc 


usages and rights, see title AIines, MinekaVs and QrAitRiES. , 

(a) This court is held under the authoritylof a charter granted by Poberi 
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There is also a court leet(I;) and view of frankpledge, and a 
court baron (c), held twice a year (d). 

(cxlviii.) Stratford-on-Avon. 

456. The Stratford-on-Avon Court of Record (c) has jurisdiction 
in personal actions up to the amount of .i‘40. The court was directed 
to be held weekly before the mayor and the steward of the court of 
record, but had fallen into abevance some considerable time before 
1833 (/). 

(cslix.) Sfulhurij. 

457. The Sudbury Court of Eecord (c/) has jurisdiction in 
personal actions up to the amount of ±“20. There is a recorder of 
Sudbury (/;), who is the judge of the court, which has lozig Izeen in 
abeyance, and nothing appears to be known of its practice and 
procedure. 

(cl.) Swansea. 

458. The corporation of Swansea claim to be a corporation Ijy 
prescription, and that they have never accepted or acted on their 
charters (/), and that they have a prescriptive court of record or 
court of pleas with jurisdiction in all actions, real, mixed, and 
personal, to any amount. There is a recorder of Swansea, who is 
judge of the court (/.'). Solicitors have audience. The practice 
and procedure are by writ of summons, declaration and plea, or 
judgment in default and trial. 

^ The corporation have a court of pie poudre (/) either by prescrip- 
tion 01 undei a charter of James I. {ih). There is also a court 
baron («). 


"h “ sent }((/.((, n 


Stockport. This charter grants that Stockport shall ho a freo h(jrou 

rartwn qmm hnpetravi a domino ('vstr. It is not dated, but frwn tho nann- 

of the witnesses it appears to have been granted between 1:108 and 1:>20. A 

translation of this charter is printed in Earwaker, History of East Chasiiiro 
Vol. L, p. :}34. 

[b] 8eo p. 21;j, post, 

fr) Seep. 2\ii,post, 

by Hogg, Parliamentary Paper, 1.S35 

(<-) This court is held under the authority of a charter of Charles II. (Pat, 
Pol,, 10 Oar. 2, Part II., No,.G). ^ 

T) ^ T 1 o Municipal Corporations Commissioners, ISSo, 

X urt 1., pp* 1 ly? 

(ff) This court is hold under the authority of a charter of Charles II. (l(i Gar 2 , 

Pat. Pol., Part XIII., No. 1). ^ 

Corporations Acts, 183d (5 & 0 Wdl. 4, c. 73), s. 118, and 1882 
(40 A:; 4() \ ict, c. oO), ss. l/o, 17(>. See p. 134, 

(/) A charter of Oliver Cromwell, dated 20th February, 1355, grants a court of 

lecoid to be hold twice a week, with jurisdiction in all actions, real, mixed, and 

personal, to any amount. A charter of 1 Jac. 2, granted 28th March, 10S5, 

grants a court of record to be held weekly with jurisdiction in all causes not 
exceeding £40 in amount. 

(/.:) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 175, 176. See 
p. 134, ante. ' ’ 

f/) See p. 130, ante. 

Municipal Corporations Commissioners, 1835, 

^ 'V X 5 infoimatiou kindly given by the town clerk. 

(ii) See p. 210, post. 
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Sect. 5. 

Particular 

Courts. 

Tamworth. 


Tenby. 


Tentcrden. 


(cli.) Tamworth. 



459. The Tamworth Court of Record (o) has jurisdiction in all 
actions real, mixed, and personal, to any amount. The court is 
directed to be held before the bailiffs, the steward, the recorder and 
the town clerk, or any two of them, of whom one of the bailiffs 
must be one. The town clerk is the prothonotary of the court. 

Ihere is now no recorder of Tamworth (p). The court had long 
been in abeyance in 1834. 

ihere was a court of pie 2 )oudre(f/), and the corporation have a 
court leet (r) and court baron (s) under their charter (t). 


(clii.) Teohij, 

460. The Tenby Court of Record, or Mayor’s Court (w), has juris- 
diction in all actions, real, mixed, and personal, to any amount. The 
court is directed to be held every four creeks before the mayor or 
his deputy ; it was also held every fortnight for the recovery of 
debts under 40s. The practice was similar to that of the Court of 
Common Pleas before 1852 ; there was also a custom to compel 
appearance by distringas. The court has been in abeyance since 
the introduction of county courts in 1846. 

The corporation have also a hundred court with view of frank- 
pledge to be held twice yearly (r). 

(cliii.) Teiiierdeit, 

461. The Court of Record of Tenterden (^r) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. Under the charter 
of Elizabeth the court is directed to be held every fortnight. 
There seems to be no very settled form of procedure. There is a 
recorder of Tenterden, who is consecpiently judge of the court (x). 
The charter authorises the ma}^ and jurats to hold a court leet(y) 
and view of frankpledge twice a year (a). 

(o) This court is held under the authorit}' of a chaiier of Charles II. (Pat* 
EoL, 16 Car. 2, Part IX., No. 8). 

{j>) There ^va8 a recorder of Tamworth at the time of the passing of the 
Municipal Corporations Act, 1835 (o & 6 Will. 4, c. 76). 

(j)) See p. 134, ante. 

{(]) See p. 136, post. 
fr) See p. 215, post. 

(s) See p. 216, post. 

(^) Appendix to Report of the Municipal Corporations Commissioners, 1S35, 
Part 111., pp. 2039, 2040 ; and information kindly given by the town clerk. 

(a) This court is held under the authority of a charter of Henry lA^. (Pat- 
Eol., 3 Hen. 4, memb. 2), gi’anted 22nd August, 1402. This chafer ^ 
inspeximus and confimation of letters patent dated 6th Februar 5 % 1 Eic. H-' 
which inspected and confirmed earlier charters beginning with one of Wilham 
de Valencia, Earl of Pembroke (1265-1296). 

(r) Appendix to Report of the Municipal Coi-porations Commissioners, 1S3j, 
Part I., pp. 401—409. , 

{w) This court is held under the authorit 3 ^ of a charter of Queen Eli^aoei 
(Pat. EoL, 42 Eliz., Part IX.), and of the general charter of the Cinque loi 3 
granted by Charles II. on 23rd December, 1668 (printed in Jeake, Charters o 
the Cinque Ports). ^ 

(r) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 1 lO, D6. ^ 
p. 134, ante. 

(y) Beep, 215, post. ^ 

(a) Appendix to Report of the Municij^al Coiporations Commissioners, i » 

Part IL, pp. 1062—1067. 
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Tiverton. 


(cliv.) Tewlesbury. . 

462. The Tewkesbury Court of Record (/;) has jurisdiction ia Particular 

personal actions up to the amount of ^50. The court is directed 

L^tM T7fS’f of Tewkesbury is judge of the Tewi^^^I^ury. 

court {c). If the defendant does not appear to the writ of summons 

tne plaintill may enter an appearance for him. In general the 

proceedings are as at common law before 1852. This court fell 
into abeyance about 1835. 

The corporation have also a court leet (d), to be held once a 
year (e), 

(civ.) Thetfw'iK 

463. The ^letford Court of Record (/) has jurisdiction in mixed Thetford 

and personal actions up to the amount of £50. The court is 
directed to be held weekly. The recorder of Thetford is judge of the 
court (//). The practice and procedure is similar to that of the 
superior courts of common law before 1852. This court fell into 
abeyance about 1780, but about 1830 a mandamus issued to the 
corporation and recorder to hold the court, which was done for 
some years, after which it again fell into abeyance (/i ). 

(clvi.) Tivnton. 

464. The Tiverton Court of Record (i) has jurisdiction in ner- 
sonal ac ions up to the amount of ,£100. The court is directed to 
be held fiom fourteen days to fourteen days. Tliere is a recorder 
of Tiverton, who is consequently judge of the court (k) The 
practice and procedure is similar to that of the Court of Common 

Ti„ court hJtl; to 

Ihe Court of the Hundred, Manor, and Borough of Tiverton 
has also jurisdiction within the borough ( 1 ). Tneiton 

(civil.) Great Torriuyt OH. 

465. The Tontosloii Court of Eecoixl (»,) has jurisdiction in all 
action^-eal^muied, and personal, up to the amount of £50 V'e 

Ec'fl m “St 

1882 HO £ « Vie,. j,,,, 

(f/) *See p. -Mo, post. 

p. Corporations Act, 1882 (45 & 40 Viet. c. 50), ss. 175, 176. See 

Part 1 v'?pp^M41— 254 n Municipal Coiporations Commissioners, 1805, 

.s.. 

X ■ k * « 


0 reat 
Torrinirton 
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Sect. 5. 

Particular 

Courts. 


Totncs. 


Truro. 


W«allingfor(l. 


- r** 


^ , 




Courts. 


f ® directed to be held every three weeks before the mayor or 
his deputy two of the aldermen, two of the capital burgesses, and 
the steward or common clerk (town clerk) or his deputy. There 
are no rules of this court in existence, and the practice is unknowm 
Ihe court fell into abeyance about 1783. 

f ^ ^“d view of frank- 

pleci^^e, both of which had been in abeyance long before 1833 (o). 


(clviii.) Totnes. 

466. pie Totnes Court of llecord, or Mayor’s Law Court (u), is 
piected to be held before the mayor. There are no written rules of 
the court in existence, and the practice is unknown. The court has 
been in abeyance since 1835. There is also a court leet (?) held 
once a year before the town clerk as steward (r). 


(clix.) Truro, 

467. The iruro Court of Record (s) has jurisdiction in personal 
actions to any amount. The court is directed to be held weekly 
betore the mayor or his deputy and two of the aldermen or capital 

^ records or rules of this court are in existence, and 
It had gone into abeyance before 1833. 

ihe charter also grants a court leet(a) and view of frankpledge to 

be held tw'ice a year before the inaj^or or his deputy and a court of 
pie poudre (/>). 

(clx.) WalUmjford. 

468. The Wallingford Court of Eecord(c) has jurisdiction in 
all actions, real, mixed, and personal, to any amount. The court is 
directed to be held before tlie mayor, town clerk (recorder), and 
bailiffs, of whom the recorder is the only one not of the quorum, 
lliere is now no recorder of Wallingford (d). The court apjiears to 
have gone into abeyance between 1835 and 1846. The charter also 
giants lo the corporation a court leet (e) and view of frankpledge (/ ). 

^ Part XII., granted 20th September, 

x’ / llol., 15 Jac. 1, Part III., No. 10, granted 22nd December, 1017). 

(//) See p. 215, post, 

(o) Both these courts ■were granted by the charter of Philip and Mary (see 
note (m), p. 207, aiite. Appendix to Peport of the Municipal Corporations 
Commissioners, 1835, Part I., pp. 633—635. 

(/^) Ihls court was held under the authority of a charter of Queen Elizabeth 
(lilt. Eol., 38 Eliz., Part XII.), granted 1st September, 1596. 

(q) bee p. 215, jiost. 

(r) Apjieudix to^ Eeport of the Municipal Corporations Commissioners, 1835, 

^ \ fiii information kindlv given by the town clerk. 

v^) I his court was held under the authority of a charter of Queen Elizabeth 
(Pat. Eol., 31 Eliz., Part XIII.), granted 20th June, 1589. 

(a) >See p. 215, post. 

(b) A 2 )pendix to Eeport of the Municipal Corporations Commissioners, 1835, 
Tart I.* pp. 05o — 65 S66 p. 13G, cnite. 

(c) This court is held under the authority of a charter of Charles II. 

Eol., 15 Car. 2, Part VI., No. 1). 

(d) There was a recorder of V^allingford at the time of the passing of the 
Municipal Corporations Act, 1SS2 (-15 & -16 Viet. c. 50). 

(e) beep. 215, 

(/) Appendix to Eeport of the Municipal Corporations Commissioners, 183 j, 
Parti, pp. 133, 134. 


Part XVII.— Borough and Local Courts of Record. 
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(clxi.) Tla/^a//. 


Sect. 5. 

Particular 

Courts. 


^Var\vick. 


469 . The Walsall Court of Record (jf) has jurisdiction in actions 

of contract or trespass over lOs., and not exceeding £20 in amount ; 

it is directed to be held monthly. There is a recorder of Walsall, Walsall. 

who is judge of the court (/<). The jurisdiction, in consequence 

of“the judge being a barrister of five years’ standing, is extended to 

actions of ejectment up to £20 (i). The practice and procedure 

are as in the superior courts of common law before 1852. The costs 

are regulated by custom, and are not more than half those allowed 

in the superior courts before 1852. The court has been in ahevance 
since about 184;6 (k). 

(clxii.) irariy/t’/;. 

470 . The Warwick Court of Record (7) has jurisdiction in 

personal actions up to £40. It is directed to be held weekly, and 

the recorder of Warwick is judge (wi). The practice and ’jiro- 

cedure, and also the costs, were as those in the superior courts of 

common law before 1852. The court has been in abeyance since 
about 1840. 

The charter also grants a court leet(;0, which is still held for the 
purpose of electing oiiicers (o). 

(clxiii.) llV/Zs. 

471 . Ihe Veils Court of Record (p) has jurisdiction in personal 
actions to any amount. The court is directed to be held from 
three weeks to_ three weeks. The recorder of Wells is judge of the 
court {q). This court had been in abeyance since about 1000, when 
it was levived by mandamus in 1800 (/ ). The practice and iiro- 
cedure were then unknown. After this the court fell af^ain into 
abeyance in 1840. Rules were made on 7th Januarv 1841 Wi 

table of fees is in existence. 

There is also an ancient prescrijitive court for the trial of pleas 
between burgess and burgess, which originally belonged to the 
Bishop of Bath and Wells, and was granted by him to the 

4 vVvr authority of a charter of Charles 1. (Put. 
fail., ,1 Car. 1, Part XXXVII., No. fi). ^ 

(/.) Municipal Corporations Act, 1882 (15 & 46 Viet. c. 50), ss. 175, 176. See 

^ m ^ ^ “V- r 1 inlormation kindly -ivon bv the town clerk. 

tv } n r of William and Mary 

(1 at Lol., 0 M 1 1. A Mar Part III., No. 11), granted LSth March, 1604. ^ 

pa) Municipal Corporations Act. 1882 (45 A 46 Viet. c. 50). ss. 175, 176. See 
{li) 8eo p. 21 0 , jiont, 

f \ a ^ ^ . 


^Vdls. 


« A W 

authority or a cnarier 01 uueou mizauet 
;^r SAU., Part III), t^a-anted 23rd July, loS9. 

( 1 /) Munmipal Coiporations Act, 1882 (45 A 46 Viet. c. 50), ss. 175, 176. See 

JR 1 0*1 j 

(r) J!. V. Wells Corjiurailon (1836), 4 Dowl. 5G2. 

U.L — IX. 
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Courts. 


Sect. 5. 

Particular 

Courts. 


Welshpool. 


Much 

Wenlock. 


We 3 ’inouth. 


corporation of "Wells (s). This court has been in abeyance since 

the time of Charles L The recorder of Wells is Judge of this court 
also (t). 

(clxiv.) WehhjmL 

472. The^ AAelshpool Court of Eecord (a) has jurisdiction in 
personal actions to any amount. The court is directed to be held 
every fortnight before the high steward and bailiffs. The court 
has long been in abeyance. 

^ The charter of James I. also granted to the corporation a court of 
pie poudre (b). There is also a court leet (c), held once a year 
before the deputy steward (d). 

(clxv.) WertlocJc^ Much, 

473. The Wenlock or Much Wenlock Court of Eecord (e) has 
jurisdiction in all actions, real, mixed, and personal, to any amount. 
The court is directed to be held every alternate week. There is a 
recorder of Wenlock, who is consequently judge of the court (/). 
The proceedings are directed to be the same as those used in the 
King’s courts. There is a table of fees. The court has been in 
abeyance for many years (^r). 

(clxvi.) Wei/viouth, 

474. The Weymouth and Melcombe Eegis Court of Eecord (//) 
has jurisdiction in mixed and personal actions to any amount. The 
court is directed to be held from week to week before the mayor 
and bailiffs, or one of them. There is no recorder. The forms of 
ju'ocedure, process, pleading etc. are based on those of the superior 
courts of common law^ before 1852. 

The corporation of Melcombe Eegis have also a grant of a court 
of busting (i), to be held once in the week. 


(s) Temp, John. The right to this coui’t was challenged by quo ivarrqmtov^ 

24 Eliz., but the corporation succeeded in proving their right to the franchise. 

(q Appendix to Eeport of the Municipal Corporations Commissioners, li> 

Part II., pp. 13(35 — 1372 ; and information kindly given by the tovm 

(a) This court is held under the authority of a charter of James I. (1614-ej- 
{h) See p. 13(3, ante. 

(c) See p. 215, post. -eoo 

(d) Eeport ou Certain Boroughs, hy T. J. Ilogg, Parliamentary Paper, 

(6S6), pp. 139—143. p i 

(fi) This com't is held under the authority of a charter of Charles I- (P^^* 1 

7 Car. 1, Part "VI., No. ll). The court was first established hy a chare 

8 Edw. 4. 

(/) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), ss. 175, Ee* 

p. 134, ajite. . . . iS35 

(q) Appendix to Eeport of the Municijial Corporations Commissioners, » 

Part ni., pp. 2075 — 2078. prr 

(h) This court is held under the authority of a charter of George • 

EoL, 44 Geo. 3, Part V.. No. 1), granted 25th May, 1804. The junsdiction 

first granted bj- a charier dated 27th May, 8 Edw. 1, 1280. p , 

(t) This couri is held under the authority of a charter of Edward 1. ( \ 

8 Edw. 1, memb. 9, No. 52). This charter granted to the burgesses 

cumbe all the liberties granted to the citizens of London. See p. l ' » j 


Part XVII. Borough and Local Courts of Record. 

There are two court leets (k), one for the manor of Weymouth (1) 
and one for that of Melcombe Regis (m). 

The corporation as successors of the corporation of Melcombe 
itegis (?i) have a court of pie poudre (o). 

(clxvii.) Wigan. 

475. The Wigan Court of Pleas (p) had jurisdiction in personal 

couit((/). It fell into abeyance in 1776. 

The charter also grants a court of pie poudre (?•). 

The corporation have a court leet (s) and view of frankpled'^e held 

once a year at Michaelmas. A charter of Edward III.7c' also 

g-ants a court baron (a) and a court leet and view of frankpledge 
to the parson of Wigan (b). ^ ® 

(clxviii.) Winc/iesier City. 

476. The court ol the mayor, recorder, and bailiffs of 

Winchester (c) has jurisdiction in all actions, real, mixed and 
personal, to any amount. _ The court is commonly called the Town 
Couit. ^ 1 he court is directed to be held twice a week. The 
lecorder of Winchester is judge (d). The practice seems to be 

hnf ftq-f rn ^ superior courts of common law before 1852, 

but in 1833 the practice was described as extremely irregular 

on ukTof SZw 


211 

Sect, 5. 

Particular 

Courts, 


Wigan. 


(/.’) See p. 2\d, post. 

gi’auted in 1252 by a charter of the prior of the church of St SwitliJn 
A\ mchester, exemplified by letters patent dated 10th February 41 Fdw s ' 

May, 1508) confirmed to the royal demesne of ^ 

-s; mm sz 

EoT llarTkrt X«lT,to‘ 5). SS’im m'I" "• 

,>. m .T""' A't. 1»« (40 « M Vicl! c. 50)'; ... i;o, 1 76. Ss. 

(r) See p. l;J6, ante. 

(a) See p. 21 5, post. 

(<) Kot. Cart., 24 Edw. 3, No. 7 
(a) See p. 21 G, 7 )(;j<. 

(G8(i), Boroughs, bj' T. J. Ilogg, Parliamentary Paper, 1838 

™ liZf Si" “ ?>■•«“■ »< «""> r.fa*ii.. 

Winchester, Vol. II n 298 ’ Thil t f “* Milner’s History of 

p. “i 'z 

(0 8eo note (c/), p. no, ante. 

P 2 


Winchester 
Town Court. 
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Courts. 


Sect. 5. 

Particular 

Courts, 


Cheney 
Court of 
Winchester. 


Windsor. 


Worcester. 


The charter also granted a court of pie poudre (/), and a court of 
the Clerk of the Market {g), to be held before the mayor, and con- 
firms^ to the corporation a boroughmote court, to be held twice a 
year in the accustomed manner. A court leet(/i) and view of frank- 
pledge, to be kept every year on the days accustomed, was also 
granted (i). 

There was an ancient Court of the Staple at Winchester (k). 


(clxix.) The Bishop's Liberty of the Soke of Winchester. 

477. By prescription the Cheney (or Cheyney)(Z) Court of the 
Bishop of Winchester has jurisdiction over a wide area, comprising 
the Soke of Winchester, but not the city, and extending over 195 
parishes, tithings, and places The bishop was judge of the 
court by his deputy, usually the chancellor. The court has juris- 
diction in all actions, real, mixed, and personal, to any amount. 
The court fell into disuse on the introduction of county courts in 
1846, but appears to have transacted nominal business as late as 
1869 («). 

(clxx.) Windsor, 

478. The Windsor Eecord Court (o) has jurisdiction in personal 
actions to the amount of 405,, but as there is a recorder of 
Windsor, who is consequently judge of the court (p), who must be a 
barrister of five years’ standing, the jurisdiction is extended to 
£20 in personal actions, and to actions of ejectment where the rent 
of the premises sought to be recovered does not exceed ^20 and 
no fine is reserved by the lease (q). The court is directed to be 
held weekly. It had fallen into abeyance long before 1833. 

The charter also granted a court of pie poudre (r). 

There is a court of the Clerk of the Market (a), held before the 
mayor (h). 

(clxxi.) Worcester. 

479. The Worcester Court of Eecord, or Court of Pleas (c), 

has jurisdiction wuthin the city, suburbs, liberties, and precincts 


(/) See p. 136, ante. 

{(j) See p. 137, ante. 

{h) See p. 215, pos<. _ 

(?) Appendix to lleport of the Municipal Corporations Commissioners, i » 
Part 11. , pp. 895 — 903. Information kindly given by Alderman Jacob. 

{k) Statute of the Staple (27 Edw. 3, stat. 2, c. 19). See p. 137, ante. 

(1) This name has not been satisfactorily explained. The court was e 
cloS6 ^ 

m) A list of these is given in Hampshire Eepository, YoL 11., pp- 306, 30/. 
[n) Woodward, History of Hampshire, Vol. I., p. 93, n. (1). ^ ^ f 

’o) This court is held under the authority of a charter of Charles m [ 


Eol., 16 Car. 2, Part II., No. 13). 

{p) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. l/o, 1* 

р. 134, 

{q) Municipal Corporations Act, 1835 (5 & 6 Will. 4, c. ^ ^*5 yict. 

jui'isdiction was continued by Municipal Corporations Act, 1882 (4a 

с. 50), s. 183. 

(r) See p. 136, ante. 

(a) See p. 137, ante. . . lS 3 o, 

(5) Appendix to Report of the Municipal Corporations Comimssio » 

Part IV., pp. 2932 — 2934. ^ f 

(c) This court is held imder the authority of a charter of James x- \ 


See 


Part X\ II. Borough and Local Courts of Record. 

thereof in all actions, real, mixed, and personal, to any amount. 

WT ^ directed to be held weekly. There is a recorder of 

Worcester, who is judge of the court (d). In 1866 the juris- 
diction of the court was excluded in all personal actions in which 
the county court has jurisdiction up to £20, and in ejectments 

premises sought to be recovered does not 

exceed ^60 (e). 

The practice and procedure of the court are regulated by the 
Common Law Procedure Acts, 1852 (/) and 1854 (c,), and the rules 
Riereunder (h). All the provisions of the Summary Procedure on 

Bills of Exchange Act, 1855 (i), have been extended to this court (/c). 

JNo p amts have been entered in this court since 1900(f). There is 
a ^ale of fees and costs made and approved in 1839 

The charter also granted a court of pie poudre (m) and a court 
leet (??) and view of frankpledge (o). 

(clxxii.) York. 

480 . The York Sherift-’s Court of Pleas, or York Court of 
iiecoid(p) as it is now called, has jurisdiction in all actions, real 
mixed, and personal, to any amount. The court is directed to be 

ndi Consequently 

]ud,,e of the couit (ry). The jurisdiction of the court is excluded 
111 cases up to £10 in which the county court has jurisdiction {,■). 

Ihe pi actice and procedure are regulated by the Common Law 
Piocedure Acts, 1852 (a), 1854 (b), and 1860 (c). The whole of the 
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Sect. 5. 

Particular 

Courts. 


1. Jaa 1 Ipt \IL,_No. 1), gi-anted 2nd October, 1(322. The chiuse -nnnfino. 

report by the Town Clerk of Worcester udom the 
juiis liction iiiid procecliiro of the Court of Pleas of the City of AVorcester 11 

p Corporations Act, 1882 (4o & 4(1 Yict. c. 50), ss. 175, 176. See 

(/; 10 (5c 16 Vict. c. 76. ' 

0/) 17 (.t 18 Yict. c. 12o. 

Wh^W.',^.ifo?Com 185G (Statutory Eules and Orders 

(0 Civil Judicial Statistics, 1900-190^’ ^ 
yi) bee p. K36, ante, 
n) Seep. 2\6,post. 

I>.7 L T'JiA-lfr;!,?! ."““Wl Corpomtion. Co„mi„ion,„, 1S35, 
T/d i'hm ' court s Ll kindly given by the town clerk. 

Eol.; 16 Car. 2, Part Iv S'sf® TW a- ‘^^arter of Charles II. (Pat. 
charter of 19 Kic. 2, Pot Cart’ 18 onginally granted by a 

(5) 17 it 18 Vik’c.'l25. 

(c) 2;i A 24 Vict. c. 126. 


York 



214 


COXJETS. 


Sect. 5. 

Particular 

Courts. 


Hundred 

courts. 


provisions of the Summary Procedure on Bills of Exchange Act, 
1855 (rf), and of the schedule to the Borough and Local Courts of 
Record Act, 1872 (e), have also been extended to this court (/). 
The court is still in use, but no plaints appear to have been entered 
since 1903 (g). 

The corporation have also a court of busting (h) for proceedings 
in lieu of fines and recoveries. This court fell into abeyance about 
the middle of the nineteenth century. 

The charter also granted a court of pie poudre (t). . ^ , 

There are also a court of the Clerk of the Market {jn a ^urt of 
Guildhall, and a court of Conservancy of the rivers Ottse, Humber, 
Wharfe, Derwent, Aire, and Don, both in the city afid county of 
York and in the county of Lincoln All these courts are to be 
held before the lord mayor. 

There was an ancient Court of the Staple at York(Z). 


Part XVIII. — Hundred and Manorial Courts. 


Sect. 1. — Hundred Courts. 

courts as 

have not been., made courts of record is a civil k jurisdiction in 
actions in which -less than 40s. is claimed in cajsses where the 
county court has not^iurisdiction [m). 


i't) 18 & 19 Viet. c. 67. 

(e) 3o & 36 Viet. c. 86. •. A' . . , 

(./) By Order in Council of 9th Ma i’ch. ISo-l- the of the provisions 

the Common Law Procedure Act, 1852, (15 & 16 V were extende 

& 1 S court (Statutory Rules and Ord'eTS Eevuse , yi., luferior tour_ 

England, p. 193), and by Order in Coun cil of ’ 


ilCb, 100 ± (1/ CC 

2S 31, 34 — 36, of the Common Law Proi 
{ibid., p. 193). ■ , p i-e 

(g) CivilJudicial Statistics, 1903— mOoiiv £?P 

(b) See note {d) on p. 176, ante, 

( 7 ) Seep. 136, ante. t ov 

(.;) See p. 137, ante. 


(/o' Appendix to Report of the Municipal Re „ ^fmns Commissionei®, ^ ; 

Part III., pp. 1737-1747 ; and informatioL 1^ *e town cler 

0 Statute of the Staple (27 Edw. 3, sta/ity > p. 137. af- 

(m) Even prior to the Norman Conque) ^ "y-f' S’s the^ coui'ts for *e 
there were also courts for the hundred or 45 &st, besides tu u 0 

ship (.See E. W. Maitland, Justice and T foianer of tbese.^^^, 

hundredgemot, after the Conquest becamis &Po“Ce). pQurt, and was 

held every month, then every fortnight^ornc’ th® 1234 A.D- 
weeks (Pollock and Maitland, History Sf M ^ and from j ^ pp -^-13-04 ). 

At first the whole body of suitors were r nffUahBaW, , 

diction was vested in twelve men, who ml 

/* I ^ ^ ' 


- - sSr>iold their */gtubbs 

for the particular occasion, or for life, oi4 Coi?kt succession ^ 

Constitutional History of England, Yol. I., 1 by horedi criininfi 

The hundred court had both criminal andjof a ’• I®.'): ...igdiction, but “ jjs 
jurisdiction came to be exercised by way <\ sheriff*® 


Part XVIII. — Hundred and IManorial Courts. 
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Sect. 2. — Manorial Courts. 

Sub-Sect. 1 . — la General, 

482. The halimote, which was the court of the township in 
pre-Norman times, developed into the manorial courts, which were 
the court leet, the court baron, and the customary court of the 
manor (?i). 

Sub-Sect. 2.— The Court Leet. 


483. The court leet, law day, or view of frankpledge (o), 
which exercised the criminal jurisdiction of the halimote, is a court 
of record (p) for the cognisance of criminal matters or pleas of the 
Crown, and necessarily belongs to the King, although a subject, 
usually the lord of a manor, may be and is entitled to the profits 
of the court (</). The power of holding the court and taking the 
profits thereof was a franchise appendant to manors, either by 
prescription or by a grant from the Crown under letters patent. 
This court was held twice a year, that is, within a month after 
Easter and a month after Michaelmas. It was originally held 
before the lord or his steward (r), but the usage is that it should 
be held before the steward. The jurisdiction extended over such 
oliences as were not felonies, and offenders were punishable by 
amerciaments, or by the pillory, stocks, cucking-stool, or tumbrell. 

It is expressly enacted by statute that courts leet, courts baron, 
law days, views of frankpledge, or other like courts held on the 
loth September, 1887, shall continue to be held on the days and in 
the places heretofore accustomed (.s). 

The jurisdiction has, however, fallen into comifiete disuse, having 

been superseded by the summary jurisdiction exercised by the 
justices of the peace (t). 


484. The franchise of view of frankpledge was liable to be lost 
by non-user, or in consequence of the lord not having proper 
officers, or not possessing such as the pillory, stocks etc. (a). 


a//<e), which was abofished in 1887 (ShoriU's Act, 1887 (50 & 51 Viet. c. 55) 
8. IS (4) ). 

The civil jiirisdiction of the hundred court was practically abolished in 1 S67 b\ 
the County Courts Act, 1867 (80 & 81 Yict. c. 142), s. 28, which provided thal 
no action which could bo brought in a county court should thenceforth be com- 
niem-ed in a bundled court not being a court of record (as in the case of the 
biiltord Hundred Court; see p. 107, ante), 

XI As to courts baron, see Yinogradotf, The Growth o) 

the Manor, pp. 862 H seq. 

(o) Visum do Frankpledge. 

(y^) The title of the court is “ Manor of 
IjOid of the Manor aforesaid holdeii before 

(fy) That is, the es.soign jioiice, tines, and amerciaments (Ritson, Court Leet, 

It is said that in ancient times it was held before the bailiff of the lord 
if P* to place, see li, v, Ilchester (Bailiff) (1824), 2 


, Court of Frankpledge of A. B. 


(s) henffs Act, 1887 (oO & 51 Viet. c. 55), s. 40: “The courts leet etc. .shall 
not have any mi’gor powers, nor shall any larger fees be taken thereat, than 

previously, and indictments and presentments shall be dealt with as previously.” 
it) See title Magistuates. 

(it) TottersaWa Case (1682), W. Jo. 288. 


Sect. 2. 

Manorial 

Courts. 
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Court leet. 


View of 
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COUETS. 


Sect. 2. 

Manorial 

Courts. 

Borough 
courts leet. 


Court baron. 


Customary 

court. 


485. In many eases manorial rights were vested in a borough 

and thus, or by a sej^arate royal grant, the corporation had the 

light to hold a court leet (a), which then became the appropriate 

court in which the mayor or portreeve and other officers were 
appointed (b). 

Sub-Sect. 3.— The Court Baron. 


486. The civil jurisdiction of the halimote was exercised by the 
court baron (r), which, like the court leet, was a franchise incident to 
a manor (d) either by prescription or grant by letters patent. The 
abolition of real actions in 1833 (e) destroyed the obsolete juris- 
diction of these courts under the original writs directed to them (/). 
In 1867 their jurisdiction was abolished in all actions maintainable 
m a county court, except where they were courts of record (//). 
The effect of this legislation is to restrict their jurisdiction as courts 
for the trial of actions to such cases as are not within the juris- 
diction of the county court, and in which under 405 . is claimed as 
debt or damages (h). 


Sub-Sect. 4.— r/ic Ctfsfomanj CovrL 

487. The origin of this court is obscure. It apparently arose 
out of the absolute jurisdiction of the lord over his villeins. The 
customai\y court had for its suitors the cop 3 diolders and customary 
tenants of the manor (/). In case a reputed manor had not the two 
freeholders as tenants necessaiy to constitute the court baron, the 
right to hold a court for the copyholders and customar}^ tenants 
still subsists (/,'). 

There may also be a customary manor held of another manor 
by copy of court roll, with copyholders and a customary court for 
them (/), A court maj^ be held for purel}^ ministerial purposes, 
although no copjdiolders or customaiy tenants are present 0^0 

(fi) See under tlie separate boroughs in Part XVII., sect. 5, of this title, ant€j 
for grants of courts leet. 

(/>) The Municipal Corporations Act, 1SS3 (46 & 47 Viet. c. IS), -abolished a 
large number of unreforined corporations and the civil and criminal courts 
which^t^ey held by charter or prescription, but the Act expressly saved the courts 

dictiou 



(c) See the Court Baron, Selden Society Publications, Vol. IV. 

(^/) A court baron is incident ,to a manor, and a manor cannot be vithout a 
court baron and suitors or freeholders, two at the least (Scroggs, Courts Leet 
and Courts Baron, 4th ed., p. 79). 

(e) Beal Property Limitation Act, 1S33 (3 & 4 Will. 4, c. 27). 

(./■) See title Action, Vol. I., p. 4o. 

j/) See note (ui) on p. 214, ante. , 

(/i) These courts baron were ordained— (1) to adjust differences between lorn 
and lord adjoining; (2) to keep rest and quietness between lord and tenant 
that the lord should permit the tenant to enjoy, paying his rent and performing 
his services, and that the tenant should not wrong the lord by withdrawing nis 
rent, custom, or services {ibid., p. S3). As to the court baron, see tit 

Copyholds, Vol. VIII., p. 10. 

(/) See title Copyholds, Vol. VIII., p. 11. 

(/.-) Scroggs, Coui'ts Leet and Courts Baron, 4th ed., pp. SO, 81. 

(/) Ihid. , 

(va) Copyhold Act, 1S94 (o7 & 5S Viet, c, 46), ss. S2, S3. See, further, tiuo 

Copyholds, Vol. VIII., p. 11. 


<r 

o 
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Sub-Sect. 5. — Courts of Ancient Demesne, 




488 . Those manors which were in the hands of Edward the 
Confessor or Villiam the Conqueror, and are so expressed in 
Domesday Book, are called the ancient demesne of the Crown. 
All ^ those who hold in socage of these manors are tenants in 
ancient demesne. The courts of these manors are called courts of 

... . , , courts are similar to courts baron, and, 

like them, they are not courts of record, and the suitors are the 
judges, and t'ffo suitors are necessary to the existence of the court (n). 


Manorial 

Courts. 

Courts of 

ancient 

demesne. 


Part XIX. — Judicial Com missioners. 

Sect. 1. Fhe Railway and Canal Conimission, 

Sub-Sect. 1. — Constitution and Jiuhjes. 

489 . The Railway and Canal Commission was constituted in its 
present form in 1888 (o). It consists of two commissioners 
appointed by His Majesty on the recommendation of the President 
ot the Board of Trade, one of whom is to be of experience in rail- 
way business (p), and three ex-olfido commissioners, one each for 
iljnglancl, bcotland, and Ireland respectively, being such iud^e of a 
supeiior court as shall be nominated, in the case of England *^bv the 
Loid Chancellor, of Scotland by the Lord President of the Court of 
Session, and of Ireland by the Lord Chancellor of Ireland The 
ex-officw commissioners are not required to attend sittings of the 
Commission outside of that part of the United Kingdom for which 

they are nominated ((/). 

g-mSn “Missioners are paid such salary not exceeding 

L3000 a year as the President of the Board of Trade may, with the 
concurrence of the Treasury, appoint (?•) 

The presence of three commissioners is required for the lieariim 
of any case. The cx-ojjino commissioner presides, whose opinion 
prevails on all points of law. If the eJioffido commissioner "s 

unable to attend another judge maybe nominated to sit for him 

and similarly if an appointed commissioner cannot attend, the 

misqiJip! f nominate a temporary com- 

bitb Hm case (s). On an address from 

both Houses of I arliament an additional judge of the High Court 

(/<) 4 Co. lust. 209. 

™?ouce of tiii-ee coiuiuissioneus, one of whom was 

commissioners, see title IUilways and Can ms Pro^eame bcloie the 

(j>) Ibul., 8. 3. 

(<j) Ihid.y s. 4. 

(r) Ibid,, e. 3 (4). 

(s) Ihid., 8. 0 (0), (7). 


Constitution 

of the 
Kaihvay 
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Commission. 
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i 


Sect. 1. be appointed, if the amount of business before the Commission 

The renders it advisable (t). 

Railway 

and Canal Sub-Sect. 2. —Jurisdiction. 

Commission- 490 . The jurisdiction of- the Commission over railway and 
Jurisdiction, canal companies is to hear and determine complaints in respect of— 

(I) undue preference or traffic facilities (including through rates (a) 
and junctions with private sidings (Z>) ), arising either under s. 2 
of the Railway and Canal Traffic Act, 1854(c), or under the special 
Act of the company {d) ; (2) accommodation wwks or obligations in 
favour of the public or individuals enacted in the special Act (e ) ; 
(8) disputes as to the legality of tolls and rates (/) ; (4) the publica- 
tion of rates hy a station ratebook (r/) ; (5) terminal charges (h) ; (6) in- 
crease of rates and charges since 31st December, 1894 (i) ; (7) allow- 
ances in respect of texuninals to owners of sidings (/r) ; (8) the approval 
of working agreements between companies (/) ; (9) differences with the 
Postmaster-General as to the conveyance of mails (m); (10) differ- 
ences betw'een railway companies (in lieu of arbitration) 00 ; 

(II) under the Cheap Trains Act, 1883 (o); (12) agreements ^Yhereby a 
railway company obtains control over a canal (2^) ; (13) as to hours of 
railway servants (7) ; (14) as to the working of traffic by way of steam- 
boats (r) ; (15) as to complaints as to ^yater supply in the area of the 
Metropolitan Water Board (s) ; (16) to hear appeals from stipendiary 
magistrates or county court judges determining differences as to the 
placing, of telegraphs upon public roads (t); (17) to hold local 
inquiries and make provisional orders for the construction of telegraph 
works on private land (a). 

The Board of Trade has also power to appoint the Railway 
Commissioners arbitrators in cases w’here matters are directed to be 
referred to the arbitration of the Board of Trade or of arbitrators 
appointed by them (h). 

The commissioners have also power to I'eport to Parliament m 


(t) Railway and Canal Traffic Act, 1888 (01 & o2 Yict. c. 20), s. 0. Tlxis 
power has not been exercised. 

(a) Ibid. 

(b) Railways (Private Sidings) Act, 1904 (4 Edw. 7, c. 19). 

(c) 17 & 18 Viet. c. 31. 

(d) Railway and Canal Traffic Act, 1888 (51 & 52 Viet. c. 25), es. 8, 9, H* 

(e) Ibid.y 8 . 9. 

(/) Ibid.y s. 10. 

iff) Regulation of Railways Act, 1873 (36 & 37 Viet. c. 48), s. 14. 

(A) Ibid.^ s. 15. 

(0 Railway and Canal Traffic Act, 1894 (57 & 58 Viet. c. 54), s. 1. 

(/i) Ibid.y s. 4. 

(0 

( 

of 

( 

( 0 ) 46 & 47 Viet. c. 34. 



( 5 ) Metropolis Water Act, 1897 (60 & Viet. c. 56). 

(0 Telegi'aph Act, 1878 (41 & 42 Viet. c. 76), s. 4. 

(a) Telegraph Act, 1892 (55 & 56 Viet. c. 59), s. 2. , , 

(5) Board of Trade Arbitrations etc. Act, 1874 (37 & 38 Viet. c. 4 


s 


. 6 . 
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case they are of opinion that the interests of the public are injuriously Sect. i. 

affected by the exercise of any railway companies’ powers as to steam The 
vessels(c). RaUway 

Sect. 2. — Land Tax Commission, Canal 

Commission 

491 . The Land Tax Commission consists of commissioners Land Tax 
appointed by name by statutes passed from time to time in that CommisVion. 
behalf (d), with the addition of justices of the peace within their 
respective counties, ridings, divisions, districts (c), and boroughs (/). 

In the case of cities, boroughs, Cinque Ports, and towns corporate a 
commissioner must be qualified by being an inhabitant (r/). 

These commissioners, two of whom are a quorum (A), have power 

finally determine without appeal all questions and 
differences respecting the assessment and collection of land tax, on 
complaint of any person aggrieved (/). 

If any commissioner is interested in any question brought before 

the commissioners he is disqualified and must retire till the remainder 

of the commissioners have given their decision (A-). If he refuses to 

withdraw, the other commissioners have power to inflict upon him a 

fine not exceeding £20(1), or a suit in the name of the Attorney- 

General may be brought in the High Court against him for a 
penalty of £50(?/i). 

Sect, 3. — Income Tax Commissioners, 

492 . There are two classes of Income Tax Commissioners 
namely the Commissioners for the General Purposes of the’ 

Income Tax Acts and the Commissioners for the Special Puriioses 

general commis- 
sioners (h), are appointed hy the Land Tax Commissioners from 

their own number (o) to act for the county or other district over 

which they have jurisdiction. The second, called the “special 

commissioners (p), consist of the Inland Revenue Commissioners 

and such persons as are appointed by the Treasury («). 

these two bodies have jurisdiction to hear appeals from persons 


Income Tax 
Commis- 
sioners. 


'• >»■ ■!». e»»r.iir, titi. 


■ J v.uuTm.ssioiiers Act, nys (3S Geo. 3, c. 4S), s. 

k) taxes Managemeut Act, 1880 (43 & 44 Viet. c. 19), s. 5. 

0 Laud tax Act, 1,97 (38 Geo. 3, c. o), s. 23. 

(A") J bid. 

(/) I hid 
(//) Ibid.^ s. o. 

(o) Income Tax Act, 1842 (5 & 6 Viet. c. 35), s. 4. 

0-) taxes AMauagement Act, 1880 (43 & 44 Viet. c. 19), s. 5. 
(<l) Income lax Act, 1842 (5 & 6 Viet. c. 35), s 23 


See also, 
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Sect. 3. 

Income Tax 
Com- 
missioners. 


aggrieved by assessments or surcharges for income tax and objections 
to such assessments by the inspector or surveyor of taxes. ^ 

Ihe general commissioners have also jurisdiction to hear appeals 
from persons aggrieved by assessments for inhabited house duty (r) 
A person aggrieved by an assessment under Schedule D of the 
ncome ax Acts may appeal either to the general commissioners or 
to the special commissioners, except in the case of exemption or 
relief on account of his income being less than ^700 a year, in 

^ appeal lies to the general commissioners only (s), 
Claims for allowances in respect of the duties in Schedule A by 
public schools, hospitals, almshouses, literary institutions, 
ana chanties are to be made to the special commissioners (i), as also 
are claims for exemption from the duties in Schedule C(a). 

^ The decisions both of the general (h) and sjiecial commis- 
sioneis(c) are final, except when the appellant or the surveyor 
at once expresses his dissatisfaction ^yith the decision as being 
eironeous in point of law, and within twenty-one days requires 
a case to be stated for the oinnion of the High Court of Justice (d). 

An appeal lies from the decision of the High Court to the Court 
of Appeal, and thence to the House of Lords (c). 


Commis- 
sioners of 
sewers. 


Sect. 4. — Commissioners of Seicers, 

Sub-Sect. 1 . — Constitution. 

493 . Commissions of sewers are issued by way of Letters Patent 
under the Great Seal, from time to time as need requires, to such 
substantial and indiflerent persons as are named by the Lord 
Chancellor, the Lord Treasurer, and the Lord Chief Justice (/). 
Commissions of sewers can also issue on recommendation of the 
Inclosure Commissioners to be obtained on petition of the 
proprietors after investigation by an inspector (,(7). 

The Commissioners of Sewers are required to be sworn in the 
prescribed form (Ji), and are to forfeit ±'40 for every time they shall 
attempt to act if unsworn (i). 

Commissions of sewers stand and continue in force for ten 
years, unless they are determined by the issue of a new commis- 
sion or b}’’ a writ of supersedeas discharging such commission or 

commissions (/i). 


(r) Taxes Management Act, 1S80 (43 & 44 Yict. c. 19), ss. 27 (1), 57 (2). 

{s) Income Tax Act, 1S42 (o & 6 Yict. c. 35), ss. 118, 130 ; Finance Act, lS9b 
(61 & 62 Yict. c. 10), S.8. 

(0 Income Tax Act, 1842 (5 & 6 Yict c. 35), s. 62. 

(a) Ibid.j s. 98. See also, generally, title IxcoME Tax. 

(5) Taxes Management Act, 1880 (43 & 44 Yict. c. 19), s. 57 (10). 

(r) Income Tax Act, 1842 (5 & 6 Yict. c. 35), s. 130. 

(r/) Taxes Management Act, 1880 (43 A 44 Yict. c. 19), s. 59. 

(e) lind.y s. 59 (3). See Ji. v. General ConunissioneJ's far Taxes for Chrkeniv j 
[1901] 2 K. B. 879, 894, C. A. 

(/) General Act concerning Commissions of Sewers to be dii’ected to all par s 
within this realm, 1531 (23 Hen. 8, c. 5), s. 1. 

{<}) Land Drainage Act, 1861 (24 & 25 Yict. c. 133), ss. 4, 5. 

Ot) 23 Uen. 8, c. 5, s. 2. 
f/) Ihid.j s. 7. 

(A*) Sewers Act, 1833 (3 & 4 Will. 4, c. 22), s. 6. 
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Commissioners of Sewers have full power and authority to make 
constitute, and ordain laws, ordinances, and decrees, and to amend 
and } a,nd to make new laws as the cases necessary 

require in that behalf (/). ^ 

494. The Commissioners of Sewers have a court, althoimli the 

statutes do not m express terms grant a court. They are, however 

said to be the Km g s justices (;«), and the Court of King’s Bench 

fhp ^ command 

the sherifts by their mandatory writs to summon a jury of twelve 

men for the j)urpose of an inquiry (o). 

Sub-Sect. 'I.—JurMktwiu 

495. The Commissioners of Sewers have jurisdiction to survey 

the walls, ditches, banks, gutters, sewers, goots, calces, bridges^ 
s reams, and otber defences by the coasts of the sea, and niarsli 
ground, and mills, milldams, floodgates, ponds, locks, hebbiiK'- 
weares, and other impediments, lets, and annoyances, and to cause 
the same to be corrected, repaired, amended, put down, or reformed 
as the case shall require after their wisdom and discretion (n). All 
walls, banks culverts, and other defences whatever, whether 
natuial oi artificial, situate by the coasts of the sea, and all rivers 
streams, sewers and watercourses which are navigable or where 
be ide ebbs and t ows, and all walls, banks, culverts, bridges, dams 
floodgates, and other works erected in, upon, over, or adioiniim 
such rivers etc., are within the jurisdiction of the commissioneis 
except ornamental works erected before 183:3 and watercourses’ 
near or contiguous to houses or buildings, or in mirdens mrks 
avenues _ etc., in which cases the conlent of £ iw, ' i i 

JmStSi commissioners to exerci" 

]u isd ctionh/). they may also decree and ordain new works or 
alteiations m old works, and may abandon old works and decree 
and ordain new works m lieu thereof (r) ; but no new works are to 
be made without the consent of the owners and occupiers of three 
fouith paits in value of the lauds to be charged (.v). 

Ibe Commissioners of Sewers by themselves without a jurv mav 

siiivey the defences and ascertain the defects and what is necessarv 
for repairing them and the cost thereof (t). nccessaiy 

(0 General Act concerning Commissions of Sewers, 15;J1 (23 Hen. S, c. d), 
of sewers had a ron-ular iurisdichnn which the commi.ssioner.s 

O') J-eneral Act concerning Commissions of Sewers, 1531 (23 Hen S c of s 1 

[(j) bowers Act, 1833 (3 & 4 Will 4 p ■).» „ ui ' 

(r) Ihul., s. 19. ’ • 

's) Ibid., s. 21, 

Sewers, 10/. See, as to sewers generally, title Seweks 
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Sect. 4. 

Commis- 
sioners of 
Sewers. 

Presentments 

hy jury. 


Appeals. 


496. A jury may present (1) the erection of impediments, as 
floodgates, mills etc. ; (2) by whose default defects in the defences 
nave arisen ; (3) what persons are bound by custom, prescription 
tenure, covenant, or otherwise to repair defects ; (4) what gi-ounds 
le 'SMthin the hurt or danger of waters, either within the sur- 
loundei by the sea or the inundation of the fresh waters, and to 
M hoin they belong ; (5) what persons hold lands which are 
chargeable to new works, and the quantity of their lands; 
(6) amerciaments (a). The presentments of the jury must be made 
on evidence on oath before the commissioners in court and not 
uj^on information collected in pais without oath (li), 

497. All orders and rates made by the Commissioners of Sewers 
without the presentment of a jury can be appealed against to 

quarter sessions, when the matter may be decided by the justices 
or by arbitration (c). 


Tithe 

commutatioD. 


Sect, 5. — Board of Agriculture and Fisheries. 

498. The jurisdiction under the Tithe Commutation Acts is 
exercised by the Board of Agriculture and Fisheries (d), and api)ears 
now to be restricted to altering the apportionment of tithe rent- 
charge in certain cases : (1) between different lands of the same 
person at his desire and at his ex 2 )ense(c); (2) w^here lands charged 
with one rentcharge have become vested in several owners (/’); 
(3) where divisions of lands have been altered under Inclosure 
Acts (g) ; (4) where the boundaries of parishes have been 

changed (/<) ; (5) where lands have been included in an apportion- 
ment by mistake (i) ; (6) where rentcharge has been made j^ayable 
to the wrong person or in the wrong interest (/»:) ; (7) where the 
Board, with the consent of the owners, think it desirable (/)» 
(8) where alterations have made the collection of the rentcharge 
unreasonably difficult or inconvenient (m) ; and (9) where through 
the removal of fences difficulties have arisen as to what land is 
liable to rentcharge etc. (n). 

(a) Callison Sewers, 108—110 ; Sewers Act, 1833 (3 & 4 Will. 4, c. 22), s. 10. 
{b) IL V. Somerset Commissioners of Sewers (isOo), 7 East, 71. 

(c) Sewers Act. 1833 (3 & 4 Will. 4, c. 22), ss. 47—50. 

(f/) The Tithe Commissioners were constituted by the Tithe Act, 183G (0 & ‘ 
Will. 4, c. (1), s. 1.^ These Tithe Commissioners were united in 1SS2 with the 
Copyhold Commissioners and the Inclosure Commissioners, and the three setsot 
commissioners were constituted the Land Commissioners (Settled Land Act, 
1882 (45 & 46 Viet c. 38), s. 48), In 1889 the powers and duties of the Laud 
Commissioners were transferred to the Eoard of Agriculture (now the Eoard oi 
Agi-iculture and Fisheries) (Board of Agriculture Act, 1889 (52 & 53 Viet. c. 30), 
s. 2, Sched. I., Pt. IL). As to the Board of Agricultui'e and Eisheries, see ti g 
Agricultuke, VoL L, p, 297. 

(c) Tithe Act, 1842 (5 & 6 Viet. c. 54), s. 14 
(/) Ibid., s. 14. 

{(j) Tithe Act, 1846 (9 & 10 Viet. c. 73), s. 13. 

(A) Tithe Act, 1860 (23 & 24 Viet. c. 93), s. 16. 

(*■) Tithe Act, 1847 (10 & 11 Viet. c. 104), s. 3. 

(/.■) Tithe Act, 1846 (9 & 10 Viet. c. 73), s. 15, 

(/) Tithe Act, 1860 (23 & 24 Viet. c. 93), s. 11. 

(w) Ibid.f s. 15. 
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The Board of Agriculture and Fisheries have power to summon 

witnesses, administer oaths and examine witnesses on oath 

and cause_ to be produced before them, on oath, all necessary 

books, terriers, maps, plans etc. (o). Witnesses refusing to answer 

or to produce documents etc. are to be deemed guilty of a 
misdemeanour (p), ^ ^ 



Board of 
Agriculture 
and 

Fisheries. 


(o) Tithe Act, 1836 (6 & 7 Will. 4, c. 71), s. 10. 

Ihid.y 8. 93. Aa to tithe, see title Ecclesiastical Law, 
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hu CoKmcT ; Deeds ,™d Oihee Iksieeiiesis ; Landlobd akd 

-Tenant j Sale of Land. 



COVERTURE. 


See Husband and Wife. 


COWSHEDS AND DAIRIES. 

See Public Health etc. 


CREMATION. 


See Burial and Cremation. 


CRIMINAL INFORMATION. 

See Criminal Law and Procedure ; Crown Practice. 
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Part I. — Principles of Criminal Liability. 

Sect. 1. — The Xatiire of Crime in General. 

Sub-Sect. Definitions. 

499. Criminal law and procedure deal with the nature, prosecu- 
tion, and punishment of crime. 

A crime is an unlawful act or default which is an offence against 
the public, and renders the jierson guilty of the act or default liable 
to legal punishment (a). While a crime is often also an injury to 
a piivate person, who has a remedy in a civil action,^t is as an act 
or default contrary to the order, peace, and well-being of society 
that a crime is punishable by the State (b). A civil proceeding 
has for its object the recovery of money or other property, or the 

(a) 4 Bl. Com. 5 ; Stephen, Histoiy of the Criminal Law, Vol. I., 1 ; Nann v. 
Owen (1829), 9 B. & C. 59o, at p. o99. “An illegal act which is a wrong against 
Uie public welfare, seems to have the necessary elements of a crime” 
Steamship Co. v. McGre;/or, Goiv (fc Co. (1889), 23 Q. B. D. 598, C. A., at p. COb, 
;wLord Esher, M.E.). v y> -c 

(5) This is expressed by the common forms at the end of indictments 
“ against the peace of our Lord the King,” or “ against the form of the statute 
in such case made and provided.” And see Parker v. Green (1862), 2 B^. & 

299 ; Mellor v. Denham (1880), 5 Q. B. I). 467 ; B. v. Sullivan (1874), o 

I. E. C. L. 404. 
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enforcement of a right for the advantage of the person suing, while 
a criminal proceeding has for its object the punishment of a public 
offence (c). 

500 . Legal punishment is punishment awarded in a process 
which is instituted at the suit of the Crown “standing forward as 
prosecutor on behalf of the subject on public grounds ” (d ) ; such 
process when instituted can only be stayed at the instance of the 
Attorney-General acting on behalf of the Crown, and such 
punishment when awarded can only be remitted by the Crown or 
Parliament. 

Legal punishment is of various kinds, and includes death, im- 
prisonment, detention, flogging, fine and confiscation of property ; 
it is sometimes attended with disqualification, loss of civil status 
and political rights (c). 

Sub-Sect. 2. — Criminal Intention. 

501 . A person cannot be guilty of a crime unless he has com- 
mitted an overt act, i.c., an act capable of being observed by some- 
one else, or has made default in doing some such act (/), and unless 
a wrongful intention or some other blameworthy condition of the 


[c) A.-G. V. Radloff (1854), 10 Excli. S4, per Platt, B., at p. 101, See also 

lit DoiKjlas ^ (184*2), 8 Ci. B. 825. If a .statute prohibits or cummaucls an act 
of commission or omission of public importance, disobedience to the statute is 
criminal and punishable by indictment, unless such proceeding manifestly 
appears to be excluded by the statute (2 Hawk. P. C., c. 25, s. 4 ; [As regards 
the references to Hawkins's Pleas of the Crown, it may be noted that the 
editions chieliy used are those by Loach (1705), and Curwbod (1824). There is 
some dilference of opinion as to the merits of these editions, but after con- 
sideration the editors have given the preference to the latter, M'hich is the 
edition used in many of the courts and in most of the principal law libraries. 
In some cases reference has been made to the first (171()) lolio edition]; ii. 
y. Hall, [1801] 1 Q. B. 747). An act or default may bo forbidden by statute 
in siich a way that the person guilty may bo liable to a iiecuniary penalty, 
which IS recoverable as a debt by civil process by a private iierson, or in soino 
cases only by an officer^ of the Crown ; such an act or default is an offenco 
against the statute, but is not a crime (see AUheson v, Everitt (177b), 1 Cowi). 
882; Expnrte /Wi/m/ (1825), 4 B. & C. Ibb; A,-Cr. v. (1880), 1 Cr. A J. 

2-0 ; y. Radloff (1854), 10 Exch. 84 ; Parker v. Green (1802), 2 B. aV; S. 200 ; 
h. V. Hawkhurd [Parish) (1862), 26 J. P. 772 ; A.-C. v. Bradlamih (1885), 14 
Q. B. L- bbi, C. A.; R. v. Tyler, [1801] 2 Q. B. 588, C. A., per Bowex. 

at p. Iho words “penalty” and “offence” are sometimes used of a 

criminal act (see R v. Paget (1881), 8 Q. B. D. 151), sometimes of an act which is 

not criminal (A.-(r. v. Radloj), snpra).^ The same act or default may give rise 

to a cuil and to a criminal proceeding, e.g,, assault and battery, wounding, 

larceny, libel. _ bee title Action, Vol. I., pp. 27—20, as to civil actions in 
re8t)ect of felonious torts. 

[d) Lurdett v. Ahhot (1811), 14 East, 154, at p. 162, per Bayt.ey, J. Any 
pnvate person, in the absence of statutory provision to the contrary, can com- 
mence a cnmmal prosecution, but the prosecution is always at the suit of tho 

Clown, lienee it is that criminal proceedings were called pleas of the Crown. 

[e) 8eG p, 409, post. ^ 

. J some kinds of treason [e.g., compassing the death of the Sovereign) tho 
intentum constitutes the crime, but the law requires that tho intention should 
be iminifested by .some overt act [R. v. Thistlewood (1820), 88 State Tr. 682 ; see 
p. 451, pos/). In conspiracy, the agreement of two or more persons to do an 
unlawful act is criminal, as the agreement can only be arrived at by consulta- 
tion, which is an overt act ; if two or more persons so agree, the very plot is an 
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A blame^vol•thy condition of the mind will not be imputed to a 
pel son who does an overt act, unless the act is voluntary - in many 

hAendeciao!"^ criminal unless it is also deliberately 

Mens rea, or a blameworthy condition of the mind, may consist of 
a haitoious or malicious or fraudulent intent or of guilty know- 

negligence (i) ; or, if an act is morally wrong and is also 

toi bidden by law (j), mens rea may consist of the mere intent to do 

tne act. iiut_ mens rea may also consist simply of an intent to do 

an act which is forbidden by law, or to omit to do an act when the 
omission is an ofience (k). 


hsie a jiarticular intent or state of mind is of the essence 

0 an offence, the person committing the act is not criminally 
responsible, if he had no mens rea and the act was ordered or pro- 

Clued by another person ; but tlie person who ordered or procured 
the act IS criminally responsible (/). 

In general a person is not criminally liable for an act or omission 
unless he has himself committed or omitted the act or authorised 

01 known of or shut his eyes to the commission or omission (m). 


act of itself and is criminal {^[nlcalii/ v. B, (1868), L. R. 3 H. L. 306; B. r. 

(18(6), 2 Q. B. D. 48. C. A., pe?' Bkett, J., at p. 58). 

(//) Art/is see Stephen, Ilistoiy of the CrimiD^ 

Law, YoL II., 94. As to cases where 7 n€//s rea need not be proved, see 
tfifra. 

{It) 4 Bl. Com. 20. A voluntary act or omission is one which is willed. 
An involuntary act or omission is one which is not willed, an act done by 
a person in a state of unconsciousness, as in sleep, or by a person of such 
tender years or in such a state of idiocj’ or insanity that he has, or is deemed to 
have, no mind and therefore no will (see p. 241, pos^), or by a person who is 
constrained by overwhelming force to act in a particular way (see p. 243, post). 
h or the purposes of criminal law, an act or omission is voluntary if it might 
have been avoided by the exercise of reasonable care; thus a negligent act or 
omission^ is willed, because the person responsible does not will to prevent the 
comniission or omission. An accidental act or omission is involuntary, and 
tlieiefore not criminal, if it could not have been avoided by the exercise of 
leasonable care (see p. 238, ]fost). An act is intended when it is wiUed and 
when the ordinary consequences of the act are contemplated and desired (see 
Austin’s Jurisprudence, Yol. I., p. 441 ; Stephen, History of the Criminal Law, 

A ol. I., 99). As to the effect of drink on the will, see p. 242, 


(/) Chlslu^hn V. JhttUon (1889), 22 Q. B. D. 736; " 

1 c. C. R. 154; E. v. Tohon ( 1889 ), 23 

168, C. A. If the act is morally wrong, it is no defence in such a case that t e 
accused did not know that the act was forbidden by law (II. v. Prince, supra), 
(k) See R. V. Bishop (1880), o Q. B. D. 259, C. C. K. ; Bank of New Soidh Wales 


V. Pb)(T, [1897] A. C.'383, P. c'., at p'. 389.'^’ In such case an intent to break 


the law is imputed, as a person cannot set up isrnoi-ance of law as an excuse (see 
p. 236, post). ^ ® 


(/) R: V. diks (1827), 1 Mood. 0. 0. 166 ; R. v. Michael (1840), 9 C. & ?• 3^; 

R. V. H77/iams (1842), Car. & M. 259 ; R. v. Manlei/ (1844), 1 Cox, C. C. B« > 
R. Y. Ball (m-' ' - -- - - ' ^ ..rr^-OM-R. 

v. Bleasdale 
(1858), Bell 
s. 19(3). 

(m) See B. v. Pearson (Xo. 2) (1908), 72 J. P. 451 ; B. v. Key (190^h 
Sol. Jo. 784. > V 
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The condition of mind of a servant or agent is not imputed to the 
master or principal so as to make him criminally liable (a). A 
master is not criminally liable merely because his servant or agent 
commits a negligent (b) or malicious (c) or fraudulent act. But 
in cases ^\’here a particular intent or state of mind is not of the 
essence of the offence, the acts or defaults of a servant or agent 
in the ordinary course of his employment may make the master or 
principal criminally liable, although he ^vas not aware of such acts 
or defaults, and even where they were against his orders {d). 

503. A corporation aggregate can only act through its servants 
or agents, and it is only through the acts and defaults of such 
persons that it can be made criminally liable. A corporation aggre- 
gate may be made liable in its corporate capacity for a crime for 
the punishment of which a fine may be awarded, if the corpora- 
tion fails to perform a duty imposed by common law, charter, or 


(a) li, V. JlolhrooJc (1877), 3 Q. B. 1). (iO, at p. 63; (1S78) 4 U. B. 1). 42, 
at p. 47 ; see Newman v. Jones (1886), 17 (1. B. I). 132. 

(h) li. V. Allen (183o), 7 C. it B. lo3; R v. Renut-U (1858), Bell, C. C. 1 ; 
Dickenson v. Fletcher (1873), L. E. 9 C, P. 1 ; tltUholm v. Doidton (1889), 
22 Q. B. D. 736, 

(g) R. V. JJiKjf/ins (1730), 2 Ld. Eaym. 1574. A master is not respousible 
criminally for Lis servant’s libel, if he can prove that the publication was with- 
out his authority and did not proceed from want of due care or caution on his 
part (Libel Act, 1843 (6 & 7 Viet. c. 96), 8. 7, and see R, v. Uolhrook (1877), 
3 Q. B. D, 60; (1878) 4 Q. B. I). 42. 

[d) E. V. (1866), L. E. 1 Q. B. 702 ; see A.Jr. v. Siihdnt (1830), 1 

Cr. A J. 220; R. v. Medlei/ (1834), 6 C. & P. 292 ; Barnes v. Akrttyd (1872), 
L. E. 7 Q. B. 474 ; but see Chisholm v. Donlton, snyra. Under the Sale of Pood 
and Drugs Act, 1875 (38 A 39 Viet. c. 63), the acts of the servant unknown 
to the master may make the master criminally liable (see Farley v. J/iy</i}ihothaiii 
(1898), 42 Sol. Jo. 309 (refusal to sell to apolice officer) ; j]lorris v. (1S92), 

56 J. P. 649; Brown v. Foot (1892), 61 L. J. (m. C.) 110 (sale of milk from 
which cream had been extracted); but see Kearley v. Tonye (1891), 60 L. J. 
(j[. c.) 159, which, however, is probably not law. See title Pood axd Dkugs. 
Per other instances of a master or principal being criminally liable for the acts 
of his servant or agent, see Davies v. Harvey (1874), L, E. 9 Q. B. 433 (supply 
of goods to be used for parochial relief) ; Mallins v. CoUins (1874), L. E. 9 (). B, 
292 (.supplying liquor to constable on duty) ; Redyatex. Haynes (1876), 1 (L B. D. 
89 ; Bond v. Evans (1888), 21 Q. B. D. 249 (suffering gaming), but see ^oniersei 
V. Hart (1884), 12 Q. B. 1). 360 ; Roberts v. Woodward (1890), 25 Q. B. D. 412 
(weights and measures) ; Cullman v. Mills^ [1897] 1 Q. B. 396 (bye-law); 
Bosley X, Davies (1875), 1 (i. B. D. 84 (suffering gaming): f 'onunissioners of 
Roheex, Carimany [1896] 1 Q. B. 655 (sale of intoxicating liquor to drunken 
person). See also title Master and Servant. In a prosecution under the 
Merchandise Marks Act, 1887 (50 & 51 Viet. c. 28), s. -(2), for selling gottds 
to which a false trade description is applied, the master is criminally liable 
for the acts of his servant acting within the general scope of his employment, 
but contrary to liis orders, unless he can show that he has acted in good 
faith and has done all that it was reasonably possible to do to prevent the com- 
mission of the offence by his servants [Coppen v. Moore (No. 2), [1898] 2 (f. B. 
306); the onus of proof is on the master, and, if he can show tliat he has acted 


albjwing a person to sell ” intoxicating liquor to a child under fourteen in a 
vessel not properly corked or sealed, if the liquor is sold by a servant without 
the knowledge of the master and against his express orders and the master was 
himself in charge of the premises at the time {Emary x. NoUothy [1903] 2 K. B. 
264) ; see also title Intoxicating Liquors. 
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statute or commits by its servants or agents, acting in the coui'se 

of then emj^loynient, an offence which does not involve criminal 
intent (c’). 


504. In all the graver class of crimes a particular intent or state 
ot mind IS a necessary ingredient of the offence, and must be 

indictment and proved by the prosecution (/). 

\\ hen an act which is of itself indifferent becomes criminal if 
done vith a particular intent, the intent must be proved (^). But 
vhen the act is unequivocal, the iR'oof that it was done may of 
itself be evidence of the intention which the nature of the act 
conveys (//). In such case there is a presumption of law that the 
2 ^erson accused intended the j^robable consequences of his act(?). 

505. A\hen the existence of a [^articular intent or state of mind is a 
necessary ingredient of the offence, and 'primci facie proof of the 
existence of such intent or state of mind has been given by the 
prosecution, the defendant may excuse himself by disproving the 
existence in him of any guilty intent or state of mind, e.g-t by 
showing that he was justified in doing the act wdth which he is 
charged (A*), or that he did it accidentally, or in ignorance (a), or that 
he had an honest and reasonable belief in the existence of facts 
W'hich, if they had really existed, would have made the act both 
legally^ and morally^ innocent (A), 


(e) See title CoRroRAXiONS, Yol. YIII., p. 390. There is a special proceeding 
against corporations Tvhich was originally criminal, namely, an information by qtto 

against a corporation for negligence or abuse of its franchises; but 
this has now for long been regarded as a civil proceeding (see 1 BI. Com. 

3 ibifL 2(i3, 4 ibid. 307 ; Judicature Act, 1SS4 (47 & 4S Viet. c. 61), s. 15); 
and see A.-G. v. London Corporation (1683), 8 State Tr. 1039, and title CeoWX 
PllACTICE. 


(./ ) ^66 p. 341 , p<>8t. Sometimes a statute which constitutes an offence, 

not expressl}^ making a particular intent or state of mind a necessary ingredien 

of the olfence, does so by implication {R. v. Cohen (1858), 8 Cox, C. ’L 
Hearuc v. Garton (1859), 28 L. J. (m. c.) 216; R, v. Sleep (1861), 8 Cox, 0. b. 
472 Core v, James (1871), L. R. 7 Q. B. 135 ; in such a case the intent or state 
of mind must be affirmatively proved by the prosecution [Nichols v. Uo,!! (18/ h 
L. li. 8 C. r. 822; SmiU v.' Harr (1882), 47 J. P. 20; SIterrasY. De IMfU, 
[1895] 1 Q. B. 918 ; Berbi/sln'rev. Iloulistoii, [1897] 1 Q. B. 772); see also H- V- 
Stoddart (1909), 25 T. L. K. 612, C. C. A. 

if/) tVood/al/’s Case (1770), 20 State Tr. 895, at p. 919, per Lord IVLvxsfiei-D, 
C.J. ; Jl. V. Philipps (1805); 6 East, 464. _ 

(/i) It. V. Farnborough, [1895] 2 Q. B. 484, C. C. E. ; R. v. Lynch (1905), W 
Lord Alveestoxe, C.J., Official Eeport, 151. Thus, if aperson utters a toise 
bill knowing that it is forged, and meaning that the bill should be taken as 
genuine bill, the inevitable conclusion is that he intended to defraud [R. v. 
(1838), 8 0. & P. 274 ; R. v. Cooke (1838), ibid. 582). , . 

T. . . . . , .V . is charged with doing an act 



compare 11. v. Meade, [1909] 1 K. B. 895. , , qj- 

[k) by acting in self-defence or in the exercise of some legal } 
right ; see p. 608, post. 

(a) See p, 238, post. . t p 

[h) R. V. TGson (1889), 23 Q. B. D. 168, C. C. R. ; R. v. Prince (IS^oh^- ^ 
2 C. C. R, 154 ; Aberdare Local Board v. Hammett (1875), L. R* 1 
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506. There are certain offences in the prosecution of which proof 
of a particular intent or state of mind is not incumbent on tJie 
prosecution (c). In some of these cases the defendant may excuse 
himself by proving that his intent or state of mind was innocent ((/), 
But in others, no such excuse is available (c). 

The prosecution may prove, but are not bound to prove, the 
motive for a crime, and, even in cases where innocence of intention 
is a defence, innocence of motive is no defence {J ). An act Avhich 


U'J.; see Bauk of New South Wales v. Ft/,er, [1897] A. C. 388, P. C., at p. 389, 
ami infra. Under the Criminal Law Amendment Act, 1885 (48 & 49 Viet, 
c. 09), 6S. 5, 0, 7, the defence of reasonable cause of belief is available in 
certain cases when the act is nut morally innocent (see pj). 010, 617, 0ii3, posO. 

(c) LV/., indictable nuisances (see v. (1800), L. li. 1 Q. li. 702). 

In the case of a sale by a keeper of licensed premises of intoxicating liquor to 
a drunken person, proof of knowledge bv the accused of the condition of the 
person is not necessary {Gnndi/ v. Le CVvy (1884), 13 (f. K I). 207); where 
})OSsession of unsound meat for the purpose of sale and intended for human 
food is shown, proof of knowledge by the accused of the condition of the 
nieat is unnecessary [Blaker v. Tillstone, [189-1] 1 (I B. 345, and see title 
Pood and Drugs); in a prosecution for an assault on a constable in the 
execution of his duty, proof of knowledge of the accused that the constable was 
so acting IS unnecessary {It. v. Forbes (1805), 10 Cox, C. C. 302 ; It. v. Maxwell 
(1909), 73 J. P. 176). 

_ (d) In prosecutions for some of the offences under the Debtors Act, 1809 
(32 (k 33 Viet. c. 02), s. 11, the onus of proving the absence of fraudulent 
intention is expressly cast on the defendant (see title Bankrurtcy and 
Insolvency, ’X ol. IL, p. 354). 8o, in a prosecution under the Vlorcliandise 
Marks Act, 1887 (50 51 Viet. c. 28), s. 2 (2) {C/iristif, Manson and Woods 

V. Cooper, [1900] 2 Q. B. 522; and see p. 508, j^ost). 

(e) Under this head fall many indictable nuisances, the procedure in which 
is only m form criminal (see It. v. Stephens (1800), L. B. 1 (I B. 702). A 
prosecution for trespass in pursuit of game is also criminal in form, but has for 
its object the security of a civil right ; in such a prosecution h<,nd fide belief by 
the defendant that he was not a trespasser is no defence (Mfn-den v. Pwier 
(1800), I P. B. (n, s.) 041 ; It'af/i/ns v. jMq/or (1875), L. K. 10 C. P. 002'. 
ihere are a number of cases analogous to jiublic nuisances, where an act is 
peremptorily forbidden and innocence of intention or mistaken belief is no defence 
(^. y. Ihs/np (1880), 6 Q. B. D. 259, 0. C. R.). In prosecutions under the Sale 
of l;ood and Drugs Act, 1875 (38 & 39 Viet. c. 03), a person who sells an 
adulteiated oi altered article of food may be convicted, idthough lie does not 
know OI the adulteration or alteration (Betts v. Armstead (ISSH) ‘h) Q B D 

(1892), o() J. P. (i49; nr„wn v. Foot (1892), 01 h. 3 
(M C.) 11 0; v. AWer, []899] 1 Q. li. 20). In a prosecution under s. 2 

of the Intoxicating Liquors (Sale to Children) Act, 1901 (1 Edw. 7, c. 27), which 
makes it an ofteuce for a licensed person to .sell intoxicating liquor to a child 
under fyiDdeen except m a vessel properly corked or sealed, hand fide belief on 
the part ot the licensed person that the ves.sel in which the liquor was sold was 
piopeily coiked and sealed is no defence (BrooJes v. Mason, 719021 2 K. B. 743) 

yii'tjcle may be criminal without knowledge 

I'r / * n wi(‘V ^ (possession of game by carrier); It. v, 

II ood/o/y (18-10), lo M. A W. 404 (possession of adulterated tobacco by dealer) ). 

Xlost of these cases where ignorance or innocence of intention is no defence 
aio cases punishable by fines, and many of them are only punishable on 
summary conviction before magistrates. 

(/ ) iRteption is an operation of the will directing an overt act ; motive is the 

feeling ^yhlch promi>ts the operation of the will, the ulterior object of the 

person wi ing j p person kills another, the intention dii’ects the act which 

causes cea . t e motive is the object which the person had in view, e.i/., the 

satisfaction of some desire, such as revenge etc. (see Stephen, History of the 
Criminal Law, Vol. II., 110). o v i . ^ 
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is unlawful cannot in law be excused on the ground that it was 
committed from a good motive (g). 

Sub-Sect. 3. Grounds of Defence and Exemptions from Criminal Lmhility, 

507. Bond fide mistake or ignorance as to matters of fact may 
be available as a defence (/O* Ignorance of law cannot be set up as 
a defence even by a foreigner (i), although it may be a ground for 
the mitigation of sentence (/i). 

A continuous act or proceeding, not originally unlawful, com- 
menced before the passing of a statute which prohibits it, cannot be 
treated as unlawful by reason of the passing of the statute, until a 
reasonable time has been allowed for the discontinuance of the act 
or proceeding ; and in considering w’hat is a reasonable time for 
such discontinuance the question whether a person is or is not 
ignorant of the passing of the statute or whether his ignorance is in 
the circumstances excusable may be taken into account (1). 

In cases where a particular intent or state of mind is of the 
essence of an offence, a mistaken but bond fide belief by a defendant 
that he had a right to do a particular act may be a complete defence 
as showing that he had no criminal intent {m), 

508. The defence of accident or “inadvertence without culpa- 
bility is available in all those cases in which a particular intent or 
state of mind is of the essence of the offence. A person who is 
accused of such an offence may excuse himself by showing that, 
although he did the act or made the omission which is the subject 


, • ♦ 

[(j) Thus, to a charge of publishing an obscene libel, if the publication is in 
fact obscene, it is no defence that the defendant had a good i^i^tive, w 
expose the evils of the confessional {B. v. IUckJin (1868), L. E. 3 G. E. ob , 
Steele v. Draunau (1872), L. E. 7 C. V. 261). In a prosecution for an indecen 
assault or abduction it is no defence that the defendant's motives were ;^re, 
to draw the attention of the ])ublic to the prevalence of alleged evils (ij- v. 
Jarrett, Times, 9th November, 1885, p. 3, 11th November, 1885, p. 3; C. t. • 
Sessions Papers, October, 1885), and see p. 622, post. If a person removes 
from a grave without lawful authority, it is no defence to such a 
acted from pious and laudable motives {R. v. Sharpe (1857), Dears. & E- f 
And if a duty is imposed by law and the breach of the duty is made 
a defendant who is charged with the breach cannot set up as a defence t a ^ 
has a “ conscientious objection ” to perform the duty which was imposed ( ^ 
Doicnes (1S75), 1 Q. B. I)' 25, C. C. E. ; R. v. Senior, [1899] 1 Q. B. 283, 
but see the Vaccination Act, 1898 (61 A 62 Yict. c. 49). and title PriiLiC^I^ • 
(A) 1 Hale, P. C. 42; 4 Bl. Com. 27 ; Levetds Case (1639), Cro. Car. o3b ; li- * 

Ih'trh (1909). 25 T. L. E. 401. ^ , As 

(0 R. V. Esop (1836), 7 C. & P. 456; BarroneVs Case (1852), 1 E. & B. i. 
to alien enemies, see p, 273, post. 

(k) R. V, Cntmshaw (I860), Bell, C. C. 303. T T at 

(/) Uurm V. Nowell (1880), o Q. B. D. 444, C. A., per Baggallay, 

p. 454 ; see Railefs Cose (1800), Euss. & Ey. 1. me P &?♦ 

(m) 2 East, P.'C. 659 ; R. v. Hall {IS2S\ 2 Eussell on Crimes, 21b ^ 

409 ; R. v. Knd/ht (1781), 2 East, P. C. 510; R. v. Ticose (1879), 14 
327 ; R. v. Rufhr (1908), 25 T. L. E. 73, C. C. A. See the 
Act, 1861 (24 & 25 Yict. c. 97), s. 52, which makes it an offence ‘grty, 

maliciously to commit any damage etc. upon any real or P^^^j^t^^^ypposition 
but excepts all cases where a person acts under a fair andyeasonaoie . 
that he had a right to do the act complained of. See E at fins v. t 

L. E. 10 C. P 662. S. 52 only relates to summary proceedings. 


Part I. — Principles of Criminal Liability. 


239 


of the charge, he did it while he was acting lawfully and through 
inadvertence and without culpable negligence («). 

509 . In some cases "where the criminal act charged consists of 
trespass^ to the person or to property, the consent of the person 
injured is a complete defence. Thus, to constitute an assault an 
act must be against the consent of the person to whom it is done (a), 
and to constitute larceny property must be taken invito domino {h). 

Consent is no defence where it has been obtained by fraud or 
threats or violence (c). In the case of children and others of 
defective intellect, submission to an unlawful act in ignorance of its 
nature does not amount to consent (d). As regards some crimes 
there is express statutory provision that the consent of children 
under a certain age is not to be available as a defence (c). 

There are many other crimes as to which the consent of the 
person injured is no defence. Thus, it is not in the power of any- 
one to give a consent, effectual to bar a criminal prosecution, to an 
act which amounts to or has a direct tendency to create alireach of 
the peace (/), or to an act which amounts to mayhem (7) or to 
murder (h). 
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510 . Criminal liability cannot Ije imputed to an infant nnder 

the age of seven years. There is an irrebuttable presumption of 

law that a child under that age is inca])ahle of committinc; a 
crime (i). 

If an infant between the age of seven and fourteen years 
commits an act which in the case of a person over fourteen years 
of age would amount to a felony or to some other offence of which 
(iiiiiiuis iiiciliis is an essential ingredient, there is a presum [)tion of 
law that the infant had not suliicient caitacity to know that what 
he did was wrong; hut this presumption may lie relmtted by 
evidence, and on such evidence lieing given the infant may he 
criminally liable. Knowledge that he was doing what was wrong 
cannot he presumed from the mere commission of the act, hat may 


In' ^ v. JlriM an, I F.xtkr llai 

(isi i), m (,'ox, c. c. 

(a) II V. (lalhrie (ISTO), L. K. 1 C. C. E. 211, ,,er Bovill, C.J., at p. 2E 

L. y. (180^), SUB p. oSI, C. C. E., i„a- Hawkins. J., at p. 05:/; I!. 
Lot'/.plS/-), L. E. 2 C. C. E. 10, p('c I’.jiETT, J., at p. 13. 

(/-) SCO MUhiiid's Case (1755), 10 State Tr. 7-10. As to ca.-^es wliero 11 
plui.g possession was not against tho will of the owner, but the prisoner K 
irom the beginning an intent to steal, see p. 030, post. 

(c) See pp. 000, 012, post. 

- C. C. E. 10; E. y. EnrroH (1S7:1), L. E. 


{(■) See pp. (;15— 019, post. 

{/) J!. V. t'o/tnj, supra. 

{(/) See ]>. 007, jiost. 

(/p N two persons agree to commit suicide together, aud one accordingly kilL 
himseli but the other recovers, the sui'vivor is guilty of murder (see i). oTO, /nKst) 

-.>0^ ^ "V '■ (hSOO), 14 C. B. (X. s. 

oSo. bee bummary Jurisdiction Act, 1879 (42 aS: 40 Viet. c. 49), s. U). 
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be proved by the circumstances attending the act and the manner 
111 \yhich it ivas done (/.•). 

Ihere is, however, an irrebuttahle presumption that a boy under 
the age of fourteen years is incapable of having carnal know- 
ledge (0 ; he therefore cannot be convicted of committing rmelm)- 
nor can he be convicted of the felony of having unlawful carnal 
knowledge of a girl under the age of thirteen, nor can he be con- 
victed of the attempt to commit either of these crimes (n). Evidence 
cannot be given that a boy under fourteen is physically capable of 
committing either of these crimes (o). 


511. All 23ersons over the age of fourteen years are presumed 
to possess a sufficient degree of reason to be responsible for crimes, 
unless the contrary is proved (^)). Therefore, an infant over that 
age is in most respects, as regards criminal liability, in the same 
position as a person of full age ( 5 ), except when a crime is such 
that it can only be committed by a person of full age(r). He may 
be guilty of larceny as a bailee, although he cannot enter into a 
contract of bailment (s). 


(A) Ej/., by evidence of design, concealment, exceptional ferocity (1 Hale, 
P. C. 2o, 26; Pitzherbert, Grand Abridgment, tit. Corone, 57; i2. v. York 
(1748), Post. 70; li, y. Owen (1830), 4 C. it P. 236; R v. in/d (1835), 1 Mood. 
C. 0. 452; JL v. Sjnith (1845), 1 Cox, C. C. 260; R v. Vamjjkw (1862), 3 
P. & P. 520; JL V. Kershaw (1902), 18 T. L. E. 357). ^ ^ ' 

(/) Compare the rule that no male under the age of fourteen cau‘ 
valid marriage. See title Husband and Wii-e. 

(?«) II. y. Groomhrhige (1836), 7 C. & P. 582. But he can be founa guilty of 
being a principal in the second degree, when he assists a person oyer the age of 
fourteen to commit a rape [R v. Eldersha}u (1828), 3 C. & P. 396, TauohaN, 


15). As to rape, see p. 611, post, and as to unnatural offences, see p. 540, ‘post 

7^ — TT^.. •x f \ y • ^ r\ r*ionoTJ Q Jj* 


(«) i?. V. Waite, [1892] 2 Q. B. GOO, 0. C. E. ; M. v. Wilhmm, [1893] 

/\ o o T> • i> 1 . 1 T •ji *!/• . _ 1. Krt found 


320, C. C. E. But if he is charged with committing a rape, he may be fo 
guilty of a common or indecent assault (7?. v. Brimilow (1839), 9 C. & P* 
366 ; Criminal Law Amendment Act, 1885 (48 & 49 Viet. c. 69), s. 9) ; and ifhe 
is charged with the felony of having unlawful carnal knowledge of a girl under 
thirteen, he may be found guilty of an indecent assault {R v. WiRaniSj 
It is doubtful whether he can be found guilty of an assault with 
commit a rape (see R v. Eldershaw (1838), 3 C. & P. 396 ; 7?. v. 

8 C. & P. 736; It. v. Waite, supra; R. v, Williams, sup>ra). 


If* ■^* Philips, supra; It. v. Jordan (1839), 9 C. & P. US. ^ 

I & P. 525 ; ]\PNa<jhten's Case (1843), ]0^1- ^ 


ip) R. V. Oxford (1840), 9 C 
200, II. L. 

{q) 1 Hale, P. C. 25. It is doubtful whether an infant can be indicted for a 

Ml . o ♦ . • ^ ^ * 1 TnfnnCv 


1 xiaie, X . XL IS aouDtiui wnetJtier an miani can - 

forcible entry or for a misprision (1 Hale, P. C. 21 ; 4 Bac. Abr., tit. Inian y 
H, 7th ed., 352). It seems that if a person is liable ratione tenurw to repair 


IT, an ea., it seems ttiat it a person is liable ratwne Jr 

highway, infancy is no defence to an indictment for non-repair, and thay 

applies even to infants under the age of fourteen [R. v. Sutton (1835), 3 Ad. & * 

597 ; 2 Co. Inst. 703, s. 5). The statement in 4 Bl. Com. 22 that “ the law 01 


AXX ^ JL^X. wvxxx* 

England does in some cases privilege an infant under the age of twenty-oue 
common misdemeanours, so as to escape fine, imprisonment and the hy» P 
ticularly in cases of omissions in not repairing a bridge or a highway^^u^^ 
similar oft’ences,’^ is not consistent with the passage in 1 Hale, P- C. -0, - » 
which Blackstoue cites as an authority for his statement ; see R. v. Sutton, sip * 


at pp. 601 — 602. 


(r) 7?.^., an , infant cannot be adjudicated a bankrupt, except, perhap > 
debt for neces^ies (see title Bankkuptcy, Yol. II., p. H)* En ^ 33 

be convicted of criminal offences under the Debtors Act, 1869 id- 


X^yJLl y V^X xxixxxxt^x V/XXV 4 -iV..Vy «9 IrlXO 

Yict. c. 62), s. 12 (see R. v. TT7/srj« (1879), 5 Q. B. D. 28, C. C. E-). 
(5) R. V. McDonald (1885), 15 Q. B. D. 323, C. C. E. 


W I 
> 

4 
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Sub-Sect. 2, — Insaniiy, 

512 . Where it can be sho^Yn that a person at the time of his 
committing or omitting an act, the commission or omission of 
which would otherwise be criminal, was labouring under such a 
defect of reason, from disease of the mind, as not to know the 
nature or quality of the act or omission, or as not to know that 
he wa^ doing what was wrong, then such a person is not in law 
responsible for his act {a). 

The question whether a prisoner, at the time wdien he committed 
an act or made an omission, was or was not insane so as not to be 
responsible according to law for his actions is a question of fact 
wdiich the jury must determine under the direction of the judge (b). 

If the person accused is proved to have had, at the time of the 
act or omission charged, no mind at all, or to have been suffering 
from delirium, then the jury may properly conclude that he was 
not responsible in law for his actions (c). 

The defence of insanity may be set up, when the accused is only 
partially insane (d). If a person is only partially insane, and it is 
proved by evidence that he suffered from delusions, then he is for 
the purposes of criminal responsibility to 1)6 considered in the 
same situation as though the facts to which his delusions relate 
had really existed 

If the facts which he supposes in his delusion to exist would justify 
the act or omission, if they had really existed, then he is to be excused ; 
if they would not, then he is responsible at law for his actions (r). 


(ft) M'N'affhieus Case (184;i), 10 CT. & Fin. 200, H. Ij. ; //. v. (ISIJI), 

o C. & P. lOS ; //. V, 7 A.l. & FI. o3(>; R. v. 0./.7bn/ (ISTo), 0 ( lV: P. 

.’>25 ; R. V. (1843), 1 Car, A Kir. 120 ; R. v. Lai/foti (1840), 4 Cox, C. C. 

140; R, V. Rirhtmis (18o8), 1 F. & F. 87 ; R. v. Davies (I86s), l F. F. GO • 
//. V, TowiRey (18G3), 3 F. & F. 830; R. v. Law (18G2), 2 F. A F. 83G ; R. v! 
Vyse (1802), 3 F. & F. 247 ; R.y, Leiyh (1800), 4 F. & F. 01.7; li. v. Dixon 
(1809), 11 Cox, C. C. 341; ll v. Southey (180o), 4 F. A F. 804 ; R. v. P(Ue(180O). 
8 St. Tr. (N. s.) 1. 

(M The cpiostion of insanity being one of fact, there was, before the passing 
of the CrimiTial Appeal Act, 1907 (7 Edw. 7, c. 23), no legal authority on 
the subject other than the summings-up of the judges (see the cases collected in 
note (a), supra, and the answers of the judges in M^Natjhien's Case, supra ) ; these 
answers were given to the House of Lords extra-judiciallv, and their authority 
is doubtful (see Stephen, History of the Criminal Law, Vol. IL, p. 153). One 
of these answers (the 5th) was criticised by Aldeusox, B., in R. v. Frana-s 
(1849), 4 Cox, C. C. 57. An appeal now lies to the Court of Criminal Appeal 
on the ground of the insanity of the defendant, see p. 43G, post. 

(r) See /,\_v. TownJey (1803), 3 F. A F. 839, per Maktix, B., at p. 840. 

((/) Insanity may be either congenital and permanent [Remeniia naturalis ) — 

this IS tho state of idiots whose mental faculties have never grown — or it may 
be the daikening of mental faculties which hav'e reached a certain sta"e of 
growth {ikmeuiia accukhtaUs) (1 Hale, P. C. 29). This latter variety of the 

disease may bo total or partial, permanent or occasional. In most cases of this 

kind the disease is partial or occasional, and it is in reference to these cases that 
dilhcultios aiise in determining whether a person is responsible in law for his 
actioiis (laylor, Medical Jurisprudence, 5th ed., Vol. I., p. 878). Moreover, 
insanity is a disease of the mind, and has often no otlier objective symptoms 
than tlio actions of tho person suffering from its intlueuce. See title Luxatics 
AND Ihatsoxs OF UxsouxD Mixd. 

(<4 See the ojiinion of the majority of tho judges in Nayhten' s Case, supra 

(4th (juestion). Compare /if. v. (1850), 8 State Tr. (x. s.) Aldeksox, B., 
at p. 4 1 . 
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513. To show that a person was, at the time when he committed 

an act or made an omission, insane so as not to be responsible in 

law for his actions, proof must be given of the existence of disease 

of the mind or intellectual insanity: neither “moral insanity,” 

hr., the state when the intellectual faculties are sound and the 

moral faculties diseased (/), nor a mere “ uncontrollable impulse of 

tlie mind co-existing with the full possession of the reasoning 
faculties, is any defence (</). 

514. The onus of establishing insanity is on the accused; 
affirmative evidence must be given by medical or other witnesses 
showing that he was suffering from mental disease at the time or 
shortly before or after the act or omission charged (h). 

The mere fact that an act or omission is without apparent motive 
is not by itself sufficient to establish insanity (i). But if there is 
other evidence of insanity, such a fact may be of importance as 
helping to prove insanity (k). 

515. Insanity is not an absolute defence in the case of a person 
charged with a crime. If insanity is proved in such a case, a jury 
cannot now, as they could formerly, acquit the accused, but they 
may bring in a special verdict that he was guilty of the act or 
omission charged against him, but was insane so as not to be 
responsible according to law’ for his actions, at the time w’hen the 
act w’as done or the omission made. The result of this verdict is 
that the court orders the accused to be kept in custody as a 
criminal lunatic, till the King’s pleasure is known (Z). 


Sub-Sect. .‘3. — Drunkenness, 


Delirium 

tremens. 


Drunkenness. 


516. A person suffering from delirium tremens, which so affects 
his mind that he is not conscious of the nature of an act which he 
commits, wdio does a criminal act without knowdiig that it is wrongs 
is entitled, when on his trial for such an act, to the same verdic 
as if he had been suffering from insanity (?«). 

517. A person who becomes drunk as the result of 
voluntary act, and w'hile drunk commits a crime, is not excused o 


(/) n. V. Burton (1863), 3 F. & F. 772. 

{(/) B, V. Barton (1848), 3 Cox, C. C. 275. 14 

(A) Expert evidence is not indis])ensably necessary {B, Y, D(irt ( j, / 
Cox, C. C. 143). As to the natur 


iaisi)ensaDiy necessary \ to 

■e of the questions which it is jugs, 

ject of insanity, see 


a meaicai witness on me subject ot insanitv, see t) 'nS 43 l, 

Jy. 450 ; i?. v. Scarle (1S31), 1 Mood. & E. 75; Jl'Xai/Men's Case (i ) 

JL & Fin. 200, H. L. (oth question) ; B. v. Frances (1849), v & F- 

') B, V. Barton (1848), 3 Cox, C. C. 275; B. v. Haynes (1859), 1 


ask a medical witness on the subiect 

& " ' 

10 C 

666 . 

(k) B. V. Vyse (1862), 3 F. & F. 247. see 

(/) Trial of Lunatics Act, 1883 (46 & 47 Viet. c. 38), s. ^yis 

title Lunatics and Persons of Unsound Mind. The defence oi ^ 
in practice generally limited to those charges in respect of ^ /-.^rudeiicer 
death may be inflicted (see B, v. BeynoMs (1843), Taylor, Medical kisaue 

5th ed., Yol. L, p. 870). As to the procedure in case of a pnsouei o 
after his committal or at the time of his trial, see p. 354, }>ost. fpinror^^T 

(m) B, V. Davis (1881 ), 14 Cox, C. C. 563. A person suflenng position- 

delirium caused by some bodily disease M'ould, it seems, be in the sa r 
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the crime by reason of his drunkenness alone (») ; for a perStjjr, 
although drunk, may be capable of forming an intention and there- *5>^riminal 
fore of committing an act. But a person may by drunkenness be Capacity, 
rendered entirely incapable of forming an intention, and drunken- 
ness may therefore, even though voluntary, sometimes be used as 
a defence for the purpose of rebutting the presumption of a criminal 
intention vhich ^voulcl otherwise arise from an act ; such presump- 
tion is deemed to be rebutted, where it is shown that the accused’s 
mind was so affected l)y drink that he was incapable of knowing 
that what he was doing was dangerous or wrongful (o). 


Sub-Sect. 'L~Coe)'cioiu 

518. A person compelled l)y physical force to do an act which, Compulsion, 
if voluntarily done, would be a crime, is free from criminal 
responsibility, but the person compelling him is criminally 
liable (p). 

The use of threats inducing a person, from present fear of death, Threats, 
to join with rebels is, it seems, an excuse, so long as the person is 
under the inffuence of such fear ( 7 ). Subject to this exception, a 
person who commits a crime when influenced by threats or “ moral 
force,” or by the confinement of his person, or by violence not 
amounting to actual compulsion, is not excused (/•)• 

The mere fact that a person does a criminal act in oljedience to Obedience to 
the order of a duly constituted superior does not excuse the person fi^hiority, 
who does the act from criminal liability, hut the fact that a person 
does an act in oliedience to a superior whom he is hound to 
obey, might exclude the inference of malice or wrongful intention 
which might otherwise follow' from the act (s). 


(n) Pmrsons Cas*^ (l-Sao), 2 Lew. C. C. M4. Aliftr of a person who is made 
drunk by the stratagem or fraud of another {ihifL, jxr IbvUK, J., at p. Mo). 

( 0 ) Sco }!, V. Mnn/e, [1900] 1 K. IJ. S9o ; It. v. (1S19), 1 Russell on 

Crimes, Oth ed., M4 : Jjin-nuc's Puh- {\S'S4), \ Lew. C. C. To* Jit nniAs Case 
1 Low. C. C. 79; Marshall’s Case (ISBO). 1 Lew. i \ C. 7b; Con, Hr , -'h Case (iSiU), 
cited in Marshall's Case^sapra; Fearsnn’s (’ase (iNdo), 2 Lew. C. C. 144 ; //. v! 
Cf/rro// (US;J5), 7 C. tJe P. 145, per Park. J., at p. 1 17 ; II. v. Mcah-iu. (ls;j(i), 7 C. 
& P. 1'97 ; Jl. V. Thomas (ls:i7), 7 ('. & P. sl7 ; 11. v. (Ve.se (1.S;JS), S C. Oi: P. 511, 
per I'ATTESOX, J., at p. 540 ; II. v. J/o«A7aa/.se(bS49), 4 Cux, C. ( ’. 55 ; II. v. Ihhert,/ 
(1SS7), lb Cox, CM’. bOb; II. v. Moore (185*2), 3 Car. iSc Kir. 319; II. v. Iho,ly 

(1S54), b Cox, C. (’. 4b3. A person who, unconsciously, in a state of drunkon 

slot!]) docs an act which causes the death of another is not criminally liable for 
the act {It. V. Ilf/ron (18(13), Taylor, Medical Jurisprudence, 5th cd. SM). 

(}>) 1 Hale, P. C. 434; and seep. 234, ante. 

{</) 1 East. P. ( 7b. The fear of having houses burnt or goods spoiled is no 
excuse {MarCnmiher’s (ase (174b), iSEtateTr. 391). 

(7-) Seo 1 East, P. C. 70 ; II. v. TpJer (lN3S), S C. A P. blO. Compulsion from 
nece.ssity arising from hunger is no excuse for a crime {II. v. Ihol/cj (18S4), 14 
(|. II. n. 2i3). As Ui necessity as a justification, see II. v. Stratton (1779), 21 
iStato Tr. 104b, at pp. 1223, 1230. As to acts done under martial law, see j>osfj 
]i. 2il, noto((:). As to acts done by a servant in cases under tho Merchandise 
l^IarksAct, ls,s7 (50 it 51 Viet. c. 28), see s. 19 (3) of that Act. 

(,s) I Halo, P. C. 43, 44. If the law laid down in J.itrll's Case (IbbO), Ivel. 
l.>, tool's ( a.s'c (IbbO), 5 State Tr. 1077, 1113, and Vane’s {Sir Ilcttnj) Case 
(lbb2), Ivel. 14, is correct or applicable to the pre^ieut time, obedience ito a 
favto government, which is not royal, does not necessarily alford a defence, 
Tho statute (1495) 11 lien. 7, c. 1, excuses the obedience paid to a de facto king, 

R 2 
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Sub-Sect. b.—Hushand and Wife. 

519 , If husband and wife act together in committing certain 

Climes and the wife acts in the presence of her husband, there is a 

presumption that the wufe acted under the coercion of her husband, 

and if she is tried for such an act, she is primCi facie entitled to an 
acquittal (f). 

This rule applies to larceny, burglary (a), robbery with violence (6), 
receiving stolen goods (c), felonious wounding (d), and uttering 
counterfeit coins or forged notes (e). 

The rule does not api^ly to murder or treason (/), or to a mere 
assault ig), or false swearing (A), or to such offences as keeping a 
disorderly house (0 or a gaming house (/i), or to acts committed by 
a wife in the absence of her husband (/). 

The presumption is primd facie only, and may be rebutted by 
evidence that the wife was the instigator of the act or the more 
active party, or that the husband, though present, was incapable of 
coercing her as being the weaker of the two or a cripple or bed- 
ridden (m)* 


The King 
exempt from 
criminal 
jurisdiction. 


Sub-Sect. 6 . — Privileged Persons, 

520 . The King is exempt from all criminal liability. As he 
can do no wrong, he cannot be called to account criminally any 


but does not, according to those cases, apply "where there is no king 
A soldier who in obedience to the order of a superior officer did an act which 
would otherwise be criuiinal would probably be excused, if the soldier might 
fairly suppose that the officer had good reasons for giving the order (see 
Stephen, History of Criminal Law, Yol. I,, 205) ; as to disobedience hy a soldier 
to a lawful command of a superior officer, see Anny Act, 18S1 (44&4o >ict. 
c. 58), s. 9. , 

{t) 1 Hale, P. C. 44 ; Anon. (16G5), Kel. 31 ; P. v. Ilamilton (1784), 1 Leach, 



proof 01 marriage 

post. 

(a) 1 Hale, P. C, 44. 

(5) P. V. Torpeip supra ; P. v. Pukes, supra. 

(r) P. V. Archer, supra; P. v. Matthews (1850), 1 Den. 596; P, v. Wanir l 
(1860), Bell, C. 0. 249. 

((?) P. V. Smith, supra. ^ m 

(e) P. V. ConoJhf^ supra ; P. v. Price, supra; P. v. Atkinson (1814), 1 hu 
on Crimes, 6th ed., 147, 159. , .90. 

(/) 1 Hale, P. C. 44 ; but see P. v. Alison (1S3S), S C. & P. 41S, at p. 4- » 
1 Euseell on Crimes, 6th ed., 146, n. ... . 

[y) R. V. Imjram (1712), 1 Salk. 384 ; P. v. Cruse (1838), S C. & 1* ^ ’ 

see P. V. Torpeij, supra, at p. 49. 

(/() P. V. Picks (1781), 1 Russell on Crimes, 6th ed., 147, n. 

(/) P. V. Williams (1712), 1 Salk. 384. 

(A') P. V. Dixon (1716), 10 Mod. Rep. 335. ^ n C C. 

(/) Hammond's Case (1787), 1 Leach, 444 ; P, v. Iluyhes (1813), - p 93; 
229 ; P. V. Morris (1814), Russ. & Ry. 270 ; P. v. Pohson (1861), 1 Le. 

Brown v. A.~G. fm' New Zealand, [1898] A. C. 234, P. C. q P & P- 

(m) 1 Russell on Crimes, 6th ed., 154, n. ; P. v. Pollard u:]*{fy of 

553, n. The relationship of husband and wife affects the criminal 1 ]^eing 

the wife, and even of the husband in some cases. Thus, husband mia ^ ^ 

in law one person, a conspiracy by them alone to do an unlawiul a 
c rimin al conspil'acy for which they can be indicted, although husban 
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more than he can civilly ; no court has any coercive power over 
him (u). 

By the comity of nations a reigning sovereign of another State 
is treated as exempt from the criminal as well as the civil juris- 
diction of all other countries (o). 

No one but a sovereign is personally exempt in England from 
criminal jurisdiction to which all persons who reside in the country, 
whether subjects or aliens, are liable (p). 

521. The exemption of ambassadors of foreign States, their 
servants and retinue, from the criminal jurisdiction of the country 
to which they are accredited, though asserted by writers on inter- 
national law (f/), is not sanctioned by the English courts or by any 
authority on English criminal law (r). 

522. The privileges of Parliament do not apply to criminal 
matters, and members of either House are subject to the ordinary 
course of criminal justice (s). But no member of either House of 
Parliament can l^e made criminally liable for anything said by him 
in his place in the House while the House is sitting (/). 


luuy be indicted for conspiriiig with other persons (1 Hawk. P. ( c. 27, s. s ; 
Jl, V. Oope (17 la), 1 Stra. 144). A married woman cannot be convicted of beiii'^- 
accessory after the fact to her husband’s febmy (see p. 2ob, post), or of receiving 
stolen goods_ from her husband (p. 070, post). There cannot be a criminal 
j)i’osecutioii for a libtd by u husband on his wife, or n’te cersn (see title Libel 
AND Slaxdek), and only in certain events can either be convicted of stealing 
the goods of the other (p. (344, post). As to the husband giving evidence against 
his wife, and vice versa, see p. 400, post. 

(a) n. v. Cook (10(30), o State Tr. 1077, 1114 ; Tobin v. T. (1S04), 43 L. J. 
(c. P.), per Erle, (AJ., at p. 20o. 

(o) Wheaton, International Law, 4th ed., p. 104; The Parhmeot Behje 
(18S0), 0 P. L. 107, A, ; Miifhell v. tinHcui Johore, [1894] 1 1). 13. 149, (A A. 
A deposed, exiled, or fugitive sovereign wlm takes refuge in JOngland wo'ulil, it 
seems, he liable to the criminal jurisdiction of the countrv (see the Proreed//, 7,3 
aijanut il/an/ (;/ASV(»?3 (108(3), 1 State Tr. 1101), 

{/>) As to the territorial limits of criminal jurisdiction, see p. 272, post. As 
to acts done m England by alien enemies, see note (A), p, 274, post. 

And see title Coxsxitutioxal L vw 

\ ol. \ L. p. 429. ’ 

(r) See 1 Hale, P. C. 99; Don Pantuhon Sa's Case (1004), 0 State Tr. 401 * 
host. 1S< ; (MeCs Case (1015), 2 State Tr. 881 ; Ma;pla/ena Steam Navipition 


w (1SS4), jo j*. j,. sxErHEy, J., at p. 

AV T A') ^ Tr. i;9;i; Jai/ and Taj, ham's Case (1(J89), 1:2 

State Ir. 8- , hnnklt v. Ahbat (1811), H East, 1 ; (1817) 5 Dow, Kij, II. L. 

ihe iinvilege of lueinboi s ot I'ailiaineut from arrest .loes not aiinly to criminal 

process {hnnj IU//es/n/s Case (1881), 2 lluss. & M. 889,685; Erskine May, 

I’arliamentary I’ractice, nth ed., IL'O). 

(/) i^ce stat. (lol-2) -l lion. 8, c. 8. -‘The freedom of speecli and debates or 

proceedings in I arliament ought not to bo impeached or questioned in any 

court or place out oi Parliament ” (Bill of Bights, 1 Will. A; Mar., .se.ss. 1>, c. 2) 

bo members of 1 arliament aro not either civilly or criminally liable to the 

uiiisdictioii of the ordinary courts tor a conspiracy to deceive Barliameiit 

by making false speeches m Parliament [tlx parte IVasan (1889), L. B. 4 U. B, 
0 1 4). 
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Sect. 3. — Degrees of Criminal Liability, 

Sub-Sect. l,—CJassifcatio7i of CriTnes. 

523.^ Climes are divided into three classes — treasons, felonies, 
and misdemeanours. 

The name treason is given to certain crimes which are more 

particularly directed against the safety of the Sovereign and the 
State (rt). 

All indictable crimes below the degree of treason are either 
felonies or misdemeanours (6). 

r elonies are those crimes which are such by common law or have 
been made such by statute, 

^ All crimes which are not treasons or felonies are misdemeanours 
either by common law or by statute (c). 


(a) As to ti’eason, see title Constitutional Law, YoL YL, p. 345, and 
p. 450, post, 

(5) Offences created by statute and made punishable only on summary con- 
viction are sometimes spoken of as misdemeanours (see Du Cros v. Lamhournef 
[1907] 1 K. 13. at p. 44 ; but see Tomlin’s Law Dictionary, title Mis- 
demeanour). 

(c) The most important points of difference between treasons, felonies, and 
misdemeanoui's are as follows : — (1) Accessories, — In felonies a distinction is 
drawn between piincipals and accessories (see p. 248, post)^ but there is no such 
distinction either in treason or in misdemeanours. (2) jlisprislon, — A person 
who conceals a treason or felony without consenting to it commits the offence 
of misprision of treason or felony (see p. 24S, post) ; there is no such offence 
in respect of a misdemeanour. (3) Compounding a Felony, — It is a ciinunal 
offence to compound a felony, v'.e., to agi'ee not to prosecute (see p. 503 ^ post) y 
but an agreement not to prosecute for a misdemeanour, though unlawful in 
many cases (see Collins v. Blantern (1767), 1 Smith, L. C., 11th ed., 369) is no 
criminal, unless it amoimts to a conspiracy to obstruct or defeat the course o 
justice (see Stephen, History of Criminal Law, Yol. I., p. 502 ; and seep, o f 
post), (4) Arrest. — If a treason ora felony has been committed, anyone may^ 
out a warrant arrest a person against whom there isreasonable ground of suspicion 
(2 Co. Inst. 52 ; see j). 290, post) ; a constable may arrest anyone whom he 
reasonable ground to suspect of having committed, or being about to comnii , 
felony {BeeJewith y. Philhy (1827), 6 B. & C. 635). In cases of misdemeanour, 
with some exceptions, there is no power to arrest without a wairant (see p* » 
post), (5) Bail, — A person accused of treason or felony has no right to be ba » 

but the court which has jurisdiction to grant bail may exercise its discretion 

gi’ant or refuse bail ; a person accused of misdemeanour has an 
right to bail, if he applies to the High Court of Justice • 

Corpus Act, 1679 (31 Car. 2, c. 2) (B. v. Badger (1843), 4 Q. 

Linford V. Fitzroy (1849), 13 Q. B. 240, at p. 246; B, v. Spihhun/, 

Q. B. 615, at p. 622; and see Be Frost (1888), 4 T. L. B. ^-Sces 
accused of certain misdemeanours had formerly a right to be bailed b 
of the peace, but now there does not seem any such right except * 
case of charges for the non-repair of highways or bridges. A 
accused of treason can only be bailed by an order of a Secretary ® 
or of the High Court or of a judge of the High Court in ^ 37 

Offences Act, 1848 (11 & 12 Yict. c. 42), s. 23; Judicature Act, 18/3 { ^ 

Viet. c. 66 ), ss. 16, 34 ; Judicature Act, 1875 (38 & 39 Yict. c. L)t 
person accused of felony or misdemeanour may be bailed by the ju- 
the peace before whom he is brought or by the court that trms m 

a judge of the High Court in chambers (see p. 323, post). ( 6 ) a riaht to 
ment and List of Witnesses . — A person accused of high treason the 

the delivery ten days before trial of a copy of the indictment ana a - 
witnesses against him (Treason Act, 1695 (7 & 8 Y"ill 6 , c. 3), s. / > 
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Sxtb-Sect. 2. — Principals and Accessoi'ies, 

524 . All who take part in a crime with a guilty intent are 
criminally liable, whether they are the actual perpetrators of tlie 
crime or whether, not being the actual perpetrators, they are 
present aiding and abetting when it is committed, or whether, though 


Sect. 3. 

Degrees of 
Criminal 
Liability. 

Degrees of 
complicity. 


Act, 1708 (7 Ann. c. 21), s. 14; P. v. Frost (1839), 4 State Tv. (x. s.) So). 
In prosecutions for misdemeanour the defendant, it seems, is entitled to a copy 
of the information or indictment (Pleading in Misdemeanour Act, 1819 
(00 Geo. 3 & 1 Geo. 4, c. 4), s. 8; Tmjn's Vase (1003), 0 Estate Tr. 518). A 
person accused of felony has no right to a copy of the indictment (Proceedirajs 
{Kjaiust the Five Popish Lords (1085), 7 State Tr. 1218, at p. 1243; Fitzharris's 
Vase (1681), 8 State Tr. 243, 258; RoseiveiVs Vase (1684), 10 State Tr. 200; 
Preston's {Viscoind) Cose (1091), 12 State Ti. 058; P. v.lhnvlhuf (1848), 3 Cox, 
C. C, 509; R, V. Mitchel (1848), 3 Cox, C. C. 1, see 1 Lew. C. C. 205, n. ; Post. 
228; 2 Hale, P. C. 230; 2 Hawk. P. C., Sth ed., 557). The modern practice, 
however, is to allow the legal advisers of an accused person to insjiect the 
indictment {R. v. ])oivlin<j (1849), 7 State Tr. (x. s.) 381). As to the right of all 
persons under trial to copies of depositions, see p. 322, }>ost, (7) Triid . — 
(i.) Challenges of jurors. A person in most cases of high treason may 
peremptorily challenge thirty-five jurors (Treason Act, 1095 (7 & 8 "Will. 3, 
0 . 3), s. 2) ; in murder and all other felonies and in some treasons (compassing 
the King’s death and attem])ts against the person of the King) the person 
accused may peremptorily challenge twenty jurors (Junes Act, 1825 (0 Geo. 4, 
c. 50), s. 29; Gray v. R. (1844), 0 State Tr. (n. s.) 117; see p. 359, jmi). 
In misdemeanours there is no right of peremptory challenge, but the defen- 
dant may challenge jurors for cause [Rmdinffs Case (1079), 7 State Tr. 259, 
205; CtUier's Case (1080), 7 State Tr. 1183; Oates's Case (1085), 10 State Tr. 
lOSO). When a person accused of felony is arraigned and pleads not guilty, the 
prisoner is told by the clerk of arraigns before the jury are sworn that, if he 
wishes to challenge them or any of them, he must do so as they come to be 
sworn. In trials for felony the jurors are conseiiuently sworn separately ; 
whilst in trials for misdemeanour the jurors are often sworn in batches, 
(ii.) A person accused of felony must during his trial be at the bar of the court, 
■/.c., in the dock,” as it is commonly called in most courts ; afifer of a per.son 
accused of a misdemeanour (7^. v. St, Georye (1840), 9 C. it P. 483, 485 ; R. v. 
7>oa(//(is (1841), Car. & M. 193, at p. 194; R. x.Zidneta (1843), 1 Car. k Kir. 
215 ; but see Horne Tooke's Case (1794), 25 State Tr. 1, 0). fiii.) The form of the 
oath administered to the jury on the trial of a per.son for felony is diilerent from 
the form in the case of a misdemeanour (see p. 302, note (/.*), post), (iv.) In an 
indictment for high treason the prisoner may be charged with different kinds of 
treason in different counts ; an indictment ought not to charge a defendant with 
several different felonies, although it may charge the same felony in different 
ways. An indictment which joins a count for felony with a count for mis- 
demea.nour is bad (see p. 342, post), (v.) A person who in the course of 
committing a felony causes the death of another may be guilty of murder, while 
a person who in the course of committing a misdemeanour causes the death of 
another without the intention of killing him is onl}’ guilty of manslaughter (see 
p. 579, post).^ (8) Pnnishment . — Trea.son, murder, piracy, and setting fire to 
the King’s ships or arsenals (see p. 409, jtosi) are punishable with death, but no 
misdemeanour is punishable with death. (9) Conse(pi€nees of Conrktion.—ll a 
person who is found guilty of treason or felony and is sentenced to death or penal 
ftervitude or any term of imprisonment with hard labour, or exceeding twelve 
months, holds any of certain offices or places or is entitled to certain 
pensions etc., he forfeits his office, place, pension etc. (see p. 428, post). A 
])orson convicted of treason or felony may he ordered to make comj)ensatiou 
for any loss suffered by a person aggrieved through or by means of the felony 
(see p. 449, post), A pei’son who has been convicted of treason or felony is, 
while he is under sentence and suffering punishment, disqualified from suing in 
any action or from alienating or charging his property, and an administrator of 
his property may be appointed (see p. 429, post). 


248 


Sect. 3. 

Degi’ees of 
Ciiminal 
Liability. 


Principals. 


Principals in 
first degree. 


Criminal Law and Procedure. 

absent when _ the crime is committed, they had a share in 

Se (“f otters to eoS to 

In felonies, but not in treasons or misdemeanours, a distinction is 

bic k t and accessories before the 

c ime IS eonimitted, procure i(s commission or plan or aid in or 

SOPH'S 1 1 I" “■i misdemeanours all per- 

. abet in the commission of the crime are regarded 

c principals ^vhether they are present or absent ^vhen it is 
committed (r). 

A person who, with knowledge that treason or felony has been 
commi ec , comforts and assists the criminal after the crime has 
been committed is also guilty of a crime. 

ihose ^\ho comfort and assist a criminal after a felony has been 
committed are liable as accessories after the fact(/). 

lose mIio comfort and assist a person who has committed treason 
and know of the crime ai'e deemed principals (g). 

A pel son who merely comforts and assists one who has committed 
a misdemeanour is not guilty of a crime (It), 

525. All persons who arejiresent, when a felony is committed, and 
^^ho take a part in the actual iierpetration of the offence, or aid and 
abet those who perpetrate it, are called principals (/)• Persons who 
are absent when a felony is committed, but take part in procuring 
01 contriving it, are called accessories before the fact (j). 


526. There are two kinds of principals — princiiials in the fii'st 
degree and principals in the second degree. Those who actually 
take part in a crime are called principals in the first degree (/*) and 
those who are present aiding and abetting, but take no actual part 
in it, are called principals in the second degree. The distinction 
between jirincipals in the first degree and principals in the second 
degree applies to misdemeanours as well as to felonies, but iu 


(f/) Tost. 341, 347. 

{e) Fost 341 : 1 Hale, l\ C. ()13: //. v. Chuton (1843), 1 Car. & Kir. 128; Ij; 
V. Molaud (1843), 2 Mood. C. (’. 270; JL v. Gntmrood (18o2), 2 Den. 4^3; 

X 13 Cox, C. C. 71 ; JL v. muMi/, [1805] 2 Q. K 482, C. C. 1^ 

(./ ) 1 Hale, P. C. 018 ; and see p, 250, post. 

{</) 4 Dl. Com. 35. 

A) 1 Hale, P. C. 018. 

nO present at the time of committing an offence are principals, thoUo 
one onl)” acts, if they are confederates and engaged in a common design of w ic 


the oftonce is part {/I. v. TatUrsa! (ISOl), 1 Kiissell on Crimes. Gth ed., 

'ioiDKj V. n. (178!)), 3 Term Rep. 98 ; Jl. v. Stautl/ei/ (1810), Russ- & 

0. C. R. ; J!. V. Sh'pporil (1839), 9 C. & P. 121 ; ll.'w IlarrliKjlon (1831). o tox, 
C. , 231 ; IdtzherbertV Grand Abridgment, tit. Corone, fol. 249, ph 

(.;) 1 Hale, P. C. (iHi. The distinction between principals and 
before the fact is now of little practical importance, as an accessory before 
fact may be indicted as a principal (see p. 257, post). , ,,. 14 ) 

(A) See It. V. Standhy, supra ; It. v. Sheppard, supra; It. r. llornhy 
1 Car. & Kir. 305. Ji > i 
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misdemeanours accessories before tlie fact are reckoned principals 
in the second degree (/)• 

527. In some cases a person is deemed a principal in the first 
degree although he was not present when the act was done which 
makes the offence complete. Thus, if one with a criminal intent 
contrives an injury to another and by means of the contrivance 
the person whom it is designed to injure receives the injury in the 
absence of the contriver, the latter is a principal in the first degree, 
although he was absent when the injury was actually inflicted (//O- 
So a person who employs an innocent agent to commit a felony is 
a principal in the first degree, although he is not present when the 
agent does the act which consummates the felony (/O- 

If several persons act together in one common unlawful under- 
taking and a crime is committed by one or them, but it is not 
known by whom, all are princi[>als in the first degree (o), 

A person who with guilty intent is engaged in the execution of 
any part of a criminal transaction is a principal in the first degree ; 
it is not necessary that he should he present during the entire 
transaction or when it is completed (p). 


Skct. 8. 

Degrees of 
Ciiminal 
Liability. 

Treseuce not 
essential. 


(/) J)a Cros V. LamhountHy [1907] 1 K. 11. 40; 11. v, I)e Marmfy [1907] 1 
K. B. 888, V. C. E. ; It. v. Jiurto,, (l87o), 18 Cox, C. C. 71, C. C. E. ; It. v. 
Gretnv'oud (1852), 2 Den. 458 ; It. v. Waodhijy [1895] 2 U. B. 482, C. C. E. ; 
Bt'n/ifvd V. Sims, [1898] 2 Q. B. G4, 

(j/i) E.f/., if A., with intent to kill B., lays poison in B.'s way, and B. or 
anyone else in A.’s absoiice takes it and dies in consequence, A. is a ])rincipal 
in the murder (Post. 849; Kel. 52). In such a case, if the i)oison is not 
taken by anyone, A. is guilty of an atteiTij)t to murder (see p. 258, jx/st). 

(?i) Post. 849: Kel. 52; It. v. Michael (18-10), 2 Mood. ('. C. 120; It. v. 
Batcher (1858). Bell, C. C. 0: It. v. W'ifliants (1842), Car. l'c M. 259; It. v. (liles 
1827), 1 Mood. C. C. 100 ; It. v. Bali (1S45\ 1 Cox, C. C. 281 ; It. v. dilford 
1845), 2 Car. & Kir. 202 ; It. v. Maxlftf (1S4-1), 1 Cox, ('. C. 10-1 ; It. v. BleaMale 
(1S48), 2 Car. & Kir. 705, per Eule, J., at p. 708 ; It. v. Baaaea (1844), 2 Mood. 
C. C. 809 : It. V. Valler (1844), 1 Cox, C. C. 84 ; It. v. Balmcr (1S04), 1 Bos. P. 
(n. 11 .) 90. lu such cases tao act of the innocent agent is deemed to be as 
much the act of the person who procures it as if the ])rocurer were himself 
present (A*, v. Chlf'ord, ttapra). If a person being abroad or on the high seas 
]>rocuros 
lutve commi 
Garrett (1858) 

(e) Jn the case of It. v. Salmon (ISSO), 0 Q. B. D. 79, C. Q\ E., three men went 
into a field near to a road and some houses for the pur])ose of ])ractising rifle- 
shooting. They all fired shots with a rifle, and no precautions were taken to 
prevent danger; one of the shots killed a boy in agarden near the iield. It was 
held that all the three were guilty of manslaughter, although it was not known 
who fired the shot which killed the hoy, all having united to fire at the s^xit in 
question, and all having omitted to take precautions to prevent danger. In the 
case of It, V. Boriluvick (1779), 1 Doug. (k. n.) *207, the jury found that a person 
was killed by a blow from one of the prisoners, but from whicli of them the jury 
did not know ; the prisouer.s wore members of a press-gang acting illogally iii 
pressing seamen without a warrant, but there was no finding that the prisoners 
were all present or that they were all met together on one common illegal 

design ; it wa.s held that the prisoners could not be made responsible for the 
death of the ])erson killed. 

{p) It. v. Sheppard (1889), 9 C. & P. 121 ; It. v. 7vV/y/ (1847), 2 Car. & Kir. 
8(9 ; and see R. v. Dyer (1801), 2 East, P. C. 707. If several persons combino 
to forge an instrument, each person who executes any part of tlie forgery is a 
piEicipal, although he may not know by whom the other parts are executed, 
and may not he present when the whole forgery is completed [It. v. Binyley 


i. V. K^iiynru, tfupra). ii u person oeing aoroau or on me nign seas 
an agent to commit a crime in England, the ])r()curer is deemed to 
imitted the crime in I’kiglaiid (It. v. Brisac (1808), 4 East, 101; It. v. 
858), Dears. C. (’. 282). 
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528. All ^-ho are present aiding and abetting, when a felony is 

fel3 tri’ ° perpetration of^the 

telony, are principals in the second degree (q). 

the f the second degree mere presence at 

inLif 1 -A enough; there must be a common purpose, an 
intent to aid or encourage the persons who commit the crime and 
an actual aiding or encouraging (?•). 

A pel son ii ho is present aiding and abetting may be a principal 
in the second degree, although he is, or is deemed to be, physically 
incapable of being a principal in the first degree (-s). 

. peison cannot be a jjrincipal in the second degree unless a 
e ony las been committed by a princijDal in the first degree (f), 


1 Mood. C. C. 304; B, v.Bade 
[ 1 01 j, 1 iMoocl. C . C. 307). If several persons take part in the actual commis- 
.p ^ cnine, the degree of their guilt may vary according to their intent, 
c.//., “ A., intending to murder B., attacks him. and C. enters into the affray 
unlawhiily but suddenly, and without malice aforethought, and 13. is killed by 
A. and L., this is murder by A. and manslaus-hter by C. (1 Plowd. 101 ; and see 
Mohtm s ( ^ase (Lorff) (1(J92), 12 State Tr. 949ri()22). 

1 Leach, 04 ; JL v. Towle (1816), Euss. & Ey. 

1 \ ^Ep3ies to statutory felonies as well as to felonies at common 

law {ihid.y An indictment against a principal in the second degree may 

chaigo him with committing a felony in the same way as a principal in the first 

degree is charged, or may charge him with “being feloniously present, aiding, 

abetting and assisting’’ the felon to commit the felony (It, v. Gogerhj (1818), 
Huss. (k Ky. 343). 

(r) M^hcin s ( (fsr (18o8), Bell, C. C. 20. Thus, if a duel takes place and one 
of the combatants is killed, the surviving combatant is guilty of murder 
as a principal in the first degree; the seconds are principals in the 
second degree. ^ Other persons present, if they sustain the combatants 
either by advice or assistance or go to the ground for the purpose of 
encouraging and forwarding the conflict, are principals in the second degree 
{It. V. (1838), 8 C. & P. 044). The combatants at a prize fight with 

nsts are guilty of assault as principals in the first degree, and all other persons 
who are present and take part in the management of the fight or aid and 
abet the combatants are principals in the second degree. Mere voluntaiy 
presence at a prize fight does not necess.arily make a person a principal in the 
second degi'ee, if lie does not encourage or assist the fight, but semhie the mere 

^ j? • . ^ . . r' ' nn 


presence of a person unexplained at a prize fijrht affords some evidence oi a 


^ ill/ it prize ll^Ul ailUiUS ouuic ’ ... 

auhug and abetting in the tight Ul. v. (1882), S Q. B. D. odd, C. C. E.). U 
tw'o persons agree to commit suicide together and one accomplishes his objec 


in the presence of and wdth the consent of the other, the survivor is o^^dty ^ 

. degree of the murder of the one w'ho dies ilt> v. 


principal in the second 


r — Ul tUO IIlUKiei OI lllO OlltJ W iiV uico 

(1823), Buss. & By. 523; Jl. v. j/isoii 1838), 8 C. & P. 418). If the owner 

ni* 111 n ^ ‘a 'i *1 •j ' 1 .r 6 XC 6 S 51 >® 


or person in control of a vehicle is in it, while it is being driven a.b an 
speed, although he does not himself drive it, \et as he could and ought to 

f nr1 if rwv • * 1 1 •. rt JinnClp^^ 


prevented it being; so driven at an excessive speed, he is liable as a pnncipa i 
the second degree for the oSeuce of unlawfully driving (I)u Cros v. Lamhonrn , 

[1907] 1 K. B. 40). 

(s) a boy under the age of fourteen years (see p. 240, anii) or a 
ay be a principal in the second degree in the crime of rape {It. v. •, 


may oe a principal in tlie second degree in the crime of rape , i . ,c 

(1828), 3 C. & B. 396; 11. v. Ham (1893), IT Cox, C. C. 609). But a girl 
of such an age that unlawful sexual intercourse with her is a crime cann 
convicted of aiding and abetting a person to have such intercom'se with ne I *• 


V. TijrdU [1894] 1 Q. B. TIO.' C. C. E.). A woman who consents to the 

upon herself of an instrument with intent to procure her miscarriage m . 

convicted of “being present, aiding and abetting” the person who use= 
insti-ument {R. v. SotA-e« (1908), 72 J. 1>. 42.S). „ T,inMn 

(0 See M'Dauid's Case (1755), 19 State Tr. 745, 801—807, and R. v. 

(1841), Car. & M. 218. 
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and unless such person is present when it is committed, and 
has a common criminal purpose with the principal in the first 
degree (a). 

A person who has a common criminal purpose with the principal 
in the first degree is a principal in the second degree, if he is either 
actually present at the scene of the felony or present so near at 
hand as to enable him to afford aid to the person who commits 
the crime {h), 

A person who though privy to the commission of a felony is 
not, when it is committed, sufficiently near to the scene to afford 
aid is not a principal in the second degree, but is an accessory before 
the fact(c). 

A person who comes up after a feloii)^ has been completed and 
assists the felon is not a principal, but may be an accessory after 
the fact(d). 

529. Although a man is present while a felony is being com- 
mitted, yet if he takes no part in it, and does not act in concert with 
those who commit it, he is not a principal in the second degree, 
merely because he does not endeavour to prevent the felony or to 
apprehend the felon (c)- 

A person who is present at the commission of a crime knowing 


(а) M ^ Evin'a Case (1858), Bell, C. C. 20. 

(б) Ji. V. Soares (1S02), Russ. & Ry. 25; R. v. (roijerhf (ISIS), Russ. Sc Ry. 
a4:j. Thus, ii A. goes into a house and steals goods there, and B., while A. 
is inside, remains outside for the purpose of assisting A., B. is a principal in the 
second degree (/*. v. OtotH (1825), 1 Mood, C. C. 90; Jl. v. fiof/erh/, sni>r<i). So, 
if C. and 1). accom))any E. to the door of a shop, knowing that Jk intends thertj 
to utter a forged document, and 10. utters the document in the shop, and C. 
and 1). remain outside in a vehicle for the purpose of taking E. awa}" with the 
proceeds of the uttering, C. and D. are principals in the second degree, although 
they could not bo seen by the person to whom the document was uttered (/t. v. 
Vanderstein (ISbo), 10 Cox, C. C. 177, C. C. R.). 

(r) R. V. ])avis and Hall (1800), Russ. & Ry. 110; R. v. KeU// (1820), Russ. 
& Ry. 421 ; R. v. Jeffrif^s and Ilnjant (1848), 0 Cox, C. C. 85. In misdemeanours 
such a person would be a principal in the second degree (R. v. Clarion, (,1840), 
1 Car. Sc Kir. 128; R. v. Slnfa/al (1810), 2 Mood. C. C. 270). But as to the 
distinction between principals and accessories before the fact, seep, 248, ante. 

(d) E.fj., E. steals goods from the owner’s promises and removes them to a 
place outside ; (4. is then told of the theft and assists in carrying the goods 
away to another place ; (x, is not a principal in the second degree to the theft, 
but is an accessory after the fact, the asportation being complete before G. did 



part of the owner’s premises, although there may have been sufficient asporta- 
tion of tlio goods to make E. guilty of larceny (see p. 080, jmt)^ yet the asporta- 
tion is not complete for all purposes, and if G. assists in carrying the goods 
away, while they are still on the owner’s premises, he is liable as a principal, 
the transaction not being complete till the goods are removed from the owner’s 
premises (//. v. Dt/er (1801), 2 East, P. C. 707). II. and J. wound K. ; II, then 
makes oif. and after he has got away L. comes up and assaults K. : L. cannot bo 
found g^iilty on an indictment charging him jointh' with il. and J. with wound- 
ing K. (//. V. M'R/iane (1841), Car. Sc M. 212). 

{e) R. V. Connj (1882), 8 Q. li. ]J. 554, C. C. R., per Caye, J., at p. 539 ; 1 
Hale, W C. 439; Post. 350. Such a per.son might be guilty of misprisiou of 
felony, but there is no recent instance of a prosecution tor such an oileiice (see 
p. 503, post). 


Sect. 3. 

Degrees of 
Criminal 
Liability. 

Presence at 
or near the 
scene of the 
felony. 


Participation. 


252 


Sect. 3. 

Degrees of 
Criminal 
Liability. 

Collateral 

acts. 
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that it is being committed is not liable as a principal, if he is not 
present for the purpose of aiding or encouraging (y ). 

530. If several persons are present together prepared to pursue 
a common unlawful object at all hazards, and one of themin 
fuitherance of the common object does a criminal act, then all are 
lesponsible for the act, whether it was originally contemplated or 
not. ihe person who does the act is a principal in the first degree; 
the ot hers are princi 2 )als in the second degree {cj). If the act is not 
done in furtherance of the common unlawful object, no one is liable 
for it except the pex'son who does the act (//). 


(/) Thus, -v^’here A. agreed with B. to get C. to commit a robbery so that B, 

should arrest C., aud that A. and B, should divide between them a reward for 

the apprehension of C., and A. was present when the robbery was committed, 

it was held that A. was not guilty of the robbery as a principal in the second 

degree, because although he acted from a bad motive, yet he was not present to 

aid, but to detect, and did not intend that the felony should be successful 

(Dipi-itcllif s Case (1816), Buss. & By. 310). In such a case A. and B. are not 

guilty ot the felony, but are guilty of a conspirac}' [M^lhtniel^s Case (1755), 19 
IState Tr. 745, 808). l ^ V 

({}) Thus, where A. and B. go out with the common object of robbing C., and 
A. in pursuit of the common object does an act which causes the death of 
C. in such circumstances that it is murder in A., it is also murder in 13. 

V. Jarkson (1857), 7 Cox, C. C. 357). So if two or more persons go out 

together for the jiurpose of committing a breach of the ])eace, and in the 

cour ' - - - - 

the 

C 

a number of persons went out all armed with guns for the purpose of 
poaching, and on being surprised by gamekeepers threatened to shoot the game- 

keepers who tried to arrest them, and one only of the poachers fired and wounded 

a gamekeej)er, it was held that all might be found guilty of wounding \vitn 
intent to murder {IL v. E^lmeads (1828), 3 C. & ]\ 390). If two persons eacH 
drive vehicle at a furious rate along a public road, and incite each other 
so to drive, and one of the vehicles runs over a man and kills him, each ® 
two persons is guilty of manslaughter {R. v. SiriudaU (1846), 2 Car. & Kir. 230). 
(h) Thus, where some of a party of men, who were engaged unlawfullj in 
reaking into a house for the ])iirpose of apprehending suspected persons, s o 
oods in the house, it was held that those who took no part iu the stealing 
not liable for that crime, for, altliough thev were engaged in an unlawful ac^ 
they knew not of any intent to steal (1664), 1 Leach, 7, n.). D a gan» 

of poacliers attack a gamekeeper and leave him senseless on the 
go away, and one of them returns and robs him, the others are not guuty 


bi 


O* 


iiiiDer 01 

the tenant of a house to assist him in carrying away his household goods to a 

distress for rent, and assembled armed with bludgeons and other weapons , 
Iniwll tn nieveiH 


landlord of the house, accompanied bv another partr, came to 


removal of the goods, and a violent affray ensued. While they weie c 
one of the company killed a boy who was standing looking on but 
unconcerned in the fray. It was held that, as the boy was uncoiicerneti 
fray, his having been killed by one of the company could nof ’ ^vho 

though present, could not be said to be aiding and abetting the death oi o 
was totally unconcerned in the desig-u for which the parties had 
V. llodtjsun (1730), 1 Leach, 6; seeVi*. v. Phnniner {I’lO'l), 12 Mod. Bep. -C 
where several persons were trespassing in a wood in pursuit of the 

one of them had a gun, and he was walking in front of the others that 

gun and killed a gamekeeper who came upon the trespassers, it was 
these facts afforded no evidence on which the rest of the party coulti 
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531 . Persons who procure, counsel, or command another to 
commit a felony, but are not present when it is committed, are 
accessories before the fact(/). 

It is not necessary that there should be any direct communica- 
tion between an accessory before the fact and the principal felon ; 
it is enough if the accessory direct an intermediate agent to procure 
another to commit the felony without naming or knowing of the 
person to be procured (A’). 

A person is not an accessory before the fact, unless there is 
some sort of active proceeding on his part ; he must incite or 
procure or encourage tlie criminal act, or assist or enable it to be 
done, or engage or counsel or command the principal to do it(/). 


guilty of murder {R. v. Sheet (ISOO), 4 F. it F. 931 ; see R. v. FAmecvh (1828), 
y C. & P. 390). If A. and B. together C(»miiiit a telony and upon an alarm run 
dilferetit ways, and A., to avoid being taken, attacks and maims C., who is 
pursuing him, B. is not liable for the injury to C. {R. v. Whiit (1800), Puss. A' 
Py. 99). 

(i) R. V. Suares (lso2), Puss. & Ry. 2d; R. v. (U>r>h>n (1789), 1 Leach, 
did. If a per.son is indicted as an accessory before the fact, the indict- 
ment alleges that the accused did “feloniously counsel, procure, and 
command” or “incite, move, aid, or liire ” the felon to commit the felony, 
but such a person may now be indicteil as a i)nncipal for committing the 
felony (see p. 2d7, The felony may be either a felony at common 

law or one created by statute, although the statute uses no words expressly 
applicable to accessories. A number of statutes contain provisions expressly 
applicable to accessories, and use various expressions to describe them, r.f/.', 
the stat. (Id31) 23 lien. S, c. 1, speaks of “ ahetnieut, procurement, helping, 
maintaining or counselling” ; the stat. (IdIT) 1 Fdw. (i. c. 12, s. 13, of “ aiders, 
abettors, procurers and counsellors”: the stat. (IddT) 4 A d Phil. A Mar. of 
those wlio “ command, hire or counsel” ; the stats. (IdSS) .31 J'lliz. c. 12, s. d, 
and (Ui23) 21 Jac. 1, c. (>, of “ accessories” ; the stat. (Id97) 39 Fliz. c. 9, s. 2, 
of “ procurers or accessories’’; the stat. (1991) 3 A 4 Will. A Mar. c. 9, s. 1, 
of those who “ comtort, aid, abet, assist, counsel, hire or command” ; the stat. 
(1792) 1 Ann. stat. 2, c. 9, of “ counsellors and contrivers” ; the Accessories and 
Abettors Act, 1891 (24 A 2d Viet. c. 94), s. 2, of those who “ counsel, procure 
or command.” See also 1 Pussell on Crimes, 9th ed.. p. 171. 

(/.) R. V. Cooper (1833), d C. A P. d3d. Thus, A. bids B. to hire somebody to 
murder C., and furnishes money for that purpose ; 1)., a person whom A. 
never saw or heard of, is hired by B. and commits the murder. A. is an 
accessory before the fact to the aetbf D. (,l/‘/Ma/e/’a C.iko (17dd), 19 State Tr., 
Foster, J., at p. 8(M ; see also Suuiers^-tA (Karl) Case (1919), 2 State Tr. 999). 

(/) R. V. Tcu/lor (187d), L. R. 2 C. C. R. 147. In thiscase A. and B. quarrelled 

and agreed to light with their fists, and to put down £1 each, so that £2 might 

be paid to the winner ; C. consented to hold the £2 and j)av it over to the 

winner.^ A. and B. fought, and A. received injuries of which he afterwards 

died, who had nothing to do with the fight and was not present at it, being 

informed who was the winner, but knowing nothing of A.’s danger, pai<l the £2 

to B. , there was no reason to sujipose beforehand that the life of either A. or 

L. would be endangered. It was held that C. was not an accessory to the 
manslaughter of A. 

If A. commits suicide with the assistance of B., who su])j)lies the means by 
whicb the act is done, but is absent when the act is done, B. is an accessory 
before the fact to the murder of A. (R. v. Rasscll (1832), 1 Mood. C. C. 3o9)‘; 
so if A. supplies B. with a noxious drug with intent to ju’oeure a mis- 
carriage and B. takes the drug in A’.s. absence and dies from its eifect, A. 
is an accessory before the fact to the murder of B. (R. v. Russell, supra). 
A person who iu these circumstances supplies a drug with such an intent 
“causes the drug to he taken,” although he is absent when it is taken 
(Ili/ijoas ( use (1856), L)ears, A B. 127). But if B. is induced by A, to get 
her a noxious drug for tho purpose of procuring a miscarriage, and gets the 
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Sect. 3. 

Degrees of 
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Continuing 

procurement. 


For what acte 
accessory is 
liable. 


As regards offences w'hieh are sudden and unpremeditated there 
can be no accessories before the fact {m). 

532. If a person procures another to commit a felony, the 
procurement continues, until it is countermanded or the felony is 
2 )eipetiated (n). If the person who procures the felony counter- 
mands his consent before the act is done, and the felony is 
ne\ertheless committed by the principal with kno^dedge of the 
countermand, the procurer is not liable as an accessory, but if the 

countermand is not communicated until after the act is done, the 
procurer is liable (o). 

If a pepon procures another to commit a felony of one kind, and 
the principal knowingly and wilfully commits a felony of another 
kind, the procurer is not liable as an accessory (p). 

If the principal comjDlies in substance with the instigation of the 
accessory, but makes some variation in circumstances of time or 
place or in the manner of execution, the accessory is liable (j). 


drug with the full knowledge of the purpose to which it was to he applied, but 
does not either mediately or immediately administer the drug or cause or intend 
or wish it to he taken, and A. takes the drug in B.’s absence and dies in 
1^ • . , accessory 


^ It » LUlll lilt? CUllUX UX <X 

inserted in his paper advertisements, not obscene themselves, by which he 
knowingly assisted in the sale of obscene books and photographs, was guilty 
of causing and procuring obscene publications to be sold and published. 

(m) 1 Hale, P. C. 01 5 ; Bihithe's Case{\691 ), 4 Co. Eep. 43 b. "Where manslaughter 
ensues upon a sudden debate or affray, and there is no antecedent design to do 
an unlawful act, it seems that there cannot be an accessory before the fact to the 
manslaughter {tbuL; and see B. v. Taylor (1875), L. E. 2 C. C. E. 1^7, Kr 

!Mellou, J.,atp. 148). But if A. aids and abets B. to do an unlawful act, and i>. 

does it, and in the furtherance of the unlawful design causes the death of C- m 
such circumstances that it is manslaughter in B., it seems that A. in such a case 
would be an accessory before the fact to the manslaughter (see 'Tayhrstase 
(1857), Dears. & B. 288, where the prisoner was convicted of manslaugn or, 
although he was absent when the act w^as done which caused the 

(») B. V. Parker (1560), 2 Dyer, 186a. B. counselled A., who wa s with chii , 
mui’der the child when it should be born ; the child was born and was . 

by A. and C. It was held that B. was liable as an accessory before the ac , 
although the procurement was before the birth, yet it continued afterwa 
{ibid; and see B. v. Bxxnks (1873), 12 Cox, C. C. 393). 

(o) 1 Hale, P. C. 618 ; 2 Plowd. 476. ^ 

(p) d.''ost. 369. Thus, if A. commands B. to burn C.’s house, and o- ^ 
doing commits a robbery, A., though accessory to the burning, is 

the robbery, for “that is a thing of a distinct and unconsequential nan 
, (1 Hale, P. C.617 ; 4 Bl. Com. 37). So if A. counsels B. to steal the goods oi u 

the road, and B. breaks into C.’s house and steals them there, A. is jg a 

the stealing, but not accessory to the breaking into the house, ^ because 
felony of another kind (2 Plowd. 475 ; 1 Hale, P. C. 61 7). A., wishing to ge 
his wife B., consulted C., who advised him to poison her and supphea poi- 
that purpose ; A., in the absence of C., gave the poison to B., wlm dm n 
it but gave it to D., who took it and died ; it was held that ^C. '^^as 
accessory to the murder of D. {Saunders^ Case (1576), 2 Plowd. 4^3). 

{q) Thus if A. advises B. to murder C. by poison and B. kills C. by a^ 
means, or if A. commands or advises B. to murder C. at one ptac 
commits the murder at another place, A. will be liable as an 370 ; 

murder of C. was the object principally in contemplation (host. » 

2 Hawk. P. C.. c. 29, s. 20 ; Bacon, Maxims, Beyukt 16). If into the 

steal goods in C.’s house, hut not to break into it, and B. does brea 
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■\yhere the principal goes beyond the terms of the instigation, 
yet if the advice or order of the instigator is substantially followed 
or obeyed, and the felony committed was a probable consequence of 
what was ordered or advised, the person giving the order or advice 
is an accessory to that felony (r). 

533. A person who, knowing a felony to have been committed by 
another, receives, relieves, comforts, or aids the felon in any way, 
either to assist in the disposing of the proceeds of the crime or to 
hinder his being apprehended or tried or suffering punishment, is 
an accessory after the fact(s). 


Louse, Semite A. is accessory to the breaking (Bacon, Maxims, Itcgula 16) ; but 
Bee note ( j))^ p. 2o4, ante. 

(r) Fost. ;i70 ; see Pnrkes v. (1809), L. E. 4 Exch. 109, per Byles, J., at 

]). 182. Thus if A. advise B. to rob C., and in coinmittiiif^ the robbery B. kills 
C.,in such circumstances that the killing of C. is in the ordinary course of thing's 
the probable consequence of the robbery, A. is accessory to the murder of C. ; or 
if A. advises B. to burn C.’s house, and B. burns the house and the iiaines take 
hold of D.’s house and burn it, A. is accessory to the burning of D.’s house 
(Fost. 870; see 1 Eussell on Crimes, Oth ed., 17o; and Farkes v. Frescoft, 
isiipra, per Byles, J., at p. 182). Where A. told B. a scandalous story of C\ 
with the intent that B. should publish it in a newspaper, and B. published the 
story and added comments of his own, it was held that A. w^as liable as an 
accessory for the publication of the whole libel {Ft. v. Cooper (1840), 8 Q. B. 588). 

(s) 1 Hale, E. C. 618 ; 4 Bl. Com. 87. This a])plies to statutory felonies as 

well as to felonies at common law, although the statute creating the felony says 
nothing of accessories (1 Hale, P. C. 018 ; but see 1 Hale, P. C. 014 ; 2 llawk. 
P. C., c. 29, s. 14). A person is an accessory after the fact who advises or assists a 
felon in his escape, or harbours and conceals in his house a felon under pursuit 
(2 Hawk. P. C., c. 29, s. 20; 1 Hale, P. C. 018, 019; 4 Bl. Com. 88; R. v. 
Lee (1884), 0 C. & P. 580). At common law the mere receipt of stolen "oods by 
a person who knew that they were stolen did not of itself make such a person 
an accessory after the fact to the larceny, but if a person knowing that goods 
were stolen received them from a thief to keep for him, or to facilitafe his escape 
or to furnish him with supplies, then such person was an accessory after the fact 
(1 Hale, P. C. 019). But now the receipt of stolen goods by a person who knows 
that they were stolen is a substantive felony in certain cases (see p. 070 post) ■ 
but there are still some cases in which a person who receives stolen property 
cun only bo prosecutod foracoinnioii law misdemeanour as au acce^^sorv after the 
fact (A. V. Paijne, [1906] 1 K. B. 97, C. C. B. ; and p. 660, imt). AVhoever rescues 
a telou from au arrest or supplies Lim with the means of breaking' prison •ind 
escaping, or, semhh, opposes the apprehension of a felon, is an accessory after the 
tact (1 1’. C. 619, 621 ; 2 Hawk. V. 0., c. 29, s. 27); hut one who merely 

Slitters the felon to e.scape is not an accessory (1 Hale, P. C. 619), nor one who 
reheyos^or mam tains a felon who is bailed or gives medical aid to a felon or assists 
him 111 his trial (1 Hale, P. C. :i;32 , 620). A man may be an accessory after the tact 
by receiving one who was accessory before, as well as by receiving the principal 

^ s- U; and a man may bo accessory after the fact to a larceny 

of his own goods or to a robbery on himself by harbouring or concealing 
the thief or assisting in his escajie (Fost. 12:3). To substantiate a ehai-e of 
receiving a felon, it must be proved that the party charged did some act to Sssist 
the felon personally. Being found m possession of a sum of money derived from 

the disposal of property stolen by the felon is not enough, if there is nothin- 

to show that the jiarty charged received any of the stolen property or did any- 
thing to assist the felon personally (A. v. Cluq.pk (lS-10), 9 0. & V. .'loo). Where 
A. stole a banknote, andB., knowing of the theft, made an unsuccessful attempt 
to change the note, and A. w'ent to a shop to purchase some goods in payment 
for which ho tendered the note, B. waiting outside, it was held that this was 
evidence ot B. s comforting and assisting A., as B. helped A. to get rid of the 
note and thus evade justice {R. v. Ruikrjidd (1848), 1 Cox, C. C. 89). But tho 
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A person who assists a felon is not an accessory after the fact, 
unless sucli person had notice, eitlier express or implied, of the 
felony having l)een committed (a). 

Unless the felony is complete at the time when the assistance is 
given, the person who gives the assistance is not an accessory after 
the fact to the completed felony (/>). 

A wife cannot be an accessory after the fact to a felony committed 
bv her husband, as she is not bound to discover the crime of her 
husband (r). liut a husband may bean accessory to his wife’s felony 
by assisting her^d). 

534 . A person who receives or assists a traitor with knowledge 
that he is a traitor is a principal and not an accessory (e), 

535 . A principal in the second degree or an accessory before the 
fact is generally liable to the same punishment as a principal in 
the first degree {/), 

A principal in the second degree may be convicted, although the 


a.=sistaiico which makes a person an accessory after the fact must tend to prevent 
tlie princij>al felon from being br{)ught to justice (It. v. Lee (1834), 0 C. & T. 
53()). If A. commits tlie olTence of sending a letter to B. demanding money 
with menaces, and C. after the letter has been sent assists A. in the attempt 
to obtain money from B., se.tnhlc C. is not an accessory to the felony of sending 
the letter ; tlie felony was complete when the letter was sent, and C., by assist- 
ing in the attempt to obtain money, does not aid A. in concealing, or even m 
carrying out the felony which had been completed {IL v. Jlausill ( 1849 ), 3 
Cox, C. C. o9T). If a person emplovs an intermediate agent to receive and assist 


a felon, the receipt is the act of the employer and makes him an accessoi> 
after the fact, even if he does not see the felon (R. v. Jarvis (1837), 2 Mood, 

B. 40). 

[h) Thus, if A. wounds B. mortally, and after the wound given, hut befoie 
B.’s death, C., with knowledge of the wounding, assists A., C. 
accessory after the fact to the homicide (2 Hawk. P. C., c. 29, s. 33 ; 4 Bl. vom^ 
3S) ; but semUe he might be an accessory to the felony of maliciously woundnio 
with intent to murder or to do grievous bodily harm ( 1 Russell on Crimes, Ota e 
179). 

(c) 2 Hawk. P. C., c. 29, s. 34 ; 1 Ilale, P. C. 47, 021. 

(./) 1 Hale, P. C. 021. . 

(r) Post. 345 ; R. v. Traq/ (1703). 0 Mod. Rep. 30. But such a person is ot tne 

nature of an accessory, and the indictment against him alleges the receipt \ 
traitor as the overt act, and formerly the receiver could not be found gin ' 
until the principal traitor had been convicted (Post. 345). The conviction 
I.ady Alice Lisle for receiving a traitor was reversed b}’ Act of Parliainen 
the f^rouiul tliat at the time of her conviction the principal traitor had not 
convicted (see LiJJs {LaJi/ Alice) Tr/se (1085), 11 State Tr. 298, at p. 

whether anyone could even now be found guilty of treason for i^^ 


sometimes includes treason (see 4 Bl. Com. 91), it does not seem to do so m 
Act, for there are no accessories in treason. 
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principal in the first degree is not joined in the indictment or has 
not been convicted (g). 

Neither a principal in the second degree nor an accessory can be 

convicted of felony, unless it is proved that a principal felony has 
been committed (A). 

536. An accessory before the fact to a felony may be indicted, 
tried, convicted and punished in all respects as 'if he were a 
principal felon (i). 

Every accessory before the fact to a felony is guilty of a felony. 
He may be indicted and convicted as an accessory before the fact to 
the principal felony, together with the principal felon or after the 
conviction of the principal felon ; or he may be indicted and con- 
victed of a substantive felony, whether the principal felon has or has 
not been previously convicted or is or is not amenable to justice (/). 

The punishment of an accessory before the fact is the same, 
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(24 & 25 Viet. c. 98), s. 49 ; Coinage Offences Act, 18G1 (24 & 25 Viet c 

s. 35 • Offences against the Person Act, ISGl (24 & 25 Viet. c. 100), s. (>7 

j!j) R. V. WalU, (170:5), 1 .Salk, ‘m; R. v. Tayhr (1785), 1 Leach, 8G0- R v 
ToWe (1816), Russ. & Ry. 314. ^ oou,a. \. 

[h) M'lhinitVi Case (1755), 19 State Tr. 745, 801; R. v. Johmem (18411 

f ^ ^ C. C. R. ; R. V. are,,.n/ 

Jj. K. 1 u t. K. i A per.son who incites another to commit a felony 
when no felony is committed, is guilty of a misdemeanour (see infra} 

(0 Accessories and Abettors Act, 1861 (24 & 25 Viet. c. 94), s. i ; see also s. 5. 
ihis Act applies to accessories before the fact to any felony, whetiier it be a felony 
at common law or by virtue of any Act “ passed or to bo jiassed ” S 1 of tlie 
Act of 18G1 IS a re-enactment of s. 1 of the Criminal Procedure Act, ISIS (11 & 

murder as well as to other felonies (/i*. v, Chadwirl, 
( I SoO), Greaves Criminal Laws Consolidation Acts, 2ud ed., p. 20). in accessory 

before the fact may now be indicted for and convicted of the principal felonv 

[r. fwllX sierra) ’ 

( /) Accessories and Abettors Act, 1861 (24 & 25 Viet. c. 94\ s. 9 This 

(^/tn la!? ? and to any staiutory felonv 

(t/nd.) hut only where a person procures or incites another to commit a felou'v 

and a felony is actually committed. If a person incites another to Lmmit t 

le Ony and no felony is committed, the offence is a misdemeanour and not a 

ielony (A v Onyory {m:), L. R. 1 0. C. R. 77). The section nX.s bein^ i 

accessory before the fact to a felony a substantive felonv. The cffLt of^t he 

section is that an accessory before the fact may be inkteii as Sch eithei- 

along with the piincijial felon or after the principal felon has been convicted or 

he maybe indicted alone, although the person charged as the principal felo, 

•^‘Mood ‘'OO "‘“enable to justice (see R. v. ]%lac\ (1841), 
LawActS'8^67f(3!m 4 ‘^Xa'; provision of the Criminal 

Xntis m t with /> V I’l' 7- 9 C. A R. 2:56, is 

bistept With A. V. ]\ allace, supra, and, it seems, is not law Hut if -i 

person IS indicted as an accessory before the fact and it turns out that he was 
Cox^C should It seems, be acquitted (A. v. Jirown (1878), 14 

in all cases of accessories before the fac to a fell v 1’ U ! ^ r ' 7?,''''®® 

as principals (.see R. v. Janies (1890), 24 Q B D 439 c’ C 

as the principal felon and 15. an aicoXrV beLe theU' ail' A !st iXf S 

tha*t "b '‘“d abetting him, this amounts to a TCrdict 

tso P C- c. R. 221 ; R. V. irme%, [189,5] 2 Q B 

Ac?, 1861 (21' A 25%X a’uT) ss 6,'r9.“‘ ^^^d Abettors 

H.L. — IX. 


8 
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whether he is convicted of a substantive felony or is convicted as 
an accessory (k), 

537. An accessory after the fact to a felony is guilty of felony (1); 
he nia} be indicted and convicted either as an accessory after the 
fact to the principal felony together ^Yith the principal felon, or 
after the conviction of the jirincipal felon ; or he may be indicted 
and convicted of a substantive felony, whether the principal felon 
has or has not been iireviously convicted, or is or is not amenable 

to justice (m)- 

An accessory after the fact to murder is liable to be kept in 
penal servitude for life, or for any term not less than three years, 
or to be imprisoned for any term not exceeding two years with or 
without hard labour {n). 

An accessory after the fact to any other felony, except where 
there is some other punishment specially provided, is liable to be 
imprisoned for any term not exceeding two years with or without 
hard labour (o). 

538. Any person who aids, abets, counsels, or procures the 
commission of any misdemeanour is to be tried, indicted, and 
punished as a principal offender (p). 


Sub-Sect. 3. — Atiempt to commit a Crijne, 

539. Every attempt to commit a felony or a misdemeanour, 
whether such felony or misdemeanour is created by statute or is an 
offence at common law, is itself a crime (q), 

(/*■) See note (./), p. 2o7, ante, 

(/) Acce;?sories and Abettors Act, 1861 (24 & 2o Yict. c. 94), s. 3. 

(v/i) Jhid. This section applies both to any felony at common law and 
to any statutory felony (ihi<{,). The substantive felony of which an accessott' 
after the fact cun be convicted is that of heinjj an accessory after the fact. * 
]>ersou who is indicted as a principal to a felon}' cannot he found guilty o 
being an accessory after the fact to the felony ; the indictment must 
him with being an accessory after the fact {U. v. FaUon (1862), Le* * 
217). If a person is indicted as a principal for murder and otheia ai 
indicted as accessories after the fact, and the principal is found guilty o 
manslaughter, the accessories may also be found guilty and convicted o 


manslaughter (//, v. RichmAs (1877), 2 Q. D. D. 311, C. C. R.). 

(//) Ollences against the Person Act, 1861 (24& 23 Viet. c. 100), s. 6i. _ 

(o) Accessories and Abettors Act, 1861 (24 & 25 Yict. c. 94), s. 4. Impis 



Damage Act, 1861 (24 & 25 Yict. c. 97), s. 56; Forgery Act, ' n- . 

A ict. c. 98), s. 49; Coinage Offences Act, ISfil (24 tV 25 ^ ict. 

Olfences against the Person Act, 1861 (24 & 25 Yict. c. 100), s. 6i (exc ] 
cases of murder, see supra). _ , gee 



only applies where the misdemeanour > which is counselled etc. i^ 

committed {R. v. (irc(fori/ {18()7), L. R. 1 C. C. R. 77). . , 7 

(ry) A. V. Scofithi (i78-l), C’ald. Mag. Ca^. at p. 402 ; R. v. V Pen. 

C. & P. 795: R. V. Ma?iin (1840), 9 C. A T. 215 ; R. v. Vhapman 
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Any overt act immediately connected with the commission of an 
oflence, and forming part of a series of acts which if not interrupted 
or frustrated would, if the offence could be committed, end in the 
commission of the actual offence, is, if done with a guilty intent an 
attempt to commit the offence (r), whether the offence which is 
attempted is one that could or could not have been committed (s) 
Merely to make preparations for the commission of an offence ’is 
not to attempt to commit the offence. An act, in order to he a 
criminal attempt, must be immediate!}', and not remotely, connected 
with and directly tending to the commission of an offence {!). 


432. The attempt is a misdemeanour at common lavr, unless it has been made 
a statutory felony or a statutory misdemeanour. The following are statutory 
felonies To administer poison etc. with intent to commit murder, OlLiices 
against the Person Act, 1861 (24 & 25 Viet. c. 100), ss. 14, 15 (see p. o9:i Zi) 
to shoot at any person or attempt to discharge loaded arms with intint to 

inW ® '‘ttempt to choke etc. with 

intent to commit an indictable oltence (see ji. 602, p„sl): to attempt to .set 

hie to a building etc. in such circumstances that it would be felony if the 

6S. 8, 18, 20, 44 (see p. t uS, posf). The following are statutory misde- 

iiieanours : To attempt to conceal the birth of a child. Offences asaiii U 
Person Act. 1861 (24 A^25 Vict..c. 100), s. 60 (see p. 598, po 0 tVilZ it 'o 
commit an uiina ural offence, iOW., s. 62 (see p. 5391 post) ; to attempt to haS 

AcwST/sI io C>-im>aal Law Ainendment 

Act, 188,1 (48 & 49 \ ict c. 69), s.s. 4, 5 1) see p. 615, r.os/) ; to attempt to 

injure post office letter-boxes. Post Office Act, 1908 (8 Edw. 7, c S “ oi 

An attempt to commit suicide is a misdemeanour at common law • it is not 

“'iMer within the Offences against the Person Act^ 
1861 (24 A 2 j Vict. c. 100), s. lo (P. y. /W// (1854), 6 Cox, C. C. 4631. On any 

indictment charging a person with committing an offence the jury may find'the 

?8?i' 04 a"i 5 V^- f that offence (Criminil Proce 1, ie A<?t 

190- As to the punishment of a common law misdemeanour, see p. 41 S.' 

Ml'- ff- (1855) Dears. C. C. 515; /?. y. Ta,/Ior (IHoU) 1 F A F 
c! C. K A. V. IM:er, [1906] 2 K.'lL ij, 

{s) Ihus, if a person tries to pick someone’s pocket ho is 'Miilfv nP o, 
tempt to steal, thouo’h fhovA w au.. ^ ’/ t» ^ ‘ 


« v^Liiaa, ueiieving mat she is with ch Id and that u 

bXlZrS: ta l^llLh is 

(1899), 08 J. P. 790). ^ * <ittempt to procure abortion {IL v. Jirowu 

sotting fire to a houso mi*>ht be a’criininn] ^ w purpose of 
a 'crime, eyen though hihas “J the means of coiL'iUi’.ig 

at commoi7iw ; Zsf it^rnot an 

obscene prints with intent to sell the f^ummon law to have possession of 

utter it,^or of coiniilrin't umeits t<> 

(1810), Russ. A Ry. 184 - /r^ 

approving of Jl. v. Sutton ('nHOl Ten / tt ¥ f'*''’" 

Dtnirs P P U-ti h. . ^dO), Lee (emit. Hurd. 3(0); Diiot/a/e y. 1{, n8f53i 

is ill certain cases a st'^tutOTy olCco (sTeT^S? 

pubhcations for purpose of sale, see niw Oteceue Publicaffous ^^1^! (JoTli’l 

s 2 
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Sect. 3. 

Degrees of 
Ciiminal 
Liability. 

Incitement 
to crime. 

Conspiracy. 


540 . It is a crime for one person to incite or solicit or provoke 
another to cmnnht a crime, although no crime is actually committed : 

such an incitement or soliciting or provoking is a form of attempting 

to commit a crime (a). 


Sub-Sect. 4. — Conspiracy^ 

541 . If two 01 more persons agree together to do something 
contiai} to law, or wrongful and harmful towards another 
person, or to use unlawful means in the carrying out of an 
object not otherwise unlawful, the persons who so agree commit 
the crime of conspiracy (/>). So long as the design to do such 


^ ict. c. 8o), s, 1.^ But it is an offence at common law to obtain and procm'e 

or base coin with intent to utter it, or 
coming instruments with intent to make counterfeit coin (Diuidah v. ll 
(ISoU), Dears. C. FnUcr's Ca^e (ISie), Buss. & By. 308 ; IL v. Uoherh 

(ItSoo), Dears. C. C. 539) ; and, sernhie^io have possession of such things maybe 
evidence of procuring them [t alhrs Cose, supra). To deliver poison to an agent 
with directions to him to cause it to be administered in such circumstances that, 
if it W'ere administered, the agent would have been the sole ])rincij)al felon, 
is an attempt to cause poison to be administered, which, if done with a guilty 
intent, is made criminal by the Offences against the Person Act, 1801 (24 & 25 
^ ict. c. 100), s. 1-1. As to attempts to discharge loaded firearms, see R. v. St. 
Georye (18-10), 9 C. & P. 483 ; 11. v. Lewis (1840), 9 (’. & P. 523; U. v. Brown 
(1883), 10 (h B. D. 381, 0. C. B. ; It. v. Duckworth, [1892] 2 Q. B. 83, C. C.R.; 
11. V. f.iuueker, [1900] 2 K. B. 99, C. C. B., and p. GOO, }n.st. 

(o) It. V. IHyyins (1801), 2 Past, 5 ; It. v. Quait (1800), 4 P. A F. 1076 ; II v. 
Itansford (18i-i), 13 Cox, C. C. 9, C. C. B. ; It. v. I>e Kromme (1892), 17 Cox, 
C. C, 492, C. C. B. ; and see Ilieks'’ Case (1018), Iloh. 215; It. v. dohnson (1078), 

2 Show. 1; R. v. Sroficld (1784). Cald. Mag. Cas. 397, 400; R. v. Ihirhy 
(1702), 7 Mod. Bep. lol ; It. v. Vauyhan (1709), 4 Burr. 2494. If a felony 
is actually committed, the person who incites is guilty of a felony as an 
accessory (see p. 253, ante). If a misdemeanour is committed, the person who 
incites is guilty of the misdemeanour as a principal. To incite to commit 
a felony, when no felony is committed, is generally a coininon law mis- 
demeanour {It. V. Cm/or^'(1807). L. B. 1 C. C. B. 77).' Incitement to mutiny 
is a statutory felony (Incitement to Mutiny Act, 1797 (37 Geo. 3, c. 70), s. 1; 
see p. 404. post). The following are statutorv misdemeanours: To incite to 
murder (Offences against the Person Act, 180l'(24 A 21 Viet. c. 100). s. 4 ; see 
p. 595, }>ost) ; to incite to commit a crime punishable under the Post Office Act, 
1908 (8 Edw'. 7, c. 48) (.see s. 09) ; to incite to commit an offence under the Offienu 
Secrets Act, 1889 (52 A 53 Viet. c. 52) (see s. 3). To constitute the offence oi 
inciting or soliciting there must be a communication which reaches some person 
whom the offender wishes to incite or solicit {It. v. Krause (1902), 00 J. P. 1-0- 
It is not necessary that the mind of the person whom it is sought to reach shoula 
bo in any way influenced {ibid.) ; but if a coiinnunicatiou is sent with a view to 
solicit or incite, and does not reach the person for whom it is intended, the 
person sending it is guilty of the misdemeanour of attemjiting to solicit or incite 
{It. V. Itansford (1874), 13 Cox, C. C. 9 ; It. v. lU^dcs (1873), 'l2 Cox, C. C. 393; 
It. V. Krause, supra). The offence of inciting or soliciting to commit a crime 
may bo committed by ])ublishing the incitement or solicitation in a new^aper 
addressed to the public in general {It. y. Most (1881), 7 Q. B. D. 244. C. f . R-» 
11. V. Brown (1899), 03 J. P. 790). If the person who incites believes that a ppm® 
can he accomplished by certain means, he commits the crime (tf 
although the commission of the crime in the inaiiner proposed is impossible ( y 
V. Brown, supra). A girl who is of such an age that unlaw fnl carnal 
ledge of her is a crime (see p. 015, post) does not commit any 
offence in inciting a male person to have unlawful carnal knowledge oi 
{R. V. TyrreU, [1894] 1 Q. B. 710, C. C. B.V 
{h) Quinn V. Leathern, [1901] A. C. 495, per Lord BhaMPTON, at p. ’ 
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an act rests in intention only it is not criminal, but as soon as 

two or more agree to carry it into effect, then their act becomes 
punishable (c). 

The gist of the offence lies in the bare engagement and associa- 

tion to do an unlawful thing {i.e., a thing contrary to or forbidden 

by law), whether such thing be criminal or not (d), and whether 

any act other than the engagement or association be done by the 
conspirators or not (e). ^ 

An act which would not be criminal if done by one person may 

O'CmneUx. R. () 8-14), 1 1 Cl. & Fin. U6, n. L., per TlsoiL, C J at n ‘>‘S3 ■ R v 

*> ii. L. 30b, ;ier WiLLES, J., at p. 317* B v Pitrnp// 

Cox C. C. 508 (see stat 33 Edw. 1 {Ordinado de Considratorihus)). An a‘>ree- 
n ent which is unmoml or against public policy or in restraint of tra.fe or 
otherwise ol such a character that the courts will not enforce it, is not news- 

coL“ran“\r o7LnV^T‘'‘'T'’r^’ conspiracy, must bo to do that which 

s coiitrai) to oi foi bidden by law, as to violate a legal right or make use of 

unlawful methods such as fraud or violence, or to do what is criminal (see Motnd 

if 39 and tr A. 0. 2.i, per Lord llAi'sumiyfat 

Bimix j a? .r p. 4(i ; R. V. AspinRI, supra, per 

niiElT, J., at p o) , compare h. v. Seward (1834), 1 Ad. A El. TOO) It 

was said by Lord Eliexbokougu, C.J., in pronouncing the iud.nneiit of the 

Court of Lings Bench in R. v. Turner ,1811), l:i East, 228, at p iTl tha a 

conspiracy to commit a mere civil tre.spass, e.,j., to go and .sport upon anothei- 

person s ground, is not an indictable offence. The decision in R. v Turner was 

disapproved of in R. v. Rowlands (1851), 17 Q. B.071, Lord GiMPi.^r P T 

at p. 080, on the ground that the facts in /,'. v. 77owr m cfi’’ 

spiiacj to commit an indictable offence, but in R. v. Rowlands supra no 

opinion was expressed on the dktum of Lord Elle.xbokougii. If a coiispiracf 

causes damage to the person against whom it is directed, such persoi/has a 

nmumnip to. \ JItUnrjor, (row A Co,, snpra, at p. 40). Aftor the mssin-r of tho 
Conspiiacy and 1 rotection of Property Act, 1875 (38 & 39 Viet, c ^80) fseo s 31 
the law was different in regard to actions and ,)rosecutions with respec to trade 
combinations; and an action for conspiracy mi-ht be brom^lit wS ■ i . 
mentcoul.l not be brought {(^oinn v. Leaf/lm riOOIl \ P 4 

:),=p;A= 

McGreoor, 0,.,,, & ci ,188 if ol m' u 'i ^ Steamship Co. v. 


cases there must exisreUhe;;;uUi:,;rm“;^^^^ P- in all such 

moans of execution involving elements of iiiiurv to'tho'^’ 

pursuit of a lawful obiect ( QnonI ^ ^ “ogativing the 

//ci-Lord Fiflp ati) A') v- Steamship (o. v. McGregor, Gow & Cu., supra, 

o do 01 pr l^ re to be d, ne combination by two or more perLiis 

emnmitted bv one person i3d°m"C‘ " conspiracy, if such act 

I'rotection of ’Propoi-tv Act 1875 fan i an (*;;? ''■'lP'';“cy and 

Act, 1906 (6 E.l\v 7 c 47'i’ « i - ^ Trade Disputes 

1). iJt - ’ ^ 0. ss. 1 , o, and title Trade axd Tk.ade Uxioxs). tioe 


p. 5G3, )iost. 

(e) O'Connell V. R. (1844), 11 Cl. & Fin. 155, 11. L. 


Sect. .3. 

Degrees of 
Criminal 
Liability, 
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Sect. 8. 

Degrees of 
Criminal 
Liability. 

Different 
kinds of 
conspiracy : — 

To commit a 
crime. 


To olistruct 
etc. the course 
of justice. 


be criminal if done by two or more in combination. But there 
IS no conspiracy unless either the object of the combination is 
unlawful in the sense of being contrary to or forbidden by law, or 
illegal methods are resorted to in carrying it out(/). 

^ A conspiracy to commit a crime is criminal, whether the crime 
IS or is not committed {g)^ and whether the crime is punishable on 
indictment or on summary conviction (h), 

A person may be guilty of conspirac}^ with others to commit a 
crime, although he himself could not be found guilty of the crime 
which he has conspired to commit (i). 

542. A conspiracy to prevent, obstruct, pervert, or defeat the 
course of public justice is criminal (A-). So is a conspiracy to raise 
discontent and disaftection among the subjects of the King; or to 
stir up jealousies, hatred, and ill-will between different classes of 
the King’s subjects; or to p*omote amongst the King’s subjects in 
one part of the United Kingdom feelings of ill-will and hostility 


(/) Stamship Co. V. McGregor, Goiv tD Co., [1802] A. C. 2o, per 

Lord Watson, at p. 41. 



publications); IL v. JJolhern/ (1840), 4 State Tr. (x. s.) 1847 (conspiracy to 
create a breach of the peace) ; A. v. (onper (1848), 4 State Tr. (x. s.) 1249 (con- 
sjnracy to cause riots) ; J!. v. Forbes (1828), 2 State Tr. (x. s.) 989 (conspiracy 
to assemble riotously) ; B. v. Serjcaot (1820), Kv. A M. 852 (conspiracy to pro- 
cure the swearing of a false oath) ; B. v. OG'vuuell (1881), 2 State Tr. (x. S.) 
029 (conspiracy to hold a meeting ]>rohibited by a proclamation made under an 
Act of 1‘arliameut) ; B. v. Wakeflehi (1827), '2 Low. C. C. 1 (conspiracy to 
abduct a female) ; B. v. Graj{Lor<l) (1082), 9 State Tr. 127; B.\. Dugnid 
75 L. J. (k. b.) 470, C. C. IL (conspiracy to remove n girl under ago from the 
custody of a person who has lawful charge of her); and see Wade v. Broughton 
(1814), 8 Yes, & B. 172; B. v. Whitchurch (1890), 24 U. B. D. 420, C. C. R* 
(conspiracy to administer drugs to a woman with intent to procure abortion). 
A conspiracy to commit treason may be charged as a substantive offence, or 
may be laid as an overt act {B. v. '<yj)ou)t(dl\\S4S), 7 State Tr. (x. s.) 088; 
Mulcahg V. B. (1808), L. R. 8 11. L. 800; B. v. Jfaritt (1870), 11 Cox, C. C. 6/0). 
Some conspiracies have been made express statutory offences, e.g., a conspirac) 
to commit murder is a statutoiy misdemeanour (Offences against the Person 
Act, 1801 (24 it 25 Viet. c. 100),' s. 4 ; see }>. 595, a conspiracy to cause 

an explosion of a nature likely to endanger life is a statutory felony (Expiosue 
Substances Act, 1888 (40 Vict. c. 8), s. 8). As to a conspiracy to pervert aim 
obstruct the due course of justice, see p. 500, post. ^ j. 

(h) B. V. BoUman (1809), 2 Camp. 229; B. v. Whitchurch (1890), 24 Q. 

420, C. C, R. 

{i) Thus, a woman who, believing herself to be but not actually being 
child, conspires with others to administt-r drugs to herself or to use instrumen 
on herself with intent to procure abortion, may be convicted of a couspirac} 
procure abortion, although the woman by herself could not be guilty pr • 
curing abortion, as she was not with child and did not come within V ; 
against the Person Act, 1801 (24 & 25 Viet. c. 100), s. 58 (A', v. 

(1890), 24 (L B. D. 420, C. C. R.). ^>o, althougli the mother of a child 
be prosecuted uuder the Offences against the Person Act, 1861 (24 & 2y ^ • 

c. 100), s. 56, for taking her child out of the possession of a 
lawful charge of the child, yet she may be indicted for conspiracy ;5 

else to take the child out of the possession of such person (A'. ■7(j() ; 


Ju 
see 


. J. (k. B.) 470, C. C. R. ; B. v. Crossmau, F.r parte Chetirgud (1908), 
le also B. V. Wifkcjield (1827), 2 Lew. C. C. 1 ; B. y. Kohn 4 T- ' 


(A*) JSee p. 500, j'ost. 
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towards the King’s subjects in another part of the United Kingdom ; 

or to diminish the confidence of the King’s subjects of any part of 

his dominions in the general administration of the law in that 

part ; or to bring into hatred and disrespect the tribunals established 

in any part of the King’s dominions for the administration of 
justice ( 1 ). 

543. The gist of the offence of criminal conspiracy may consist in 

the agreement to do an act contrary to public morals or decency, 

although such act may not of itself be criminal if done by only one 
person (m). 

A conspiracy to cheat and defraud is criminal, even though the 
act which it is^ agreed to do is not criminal if done by one person (a). 

A combination to injure a person without just cause or excuse is a 
criminal conspiracy (o). 


{1) O’Connell v. R. (1841), II Cl. & Fin. loo, U. L.,per TiND.lL, C.J., at p. 234 

See R. V. Vincent (1839), 9 C. & P. 91. In VerUe v. Clioe [Lord) (1709), 4 Burr' 

2472, It was held that a conspiracy among the officers in the army of the East India 

Company to resign their commissions together was criminal. It is criminal for 

two or more persons to combine to obtain money as a reward for procuriii" 

froni the Goveriiinent the appointment of a person to a post in the public 

service [R. v. Rolhnan (1809), 2 Camp. 229). But an indictment will not lie 

against members of either House of Parliament for a conspiracy to make false 

statements in the House of which they are members ; such statements are on 

the same footing as speeches delivered in Parliament by members, which cannot 

legal proceedings out of Parliament (Ex parte If 
(1669), L. i(. 4 Q. 13. o<y). 

(m) F.y , to conspire to prevent the burial of a body (if. v. roaar/ (1784), 4 
Wentworths Pleadings, 219, cited in R. v. Lynn (1788), 2 Term ilep. 734)- 
to bring about a marriage by the use of violence, threats, contrivance or 
some sinister means [R. v. Seward (1834), 1 Ad. & El. 700) ; to procure 
a woman to become a prostitute [R. v. IJowell (1804) 4 F & F 1001 to 
procure a woman to have illicit connection with a man (R. v. IJelaval fl70'il 

- Den. jJ). As to the last two kinds of conspiracy see now Criminal Law 
Amendment Act, 1883 (48 & 49 Viet. c. 09), ss 2 3 ^ ^ ^ 

2 ^ I P- ^'fV-a//(1870), 

^ P- ^9. As to conspiracy to defraud, see p 708 post 

(0 R.v. i'uiw (1881), 14 Cox, C. C. o08,lt p. 513. Bee v.'L^L 1901 1 

p. A combination by persons engaged in trade to protect and extend their 
tiade and increase their profits is not a conspiracy, if no unlawful means are 

einnloved. althoiio-Vi if Tii'ix' voonif means aie 


• • 

' i. w IDlUl© tl lIlilH m Ills tFilcl© 1)V ITlM 11^*1 ?ic^ 

IS customers or servants to break their contracts with him or not to ded with him 
or continue m his employment, or a combination of two or more persons without 

”L ? in A (■ J y “ * ““P™)- "*1 i» rum.!,. Us «)«,■«.. V. 

Jwat/iem, [IMtJ A. C. 4Jo , Oiilan v. Xational Amahjamated Labourers’ Union of 

Great llritai II and Ireland, ['AMilo v-li (ioo P A ■ r n o ■ G 

),,eratire Stone masons, [m v K B C A t ’9 u' ; y 

liinrn,..,,,,,. t’.. ’ ‘rV .7. *. ^ V • '' ^^R<‘<=rs’ Federation 


Operatire Stonemasons, [ 1 9)7 "r ^ B 730 . o' ’ ,fT 7' oj 

y.Glaraoryan Coal Co. Wj 1 C >3 B ’ vA’tl ' ''' f iWerifi/on 

il 1- legitimate combination which ini ures 
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Sect. 3. 

Degrees of 
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Husband 
and wife. 

Trial of 
conspirators. 


Misprision of 
treason or 
felony. 


544. Husband and T\’ife cannot alone commit the crime of 

one person in law, but they 
may commit the crime of conspiring with others (p). 

545. As the crime of conspiracy involves the agreement of t^Yo 
peisons, if two persons are tried together for conspiring with one 
another, and there is no charge of conspiring with anyone else, they 
must be botli acquitted or both convicted ((?). 

Suii-SECT. 5. — 

546. If a person know's of a treason or felony that is being 

planned or committed, or has been committed, and without consent- 

* • ' 

mg to it conceals his knowledge and converts it into a source of 
emolument to himself, he is guilty of misiirision of treason or of 
felony, as the case may be (r). 


combination against a trader to ruin him in his trade is indictable (/<*. v. 
Sii-rlinf/ (1664), 1 Lev. 12o; 7,\ v. Cope (1710), 1 Stra. 144; Jl, v. Becks (178;l), 

1 I.each, 274, but see Jlot/it/ Steamshi/} Co. v. MeOnyor, Coxo (t Co. (1889), 
23 Q._ 13. I). 598, C. A., per Fky, Ij.J., at p. 632; and as to conspiracies 
affecting trade, see p. 562, jiost). A combination to hiss an actor or to 
damn a play is indictable {Amo). (1768), 1 Russell on Crimes, 6th ed., 
496; CUffiO'A v, Ihaudon (1810), 2 Camp. 358, per MA^•S1■IELD, G.J., at 
pp. 369 and 372; (ireffort/ v. Jhimsirick {Dnhe) (1844), 6 Man. & G. 205, 
217, 953, 961 ; (i Wentworth’s Pleadings 443). It is criminal to conspire to 
charge a man falsely with being the father of a bastard child {IL v. Best (1705), 

2 Ld. Raym. 1167; It. v. Kiwln-rti/ 1 Lev. 62; S. C. suh noxn. B.y- 

Timheriep (l(i()3), 1 Keb. 254 ; 7/. v. Arxnstron;/ (1677), 1 Vent. 304), or to injure 
a man by bringing any false charge against him, whether such charge isyf a 
criminal offence or not (A\ v. Bkpai (1762), 3 Purr. 1320; B. v. t)pro(j<j (1760), 
2 Burr. 993); but it is lawful to form associations to prosecute felons and even 
to put laws in force against political offenders (R. v. Mnrroif (1823), Matthe^ys, 
Digest of Criminal Law', per Anitoxx, C.J., at p. 90). It is criminal to conspire 
to jn'efer an indictment for the purpose of extorting money, whether the charge 
be true or false (.4.-(/. v. Blood (KiSO), T. Raym. 417 ; R. v. Kiouersky (1D9), 

1 Stra. 193; R. v. J/olliio/hcrry (1825), 4 Ih & C. 329; R. v. (1845), 

1 Cox, C. C. 173). The falsity of the charge is only matenal as showing the 
ho/Ki ovmala foks of the proseciition {Pijyni v. Hearn (1822), 5 B. & Aid. 631). 
It is criminal to conspire, with intent to injure a minor and defraud him of his 
property, to bring about a mai'riage between him and a common prostitute o} 
means of a false oath and false pretences {R. v. Aerjeant (1826), Ry. 

It is a criminal conspiracy for a man and woman to marry in the name of anothei 
person for the purpose of raising a specious title to the estate of the person whose 
name is assumed (R. v. Rohhm)n (1746), 1 Leach, 37). a combination to 

insult and annoy a person is indictable (see Moynl Steamship Co. v. McGraj"), 
(iow & Co., [1892] A. C. 25, per Lord IIalshuky, L.C., at p. 38). Acconhug to a 
dictum of Lord KLLEXitououGH, an indictment will not lie tor a couspuacyt 
deprive a man of an oflico in a trading company which is illegal because no 
incorporated as the law requires (see R. v. Sfraiiim (1809). 1 Camp. 549.^ o3* 

(p) See 1 Hawk. V. C., c. 72, s. S ; R. v. ]]'hi(€honsc (1852), 6 Cox. C. b- 
But husband and wife maybe tried for a conspiracy entered into by them be o 
marriage (R. v. Robinson, snjmo). n R 

(7) R. v. Mannimj (1883), 12 Q. B. D. 241 ; R. v. Rhnnmtr, [1902] 2 
339 ; and see R. v. Thompson (1851), 10 Q. B. 832. One person may 
convicted of conspiring with another person who has not been tried ( * • 
Kinnershof (1719), 1 Stra. 193 ; R. v. MvhoJs (1742). 13 East 412, n. ; A- v. 

(1826\ 5-13. & C. 538; R. v. Keurick (1843\ 5 U. B. 49; R. v. Ahearne 

2 1. C. L. R- 381, C. C. R. ; R. y. Dnynid (1906), 75 L. J._(k. is.) 

The other conspirator may he tried afterwards, hut if he is acquitted, t 
conviction cannot stand (R. v. Coohe supra ; R. v. Plummer, su}>ra). 

(r) As to niDprision of treason, see title Co>'STITUTIO>'al La'^ , 
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Part II. — Original Criminal Jurisdictions. 

^ Sect. 1 . — Courts of Ordinary Criminal Jurisdiction, i. 

Courts of 

547. The courts -which e.xercise original criminal jurisdiction, Ordinary 
and which administer the ordinary criminal law in England, are the Criminal 
following :—(l) The High Court of Parliament; (2) the King’s Jui'isdiction. 
Bench Division of the High Court of Justice;. (8) the Courts "of Crimin.-ii 
Assize and of Oyer and Terminer and General Gaol Delivery ; coiut.s. 

(4) the Central Criminal Court ; (5) the Courts of Quarter Sessions 
of the Peace ; (6) the Courts of Jmstices of the Peace sitting in jretty 
sessions. The first four are superior courts ; the remaining two are 
inferior courts. All except the last are courts of record. 

Sub-Sect. Cuurt of Parliament. 

548. The High Court of Parliament (t) is the supreme court Parliament, 
in the kingdom, and has 2 iower to try “great and enormous 

offenders,” whether lords or commoners, by the process of 
impeachment. 

In impeachment the House of Commons, acting as the most impeach- 

solemn grand inquest of the kingdom, presents the offender for 

trial by the House of Lords, who sit as judges under the presidency 

of the Lord High Steward, if a peer is impeached, or of the Loril 

Chancellor or Speaker of the House of Lords, if a commoner is 
impeached (a). 

The trial is conducted by managers appointed by the House of Procedure. 
Commons, who draw up articles of impeachment; the trial is 
governed by the general principles of the criminal law, but matters of 
procedure are determined by the law of Parliament (r). 



i ., at p. 909 ; ]\ i/hams v. Bayley (1S0(>), L. E. 1 H. L. 200, per Lord 
A\ESlliUii\', at p. 220, where it is said that the words “misprision of 
leiony have now “somewhat passed into desuetude.” There is no modern 
instance of any prosecution either for misprision of treason or for misprision of 
felony, see p. My ijost as to infants, see note (7), p. 2*10, ante. 

'01 touit of tnininal Appeal, see p. 432, and title Coukts, p. 91, 

(i) See title Coukts, p, 20, ante. 

Custom of the Constitution, 4th ed., I., 304. See also 
title Courts, p. 19, ante. 

(v) See 4 1^1- Com. 2oG. Report made on the 30th April, 1794, from the 
Committee of the House of Commons ajipointed to insjiect the Lords’ Journals 
relative to their proceedings on the trial of Wan-en Hastings (Works of Edmund 
Euiko, ed.^ 1S26 ('Livington), Vol. XIV., 2S9, 294, 304, ‘Sod). Acts of attainder 

f penalties, although involving sentence and iiunishment, are 
ogisa i\e m form; the parties concerned, however, are admitted to defend 
themselves by counse and witnesses before botli Houses (Erskine May, Parlia- 

ineiitary liactice, 11th ed.,0(0). SuchActs arenew laws, and not an execution 
ot those already in being (4 El. Com. 256). 
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Sect. 1. 

Courts of 
Ordinary 
Ciiminal 
Jurisdiction. 


King's Bench 
Division of 
High Court 
of Justice. 


Assize 

courts. 


Criminal Law and Procedure, 


• House of Lords has also original jurisdiction 
indicted for treason or felony (;r). 


to try peers 


Sub-Sect, l—llujh Court of Justice-King' & Bench Division. 

549. The King’s Bench Division of the High Court of Justice (a) 

on 1 s LiOTn side has cognisance of all criminal causes from treason 

down to the most trivial misdemeanour or breach of the peace (i). 

It IS a permanent court of oyer and terminer, and is the principal 

court of criminal jurisdiction (c). In addition to an original juris- 

( iction to try indictments found the grand jury of the counties 

or London and Middlesex (c/) it has jurisdiction to try indictments 

ierao\ed into it by writ of certiorari^ to try informations for certain 

misdemeanours, filed ex officio by the Attorney-General or by the 

Master of the Crown Office on the suggestion of a private 
individual (c). 

The King’s Bench Division of the High Court of Justice is the 
only court before which a corjioration can be tried on indictment, 
as only in that court can a corporation plead by attorney, and this 
is the only way in which a corporation can plead at all (/). 


Sub-Sect. 3. — Courts of Assize, Oyer and Terminer, and Gaol DeJicery, 

550. The courts of assize and of oj^er and terminer and general 
gaol delivery are courts which are held at regular intervals under 
royal commissions in every county or assize district of England, 
except Middlesex, the City of London, and other counties and parts 
of counties within the district of the Central Criminal Court (;/). 
Separate commissions are made out for each county and for each 
county of a city and assize district on each circuit. 

The commission of oyer and terminer gives the persons named in 


("-) See p. 270, ]mt. 

l<t) See title Coukts, p. 55, arde. 

(b) 4 HI. Com. 2()2 ; Judicature Act, 1S73 (36 & 37 Viet. c. 66), s. 34. 

((') It has a special and ])eculiar jurisdiction over treasons committed abroad 
(see IL V. Lynch (UK)3). OiHcial Report), and over criminal and fraudulent acts 
committed b}' persons in public employment abroad in the exercise of their 
employment, and over the olfence of wilfully neglecting or delaying to deliver or 
Transmit writs for the election of members of I'arliament (Pariiameutary 
Act, 1813 (53 Geo. 3, c. 80), s. 6). See also It, v. Kyre (1868), L. R. 3 Q* 
487. 

(f/) See R. V. Castro (1874), L. R. 9 Q. H. 350. It is not necessary to summon 
a grand jury, unless the Master of the Crown Office has before the fourth aav 
of the sittings received notice of some business intended to be brought beloie 
them (Middlesex Grand Juries Act, 1872 (35 & 36 Viet. c. 52; and see Loca 
Government Act, 1888 (51 & 52 Viet. c. 41), s. 89 (3); R. S. C., Jan. lo, IW- 
(G See p. 329, post. jc 

(/) See It. V. lUrttiingham and Gloucester Rail. Co. (1840), 9 C. & P* 469. ^ 
an indictment is found elsewhere against a corporation, the proper coai>e 

; by certiorari fhid.). See also title CorTOBATI 


remove the indictment 
A'ol. VIII., p. 392. 


(//) For a list of the circuits, see title Barristers, 

Assizes are held at certain towns on the Northern and North-L.^^ 
circuits four times a year ; on the other circuits three times a year. - 
the dates for holding them, see Order in Council of 19th March, 1908, • * 
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the commission authority to hear and determine all treasons, 
felonies and misdemeanours committed within the county, city, or 
district named in the commission ; the commission of gaol delivery 
empowers the commissioners to try and deliver every prisoner who 
is in the gaol awaiting trial, or has been committed to the gaol, 
when they arrive at the circuit town (h). 

The commission of assize relates partly to civil and partly to 
criminal matters, and enables the persons therein named to exercise 
any civil and criminal jurisdiction capable of being exercised by the 
High Court of Justice (i). 

The King may grant special commissions of oyer and terminer 
and gaol delivery to particular places, or for the trial of particular 
persons. 


551. For London and the adjacent district a special court of oyer 
and terminer and gaol delivery is provided in the Central Criminal 
Court (k). 


Sub-Sect. 4. — Courts of Quarter Sessions, 


552. The courts of quarter sessions of the peace are inferior 
courts of record. In counties they are composed of justices, who sit 
together under the commission of the peace issued for the county 
to try certain indictable offences (/), in boroughs which have a 
separate court of quarter sessions, and which come under the 
Municipal Corporations Act, 1882 (?n), the court is held by the 
recorder, and he is the sole judge («). 


4th April, 1908, p. 91. See also Order in Council of 28th June, 1009 (London 
(Jazette, July 2, 1909), and p. 72, ante. 

{h) 4 Bl. Com. 207. But see now the Assizes Relief Act, 1889 (o 2 & dO Viet. 

c. 12), s. 1. A court of oyer and terminer or general gaol delivery is not now 

required to deliver from gaol a person who has been committed for trial at 

quarter sessions, unless the High Court of Justice so directs, or unless the 

person is not^ tried at the next court of quarter sessions after his committal 

(idu/,, ss. 1 , J), Under the commissions of 03 'er and terminer and gaol 

deliver}^ the commissioners can proceed not only upon indictments found at the 

same assizes, but also upon indictments found at previous assizes and u])oii 

indictinonts found at quarter sessions which have been removed to the assizes, 

either because they are not triable at quarter sessions, or because the court 

ol quarter sessions has made a special order for their removal. See p. 208 ( 
post. ^ 

(0 See also Judicature Act, 1878(86 & 87 Viet. c. 60), s. 16 ( 11 ), s. 29, 
making assize courts a branch of the High Court. A commissioner of assize 


(note), 



(/.■) As to the Central Criminal Court, see title Courts, p. 87, ante. 

^ Quarter yessioiis, see titles Courts, p. 82, ante; 

IRAIES. r or the present form of the commission of flip t>p!u*a in ponntips 


, , Magis- 

,, pre^nt form of the commission of the peace in counties, see 

statutory Rules and Orders Revised, Vol. II., Clerk of the Crown in Chancery, 

p. 10. ^eo Keen 11, (1847), 10 Q. B. 928. In quarter sessions in counties 
two 1 iisticGs nt tiiG ] f Ml to t'oi'ox ix court 


KO justices at tho least must be pre 
()a) 45 it 46 Viet. c. oO, s. 162. 

(/() Hud., 8 . 165, Ihe City of London does not come u 
Corporations Act, 1882 (45 & 46 Viet. c. 50) (see s. 6 


under the ^Municipal 
6 of that Act and 


Sect. 1. 

Couiis of 
Ordinary 
Criminal 
Jurisdiction- 


Central 

Criminal 

Court. 


Quarter 

sessions. 
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Sect. 1. 

Courts of 
Ordinal^ 
Criminal 
Jurisdiction. 

Petty 

sessions. 


Sub-Sect. 6 -Justices of the Peace. 

courts of justices of the peace sitting in petty sessions 
aie inferior courts composed of justices sitting either as a court 

preliminary inquiry when 
a person is charged with an indictable offence. When so sitting 
justices act without the intervention of a jury(o). 


tlio Municipd Corporations Act, 1835 (5 & 6 Will. 4, c. 76), s. 1 and 


ui looo, uiiaiiei 01 ueorgo ii., i.-ll, liistoncal Charters etc. of the City of 
I.ondon, pp. Id) and 200); but their power to try indictments in felonies and 
nnsdeineanours of a serious nature was taken away b}" s. 17 of the Central 
Criminal Court Act, Ls34 (4 Oc o Will. 4, c. 30). Indictments may still be 
preferred ami found at these sessions (see s. 19). The court chiefly sits now 
to hear appeals (see Pulling, Laws and Customs of the City of London, p. 217, 
and see Local Government Act, LSSS fol & o2 Viet. c. 41), s. 40(3), s. 41, 
s. 42 (13), s. 100, definition of “ (piarter sessif)ns”). 

The courts of quarter sessions have authority over all common law offences 
against the peace wliich are nut expressly withdrawn from them (see Quarter 
Sessions Act, 1842 (d & 0 Viet. c. 38), s. 1), and, it seems, over all offences 
against any statute made concerning the peace (R, v. Akop (1G91), 4 Mod. Rep. 
49, per IIoLT, C.J., at p. dl). It seems a matter of some doubt to what extent 
they have jurisdiction over oiTences newly created b}' statute which do not affect 
the peace, and wliich do not expressly or by implication give them or deprive 
them of jurisdiction (see 4 Bl. Com. 208 ; R.\’. lUupjs (1094), 4 Mod. Rep. 379; 
R, V. Amifh (ld)d), 2 Ld. liayin. 1144; R, v. Yiurhujton (1711), 1 Salk. •190; 
Com. Dig. Justices of Peace, B, 3; R. v. Cock (ISld), 4 M. it S. 71). If an 
indictment is found at quarter sessions for a crime which the court has no 
jurisdiction to try, the proper course is to transmit it to the assizes for trial 
there (see Assizes Relief Act, 1889 (d2 i.t d3 A’ict. c. 12), s. d ; Central Criminal 
Court Act, lS;i4 (4 it d AVill. -i, c. 30), s. 19); an indictment that is so trans- 
mitted must be tried at the assizes (R, v. Ketherell (1819), Russ, it Ry. 381). and 
no order can be made, or is needed, to require the clerk of the peace of the 
county, where the indictment is found, to return it to the clerk of assize (/(• v. 
Wildnmu (1872), 12 Cox, C. C. 3d4). 

It was lield before the Judicature Act, 1873 (30 k 37 Viet. c. 06). that 
the authority of quarter sessions, whether for a county or a borough, is not 
in law determined or suspended by the coming of the judges into the count} 
under their commissions ot assize, oyer and terminer, and general gaol delivei}, 
but that it would be inconsistent and improper that courts of quarter sessioi^ 
should bo held concurreiitlv with the assizes for the same countv [i'iniith v. f*- 
(1849), 13 (b B. 738); see 9 C. A P. 790). But iina re whether the effect ot 
s. 29 of that Act in not to alter the law, so that the authority of 
sessions would bo now determined or suspended {Sinitli v. Jk, supru, at p. '4l)» 
but as to quarter sessions in the district of the Central Criminal Court, ^ee 


c. 22); see title Magistrates. Even indictable offences can m some cu^ 

bo summarily dealt with by justices. If a child {i.e. a person who in the opm’ 

of the court before whom he is brought is under the age of 

charged before a court of summary jurisdiction with an indictable offence ® 

than homicide, the court may deal with it summarily, if it thinks it expe 

Ev fEe court 01 1 ^'=’ 


yj $ ) f o* xJ-icic tilt; oiuiiiai ^;uv>cio ucai 

person” (i.e. a person who in the opinion of the court before whom 




'V, 


uJ: -6 
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Courts oj Special Criminal Jurisdiction. 

Stjb-Sect. 1. — Coroners’ Courts. 
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A-. 




SECt. 2. 


'/^Courts of 
''Special 
Criminal 


S54. The coroner’s court is a common kw court of record, unminal 
the function of which m criminal matters is to inquire into the JuStkn 

cause of the death of any person M^hose dead body is lyin^r within 

the coroner’s jurisdiction, if there is reasonable cause to'suspect 
that such person has died a violent or an unnatural death or a 
sudden death the cause of which is unknown, or lias died in prison, 


Coroner’s 

court. 


brought is of the age of fourteen and under the age of sixteen^ rhnrr^pH 
au indictable offence other than homicide, if the jmung Sson I S ^ s to £ 
summarily dealt with {rhd., ss. 11, 49 ; Summary Jurisdiction Act 1899 162 & r, i 
Vict. c. 22) s. . 2 ; Children Act, 1908 (8 Edw. 7, c. 67). s. 128?. ’in ad“t ff e 
a person who in the opinion of the court is sixteen years old or more) whb is 
charged with certain indictable offences may be dealt with summarily if ho 
pleads guilty; if he does not plead guilty but consents to bo dealt with 
sunimarily, he may be dealt with summarily, if the value of the property taken 
or obtained or the damage done does not exceed 40^. The indictaUe offences 
in question are simple larceny or an offence punishable as simple larceny 
larceny from the person ; larceny by a clerk or servant; embezzle S ’ 
receiving stolen goods ; aiding, abetting etc. the commission of simple l“S; 
e c ; attempting to commi simple larceny etc. ; obtaining or attempting to 
obtain a chat el etc. by false pretences ; uiilawfullyandinaliciouslv^seUin- 
fire to a wood (Summary Jurisdiction Act, 1879 (42 & 4;3 Vict c 49) ss V> n 

and fechodule, and Summary Jurisdiction Act, 1899 (62 A 63 Vict ’ c’ ’ 
Schedule). A court of summary jurisdiction, with the comsent of an mUilt 
uiay deal summarily with an indecent assault upon a person who in the oid te u 
of the court is under the age of sixteen years (Children Vet 19()S s V J - 
c. 67), s. 128 and Schod. II. A court of suLnar u;£ listen ^ w ’ 
consent of the accused, may deal summarily with a chiirgo againlt a ,,i£ l eto 
publisher editor or any person responsible for the imbircation of a , ews nner’ 
or a libel published m the newspaper, if the court is of opinion th it & ; 

the person charged is shown to have been guilty, the libel wis 7,f „ a i 
cliaracter and that the offence 1TU4V * l i i ^ 


1898^(6^ & 62 vir;: i:::;ai^,'“tr[£ cS::£ 

with summarily (s. 2 (2) ). An adult who is charo-Pil 1 t “ccu.sed, be dealt 
lurisdiction Jti J -diclVe fce 

siiinniarily, if the adult pleaded giiiltv or consented but who 1^^!, ^ ‘ “f 

convicted, and is in consequence liable to puni hn ent 1 v Ppvuously 

offence with which he ,s charged, cannot be iiK^^ 

Jurisdiction Act, 1879 N 2 & •13 Vict c 49^ r U) . 

offences with which justices cannot deal summarilV thevT^^M^ ^ indictable 
take their depositions in writing and if thpir r/ ’ • i '''it;ues8es, 

prisoner is^to be tried. In cases'diich Se tried eitW at 

or at assizes, the justices have thus tho nnu-or nf ri • quarter sessions 

to try the accused (Assizes Relief Act, 1^9 (52 & 53 Vict‘'c“ S 

p. J^G, post) As regards offences not properly indictable" with xvh'wt 

justices may deal summarilv a dofpiulonf^-rv^i, • uuiciaoie witii which the 
imprisonment for a term exceeding- thrpp ir» ^ '^vhero he is liable to 

if I defendant so ii5 c^ ^ 

(42 A 43 Vict. c. 49) s 17^ 'rLv! ” v">nnimury Jurisdiction Act, 1879 

summary convictim/in wWl, . p^fbnees punishable on 


luaias /ici, (oU & ol Vict c o *> /^•^ 7 i 

defendant must be told that ho fms a ric^ht t*n T ^ ^ 

was disapproved"o?in It\, '' ^ J' C.) 9, 
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or in such place and in such circumstances as to require an inquest 
in pursuance of any Act of Parliament (p). 

Sub-Sect, 2 . — Special Trihunah, 

555. There are certain tribunals which only have jurisdiction 
over particular classes of persons. A man can only be tried 
by his peers or equals, and therefore a peer who is indicted for 
treason or felony or misprision of treason or felony can only be tried 
by peers ( 5 ). 

If Parliament is sitting, the trial is in the court of the King in 
Parliament; if it is not sitting, it is before the court of the Lord 
High Steward of Great Britain, who is appointed Me vice only. 

W here the trial is before the King in Parliament, a Lord High 
Steward is also appointed, but he is rather a speaker pro tempore 
or chairman of the court than judge (r). 

556. The courts of the chancellors of the Universities of Oxford 
and Cambridge have jurisdiction to try misdemeanours committed 
by resident members of the university and their servants. 

If a prosecution for any such misdemeanour is commenced in 
the ordinary courts, the chancellor of the university may claim 
cognisance of the offence, and if the claim is made in due time and 
form, the case is withdrawn to the jurisdiction of the university 
court (.s*). 

The cliancellors of the universities, acting through their vice- 
chancellors, have also a special power of arresting and imprisoning 
females suspected of immorality and found consorting with under- 
graduates of the university ( 0 - 


(/d Coroners Act, 1SS7 (oO & 51 Viet. c. 71), s. 1. See title CoboXEKS, ^ ol. 
Vlll., ]h 259. 

(7) The privilege cannot be waived (3 Co. Inst. 30 ; nacre's {Lorif} Cas6 
(1534), Kel. 56). It extends to peers underage ; Scotch and Irish peers, althoi^g 
they have no seat in the House of Lords ; peeresses by birth and by marriage, 
and the widow of a peer, unless she is subsequently married to a commoner (1 -> ■ 
( om. 262). The privilege does not extend to ]3ishops,who, even if they have a sea 
in the House of Lords, are not peers by virtue of their office, but are tnabie a 
commoners (Erskine May, Parliamentary Practice, 11th ed., p. 669). Them le 
meut for treason or felouj' or misprision of treason or felony must first be 
in a court of oyer and terminer or general gaol delivery or a court 01 qua 
sessions which has jurisdiction over the ofl'ence, and must then be remo\e 

vertiorari (3 Co. Inst. 2S). _ v -r' o- In 

(r) 4 PI. Com. 258. For a modern instance of a trial before the Kiug 

Parliament, see Rtisseirs (Earl) Case, [1901] A. C. 446. As to both these cou 

see title COUKTS, pp. 19, 26, ante. _ _ ,, 

(s) See 13 Eliz. c. 29; Castle v. Lichfield (1670), Hard, 505; f 
'rahern (.1740), "Willes, 233; Kendrick v. Kynastvn (1764), 1 J: ' p f 

laijes V, JAmj (1766), 2 Wils. 310; R. v. A<jar (1772), 5 I r 543 ' 

'hndhdife (1780), 2 Doug. (k. b.) 531 ; v. Rrkkeuden (1309), 11 Eu , » 

'Irowne v. Renonard (IblO), 12 East, 12 ; ThornUm v. Ford (1812)^, ’ .^0 

Ennett v, Whiitinnhuin (1886), 16 Q. P. D. 761._ As regards ^be 

i<»ht to claim cognisance is limited to proceedings in which a niemo 

university is a party (Cambridge Award Act, 1856 (19_Vict c. xym), is 

:ases of treason, felony and mayhem, if cognisance is claimed, tne 
lied in the court of the Lord High Steward of the university and a j . 

I PL Com. 275). See further title Couirrs, pp. 149 and 1S7, arde rr j,i„s, 
it) See Kemp v. Kevdie (1861), 10 C. P. (x, s.) 523 ; Lx parte Da ^ 

1891), 61 L. J. (Q. b.) 240; Universities Act, 1825 (6 Geo. 4, c. 9 j^. 



Part II, Original Criminal Jurisdiction, 

«ff"“ces Which are 

punishable, and offences which are not punishable, by the ordinary 
courts IS exercised over persons subject to military law hy courts- 
martial instituted under the Army Act, 1881 («), but such persons 
aie not exempt from the jurisdiction of the ordinary courts in 

]SdSion ordinary courts and the courts-martial have 

As regards persons subject to naval law, a similar jurisdiction 

ZfftfTh under the Naval Discipline Act, 

l«bb(u) but this jurisdiction does not exclude that of the ordinary 
cml courts (a). ^ 

Military and naval courts are not bound hy the ordinary criminal 
aw, except in so far as that law has been incorporated in the Acts 
which authorise the establishment of such courts (/;). Such courts 

m controlling authority of the High Court 
of Justice, which will be exercised if they exceed their jurisdiction (r). 

558. The ecclesiastical courts, which exercise a jurisdiction 

T*T r®'' other members of the 

Chuich of England, do not administer the criminal law of the 

realm hut proceed according to the canon law or the special 
statutes which give these courts jurisdiction {d). ^ 

Sect. S.~The Limits of Criminal Jurisdiction. 

559. English courts exercise criminal jurisdiction ( 1 ) in respect 

of acts done by all persons, whether British subjects or aliens 
within the territory of England, or on hoard a British shiii on the 

respect of acts done by British subjects on land abroad, or ’on inv 
ship on the high seas which is not British. ^ 

Jurisdiction in respect of acts committed in Enfdand is the iuris- 

J law. Jurisdiction in re.spect of acts committed 

on boaid a Butisli ship on the high seas is the Admiralty iurisdic- 

deidredfromLTuteS. committed elsewhere is 
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jurisdiction. 


(») 44 & 4j Viet. c. 58, ss. (i9, 70. 

(r) Seo6’ra;i<v.('/oi(A/(l7!)2),2nv 69 -itn KMi a f t i -r. • 

o acts ,lo„e maler martial laAv see ll iMlamis Sotl C I K) P P 
of CocKnuKN, C.J., to the o-mwl /> f’ ^ U. C.. charge 

charge of 1Slackijuk\ J Ho fhl n- ^ ^ ed. by F. Cockbuni ; 

W. h\ Knla.soa“w;v/°/;‘^ I'j’ 

Dicey, Introduction to the Study of'thn I 
{'!} See title Ecclesiastic.al LaIv ^ ° honstitution, 7th od., 568. 

loci ' - 

i.s coinniitted, and o.xcent over Uriti'T to the country whore the crime 

have no pow^r out oft coitn S Legislature 

i.»d ,, OS,. 
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Criminal 
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at common 
law. 


Sub-Sect. 1 . — Common Law Jurisdiction. 

560. At common law the exercise of criminal jurisdiction is 
limited to crimes committed within the land of England with its 
ports and harbours, bays, gulfs and estuaries, and so much of the 
outer coast as extends to low-water mark {/). The courts of 
common law have always exercised jurisdiction over all persons 
who committed crimes within these limits, whether such persons 
were subjects of the King or resident aliens or mere casual and 
temporary alien visitors {(i). In respect of acts done outside 
those limits there was no jurisdiction at common law(/(). 


[189S] A. C, 200. The jurisdiction over acts done on a British ship is 
founded on the fiction that “ a ship which bears a nation’s flag is to be treated 
as a part of the territory of that nation” {R. v. Amhrson (1868), L. E. 1 
C. C. R. 161. )icr BLACKBUnx, J., at p, 163, and BoviLL, C.J., at p. 166 ; 
Forbes v. Cochrane (182-1), 2 B. & C. 448, at p. 464, and at p. 467 ; but see It. v. 
Lcsiej/ (1860), Bell, C. C. 220, prr Ehle, C.J., at p. 233, “although an English 
ship in some respects carries with her the laws of her country in the terri- 
torial waters of a foreign state, yet in other respects she is subject to the 
laws of that state as to acts done to the subjects thereof.” The juri.sdiction 
over British subjects in respect of acts committed abroad is purely statutory, 
and is based on the allegiance of the subject to the Sovereign, and on the power 
of the Sovereign, by reason of this allegiance, to jxiss laws for the regulation of 
the conduct of subjects wherever they are. See Sussex Reera<ie Case (1844), 11 
Cl. & Fin. So. 11. L., per Tixdal, C. J., at p. 146. Apart from statute the general 
principle of criminal jurisprudence is that the quality of an act depends on the 
law of the place where it is done (A.-G. /or the (hdony of Hong Kong v. Kwok- 

a-Sing (1873), L. R. 5 P. C. 179, per Mellisk, L.J.. at p. 199). _ 

(/) R. V. Kegn (1876), 2 Ex. D. 63, C. C. R., at p. 162. England includes 

Wales (stat. 27 lien. 8, c. 26), but does not include Scotland, Irdand, 
of Alan and the Channel Islands. See Re MiicheU, Ex parte Canmughain (1884), 

13 a B. I). 418, C. A. 

[g) R. V. Jufpij sitpra, at p. 160. , 

(h) Ibid., at p. 168. For the purposes of criminal jurisdiction, an act 
regarded as done within English territory, although the person who did 
act may be outside the territory ; for instance, a person who, being abroad, pio* 
cures an agent to commit a crime in England is deemed to commit 
England {R. v. Rri.nc (18031, 4 East, 164 ; Mr. Justice JohnsoJs Case (180oj, 
State Tr. 81, at pp. 462, 499). If a person, being outside England, sends i 
England by post or otherwise with a criminal intent a fraudulent documen 

a libellous or obscene publication, he commits an act in Ihigland for wmc 
is amenahle to English jurisdiction {R. v. Mu}don (1 ^ ^,7.’ nJ 

OUphant, [1905] 2 K. B. 67, C. C. R. : R. v. Rnrdett (1820), 4 B. & Aid. 9o , ^ v- 
De Marng, [1907] 1 K. B. 388, C. C. R.). Such a person, even though a 
can be tried if be comes to England {R. v. De Marng, supra ; R. v. o' I ’ 
f 1905] 2 K. B. 67, C. C. R.). If a person, being outside I'mglish gr 

intentionally to fire at and kill a person in English territorv in such a 
that the act'amounts to murder, the person who fired could he tried ^ 

f 7> T. 1 T oor.B aK8 • mid see Ab v. C’ , 

Q 

Ifhsle Chemia,! Wcrhs, [1898] A. C. 200, at p. 204] V'/f''"’ "“JAisTe), 

:ame rule would apply to mauslaughter by negligent (see^pA-,A,-ieDtation 


Aside J'.nglaiHl, aua uy means suou ie]uesriiic.wu.. nretences 

ay be tried iu England for the crime of obtaining made 

.'.b. EHis, [1899] Ai. B. 230, C. C. E.). If the false and 

ly a letter written and posted m England, but sent to an addie.s i;„<,IaDd, 
aoney is by means of such a letter sent from abroad to and I'ecei ed p. 

^cHrne is committed which is triable in England [It. y. IMmes (18S3), 1- U' 
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Sub-Sect, 2 . — AdifMToXty JuTisdicilou^ 

_ 561. All acts done on a British ship, either on the high seas or 
m places where great ships go, are subject to the Admiralty juris- 
diction, whether such acts are done by British subjects or by 
foreigners (i). i 

An act done on the high seas, but not on an English ship, is not, 
apmt fiom statute, the subject of Admiralty jurisdiction, except 
in the case of piracy jure gentium, which is triable and punishable 
eyeiywhere, no matter where or by whom it is committed (/i). 


p. 281, jjm;. If an act is done by a foreigner outside Eu<--laiid 
and neither in English territorial waters nor on a British shiji, the forei"nei°is not 
amoiiable to English criminal jurisdiction, although some cm sequence^of he act 
may take p ace in England e.i/ if a foreigner strikes someone abroad and the 

■uck comes to Eiidand and dies of tl,o l.lnw ; , . , . 


agaiiisi, cue rerson Act, lS(il 24 & oj Viof „ in,)', 

no elTect in a case oMhis kind (see note {,/) on p. 2S9, 'ink). But tho^rase^ will 
be otherwise where the act is a continuous one, some part of which s deemo I o 
be performed in this country (see 11 v. Be ilarny and other cases ted Z- 
An alien eneiny who comes into the realm in a hostile way cannot be tried for 
tieason, for the essence of that crime is violation of the allen-iance which a 
subject or resident or commorant alien owes to the Soverei^T biit which an 
alien enemy does not owe (Bcr/a/t Warheek's Case (l.iOO), 7 Co! Eep G h) But 
an alien enemy who is a prisoner of war may, it seems, commit cnnies for wlS 
he 18 triable and punishable here (see MoUere's Case VlTAS) Eost 18S n Zl 

si'' ' “1 -li'.”’. tw<, cited ia n. V. 

,t. V ifc i „ > d. c. ,4: v 

f.». ii..‘ .c, baiTi aCTh.: ‘ ■«'« 


l»a l,.. .c, wi at a p,.e.-.h.;.7S i.'S.w.Z, ,,3'^ SS 


went. And in L 

«Be..ce ta reoeiv. ia'&SreMrtETLTr'' ^ »' 


should be (:oui])leted on board the ship il the criminal ac 

AVhoro a British man-of-wai actiL in ^ 

onabled a British man-of-war to seiyft n of a treaty whicl 

board, captured a Bra^^ilian vessel which did 

held that the capture. bL " unlaw nl d 1 f slaves on board, it wai 
British slup, and that a crim^ullei?Gd tn h-. f Bi-azilian vessel f 

vessel while it was in the ^'^^^^^^tted on the Braziliai 

cognisable in the Zh sh man-of-war was no 


Jlouy KoHij V. Kivok-u-Sin(j (187;i) L 11 =i P p i-o’ 
iicttium, r, d23. iw. ^ 0 P. C. 1,9. See f 


p, r,2;b imt, 
ILL . — IX. 


for Colony q 
for piracy Jai 
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Criminal Law and Procedure, 

_ 562. As regards so much of the coast of England as is between 
high and low water mark, and as regards the estuaries of English 
lively and land-locked bays inter fauces terra; , the common law and 
the Admiialty have concurrent jurisdiction {1), 

563. Criuies subject to Admiralty jurisdiction were originally 
tiled by the Court of the Admiral, according to the civil law (m), but 
tlie criminal jurisdiction of such court was transferred by the 
UHences at bea Act («) to commissioners appointed by the Kin^^. 

buch conunissioners were to try offences committed within'^the 

mualty jurisdiction in such county as their commissions might 
direct, and “ according^ to the common course of the laws of the 
lealm used for such offences when done upon the land within the 
lealm (o). It is not now the i^ractice to issue these commissions, 
as offences committed within Admiralty jurisdiction may now be 
tried by the ordinary superior criminal courts (ji). 

564. The Central Criminal Court has power to try offences 
committed on the high seas and other places within the jurisdiction 
of the Admiralty ((/), and the justices of assize and other commis- 
sioners holding a court under any of the King’s commissions of 
oyer and terminer or general gaol delivery may try any person for 
criminal acts done within the Admiralty jurisdiction, if such person 
is committed to, or imprisoned in, any gaol in any county or 
franchise within the limits of their commissions (r). 

{/) 11 V. Keyn (1S7(J), 2 Ex. D. 03, C. C.R., at p. 168 ; see also stat. (1 

Rich. 2, c. 3; 11. V. Jh'Hce (1812), Russ. & Rv. 213; U. v. Mauniv. , , 

2 Cox, C. C. 108, C. C. R. ; IL v. Cnuuiufjltam (1809), Dell, C. C. 72. V u 
titleADMiKALTY, VoLI,p.59. ^ 1 ^ > the ls e 

(»h Sec Olfeuces at 8ea Act, 1530 (28 Hen. 8, c. 15), preamble. ’ 

(M (1530) 28 Hen. 8. c. 15. » M 



Admiral to the common law courts to be exercised according to the 99 

the common law (//. v. iu////, at p. 109). The jurisdiction of ct^ ^ L 


y. xuw v^iieiices ill ©ca Act 

the jurisdiction of the commissioners to ev 
seas, out of the body 
been committed ujion 
Amarro (1814), Russ 

c. 88), s. 26). \ 

(p) See note (r), ht/ra. ^ s 

(7) Central Criminal Court Act, 1836 (4 & 5 Will. 4, c. 36), s. 22; 

II a//ace (1841), 2 Mood. C. C. 200. W; 

(/•) Admiralty Offences Act, 1844 (7 & 8 Tict. c. 2), s. 1. The AdiAthe 
Otiences Act, 1826 (7 Geo. 4, c. 38), gave justices of the peace power to^gj^ 
examinations concerning offences committed within the Admiralty jurisdic^n 

and to cause jiersons who committed such offences to be apprehended. 
Admiralty Offences Act, 1844 (7 & 8 Viet. c. 2), s. 3, empowers justices* 
commit such oOenders to the prison to which a person would be committed 
committed an offence on land within the jurisdiction of the justices (see Indit^ 
able Otiences Act, 1848 (11 & 12 Viet. c. 42), s. 2). As to the trial of perso 
who, within the jurisdiction of the Admiralty, become accessories to a felony, sej 

the Accessories and Abettors Act, 1861 (24 & 25 Viet. c. 94), ss. 7, 9 ; ahd see//, v 
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Part II. Original Criminal Jurisdiction. 

B taK:iS:Z5S £-~- 

Adlh-d\y“Sicti^^^ may {a™ committed offences within 

abroad outside the British domiiLns where the °}' >" pl“ces 

(see Offences at Sea Act, 1806 (46 Geo 3 c J'-“''*J‘ction 

Act, 1849 (12 & 13 Viet T % 8 ] ’ 

fo3 ct 54 Viet c S7^ q \]'i ioreign Jim.sdiction Act, l.s()() 

either ashore or afloat out o Ahe^ Kin^^^'s ^(k persona coiumitted 

apprentice who, when the offence k commZT;"' ’"“ter, se.unan or 

vionslyhasbeen, employed in auvBritiqh three months jiro- 

were offences committed within the Idmirahv ^®t^"',’!'*!’.‘'’t'tennd tnableusif they 

ha.l jurisdiction to try seanm.hormm-U bdontiCTn Exeter 

been wrecked who committed murder ih nn ^ u ^ i-'ntiah slup which liud 

court in the King’s dominions which could ^ ^ -^'^v 

British ship within the limits of its ordin-ii^'^*^ committed on board a 

subject changed with commlSL^An offe u^ o'n ' 

high seas or in any foreio-n noit or Irnl,,,,,, ° i ? ^^'itisli ship on tho 

which ho does not belong,” orC a^L^ cha ld llH 

board a British ship on the hi-di seas if inn? «omuiit ing an offence on 

s "'-S ssn. “ «Es 

foreign state, commits an actln reqn "i under the lawful orders of tlie 

criminal but for such orders (r.«. ’^ouU he 

person cannot bo prosecuted in' an English crimiird'^court ®“*'iects), such 
long as It 18 covered by the authoritv of f • ‘ f . ^ *1" act, so 

continued outside tho ‘j luisdiction o/ the s^n “ct is 

the foreign state in confinement to Li-kndl ‘ho subjects of 

in respect of so much of tho act L is doim m’.f ' l" ’’ I’"''?'”' can be punished 
state (A. V. My (1660), Bell n E oo f f ® the foreign 

K /nc .*1 ^ i ^lerchant Shippin^^ Act 1K04 A- v -^r . * 

b. bh(», does not apply to a foreio-nor r.n n +v (o/ A o.S Vict. c, (J0\ 

act which causes a collision with a Briffsh shir "f’P, “"’“Ating a negligent 

»t” S.S, p«,r f ^ rs'ts 

the Biitish flag and is registered as n Pi-if i i- • ^ ^ carries 

it IS a British ship, but 3 the shfo is ii h cf ’^^at 

a foreigner, it is not a British shh LT'if v' “'‘I- "‘“l’’al>'fied person, 

] unsdictioii to hy an offence committed Engdish courts have no 

V. Jf/onise,/ (I860;, Le. & Ca o4o1 ” “ foreigner on board such a ship (A. 

(«) 114 & 25 Vict. c. 96, s. 'l 1 o"^’ 

(0 24 & 25 Vict. c. 97. s. 72. 

(if) 24 & 25 Vict. c. 98, s. 50. 

(r) 24 & 25 Vict. c. 99, s. 36. 

(0) 24 & 25 Vict. c. 100, s. 68. 


r£ O 
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upon the land in England, and may be tried in any county in 
England in Avhich the offender is apprehended or is in custody, in 
the same manner in all respects as if they had been actually 
committed in that county or place (h), 

666. Acts done on the open sea, within the territorial waters of 
the King’s dominions, but not on a British ship, are not within 
common law jurisdiction, nor were they formerly ^ within 
Admiralty jurisdiction (c). But such acts, although committed on 
board of, or by means of, a foreign ship have been brought by 
statute (d) within Admiralty jurisdiction, and subject to certain 
conditions (c) are triable as if they had been committed on a British 
ship. 

Sub-Sect, 3. — Jurisdiction in respect of Crimes committed out of England. 

567. Treasons committed by a British subject out of England, 
and oppressions committed out of England by colonial governors, 
are triable in the King’s Bench Division of the High Com o 
Justice, or before such commissioners and in such shire of the lea m 
as may be assigned by the King’s commission (/). 

(/.) Sec Jl. V. red (18G2), Le. & Ca. 231, which decided that a 
stole goods on a British ship on the high seas between o 95 Viet, 

Gallo was rightly tried under s. 115 of the Larceny Act, ISOl (“ 
c. 9(>), in the couit of quarter sessions in the borough of Southampton, 

he was apprehended ,vhich decided that a foreigner in 

(r) See II. V. Aeyn (Ism), Ihx. V, bo, 1. 1. wnitn three 

coininaiid of a foreign sliij), which while passing in the , „,,,,seDger 

miles of the shore of Ihigland ran into a British ship and ki 1 

on hoard the British ship, was not amenable to Jish law. 

although the facts were such as to amount to inanslaughtei in 

(r/) Territorial TYaters Jurisdiction Act, ISTS (41 & 4L Vict. c. '4 • , 

(<■) Proceedings under the Act against a person who gjjt of one 

cannot be instituted in the United Kingdom, except wi , institution 

of the principal Secretaries of State, and on his certificate that 
of such proceedings is in his opinion expedient, or in anj o ^ of 

dominions out of the United Kingdom, except with If ''f oU’f. Jed, and on 
the part of the dominions in which the proceedings aie to ho instituted 

his certificate that it is expedient that such Pjof® ‘ , 3 ,. lathis 
Prerritorial Waters Jurisdiction Act, 1878 (41 & TL T ict. c. i j, ^ jjerebaut 
A,ct the word “ ship ” has a more extensive meaning e,.r descnp- 

SKvippiug Act, 1894 (57 & 58 Vict_. c. (iO) (see s. ,12), fnisdiction Act. 

tioni of ship, bout, or other floating craft (Territorial A ig meant such 

l.S78\(41 &42 Viet. c. 73), s. 7). % ‘ f * or the coast of 

]iart of the sea adjacent to the coast of the^ United ° fional law to 

Lme f.jther part of the King’s dominions as is deemed by mteinac 

le with in the King's territorial sovereignty for the ,, 01^1 of V opf 

be within Admiralty B-f 


^biiiSies Act, 1883 (4G & 47 'r!;. ) 9? “ o-' 

iSHEniE;. Sene also JAirte, , sea v. iAtera (1900),^8 124; 

( f) Stat ri5- S.c. 2; 3 Co. Inst. yict. c. 

at 11 'will 3-7'®- 1-: Judicature Act, 18.3 (36 c d ^ nul 

34 I ocal GovuV'-euient Act. 1888 (51 & 52 Viet. c. 41), s 89 (au3 for 

that se^t^ 9 Archbold’s Criminal Pleading etc., 23rd ed., P- 
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nf ^ ^manslaughter is committed on land out 

not, and whether the person killed is or is not a subiect of the 

subject of_ the King who is accused of committing the 
oflence may be tried in any county or place in England or Ireland 
m which he IS apprehended or is in custody in the same manner 

plafe committed in that county or 

569. Any person who within the realm or in anyplace beloiKTi'nfr 
to the realm wilfully and maliciously sets on tire any of the Kinrr’s 

^tbprin™"’ dockyards etc., may be tried for the offence 

■\^hele the oflence is committed (/i). ^ 

King is triable in England, if without the 
King s dominions he unlawfully and maliciously does any act with 
mtent lo cause by an explosiye substance an explosion in the United 

to piopeity, 01 who conspires to cause such an explosion (i). 

M tnaster or any other person belongingto a British ship who 
wnongfully forces on shore or leayes behind in any place on shore or 
a^ sea, in or out of the King’s dominions, a seaJnin m- apjilSlLe 
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Murder etc. 



ccHnniitted in fortreason, 

“t/f Srf in-ice! see p 

is, it seems, a subiLt rff A" "’bile resident hero 


(,A niv? puonc service, see n ‘>so n/jv/ 

(fj) Olleiices against the Person Aoi iKin /.>j ./-‘’irV 

V. ^'elson (18(i7), reported bv 1-' ( Atf ^ ^ -a A ict. c. 100), s. 9. 

is, it seems, a subject of the Kiim resident hero 

resi)ects bis liability for acts done in Fn“knd statute, as far as 

see OlTences against A tZ'^Gl C.J., at p. iZo ; 

a conspiracy or a solicitation to munler ii alieVwh 

dominions, see Offences amainst n alien who is outside the Kind’s 

s. 4, which providerfor nmftZ tl ™^ & -'3 Viet. c. 100), 

Jl. V. JJeniard, supra. It seems tint "t ^ ^^‘.eh were raised, but not decided, in 
some act must be done in Eimland ^ an olfeuco under that section 

witli sonieoiio in England to cominit “nspu-es abroad 

section 

ConsolidaEonlc^Zd'er Greaves, Cri;ni.Z''L:S 

or acquitted by a court of competent tiSktion^ convicted 

As to the venue in caA? of Sef Zd A® ^ Z'' Ap). ^ 
intlicted in England or Ireland an/fi where the injury 4 

p. 289, post. occurs elsewhere, or vice rersd, see 


U,) 12 Geo. 3, c. 24. See p. 773, post. 

0) Explosive Substances Act, 1883 (46 Viet. c. 3), s. 


Burning 
King's ships 
etc. 


Offences 

under 

Explosive 
Substances 
Act, 1883. 


Merchant 
Shipping 
Act, 1894. 


3 ; see p, 77o, post. 
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to the sea service before the completion of the voyage for which such 
seaman or apprentice was engaged, or before the return of the ship 
to the Lnited Kingdom, is guilty of a misdemeanour (/i), and may 
be tried in the place where the offence was committed, if such place 
is in the King’s dominions, or in any place in the King’s dominions 
in which the offender may be (/). 

572. The Foreign Enlistment Act, 1870 (m), extends to all the 
dominions of the King, including the adjacent territorial waters (a). 

Any subject of the King or any foreigner temporarily resident in 
any part of the King’s dominions who, being in the Kings 
dominions, acts in contravention of the Act commits an offence 
for which lie may be tried in the place where the offence \Yas wholly 
or partly committed, if such place is in the King’s dominions, or m 
any place in the King’s dominions where the offender may be (h). 

573. The acts which are made offences by the Official Secrets 
Act, 1889(c), if committed by anyone in any part of the Ivings 
dominions and if committed by British officers or subjects else- 
where, are punishable in England or in the place where the offence 

was committed (d). 

574. An offence under the Commissioners for Oaths Act, 1889(4 
whether committed within or without the King’s dominions, uia> ^ e 
tried in the county or place in the United Kingdom m^^ uc 
the person charged with the offence was apprehended • 
custody, and the offence is to be deemed to have been commit e 

that county or place (/). 

575. A person who knowingly and wilfully makes a Jajs® 

or signs a false notice under the Foreign Marriage Act, 18J/ (Ph 
the purpose of procuring a marriage, or who forbids a ^^a o 
under that Act by falsely representing himself to be a person 
consent to the marriage is required by law, if he kiioivs P 

sentation to he false, may be tried in any county iii iliiig a 

the offence had been committed in that county {h). _ 

576. If a person without lawful excuse receives 

possession in England property stolen outside an 

with guilt}^ knowledge that it has been stolen, he co 

offence triable in England (i). ^ — - 


(A) ^[el•chaIlt Shipping Act, 1891 (o7 & hS Viet. c. GO), s. 187. \ 

]i (/) Jhid., s. (184. 1 

\oiim) :« & 34 Viet. C.90. See p. o2S, post. > 

(ff 1 LkI-j s . 2 . 

s. If). 

(v) aiti*2 & 53 Viet. c. 52. See p. 480, }>osf, . anV coni' 

(i/) /fUK',/,/., s. 0 (1). The place of trial for such offences e' or the 

peLiit loriUritish court in the place \Wiere the offence was cominitl 

Iffgh Cou" anrt or the Central Criminal Court m Iluglaud (s. G (-,)• 

(e) 62 V"^). ict. c. 10. See p. 536, ( 

9. I 

(I) Tit/ S ^15^^' We acts which, are made criminal by tins section ^ 
thS- S i;" loiWly acts which are done outside the s v. 

as regards 4 lI. 3,^ acts, the section, it seems, only applies to Butish 
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577 . It; is an offence triable in England and elsewhere in the 
Iviog s dominions for a subject of the King to kill, capture, or 
pursue fur seals within a zone of sixty miles around the Pribilolf 
hlands at any time or in a certain defined area of the Pacific 
Ocean in any year from the 1st May to the 31st July (/;). 

578 . A statute, unless it contains signs of a contrary intention, 

applies only to the United Kingdom; and if it makes certain acts 

cnmina,!, such acts are in the absence of provision to the contrary 

only criminaj, even in the case of British subjects, if done within 
the United Kingdom (/). 

579 . Exce])t in the case of piracy jure ffottinm, no person who is 
not a subject of the King can be tried in England in respect of any 
act which he commits outside the King’s dominions (//?), 


Sect. 4. — Venui\ 

580 . Every criminal court, except the Higli Court of Parliament 
and the King's Bench Division of the High Court of Justice, has 
its juiisdiction limited to some part of England, and unless expressly 

empowered by statute cannot try any crimes other than those 
committed within the area of its jurisdiction. 

^ 581 . The proper area of jurisdiction for the trial of a crime by 
indictment is called the venue (a). 

Hie venue must be laid in the margin of every indictment, and 

no couit has jurisdiction to try an indictment if the venue is not 
properly laid (o). 


m J. P. o.’iO JUKI p, 6S(), As to stealint,- etc. in one part of the United 

Jvingdo:]! and having possession of the stolen property in another i)art, s.-e 
pp. JSS, OSl, pant. 

(/.■) llehring ^ea Award Act, 1S94 (o7 ^'ict. c. L>), s. 1 ; see the hhrst Schedule, 

Merchant Shipping Act, ISUI (07 08 Viet. c. i>{)) 


(/) See Ji. y. [189(>] '1 Q. li. -iL'o, per Lord Russell, ( '.J., at ii. 4;i(l; 

. V. Acya (Isn,), 1 Lx. D. 03, C. ('. R., per Cockbuux, L'.J., at p. 210 ; and 

luP- A., at p. 10; V. 



/////, [1001] 
LOCK, C.R., 

sou] 2 Q. R. 420, at p. 430. And see j). 272, 


ally 

iw 
ind 


“ul(l be summoned original 

? . f 1 jneans a “ place next to that where anything that 

( , -in!?!! /"r he done” (Tennes de la Ley, snh iLi. Venue). 

^ -"iome of the jury had to hoof the same hundred, or 

, 1 or neighbourhood, in which the thing was sui)- 

po.^ed to bo done (ilnd ), .See generally as to venue, British South A/rira Co. v. 
tompuuliui da Mv:.aiiduijue, [1893] A. C. {)02 

{(i) lilt aie.i of jurisdiction must he either a county, an assize district, the 


Sect. 3. 

The Limits 
of Criminal 
Jurisdiction. 

Killing seals 
in Behring 
Sea. 

Statutes 
generally 
limited to 
United 
Kingdom. 

Foreigners, 


Area of 
jurisdiction 
of courts 
limited. 


Venue, 


280 


Groiixal Law and Procedure, 


Sect, 4. 

Venue. 

Common 
law rule. 


Locality of 
a crime. 


Sub-Sect. l.^At Common Laiv. 

582. ^ The^ common law rule is that the proper venue for the trial 

of a Clime is the aiea of jurisdiction in ^Yhich the place is where 
the crime was committed (p). 

Statutory provision is made for the trial of certain crimes {a) 
before courts other than those within the area of whose jurisdiction 
such^ crimes were committed, but, in the absence of statutory 
provision, the common law rule governs the venue. 

583. The localit}' of a crime varies wdth the nature of the crime. 
If the^ crime is an act of omission, the place wLere the crime is 
committed is the place v;here the act which is omitted ought to 
have been done (r). If the crime consists of an act or acts of com- 
mission which is or are done in one place, that is the place where 
the crime is committed (s). 


district of the Central Crimitial Court, or a city or borough where such borough 
lias a separate court of quarter sessions. The venue is thus laid : — In the case of 
an indictment found hy the grand jury of a county, “ County of Worcester 
to wit,” of an assize district, “County of Warwick, Ihrinin2-ham Division, to 
wit ” (see Order iii Council of 2(Jth June, I S84, Stat. R. it 0. Rev., AIL, 791) ; in 
the case of an indictment found at the Central Criminal Court (tlie district of 
which for ])urposes of venue is to be deemed to be one couuty), “Central 
Criminal Court to wit” ((’entral Criminal Court Act, 1834 (4 & b Will. 4i 
c. 3()), s. .3) ; in the case of an indictment found by the grand jury of a city 
or borough which is a county of itself, “ Couuty of the City of AVorcesterto 
wit ” or “ County of the Town of Newcastle-upon-Tyne to wit ” ; in the caseof 

an indictment found by the grand jury of a borough which is not a county of 

itself, “ liorough of AA'olverlmmpton to wit.” 

{}>) I’rynne on the Pourth Institute, 02; 1 Hale, P. C. 651. 652; 2 Ilale, 
V. C. 1()3; ]l. V. (ioiKjli (1781), 2 Doug. (k. B.) 701; 11. v. Resfoa (1770), 4 
Durr. 2507, at p. 2511. 

(7) See j). 2.s;i, pod. 

(?') R. V. Milnir (1846), 2 Car. & Kir. 310. So in the case of an act of com- 
mission, such as embezzlement, when there is no evidence of embezzlement 
except non-accounting, the venue mav be laid in the place where the non- 


Ry. 63 ; 7/. v. Ro. prs {IKl'): ^ (b D. D; 28, C. C. R. ; 7/. v. /M.o. (1803), Euss. 
A- Ry. 56; R. v Tr(whi„ii} (ISTS), 14 (’ox, G. C. 220, C. C. R. . 

(.s‘) Thus, where the charge is one of perjuiy in swearing a false affiaavu, 
crime is comjilotc by the act of swearing, and the place where that act is 
the place where the crime is committed. If the affidavit is used in A 

place, such use no part of the crime of perjury, but is an independent crime 0 
which the offender may be tried in the place where Ihe affidavit is used ; 
must bo laid where the false oath is taken, not where the affidavit is 
crime is comjilete, even if no use is made of the affidavit (77 v. Crosshy y 
7 Term Rep. 315). If periurv is committed within the limits of a city ^yhlc 


of bigamy is committed in the place where the second marriage took place ( 
P. C. 6!)4), although, in order to prove the crime, evidence must be ^ 
first marriage, wliich may have been solemnised elsewhere. 8ee hut^ 
the venue in bigamy, Offences againstthe Person Act, 1861 (24 & 25 A ict. c. 
s. 57, and p. 284, note {c),jfod. As resrards forgery, the fact that the 
seen in the place where the forged document was uttered in coinpanv 
utterer is evidence that the forgery took place there and justihes t 


t 


4 * 

N 


Part IL— Original Criminal Jurisdiction. 

A criminal enterprise may consist of a continuing act M’hich is 
done in more places than one or of a series of acts which are done 
in several places. In such cases, though there is one criminal 
enterprise, there may be several crimes ; and a crime is committed 
in each place where a complete criminal act is performed, althouo-h 
such act may be only a part of the enterprise (f). 

584. Ti hat constitutes a complete criminal act is" determined 
by the nature of the crime. Thus, as regards continuing acts, in 
the case of sending by post or otherwise a libellous or threateniim 
letter, or a letter to jirovoke a breach of the 2 )eace, a crime is com- 
mitted, both where the letter is posted or otherwise sent, and also 
^\here it is leceived, and the venue may be laid in either jilace (a) 

^ In obtaining money etc. by false pretences the gist of the offence 
IS the obtaining, and the crime is committed where the money is 
obtained, and not where the false pretences are made {h). 

If money obtained by false i^retences is sent by letter at the 
request of the accused, the crime is committed both where the letter 
IS posted and where it is received (c). 

As regards simple larceny, if property is stolen in one county and 


boinglai(lthere(y2. V. CVa/j (1827), 2 Eussell on Crimes, Gth ed., 6oS—()o9: but 
see CarWs tW (1790), 2 Leuch, 775). ouc 

a Fovided for by statute (r.y.. Criminal Law 

Act, 182() (/ Geo. 4, c. 64), s. 12), by which if a felony or misdemeanour is 

1 another it may be tried in either 

(/<. V. Jones (IbJU), 1 Russell on Crimes, Gth ed., d. and p. 2S5, post ) ; but there 
are many cases to which the statute is not applicable, c.y., Ihere soiue o? 
tire act« rekting to a crime are done out of Engl.and (see Jl. v. 1‘cUrs (1886), 1(1 

U. 45. 1). 6.56, L. C. E. ; 7?. v. Allis, [1899] 1 Q. IS. 2;50, C. C. E ). In such 
case.s the venue is determined by the rules of the common law. ^ 

non 0 '‘'20). -1 tb & Aid. 95; Jl. v. Oinlwood (1776), East P C 

5(1(1 /■ r ibP/Lis (Is'lO), 2 Camp! 

1 Camp 'nf- p V 7/ ^ V- HbLa (1808), 

i Lamp, -lo , Jl. V. Johnson (18()o), j East, Gd. ^ ^ 

71, i/1' ^ i ■> ""««•'/. cited in 11 V 

Bit) kit supui, and see 7A V. //e/»)cs (18S3), 12 U. B.d). 2d C C R 

(c) Jl. V. Jones (18d()), 1 Den. dol ; Jl. v. J.nrh (ISdG), 7 Cox' C * C ’lOO * But 

E .‘Sds are oh tahmO ® F'ctences are made. 

„ooas aio obtained b) false pretences in one countv and removed into 

:c£;‘ 'cr A. » ."i?, 

oil'eneo of obfdoi.u. '^'“I'schargcd bankrupt commits the 

ruptmUct lS8 i (n' "" upwards under the Bank- 

received in N the ottni r. ’ and the goods are so sent and are 

pretences in letters wi itto ' V A defendant by false 

ho Seio h ut a profit and he received 

vhii t wrsold W ut winch the stock was bought and those at 

u tU sto/kbS^rs in P ' uu ’u® was not sold, 

lid t hi I ont^an, n fu'- 't ; It washehl that he had obtained 

y/ar ■( ' (' C P i Central Criminal Court {11. v. 

Jim wiL, L. C. t. be&bions Papers, November, 1908, 22). ^ 
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earned by the thief into other counties, the venue may be laid either 

in to ? r 'rf ^ ® oi-ig'nally stole the goods or in any comity 

nto vhich he takes them animofurandi, and this is so even though 

t “ay be after a considerable interval of 

, b'’ lule does not ajojily where the stolen property is 

taken mto a county by the thief after his arrest in the company of 

an< with he consent of the constable who has charge of him(e). 

ilie rule that a imrson who steals jiroperty in one county and 

leiii^es it into another may be tried in the second county only 

app les to simple larceny, and does not apply to com2)Ound larceny, 

/.c., larceny with some aggravating circumstance, as taking from 

^ e nouse or person ( / ).^ A person who commits compound larceny 

in one county and carries the stolen property into another county 

cannot be convicted of compound larceny in the second county, 

mt ma\ , it seems, be indicted and tried in the second county for 
simple larceny (r/). 

^ Ihe ofience of receiving stolen ^H'operty is committed and triable 
in Uie place where the property is received (//). 

Ihe ofience of abduction is committed not only in the county in 
vhich the woman or girl is originally taken, but also in any county 
into which she is carried by force (i). 

_A i)erson who in one place fires a shot or throws a missile 
vith criminal intent and kills or injures a j^^rson who is in 

another place commits the crime in the jilace where the injury 
is received (/). 


(1 


{'/) It. V. Couii(i/ (1816), 2 Russell ou Crimes, 6th ed., 285; Farl.-ins Case, 
N24). 1 Mood. C. C. 4o ; //. v. (1868), L. R. 1 C. C. R. 186; (rriffUh v. 

T<u//or (1876), 2 C. 1\ 1). UU, A., ut p. 202. 

[e) II. V. Sirnmoit.ls (18;M), 1 Mood. C. C. 408. If the nature of pro- 
perty stolen in one ])lace is altered, and the proi)erty in its altered state la 
carried by the thief into another place, the thief is guilty of larceny in the 
second place as well as in the first, but the indictment if presented in the secoii 
place woulil be differently expressed from an indictment presented in the nis^ 
])lace, e.f/., if a thief stole a live turkey in one place and carried it to finothei 
and killed it there, or stole a brass furnace in one place and carried it o 
another and broke it into pieces there, the indictment if presented in the ni^ 
place would allege that he stole a “live turkey ” or a “brass furnace,’) but ii 
presented in the second place that lie stole a “ dead turkey ” or 
brass” (II. y. Il.f wan/s {\i^22}, Russ. A Ry. 407 ; //. v. (1828), 1 C 
127). So, if several jointly steal in the county of A. and then dniue 
goods, and each afterwards carries his sejiarate share into the county o 
they may be tried for a joint felony in the county of A., but not in the coum) 
of B., : if tried in the coniitv of U tniicf fvip/l fVw senurate felonies \ *• 


of B., ; if tried in the coiiiitj’ of B., they must be tried for sepai 
V. Jldriiclt (18KS), 2 Bussell ou Crimes, Uth ed., I’t'f). 

{,/■) 4 Bl. Com. 2L>9. , 

(//) n. V. nomsou (17i)u), 2 Bussell ou Crimes, 6th ed., 283; Thonnis s 
(1794), 2 Bench, 634 ; /,’. v. Fe„/e// (1903), 20 Cox, C. C. 252. Nor does the 



p. (H-1, /to.sf 

(1862), Le. fa. 128). 

(//) Ii. V. J/arf/n (1849), 1 Den. 398. See, further, as 


to the venue in case 


receiving, Larceny Act, 1861 (24 & 2o Yict. c. 96), s. 96, and p. ‘..ii ou 

(i) Fiilii'oitd's Case (1637), Cro. Car. 488; It. v. Gordon (1804), 3 K 

/> • . 1 ^ .'k • • 


Crimes, 6th ed., 2o5. 


(j) It. v. Cooinh€s(\~^b), 1 Leach, 3SS ; and see It. v. Ito<jers 


Q. B.B 
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The offence of high treason is committed in every county in wliich 

an overt treasonable act is done, and if several such acts are done 

in different counties, the venue may be laid in any one of these 

counties, and evidence at such trial may be given of overt acts in 
other counties (/r). 

Conspiracy may be tried in the jilace M’bere the conspirators 
agreed to do the M*rongful act which is the object of the conspiracy, 
but as the place of agreement is often unknown, conspiracy *13 
generally a matter of inference deduced from criminal acts of the 
accused peisons ^\hich ax’e done in pursuance of a common criminal 
purpose, and are often not contined to one place ; a char^re of 

conspiracy may consequently be laid in any county where one of 

these ciiminal acts is committed ; although no act may have been 

done by some of the accused in that county, yet if all the accused 

had a common criminal purpose and jointly co-operated in forward- 

ing it in dift'eient counties, the venue may be laid in any county in 

Mhich oveit acts are done by some one of them in prosecution of 
the conspiracy (/). 


A person who procures the commission of an offence commits tli€ 

offence in the place where the act is done the commission of which 

he has procured, altliough he himself never was in that place (m), 

^ If a person incites another to commit an offence, but the offence 

IS not actually committed, the person who incites is guilty of a 

Clime, which is triable, it seems, where the incitement took 
place (a). 


Sect. 4. 

Venue. 
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Procuring, 

Incitinc:. 


Sub-Sect. 2.—Siciliiiv>-y Pnrki.ms. 

585. Where the coiinnoii law rule as to venue is relaxed, and 
provision is made by statute that a crime may be tried in some 
county or place other than that in which it was committed, the 
venue to he aid in the inargin of the indictment is the area of 
juiisdiction of the court in which the indictment is found (a). 

cases of this km,l are in ,nost instances 
piouuca loi by statute ^^see criminal Law Act, l.S*J() (7 (leo. 4, c. 04) s 1*> •n.d 

p. 0, ). It the shot was tired or the uiis.sile tlirowii hut no one was hit the 

thri'Zm injury wonhl he conuuitteil, it is submitted in 

the dace where the person was who tire.l the shot or throw the missile! 

(KTU). 12 State Tr. OKi, at pp. 720, 740 ’ ^ luchanl) Case 

(l-IIsvfcitoU J., at p. 171; A>. v. Howes 

eubjLt is triable in En-lmuf 'if his^* 

Eii'dand in nursmuPA ’ ■ i^How-conspirator does any overt act m 

at n 4 i ti'n conspiracy (see Jl. v. Jameson, [ISOtil o (j. B. 

at p Tdl ; Greaves, Criminal Law Consolidation Acts, 2nd ed. p. 'IT). 

Hall (l,S4,-y)’ (• ^0%l i I'ii : !!■ V. 

179S CIS Goo ■! A -‘.ON . V '^’r hut see Counties ol Cities Act, 

uco. a, c. ol), 8. d, and p. 2S0, 


Statutory 
alteration 
of common 
laNv rule. 


t 
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For the trial of some crimes the venue may belaid in any county 
in England (h). 

In the case of certain other crimes the venue may be laid either 
in the county in which they are committed, if they are committed 
in England, or in the count}’ or place in which the accused person is 
apprehended, or in custody (c), or in which such person is(d). 


{!>) Namely, the offence of violently assaulting or resisting officers of excise, if 
the offence is coininitted in England (Excise Management Act, 1827 (7 & S Geo. 4, 
c. o.i), s. 48); offences against the Customs Acts, if committed in England, and 
if the indictment is preferred under the direction of the Commissioners of 



Kingdom or in any British possession (Dockyards etc. Protection Act, 17"2 
(12 Geo. o, c. 24)). An offence against tlieUnlawful Oaths Act, 1797(37 Geo. 3, 
c. 123) (see s. 3) ; or the Unlawful Oaths Act, 1812 (o2 Geo. 3, c. 104) (sees. 7), 
whether committed on the high seas or out of England, may he tried before any 
court of oyer and terminer or gaol delivery in any county of England, as if the 
offence had been therein committed. 

(r) Xamclv, bigamy (Offences against the Person Act, ISOl (24 & 2o Uct. 
c. 100), s. 57; JL v. (1858), 1 E. A E. 30 ; /A v. Wlu/ej/ (1840), 1 Car. & Ipr. 

150, ( ’. C. P.). OtVenccs against the Post Office Act, 1908 (8 Edw. 7, c. 48), s. i2 ; 
see title J’osT Oi'1-tce. Embezzlement of public money by any person 
cm])loyed in the pu}>lic service or in the police (Larceny Act, 18G1 (24 & 2o 
Viet. c. 90), s. 70). Offences against the Forgery Act, 1801 (24 & 25 Viet. c. 98). or 
the offences of oifering, uttering, disposing of, or altering any matter wan 
knowledge tliat it is forged or altered, or being an accessory to such an offence 
(/OW., s. -ID ; n. y. James (1830), 7 0. A l\ 553 ; 7/. v. Sm}/(hies (1849). 1 Ben. 
498). Munh'r or manslaughter by a British subject of any person on land ® 
tlu! United Kingdom or being acet'ssory to such murder or maiislaugntei 
(Offences against the Persoji Act, 1801 (24 A 25 Viet. c. 100), s. 9). Onences 
coiniinttod on tiio Jujrh soas and othc 
Admiralty (Admiralty Olfcnces Act 

see ^Merchant Shi])ping Act. 1894 (w. w v.. ^ 

2 ^ 


:J1 (24 A 25 Viet. c. 100), s. 9)._ Oftenc-e. 
her places witliin the jurisdiction ol 
, lS-14 (7 ifc S Yict. c. 2), ss. 1 
[ol & oS Viet. c. 00), s. C87 ; and ^ 


to the Centi'iil ('niiiiiial t'oiirt, see Central Criminal Court *yt, 


(4 A 5 "Will. 4. ('. 30), s. 22 ; Admiralty Offences Act. 1844 (7 A 8 ^ct. c. -/ 
4 ; and ('cntral (’riniinal Court (Brisoiis) Act, 1881 (44 A 45 7 

s. 2(2)). All indictjihlc offojices mentioned in the Larceny Act, 1861 (24 A -o • 

fw..\ a 1._ T^r.i* : t ^ * _i. io/«i /O t A'- OA Vir*t. C. 9 < 


(2)). Alt imlict{il)ic ollojices mentioned in the J.arccny ^ ^ 

c. 9()), in the ^Malicious Injuries to Projierty Act. 18()l (24 A 25 A ict. c. ■ i,- 
tlie Forgery Act, 1801 (21 A 25 \icU c. 98), in tho Coinage Olfeiices Ac i ^ 
(24 A 25 Viet. c. 99). and in the Offences against the Person Ac, 

(24 A 25 Viet, c. 100), 


if such offences are committed 'withijy the 


diction of tlie Admiralty (see Larceny Act, 1801 (24 A 25 Vnro-prv 

21 A 25 Viet. c. 97), s. v *'5 

* ■ KSdl (24 A 


s. 115: Malicious Damage Act, 1801 ( 


Act, 1801 (21 A 25 Viet. c. 98), s. 50; Coinage Ollenccs Act, 180l_ . 

Viet. c. 99), s. 30 ; Offences against the Person Act, ISOl (24 A 25 A le • • 
s. O'S). Offences comniitted out of the King’s dominions by a nia&tei o 
British sliiji or by a person who within tliree months 
em]doyed in such a capacity (>ce ^lerchant Shijiping Act, 1894 (5y A 5 n 'h ‘ 

s. 087). Offences committed out of the Imiteil Kingdoni against the '.O- 

Substances Act, 1883 (40 Viet c. 3), s. 7). Offences against the Conim 
for Oaths Act. 188!) (52 A'ict. c. 10), s. !), wliother committed within 
the King's dominions. If a person who lias been sentenced to 

ml tlio nlV4»TU'f> nf UfMTio* nt UofoT’fi tlie exuiratiou ot his , j 


commits the offence of being at large before the exjnration oi ^.^j^^uded 
he is triable eitlier in the county or place in which he i» < i!2; 

or in which he was sentenced (Transportation Act, 1824 (5 Geo. 4, c. " 
iVnal Servitude Act, 1857 (20 A 21 Viet. c. 3), s. 3). An ^ices of 

Fentonville Frison Act, 1842 (5 A O Viet. c. 29), is /'^^‘'/ue'eounty iii 

over and terminer cither at the Central Criminal Court or in 


(d) For note (d) see p. 285. 
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586 . The venue of an offence committed on the boundary or 
boundaries of two or more counties or within the distance of 500 
yards of any such boundary, or begun in one county and comi)leted 
in another, may be laid in any of these counties in the same manner 
as if it had been actually and wholly committed there (e). 

which the otfender is taken (s. 28). An accessory either before or after the fact 
to a felony wholly committed in England may he tried by any court which has 
jurisdiction to try the principal felony or any felonies committed in any county 
01 ^ place in which the act hy which the person becomes an accessory is com- 
mitted ; in every other case the accessory may be tried by any court which has 
jurisdiction to try the principal felony or any felonies committed in any county 
or place in which the accessory is apprehended or in custody, whether the 
principal felony has been committed on the sea or on the laud, or beo-un on the 
sea and completed on the land, or begun on the land and completed on the sea 

ith 

?• " n a//uce (1841), Car. & M. 200). ir a person wiliuh 

the 3 urisdiction of the Admiralty becomes accessory to any felony, “ the venue 
shall be the same as if the offence had been committed in the county or place in 
which he is indicted” (Accessories and Abettors Act, 1801 (24 A 2,)' Viet, c 94) 
s. 9). If a statute authorises the trial of a crime in a county whore the accused 
is ill custody, and he is committed to take his trial in any particular county but 
is allowed out on bail, ho may bo tried in that county, though ho is not in coiiline- 
ment, till he surrenders in discharge of his bail (I{. v. Hmi/thies (1849), 1 Den 498) 
(d) ^An offence in connection with the slave trade may be tried either wliere 
the offence was committed or in Middlesex, or in any place in whicli the person 
guilty of the offence may for the time being be ; where any such oifence is 
commenced at one place and completed at another, the offence mav be tried at 
either place. If a person being in one place is accessory to or aids and abets 
any such offence committed in another jjlace, ho may be tried either whore the 
oifence was actually committed or where the offender was at the time of his bein-" 
accessory, aiding or abetting (Slave Trade Act, 1873 (3(1 & 37 Viet c 88) s ''Gf 
Any offence under the Merchant Shipping Act, 1894 (o7 A 38 Viet’ c G()|' "for 
the purpo.so of giving jurisdiction is deemed to have been committed either in 
the place in which it was actually committed or in any place in which the 


wu.. y iLissuueuin some auinorities that an indictment for 

extortion may be laid m any county under 31 Elm. c. 5, s. 4 (see 2 Starkie 
Crini.na Pleading, 2nd ed., 611, n. ; but there was a doubt whether s. 4 appUed 

^ « Via c. U fen'Si.! t 

pleadings. Ihe proper course, it seems, would bo to lay the indietinent (nr 
extortion in the county where any act of extortion wL com miS rif 
person (lommits an oifence against the Customs Acts in any place on the 
water not being within a, jy county of the United Kingdom, or f Uie rove 

olheers have any _doubt whether such place is within the l.oo.uP.r.o. ..i' . 


^ otXUJCJUU Ull U 

a • I 4. i • 1 'j -1 ' -rw-. Gigli iiort or licirbour or on boiirfl miv 

foreign ship to which he does not belong, or an oifence committed by an alien 

on hoard any British ship on the high seas, may be tried before any court of 

.instice in the King s dominions, if the offender is found within the j Setion 

of the court and ( the court would have had cognisance of the oifence ha 


X / C. , s. Uno eliect of the Act 

to give adjoining cmiiities concurrent jurisdiction over an area of 1000 yards 
thiough the centre of which runs the boundary. The Act applies to aU olfencos! 
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587. An indictment for an offence committed within the county 
of a city or town corporate, except in London, Westminster, or the 
borough of_ Southwark, may be iireferred to the grand jury of the 
ne.xt adjoining county at the sessions of oyer and terminer or gaol 
delivery and may be tried there (/ ). If an indictment for such an 
offence has been found by the grand jury of the county of a city or 
toiMi, any court of oyer and terminer holden for such county of a 



IS to be measured geometrically fi’om the place where the offence is committed to 
the nearest point of the boundary, and not along the road (R. v. ]|W(18I1), 
o Jur. 22j); the distance, it seems, is to be measured on a map without regard to 
the curvature or ineouahties of the .^nrfnee nf fVie enyfli /'cad V . Cole 



s. 34). The Act does not apply to trials in limited jurisdictions {e.g.^ in boroughs 
which are not counties of themselves), but only to counties ; thus, an offence 
committed within oOO yards of the boundary of a borough which is not a county 
of itself cannot be tried at the (piarter sessions for the borough {R- v. Wdsh 
(1827), 1 Mood. C. C. 17d). The words “begun in one county and coin- 
})leted in another ’’ do not make it necessary that there should he active and 
continuing agenc}’ in the person who commits the offence; thus, where a blow 
was struck in the count}’' of Worcester, and the person struck died in thscity of 
Worcester, which is a county of itself, it was held that the offender could be tried 
for manslaughter in the city (/?. v. Jones (18.30), 1 Russell on Crimes, Gth ed., 
d). As regards detached parts of a couuty which are surrounded in whole or ni 
part by another county, the Counties (Detached Parts) Act, 1839 (^ & ^ 
Viet. c. 821, s. 1, gives the justices of the county which surrounds the detached 
part jurisdiction to act over that part, and the effect is that a crime committed 
in such a detached part may be tried in the county which surrounds it or m 
the county to which the detached part belongs (7/. v. Loader (1840), 1 Russell on 
Crimes, Gth ed., 7,note(w); Dickinson’s Quarter Sessions, 0th ed., 209). As to the 
transference of outlying parts of a county to another county, see County Police 
Act, 1840 (3 & 4 Viet. c. 88), s. 2, as explained by 21 & 22 Yict. c. G8, s- - 
(repealed by Statute Law Revision Act, 1892 (55 & 50 Viet. c. 19) ). - . - i 

(/) Counties of Cities Act, 1798 (38 Geo. 3, c. 52), ss. 2, 10; Municipa 
Corporations Act, 1882 (45 & 40 Viet. c. 50), s. 188, Sched. VI. The 
cases tried under the Counties of C’ities Act, 1798 (38 Geo. 3, c. 
deemed to bo the county of the city or town, and this may be stated m 
margin of the indictment, with or without the name of the county in vmicn^ 
offender is to bo tried, or may be stated iu the body of the indictment (Cumin 
Procedure Act, 1851 (14 & 15 Viet. c. 100), s.‘23; this enactment provme 
for the difficulty that arose from the conflicting decisions of /C ^ ' 
(1808), _ Russ. ct'Rjw 144, and R. v. Goff (1810), Russ. & Ry. 179). A coum._ 
of a city or town is a city or town which has been constituted a coi 
of itself, and is not comprised in any other county, and is go^eme 
its own sheriffs and other magistrates so that no officer of the 
large has power to intermeddle therein (1 Bl. Com. 119; d/ie r 
Case (1593), Poph. 10 R. v. Goia/h (1781), 2 Doug, (K. B.) 791). 
lowiim are the counties of cities : — Bristol, Canterbury, 


dch, AVoi-cestei-, York, Kiugston-up 


Newcastle-upon-Tyne. The following are the counties ol 

poii-Tweed, Canuarthen, Haverfordwest, Nottingham, roo , 

AV /' wni A « ’’n\ ni mu nnd 5 & 0 MCt- 1 


1 

Gloucester, Lichfield, Lincoln, Norw 
Hull, and 
Berwick-upoii 

Houthamptou (see stat. 5 A 0 Will, 4, c. 70), ss. 01. 109, and 5 & 0 ' of 

s. 1). t>eparate commissions of assize are issued and executed ..jester, 

the cities or towns of Newcastle-upon-Tyne, Exeter, Bristol, Norwich, J 

Lincoln, Nottingham, Worcester, A'ork, Haverfordwest, and Camai • 
the borough of Leicester (Archbold’s Criminal Pleading, 23rd ed., P' • 
lor five years next before the passing of the Criminal Justice A 
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Part II.— Original Criminal Jurisdiction. 


city or town may order the indictment to be tried by a iury of the 

next adjoining county 0). 

_ 588. If a person tendere, utters, or puts off any counterfeit coin 
in any county or jurisdiction, and also tenders, utters, or puts 
oft any other counterfeit coin in any other county or jurisdiction 
on the same day or within ten days next ensuing, or if two or 
more persons act in concert in dift’erent counties or jurisdic- 

commit any offence against the Coinage Offences Act, 
18 bl(//) the venue may be laid in any one of those counties or 

]unsdictions(0. 


Sect. 4. 

Venue. 

lUtcriii" 
counterfeit 
coin in 
two counties. 


_ 589. The venue of an offence committed on any person, oi 

in re.spect of any property, in or upon any coach, waggon, cart, oi 

other carriage employed on any journey or on board any vessel 

employed on any voyage or journey upon any navigable river, 

canal, or inland navigation, may be laid in any county tlirourrh any 

part whereof such coach, waggon, cart, carriage, or vessel passes in 

the course of the journey or voyage during which the oft'ence is 

committed, in the same manner as if it had been actually committed 
111 such county (A). 


rrime.s 
committed 
on journeys. 


A.'t, psol, .a commission of oyer ami terminer was not directed to he executed 
w.t an any conn y ot a city or county of a town then until such comniLiou 
shall be directed to be executed there, indictments for otfenccs committed therein 

tnition“ Act '"isfl 7l4 (Criminal Justice Adiiiinis- 

1 KV> V- Corporations Act 

,^''‘"’C‘*«he-upou-Tyiie is Northumberland- to 

Liisto, Gloucestershire; to CWer. Oheshiro to Kxeter, Devonshire’; to 

inf,^stoii-upon-iJull lorkshire (Municipal Corporations Act, l.SM^,Sclicd \l ) 
As to Bristol, seo li. v. s C A P fiOfi f x u c* 

boundaries, see v. 1‘ilhr (bsyOl^T C A 1> /’ v rv i ‘Iteration ot 

4 Ad. A LI. 66J; Local Goveruinciit Act, IbHS (dl A o2 Viet. c. dl'i 

il/) Counties of Cities Act, 1708 (;58 Geo. 3, c. 50) s 3 
(/,). 24 A 25 Viet, c, 00. ^ ’ 

(/) s. 2S. 

(A'} Criminal Law Act, 1^2(5 (7 Geo 4 c « t-- tf +i -i 
or other part of any highway, oiGf the sid;, bank ’cent -e; oi other par[ 
such river, eanal, or navigation, constitutes the bmindai-; of a n tw cou iti s 
he offence is triable m either of the counties through or adjoii to oi b th,’ 

li'thhrE (Lrii'C’X f Ad’a]:.) A. 

.. .11 .t; c: 'c 

left the carriage and iournoved in nu t W ^he person assaulted afterwards 

in tho couiitv of 15 ^ub^ • carnage on the same train to a jilaco 

Court it was he d that A “ the jurisdiction of the Central Criminal 

been intrusted with a parcel containin'o- In, f ^ ot a coach, who had 

1 • 4. ...1 Oiiuknotes and sov6rGi‘»‘iis r*'»ri’i/4ri tin 

ana ™,a .iw.,d. p....d?L^ri,7L‘ 

c oi sttuiing was not “ m or upon the coach/’ that the statute did not applj^ 



Sect. 4. 

Venue. 

Post Office 
ofienccs. 


Stcalin" 
from wreck. 


Peccipt of 

stolen 

property. 


Criminal Law and Procedure. 

590. Where an offence is committed in respect of a mail, mail- 
bag, postal packet, or money order, or any chattel, money, or 
valuable security sent by the post, the venue may be laid in any 
county or place in which the offender is apprehended or in custody, 
and also in any countj^ or place through which or through any part 
whereof the mail, mailbag, postal packet, money order, chattel, 
money or security passed in due course of conveyance bypost(0. 

591. The offence of plundering or stealing any part of any ship 
in distress or wrecked, stranded, or cast ashore, or any goods etc. 
belonging to such ship, may be tried either in the county or place in 
which the offence was committed or in any county or place next 
adjoining (m). 


592. The receiver of a chattel etc. knowing that it has been 
feloniously or unlawfully stolen or obtained by false pretences, 
whether he is charged as an accessory after the fact or with a sub- 
stantive felony or wdth a misdemeanour only, may be indicted m 
the county or place in which he may have had the 2 :)roperty in his 
possession, or in any county or place in which the party guilty of 
the principal felony or misdemeanour may he indicted, in the same 
manner as in the county where the receiver actually received the 
property (/O- 


593. A person having in his possession in any part of the United 

Kingdom any proi^erty which he has stolen or otheiwvise felonious y 
taken in any other part of the United Kingdom may be indicted oi* 
larceny in that part of the United Kingdom in which he has sue i 
property as wcdl as in the part wdiere he stole it. If a person m any 
2 )art of the United Kingdom receives or has any property wmicii 
been stolen or otherwise feloniously taken in any other part o ^ 
United Kingdom with knowledge that it was stolen etc., he , 
indicted for the offence of receiving in that jiart of the 
Kingdom in which he receives or has such property, in the sai 
manner as if it had been originally taken or stolen in ’ y 

the venue may be laid in the jiart where the tine 

be tried (o). 


594. The venue of the offence (p) of 
■'’ing possession of any pro^^erty stolen out of the United xi o 


that the guai 


lanl could not he tried in II., and that the propei ven 
county of O. {Sl/ai'jie's ('ase 2 Lew. C. C. ; sed (pio.re, - 

Pi'ercc. (18.32), 0 Cox, C. C. 117). offence 

(/) Post Office Act, 1908 (8 Edw. 7, c. 48), s. 72 (1). other 


tried in any 01 me said counties or places Vtnirr an oueui^® 

s. 72 (2)). 'The offence of being accessory to or of aiding V^f^.^ieutioneJ 

against the Act may be tried in any county or place in whicat 

offence may bo tried, ibid., s, 72 (3). 

(i/i) Larceny Act, 1861 (24 & 2o \ ict. c. 96), s. 64. 

(u) Ibid., s. 96. 

(o) n>id., ss. 96 and 114. > .-q 00 Aict. 

(/;) This offence was created by the Larceny Act, v 

c. o2) 


Part II. — Oiiigi.val Criminal Jurisdiction. 

with knowledge that it was stolen may be laid in any county or 
place in which the accused has or has had the property ( 5 ), 

is feloniously stricken, poisoned, or otherwise 
hint upon the sea, or at any place out of England or Ireland, and 
dies of such stroke etc. in England or Ireland, or, being feloniously 
stricken etc. in England or Ireland, dies of the same at sea or 
at any place out of England or Ireland, the offender, whether 
principal or accessory, may be indicted in the county or iilace in 

Imppentur)^' '' ''''' ^ni’t 

treason or misprision of treason 
committed out of England, and for oppressions committed out of 

England by colonial governors, are triable in the King’s Bench 

vision of the High Court of Justice or by special comiSission in 
fouch county as the King may appoint (.s*). 

Offences by the Governor-General of' India and other iiersons in 

cei tain offices 111 India, and by persons in the public service in other 

possessions of the Crown outside the United King, loin, niav be S 

m he King’s Bencli Bivisioii of the High Court of Ju;tic?(M 

An offence undei the Official Secrets Act, 188!) (uj, if alleged to 

have been committed out of the Unite, 1 Kingdom, is triable ni the 

lunp Lench Division of the High Court of Justice or at the 
Central Criminal Court (/;). ^ 

'Hie offence of wilfully neglecting or delaving to deliver or 
transmit writs or the election of members of Parliament is amn 

S Justice (c)." ^ Colmt 

597. If a person who is subject to the Hutiny Act for the time 
being in force is committed to take his trial fm- any nuirder or 

(,/) Larceny Act, KSlil (04 A 9,;), s. 1 (1) 

(/•) < Hleiices the Person Auf /•>! p. .),• -ir- - s 

//. V. Cofi/tihat (17S.3), 1 Leach ,'iS8 ^riii i-r' ^ See 

win, causes the death of another pijr-son twVnTcrdonr *'!»’'‘ih''ier 

of the Kins ; v. Lca-A (iSoT), Dear" A ff is' • r ,luns,li,.tion 

-1C,-,, jn-r Lor,l Russell of Killowex C J \t n Vu,’ -‘L P- 

(«) 8tat. (l,-,.ld) :5o lien. ,s, c. 2. s.’l sM i t ^ im 

see 1 ,. 27(1. a,de) ; stat. (Kias) U Win ;j , ’■'j ^ c- H, s. 4 

ea within the Admiralty t<» _peaHons committed at 


(see p. -JT!!. cude) ; stat. (Kias) 11 Will ' r>\ f f 

sea within the Admiralty iuri.siliction soe’o ‘>-7 ^7 committed at 

(L>8 Jlon. N, c. lo). For a modeiH 

trouHons committod alirond. sor. // ,, r Court for 
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8ect. 4. 

Venue. 


Leath in 
one place 
causerl by 
criminal act 
in another 
place. 


Offences 
triable in 
Kin,fr‘s Hench 
Pi vision. 



(a) o2 tV: 58 \'ict. c. 52. 
ih) lin'd., s. (i. 

(-•) Rarliamentary Writs Act, 18i;5 (.73 Geo 3 c S'O . r, • . , 

Llecj loxs. '* • h; and see title 


'rrial of 
‘Si lid iers for 
murdyr etc. 
at. ( 'entral 
Criminal 
Court. 




Jl.L. — 1\. 
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Criminal Law and Procedure. 


Sect. 4. 

Venue 


Indictment 
tried wlierc 
venue laid. 

Change of 
venue. 


manslaughter of a person also subject to that Act committed at 
any place in England and out of the jurisdiction of the Central 
Ciiminal Court, the King’s Bench Division may, upon the applica- 
tion of the Secretary of State for War, order that the prisoner 
should be indicted and tried at the Central Criminal Court, and 
theieupon he may be tried there, as if the murder or manslaughter 

had been committed within the jurisdiction of the Central Criminal 
Court id). 

Perjury liefore a naval court-martial, wherever committed, is 
triable in England (e). 

598. If the venue for the trial of a crime is laid in a particular 
county or place, the indictment must in general be tried there; the 
venue cannot be laid in one county or place and tried in another (/). 
But the King’s Bench Division of the High Court of Justice has 
power to change the venue and to order the trial to take place in 
any county or jurisdiction in the realm {(/). 


Commence- 
ment of 
criminal 
proceedings. 

Summonses 
and warrants. 


Part III 


Proceedings Preliminary to 
Indictment. 


Sect. 1. — Securiiu/ Attendance of Accused Person. 

Suij-Sect. 1 . — Summonses and Warrants. 

599. The first step in the ordinary course of criminal^ procedure 
is to bring a person charged with a crime before justices of the 
peace in order that the charge may he investigated. ^ , 

The attendance of an accused person before justices is seeme 
either by summons or by arrest, either under or without^ a 
warrant (A). Summonses and warrants of arrest are issued b} a 
justice on an information being laid before him. A warran o 


(f/) Jurisdiction in Iloniicidos Act, 1S(12 (2J A 20 Yict. c. . 

(e) Naval Discipline Act, LSOO (20 A 30 Viet. c. 109), s. 0/^. 

provision as to the venue, if the perjury is committed out of 
courts-martial are under this Act held on board a man-of-war (see d'i'i-, s- 
perjury at a court so held is triable according to the rules relating to 
committed within the Admiralty jurisdiction : see ]>. 273, 

( /■) See li. v. Mifchdl (lS-12); 2 Q. 13. 030, and Counties of Cities Aci, 

(as'Oeo. 3, c. o2), s. 3. 

(v) See p. 330, post. ^ to 

(/() For the ])rocedure in reference to summonses and .j2'. 

an indictable offence, see the Indictable CUfeuces Act, 18 -IS (11 A 1- egcuriog 
ss. 1, 2. Summonses, warrants, and arrests are mere machmen 
the attendance of an accused ]>erson. The invalidity of any of these ]) .^ppear? 
steps will not atfect tlic jurisdiction of justices, if the accused peis^ ^ ^ jjurjhes 
and the charge is one which the justices have ])ower to investiga e i, 

{1870), 4 Q. 13. D. 014, C.C.li.). 


; no 
ival 


mouses, warrants, and arrests are mere maenmex; .pipiiiiian' 
3 of an accused ]>erson. The invalidity of any of these pi 
atfect the jurisdiction of justices, if the accused p^i^^ iJunhc^ 

• V • 1 . 1 • • i. .. 7,. (r;! tP I /i ► ' • 
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arrest may issue on a summons being disobeyed, or may issue in 
the hrst instance. 

A summons is an order in ^Yriting, signed by a justice and directed 
to an accused person requiring liim to attend before a justice or 
justices to answer a criminal charge (i). 

A warrant of arrest is an order, also in writing under the band 

and seal of a justice or other person in authority, addressed to 

a police constable by name, or by the name of bis ofhce, and to all 

other peace ofhcers in a certain area, commanding him or them to 

arrest an imcused person and bring him before the justices sittin- 

in a specified place, to answer the charge which is referred to in the 
cii rfl.nt \li) 4 

600. Summonses or warrants may be issued by a justice of the 
peace for any county, city, borough or place in England or Wales 
when an information has been laid before such justice that any 

V’ tllfoiices Act, IMS (11 & 12 Viet c I'M 

.Schedule, . onn < It is served by u constable or other ,,eace\, Ulcer I.;,, n t ho p ,7 t v 

to whom It IS directed by delivering it to such party persoiiallv, or if ho c- inio't 

convenient y be niet with then by leaving it with -smiie person for 1 mas 
liLst oi TJio.st nsiiitl place oi ubedo (//ic/., s. 9). ^ ^ 

, > in tlie case of an indictable ofVeiice see Indi.'t 

£::idi:t:^::ii^;d'br, lliit 

;A?s;('S.;;'yyr 

a warrant may bo issued by a supcrintemlent 77 a slii, , ‘ , 7 

officer of a local marine boa -d ; sebv ss o y i j ''j' 
of Trade oliicor at a port or di tricVoi by hfs ; , ■ 

if the oflicer so reliuire on oath 77 ' ' '"‘‘'i®. 

appiTuiticeclmr;-ed with the 

obedience, continued breach of duty or nii'b7'fM7° ' 
tioii, If his name is ui,kiiow7 5im‘7St7e he7:V •' 

i.s.siio a soarcli WiiiTaiit authnrisiii<r . .1 ■ I J'^* *-'* Jit coiiimon law, 

and the arrest of any iiersoii foiimriii '*r' ' *■* ' stolen goods 

In other cases a gemu-arwarraiit ^ i ‘ I’' 'i"!'- 

and publishers " ot^7c7^ain siieidJic? 77*7 7 7'"" 

J/o/oo/ H) .State Tr. I()()l, at p 7)o7 7' 7/ “*''**7'”' ■ 

1!) State Tr 10’^^) • /• ^ Littiih v. ( arnnatim (17^0) 

the arrest of an ’indefinito 


2(b IJ. 027), in unlicen-sed theatres and otL ■ Ain'''' [Ispt; 

(J)iHorderlv Houses Act ]7oW‘> i( vA o pii*dic entertainnienl 

lSd9 (2 A ;i Vied. 0.47) s..l.n A . - "• 7 A ‘^I^'tropolitan Police Act, 

J’olice Act, l.s;j9 (2(.td Viet' c 

number of statutes to issue 'soi,., l! ’ "‘'®*>®e.s are also autliorised by a 

niay issue at coinuioi! iawrec ; ' 7 7 *h'-® "'hicli the.i 

justiecs’ order committing \u. a7u7d 772;., f ''■‘*"'‘‘"7’^ ‘ 

an indictable oUbneo) is nruh* nnh ^ l>u&on to take his trial foi 

ci,lK'lliilp,I ,„.,I tho iiislitp. !”yii."liiitiy e:,;tTi,i,i„ti„ri i, 


SfXT. 1. 

Seeming 
Attendance 
of Accused 
Person. 


Juri.sdiction 
of justices 
to issue 
summonses 
etc. 
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Skct. 1. 

Securing 
Attendance 
of Accused 
Person. 


Infomiation. 


Inforuier. 


Attornev- 

General. 


Director of 
rublie 

Prosecutions. 


pel son has committed, or is suspected to have committed, any 
indictable oftence within the limits of the jurisdiction of such 
justice, or that any person guilty or suspected of having committed 
any such crime outside such jurisdiction is residing or being, or 
suspected to reside or be, within such jurisdiction (^). 

601. A warrant cannot issue unless there is an information in 
writing and on oath. A summons may be issued on an oral and 
unsworn information (m)- 

Generally speaking, any person may be the informer and may 
make the charge before the justice, except where there is statutory 
provision limiting the power of making the charge to certain 
l)ersons, or making the consent or order of some person a condition 
precedent to the institution of the proceedings (n). 

602. It is the duty of the Attorney-General to institute prosecu- 
tions for crimes which have a tendency to disturb the peace of the 
State or to endanger the Government; and no information at 
tlie suit of anyone but the Attorney-General will be granted by the 
King’s Bench Bivision of the High Court of Justice for such an 
offence (o). 


603. It is the duty of the Birector of Public Prosecutions, under 
the superintendence of the Attorney-General, to institute, undertake 
or carry on such criminal proceedings, and to give such advice and 
assistance to chief officers of police, clerks to justices and other 
persons, whether officers or not, concerned in any criminal pro- 
ceeding, respecting the conduct of that proceeding, as may be for tlie 
time being prescribed by regulations under the Prosecution oi 
Olfences Act, 1879 (p), or may be directed in a special case by the 
Attorney-General. The regulations under that Act provide for t e 
Director of Public Prosecutions taking action in cases of importance 
or difficulty, or in which special circumstances or the refusal or 
failure of a person to proceed with a prosecution api^ear to reii ei 
the action of such Director necessary to secure the due prosecutio 
of an offender {q). 


(/) In(lic*tal)le Offences Act. 1848 (11 & 12 Viet. c. 42). s. 1. As to ^ 

o appi'chend a person for otfonces coininittod on the high seas or a i ‘ ’ 
hi<L, s. 2, and Schedule, Form E; and v. PJyre {18(>8), L. Ih -1 U- 
o a warrant when an indictment has been found against a oifencfl 

uistody, see ih/tL, s. ,'i, and Sched. G-. As to the procedure when 
or which a person is brought before a justice was coninntted ou - 

urisdiction, see ihid., s. 22. n'nri^n'^^ 

{in) Indictable Otfences Act, 1648 (11 & 12 Viet. c. 42), s. 8 ; see 

Urahner (1885), 49 J. P. 227. Tr- 

(n) n. V. Keniudif (1902), 86 L. T. 753; R. v. Oranaiclh (184Jj, - ^ 

N. 3.) 979. See }). 293, , 

(o) R. y. LaiK/hi/, Ex jtarte Crawshaij (1860), 8 Cox, C. C. 3oo. 

(jA 42 & 43 Vict. c. 22. ' . ^ Viet. 

(7) 2; see also Prosecution of Offences Act, ^ 1884 | ' p 

^ 5s), and Prosecution of Offences Act. 1908 (8 Phlw. 7, A* . ' hougE=» 
inder the Acts of 1879 and 1884 were made 25th January, 188 
Summaiy Procedure, 8th ed.. 485). 
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604 . There are some statutes which require that certain criminal 
proceedings sliould be undertaken bj' particular persons, or only 
with the consent of particular persons, hut in the absence of 
statutory provisions to the contrary any person may of his own 
initiative, and without any preliminary consent, institute criminal 
proceedings with a view to an indictment (r). 


605 . If application is made to a justice to issue a summons or a 
warrant of arrest, he must exercise a judicial discretion in deciding 
to grant or refuse it. If he declines jurisdiction, or refuses to grant 
a summons for a reason which is bad in law, a rule may be 
granted by the King’s Bench Division of the High Court of .Justice 


. (r) I'l ruaiiy statutes relating to proceedings before a court of sunnuury 
jurisdiction tliere are i.rovisions defining what person should be the inforinaut 
(seo e.,/., Oliences against the I’ersoii Act, ISfil ( 1>1 eX- 25 Viet. c. 100), s. r2 ■ and 

y. fW/i (ISSSk 5TL. J. (M. C.) -Id; JWarim, v. IVUIoihjUhj, [iiloT] 

i ) "r V a IS M.AW.(H.3; .bmM y./leur (lOO.'J). 

...ox, L. O. 4o8). Ju a few cases of mdictalilo oliences tho power of in.stitutin^*- 

proceedings IS limited to certain persons or made sul^ject to the consent id' certain 

persons, hor instunce all indictruonts for any otl'ences under the Customs Acts 

must be prelerred in tho name of the Attornoy-General or of some ofiicer of 

C ustorns or inland Levenue (Customs Consolidation Act, l.S 7(3 (;ji) A: 40 Viet c dOl 

‘1'° Attorney-General is re.juired for a pro.seeutioa 
under the U hcial Secrets Act, 18, SO m & .0;i Viet. c. 52) (see iG',/., s. 7(1)) 

the J ubljc liodie.s Corrupt J-raetice.s Act, 18S0 (52 A 5;i Vict. c. (10) (seo i/a,/. 

a d) the Irevoutiou ot (.orruption Act, 190(1 ((i Edw. 7, c. 3-1) (see i/,/,/ s •>, 1 ))’ 

the Law ot Iroperty Aineudnient Art, 1,S50 (22 A 23 Vict. c. 35) (see iG,/ 

Act 18(0 _(d>i A' uJ \ict. c. oo;, s. 80, the J’uiushmeiit of incest Act, 1!M)S 

f Is lVia'i-*’' b It 18 coinnieueeil hy or on behalf of tlie Jhreetor 

of lubhc Iroseeut.ons (.see ,G,/., s. (i). AVhere an eleetio.i ca.rt or election 
comnns-sioners have reporte.1 that persons liave been guilty of any co.r n 
prae ICO, it rests with the Attorney-, ieneral to dee.do whether he Gionld or 
should not institute or direct a prosecution ; hut it .seom.s that there is notliiier 

im\’\‘'lh'yA‘y’wH '"‘p ‘7’" ‘"7““’'"- “ I"<''^i''-'Utiou if he wishes (C'orriqrt 

proseeutions by the J.i^etor of Puhlio iLoeiitiin.rioi- .ini^ oJ iC^a; 
piactiee.s, see tin, ss. - 1 . 1 , ,,, and as to liroseoutions hv the returnin- ollirer 
at an election tor iierso.iat.on, see liiillot Act, 1872 (35 A 3(1 ^'iet? e 3.3) 

y *’8i-“s- foter-s llegnslration Act, 18-13 ((i A 7 Vict c bs)’ 

ss hh. ,8i. See tit e I'.LKCTloxs. H any person is charged before a bis i,^; 

with any crime under the K.xplo.sivo Siihstiinees Act, 1W3 (-m Viet, m 3 ) 

o7llm7\ttorllc77lJnw'a'r eU^ptlyAim mf f •"'‘“‘V’*'' 

f If- o'.. .X,,"b‘)7i;;r 7' 7rrr,i' “ lit 

A prosecution under the dVri itoi-inl t • / . . t.s. 

instin7ed . :j-nr,h "*■ 11“^ ‘vilig cannot lie 

cnniiinil iiroseciitio.i for libel can he coiiiineneed against Iny p.-opiK’ nih: 
anyiihG i'a (•"G.onsihle for tho jaihlieation o[ -t iiew.spapor f„r 

oll'e.ice under the Hehtors Act. 1 8.i';(377!3 ViVTiw) “ T ’’jy'kj',"!’', 

Art \HS'{ (.k; a- -it vh .4 , -1 ^ ^in'h*r tlio ihinkruiitcy 

■’ T ('• 1 ■ 1 ^' hv a court exercisin''" hnnkruntev 

jurisdiction, and in such a ea.se the Director. .f P.imtr. i> narikiuptcj 

•in.l c.iri v .... tlw. , ^ ^ ^ IS to institute 

11 1 ? the inoMcution (ilehtors Act, iSliP 812 eSc ;13 Vict c q in- 

llankruptcy Art, J.S,s;l (48 A 47 Viet c VM - c. o.,, s 

...oko. ,1,0 ..ii, 

lOOLCod,,,,;. „i to ,.„-,.„t I.iiy.tie f,.., t|,e,„ 


Skct. 1. 

Securing 
Attendance 
of Accused 
Person, 

Hight of 
any person 
-to initiate 
criminal 
proceedings. 

Discretion of 
justices as 
to summonses 
etc. 



294 


Ckiminal Law and Procedure. 


Sect. 1. 

Securing 
Attendance 
of Accused 
Person. 


No limitation 
of crime in 
general for 
criminal 
proceedings. 


to compel him to hear and determine the matter (s). If he exercises 
his disci etion and does so properly, the court will not grant a 
mandamus to hear and determine the matter (a). If he refuses to 
giant a summons or warrant and assigns several reasons for doing 
so, and some of these reasons are bad in law, but others are 
good, the court will not grant a mandamus (7>). 

606. Criminal prosecutions, except where there are statutory 
provisions to the contraiy (c), may be commenced at any time after 


11 Cox, C. C. o3o), and a private person instituting such a prosecution without 
the order of a judge may now obtain an order for the payment of his costs (Costs 
in Criminal Cases Act, 1908 (8 Edw. 7, c. 15), s. 10, repealing s. 17 of Debtors 



Otronces against the Person Act. 1801, and of inllicting bodily injury on a person 
under sixteen, if the justice.^ before wliom a com]>laint of the offences is heard 


j>laint 

certify that it is necessary for the pur])oscs of public justice that the prose- 
cution should be conducted by the guardians of the poor or overseers of the 
place where the offence is alleged to have been committed, the guardians, or, 
if tlicrc are no guardians, the overseers, must conduct the prosecution [ibtd.t 
s. 78). 

(.s) li. V. Bfjrde (1890), 00 L. J. (m. c.) 17. As to mandamus, see title 
Pkactice. 

(o) U. V. Bros (1901), 85 L. T. 581 ; 11. v. Ktnnedy (1902), 80 L. T. 753. 

(h) Pi. V. Kennedy^ supra. . 

(r) Various periods of limitation after the offence is committed are providea 
by different statutes for the commencement of proceedings, e.y. : (1) liiiee yeais 
in the ease of treason (except the treason of designing, endeavouring or atteuipu^o 
any assassination on the body of the King by poison or otherwise), if 
mitted in any part of the United Kingdom (Treason Act, 1995 (7 & 8 
c. 8), s. 5; Treason Act, 1708 (7 Ann. c. 21); Treason (Ireland) Act, hS-1 I 
it 2 Geo. 4, c. 24); Post. 249; falsely pretending to be in holy 
solemnising matrimony according to the rites of the Church of Dug 
(XIarriago Act, 1828 (4 Geo. 4, c, 70). s. 21); offences against the ^ 

(Customs Consolidation Act, 1 S7() (89 it 40 Viet. c. 80), s. 257 ; see A. v. 'dljompsf 

(1851), 10 U. ]J. 882); ofl'on- cs against the Births and Deaths Registration | - 

18 <4 ( 8 1 it 88 A ict. c. 88), s 46, or against the Merchandise Act, * ^ 

(50 ct 51 - •» ' .ii • ^ :..-i oi oni' 

year after 

b( ioie the imvvr » um.; i.thi' 

(2) Two years in the easeof all iidictine.-'ds under any penal h,,te 

forfeiture is limited to the Kim (stat. .81 I^iliz. c. 5, s. 5C unless . 


iJe *58 A ict* C- 88), s K), or against the Mcrchan(li??e 

A'ict. e. 28), s. 15 (there I'S an alternative jieriod of limitation o 

' the discovery of tlu offence bv the jiroseeution, if that p 

' c.\j)iration of three V'ars fm.m the eoininission of the offence {< '' -h 


lorieuure IS Jimiieu to tiie ivin^i (stat. .81 Uliz. c. o, s. oi, / tion 

juescribes a different period. (8^ Ei<>hfet ui months in the case of a pijotec 

for perjury under the Marriage AtT, 18^^'40 (8 A 4 

solemnisation of the marriage for he proci which the false aec 

punishable under that Act as pcu-Ti’v was^*- i^'iide {ibid., s. 4). 

in the case of offences against the RioiAct, 1 7 ^*^ d ( 1 Geo. 1 , stat. 2, c. ipupoii 

or the Shijijting < lifences Act, 1 798 (88 C'o.’;i. c. '^^7). s. 8 ; offences Poach- 

indictment or otherwise than upon sunuarv co’ nviction under . prices 

ing Act, 1828 (9 Geo. 4. c. 09) [ihid.^ s. offo) under the Coiiuj) 

Prevention Acts, f.r., the CorrnjU Practici pj-ev ontion Act, (1/ 

e. 102), the Corruj)t Practices Prevention-Vot ^ 1 >S 08 (20 Oc A ' 18'- 

Parliamentarv Elections Act, 1.S08 (81 A- oL^'^ct. c. 125), the Lailo - ' 

(85 A 80 A'ict. c. 88), Part HI., tlie Parliamentary Dlcetions am ^ ^ 

Practii'es Act. 1879 (42 A 48 A'ict. c. 75), ^h^ Rejmesentatian o plerral 
Act, 1S07 (80 A 81 A'ict. c. 102;. ss. II, 49'„ 50, or the Corrupt 
Piactices I'revention Act, 1888 (40 A 47 A’icf. c. 51) ; if j? held 

committed in reference to an election with resplect to which an 
by election commissioners, the period of limitation K one yeai a 
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the commission of the offence (d). A prosecution is commenced, 
when an information is laid before a justice (e), or, if there is no 
information, when the accused is brought before a justice to answer 
the charge (/), or, if there is no preliminary examination before a 
justice, when an indictment is preferred {g). 


was committed or three months after the report of such commissioners, which- 
ever period last expires, but must in any case not exceed two years after the 
offence was committed (Corrupt and Illegal Practices Prevention Act, 18.S.‘1 
(4() & 47 \ict. c. ol), s. 51). (5) Six months in the case of offences against the 

Unlawful Drilling Act, 1819 (60 Geo. 8 & 1 Geo. 4, c. 1) {ibid., s. 7) ; the offence 
of unlawfully and carnally knowing or attempting to have unlawful carnal 
knowledge of a girl of or above the age of thirteen years and under the age of 
sixteen (Criminal Law Amendment Act. 1885 (48 & 49 Viet. c. 69), s. 5; 
Prevention of Cruelty to Children Act, 1904 (4 Edw. 7, e. 15), s. 27; and see 
ft. v. If [1898] 1 Q. B. 174, C. C. R.). For any act done in pursuance or 
execution, or intended execution, of any Act of Parliament or of any public 
duty or authoiity, or in respect of any alleged neglect or default in the execu- 
tion of any such act, duty or authority, the prosecution must be commenced 
within six months next after the act, neglect or default complained of, or in 
case of continuance of injury within six months after the ceasing of such injury 
(Public Authorities Protection Act, 189:5 (56 & 57 Viet. c. 61), s. 1 ; see title 
Public Authorities and Public Officers). (6) Three months in the case 
of blasphemy under 9 Will. 8, c. 85 (information of the blasphemous words 
must be given within four days after the words spoken {ibid., s. 2) ). 

Proof of the issue of a warrant which is not executed within the time limited 
for commencing the ju’csecution is not proof that the prosecution is commenced 
in time, unless proof is also given of the information {R. v. PhiUips (1818), 
Russ. & Ry. 869; R. Parker (1864), Le. ct Ca. 459; R. v. JPdl (1860), 
2 F. & F. 16). If an indictinent is presented within the time limited and is 
ignored, semble the prosecution has been commenced in time, and another 
indictment found after the ex])iration of the limited time would be valid {R. v. 
Kijlmi nsUr (18.55), 7 C. & P. 228). If a prosecution is commenced for one 
offence (e.(/., feloniously shooting) within the limited time, and after the ex])ira- 
tion of the limited time an indictment is found for a different offence arising 
out of the same facts (c.r/., an offence under the Night Poaching Act, 1828 
(9 Geo. 4, c. 691 ), the prosecution is not commenced in time as regards the 
offence for which the indictinent is found, unless the offence for which the 
indictment is found is one of which the accused person could have been found 
gudty, if he had been indicted for the other offence {R. v. 6h«WG1869), 11 Cox, 
C. C. 885): so, if a prosecution is commenced within the limited time for ra))e, 
and the nidictment is found after the exjiiration of such time for an offence 
specified in s, 9 of the Criminal Law Amendment Act, 1885 (48 it 49 Viet, c. 69), 
the indictment is in time, because on an indictment for rape a person can 

1 offence (see Criminal Law Amendment Act, 

l88c> (4S 4.) \ict. c. 69), s. 9). Where there is a time limited for the com- 

mencMWit of a prosecution, the day on which the offence was committed is to 
rl’wmViM computation of the prescribed time (Raddiffe v. Barthohmew, 

• ^ Pc/tew v. IVonford [Inhabitants) (1829), 9 B. & C. 1:54; 

I Ilhams v Lurucss (1840), 12 Ad. & El. 6:i5). Sundays are to be included in 
the computation of time, unless the statute prescribing the time expressly 
excludes them [R. v. Middlesex Justices (184:5), 2 Dowl. (x. s.) 719). In every 
Act passed after 18o() “ month” means calendar month, unless the Act expressly 

-ivy*. to di&trary (Interpretation Act, 1889 

(t)2 A o8 A ict. c. 68), s. 8). ^ ^ ’ 

[d) As regards offences punishable under the Summary Jurisdiction Acts, 
except where some other limitation of time is prescrihthl by statutes, the 
inloiinatioii iniist ho laid within six calendar months from tlie time when the 

matter of the infonnatiou arose (Summary Jurisdiction Act, 1848 (11 & 12 Viet, 
c. 4.5), s. 11 ; see title Magistrates). 

(e) R. v. (1797), 1 East, P. C. 186, C. C R 

;/) /;. v. Austin (1845), 1 Car. A Kir. 621. 
jj) R. v. Kilhainsttr (1835), 7 C. A P. 2‘'8 
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Sect. 1. 


Securing 
Attendance 
of Accused 
Person. 


S u B - Sect. 2 . — A rres t. 


(i.) In General. 


Arrest. 


By a private 
person 


Treason or 
felony 


consists of the actual seizure or touching of a 

rant nia he , S' ^ ^'Ithout a war- 

hv statute niirl 1 by common law or 

on tl f r^et l nP -I' '''■ by a peace officer 

oImi iLliative °bicer on his 

ln.Wni assaults any person with intent to resist or prevent 
law till apprehension is guilty of a misdemeanour ii). 

All inlant under seven cannot, it seems, be arrested (/r). 


(ii.) Arrest without Warrant, 


V common law the power of a private person to arrest is 

11111 ^ec 0 cases Adhere treason or felon has been actual]}^ committed 
or attempted, or where there is immediate danger of treason or 

committed, or Avhere a breach of tlie iieace has been 

actually committed or is apprehended (/). 


609 . If treason or felony has been actually committed, anyone 

except the King {m) may without a warrant arrest a j^erson whom 

tiieie IS reasonable cause for susiiecting of liaA’ing committed the 
crime (u). ^ ^ 

Anyone may without a Avarrant arrest a person Avhom he sees 

on the imint of committing or attemjitiiig to commit treason or 

ielony(o), but tliere is no ^lOAver of arrest if the attempt has 
ceased {p). 


r V. Sf-arks (170^), 6 Mod. Rep. 173 ; Sawhm v. Jervis (lSo8), 

Jh. ly. A h. mo, Ex. (;h. ; Itnssen v. Lmas (182^1), 1 C. A P. 153. The mere 


l)ionoiniciii^^ of words of arrest without toucliin;? the body of the person d 

and 


to aiTost^iB not nn arrest, miiess the ])erson submits to the ])rocess aiiu 
goes rvith tJio arresting ollieer. If he does not submit, there can be no arrest, 
unless the olheer lays hold of him {llunur v. (17;J9), Puller's Nisi Trius, 

\J 1 J % 


(0 Offences against the Person Act, ISGl (LM & 2o Viet. c. 100), s. 3S'. ; 

/.') J/arrI, V. loa. ’n- (hsc.'J), H C. 1!. (y. s.) d.'lo ; see i). 23<), (n,te. r* '* 

1>. C., c. 12 ; 2 Hale, 1\ 1. 7.S; Post. . 'll. S. 


r, -Iviiig has no power to arrest or order the arrest of anyone (2 Co. n^ ■ 

Cb, I8i , see Last oj Kimbottun {^Lord) u)id iht Fire Mentht-rs (1341), 4 State fi- 
o3). 


(a) Dalton’s Country Justice, n. -I-IS ; 2 Co. Inst. 52; 1 Hale, P. C. iSlt: 2 
Hale, I . C. ,S2; Post. 310, 31S ; flJia-nk.P. C., e. 12, s. 1 ; AUc, v. n7ny<M6.>S), 
■S C. iV I’. 522 ; Jt. y. Price (l>s;;8), 8 C. A P. 2,S2. As to hue and cry, see 2 to. 


Inst. 172 ; 1 Hale, 1'. C. ICI ; Pogt 309, 310, and p. 300, pod. 


(o) 2 Hawk. P. c., c. 12, s. 19 ; 2 Roll. Ahr. tit. Trespa.-s, Tinpnsonmen • 
od. L; JJavduck y. JkiJur (1800\ 2 Bos. A V. 200; F. v. I/nnt (1825), 1 -jmoa* 
. C. 93; i^ee A/ten v. Lond< n and Ponih WedirnPaU. Co. ri870), R-bQ-b-^' 

/ \ cf . ^ -Vs to tiie 


559 

C 


{]>) See Al/cn v. Foidon amt Wtsiern Pud, Co., t^vpra. 

authoiity of a servant to aiiest in respect of an otlence committed or - 


c 

Dam 


t: 


* \ 


•J 







*• » 





. .K- 

s. . ^ 1 


' - rT r^** / ' ‘ /« 





. . < 

t 


V 

• 




.* 


w 

\ 


\ ^ V J r 
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61(X A private person may also M’ithout a warrant arrest any- 
one who in his presence commits a lireach of the peace, when the 
breach IS still continuing, or, if it is not still continuing, when 
there is reasonable grouncl for apprehending a renewal of the 
breach, or when the otfender escapes immediately alter committinfr 
the breach and is taken on fresh pursuit, which commenced 
immediately and is continued without a break (q). 

A pi wate person may also, it seems, arrest without a warrant any- 
one who there is reasonable ground for supposing is about to comuiit 
a breach of the peace m the presence of such private person (r). 

C^T'i'virf p’ ‘jl’ !>• •^"b see, too, ^letiopolitau Polico 
Act iw.) {> i ,3 V ict. c. 4/), .s. ()G, aii.l p. ;j0l, post). 

t CT L. J. (M. C.) 1, ii. ; o IJaVk. 

i. o.,c. l_, s. 1. Astoperson.sactinjt underthecomiiiaiiilot'a iusticeof the oeace 

in suppressing a not or m aid of the police, see p. post! A In-.lh ot Ihe 
1 r . A. r . ,il , ; Lutuaril v. Jlftihlr/eii (ItsoU) 4 II A- V -ITS .,,,,1 „ rii\ ^ , 

when public akrin and e.xciteinent are cawsed bv a por.son's’wr.ai.d'ul acV" Vl’ero 
annoyaneo and drsturbanco or insult to a pershii or abusive laieoiUo or 

Tit“l v .. ti... 

hildei 01 hy a constable whom he calls to bis assistance, but cannot be r.iven in 
chai gi {ilnd ) ihe persistent rin>,niig of another person’s .loor bell dot^s not of 

wbeit the wus lielfi f 11 of<//nv7 V, // f l.Sii'j’i <)( ' A- P li i- i ‘ f i 

Ki-ouml for a prosecution under the I'ublic Meetb m Act’ I'lOS bs Fdw o 

Ei~ s-f biiEas 

“sri * biiEr ' 

7'«yer(Us'i5),4 bw. A M. Ent'-l 'Vi " ^ 'i‘"w v. 

disorilerjy cnijtluct in oiMieiU' to abusive or 

to (Ie8i8t,\such ('oiuliict bv'hiin -n » ^ t erowil to asseiiiljlo and rofu.sorf 

an airo8t witl.om a wanlm T ^ ^ •^>"1 .i'l-^tdies 

tlio passions of tho crowd and to bf excite 

so abused” or annoyed {In.,/e v vi//''m3G'’ 7 

obstruct a public ofiicer aVetun‘iin^^'!.lH d^turl»auce and molest and 

a breach of tho p^aco {S,ii/slffr„ v I/' 7/ ^ ^^''^^‘■■'dion ot his duty is 

ArANSl-lELl), 0 J at 1, 151 V; (b^OiS), 1 Taunt. I IG, per Jaord 

(.30 kt 51 Viet c. 55), y (7 -sheMlf, seo Shorills Act. tssT 

lUiLliTs. If a hvstaniler*sees iwo*^ ^ 

or either of thein and I's not } ^‘b'btiugjio inay arrest an^^ 

Q. B. ;n5b Asto fresh pursuit srV^ v /ib/ZVi o-1 ''V - 

IIVf/4Tr (bS54), Dears C C 

205; yt V. J/urWci(bSGS);L 

atp. 3. * (■)>--.. J. (m. c.) 1, (. i _\ It, AVilliams, J., 
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Securing 
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Person. 


Peace orticci'p. 


Su>piciou of 
felony. 


4 


If a bleach of the peace has been committed, and there is nothin" 
to show that the offender intends to renew the offence, there is no 
power at common law to arrest without a M'arrant (s). 

In cases of misdemeanour other than those which amount 
to a bleach of the peace there is, in the absence of statutory 
authority, no power to arrest without a warrant (t). 


611. Peace officers, he., constables and other persons who are 
specially employ^ed in the j^i^’cservation of the i^eace (w), have at 
common law the same powers of arrest that private persons have, 
and certain additional jiowers. 

A peace officer may arrest on suspicion of felony, whether a 
y a s or has not been committed (x). 


1 niiofJnj y. Snnjisdii (KSo.j). 1 Cr. M. & R. 7d7 ; Baimes v. (1841), 
'1 (i. D. ojj; Pi. V. Wdiktr (l<Sj4), Dears. C. C. 358; R, v. Marsikn (1868), 
^ f-'- 1 A. V. Light (1857), 27 L. J. (m. c.) I, 

. C. R. Qua re wliether, from statute, a private person has not the 

]K)\verof arresting an otlonder committing a misdemeanour and injuring such 
jierson s jiroperty, if tliero is no other way of ])rotecting the property (see 2 Poll. 
Abr. tit. Tivs])ass, Iinjirisonincnt, 550, ]•] ; Allen v. London and South ]V€stirn 
R<nL ( o. (18,0). Ij. it. 0 D, 05; Jhmson v. I[7///er, [1901] 1 Jv. B. 390; 
Ahraham:^ v. Jhakin, [1891] 1 Q. 13. 510, C. A.; Stevens v. Binshelwood 
(1891), 55 J. 1*. ;541, C. A.). 

(f) ]'<>.!• V. (iaind (IS, 32). 3 13. & Ad. 798 ; Matheirs v. Riddidph (1841). 3 
hlan. A; (j. 390: but see IJoh/daif v. (Krenhridge (1031), Cro. Car. 234 ; 2 Hawk. 
1’. C., e. 12, s. 20. 

(a) As to who is a ]>cace oflicer, see Clijfe v. IJithmore (1803), o Esp. 39. 
The oflicers specially emjiloyed in the pre.sei vation of the peace are ( 1 ) 
of the ])eace, who may themselves apprehend or order by word only the 
a])])rehension of any persons committing a felony (U’ breach of the peace jU 

tlieir jiresenee ; (2) sherilfs; (3) coroners, both of whom may apprehend with* 

out warrant any lelon in their jurisdiction; (4) constables; (o) watcncjen 
(4 lib Com. 289). Con.-'tahles may he county or borough or parish or sj^cia 
constables. As to the ])owers of constables at common law', see 1 Bh boiUj 
3.j5. As to special constables, see Special Constables Act, 1831 (1 ' yj 

ill. 4. c. 41) ; Sjtecial Constables Act, 1835 (5 A; (> Will. 4, c. 43), 
Constables Act, 1838 (1 A 2 Viet, c. 80); J‘olice Act, 1890 (o3 A 
c. 45). .s. 28. As to constables on canals or livers, see Canals (Offences) ♦ 
1840 (3 A 4 V ict. c. 50), s. 1. As to constables a])pointed by the Chance 
A ice-Chancellors of the Universities of Oxford and Caini)iidge, see unncij 
Act, 1825 (() Goo, 4, c. 97), s. 1. Watchmen, before the A .jj,,/ 

j)resent ]>olice force, were aj*]iointed to assist constables : but 
tlie jiowcr of con.-'tables mav now be api)ointcd under the Lighting and a o 
Act, 1833 (3 A 4 Will. 4. c! 90), s. 42. AVater bailiffs, witli similar . 

a]> )ointed under the Salmon Fishery Act, 1805 (28 A 29 A ict. c. 3- J’ ^ 

Sa mon Fislierv Act, 1873 (;f(J A 37* A'lct. c. 71). s. 30 (4j; and I’les 
Fisheries Act, 188-1 (47 A'ict. c. II). s. 3 (see title Fisueuies). As to m r 
constable of the liundred, see 1 lil. Com. 344. and High Constables- > 

(32 A ;J3 Abet. c. 47). ^See gtuierally, title Police. t . „ n7S8), 

(./■) Sanaol v. (1 780), 1 ] )oiig. (IC. E.) 359 ; BV/Zo/^/rs v. 

cited in Ilohhs \, R/ansnonh (1813), 3 Camj). -120, at p- 421 ; ’ n,s27), 

(IMOb 3 Taunt. 14 ; Ilohhs v. Rnin.<rorn!o snnra, 420 ; RnPn'dh 
{) 


[) P>. A C. 035 : /^oc/.s V. /i'a»Y//(l 829), 5 Ping. 354 ; Bi^-hohon v. lian • ‘ ^ ^ 
j C. A P. 495; lladh u v. 7Vr/-8 (1800 , P- 1 (L P-.y-^r J.U-itl'ioi 

• ^.slified in apin-elu-mlnv^ a 

*ived stolen goods, it b. v. 

than the statement of the has 

ledge by 


]). 450. Se/nhle, a constable is not justified in apprelieuding a jjas 

warrant on susjiiciou of lun ing received stolen goods, it the v. 

otlier evidence against such person 

(iNl i\ Ntnrk. Iv ^ 

beeu issued by a duly authorised magistrate for the arrest of a peiso 
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It is the duty of a peace officer, on a reasonable charge of felony i. 

being made to him by a private person against anyone else, to Securing 
take the supposed offender into custody (^), Attendance 

of Accused 

612 . In cases of misdemeanour a peace officer, like a private 


person, has at common law no power of arresting without a warrant, impeach of 

except when a breach of the peace has been committed in his peace. 

presence or when there is reasonable ground for supposing that a 

breach of the peace is about to be committed or renewed in his 
presence (a). 

A peace officer is justified in receiving into custody from a private 
person a supposed offender whom the private person has lawfully 
arrested without a warrant {b). 

If a peace officer sees a breach of the peace committed, or is 
assaulted or obstructed in the arrest of a felon, he can, if there is 
a reasonable necessity, call upon a private person for his assistance 


or that an indictment has been found against such a person, is sufficient ground 
of reasonable suspicion to justify au arrest by the consbible, although no 
warrant has been handed to him {Creat/h v. Oambk> (188.S), 2-1 L. R. Ir doS- 
Dalton, Country Justice, 447 ; 1 East, l\ C. 300). 

(.//) Jlah/es V. Chapman (1825), 2 Bing. 523 ; Cow/ts v. Ihtnhar (1827), 2 C. & 1\ 
oOo; nopg V. Ward (1858), 3 II. & N. 417. “Whether a felony has been 
committed or not, if an individual charges a constable to take a partv into 
custod}', no action will lie against the constable, because in sucli a case it is his 
duty to act and not to deliberate” [Hedfje-i v. Chapman, 5 ^/yav/, per Best, J., at 
p. 520). If a person comes to a constable and says of another simidicifer, ‘ I 
charge this man with lelony,’ that is a reasonable ground, and the constable 
ought to take the person cliarged into custody. But if from the circumstances 
It appears to be an unfounded charge, the constable is not only not bound 
to act on It, but he is responsible for so doing” (Ilamj v. iVard, supra, 
^Bkamwell, B., at p. 422 ; see .^PCiomjhan v. C/apton (1810), Holt (n. r.); 

(a) See p. 297 (friffin v. Coknuni (18.j0), -1 If. & N 2(io ; JlcmJ,/ v. 

Mu'iphij (l<Jo), 1 Lsp. 294; Booth v. llanlen (1820), 2 C t\: P “>88* I rvu \ 

(1823) 1 C. & P. 40 ; /(. v. UriylU (18^«.\ 4 P. OHt! ' A 
has no power to nrvest for a misdemeanour committed in his iiresence, where 
thoic IS no bi each of tho peace and where it is not necessary to arrest tho 

ti tOn ’ ■’ ^ P-. ;**’)•, ^ constable may apprehend anyone who aids or 

lanra ^ at7, \\\ of the peace in his jiresence \Un/ y. Edwards, 

o cei, and a person o.spouse.s his cause and encourages him to resist the ollicer, 
ho may airest such person ( Il7i/7e v. Edmunds (1792), Peake. 123), If au affray 

felony be er,n ^'“1 likely that i 

a wanm l Atlue aide may take tho offender into custody without 

a -n ai i ant, although ho was not present, when the affray took idaco. lint unless 

tlioio IS reusoiiable ijrouiKl for hAliAvino* fiwif ^ mi i ii i 

loi Deiie\ing that a felonv will probably be com- 


7 > ,> ■'! / . V. JiarsUtn (1808 , Ia. ii. 1 (J. C. K 131 • 

nea^rLm heiT^c^^ l‘ P' "'kb If a hreach of the 

wlmiP heh.fi, I'' '‘''‘Itke offender has (piitted tho spot 

to renew tho nothing to show that he intends 

a) ■ ,, • . M’-kp "'hen he runs away on the con.stable being sent for), 

* , ‘ \ J^tify arrest by the con.stable on tlio information of the 

\ su,ra; Cook 
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m arresting an offender and such person commits an indictable 
ottence if he refuses to aid the constable (c). 

613. There are a large number of statutes M'hich expressly 
authorise arrest Avitbout a rvarrant. Such power is in some cases 
gnen generally to any person (d), in some cases to certain specified 


O 


(-') C^ee J!. V. ]lrou:ii (1841), Cur. & M. 314, and p. o0(j, post. So itistliedutv 

time of a riot to keo]> the peace and restrain rioters auli 


pursue and take them, and to enable the magistrates to do this they may call on 

<1 t le King 8 subjects to assist them, and all the lung’s subjects are bound 

to (to so ujion reasonable warning (7/. y. (1832), d C. & P. 254; and see 

le iiiot Act, 1714 (1 Geo. 1, stat. 2, c. 5), s. 3). Persons who aid the luagis- 

tiates or constables in a case of necessity are protected from the consequences 

ot their acts {I^oi/oid y. JJirlei/ (1822)', 3 Stark. 7(3; Staiaht v. (z'ec (1818), 
2 Stark. 445). 

There was an old common law jirocess of pursuing felons and those who had 
dangerously wounded another called “hue and ciy,” which could be raised 
b^ ])iece])t of a justice of the jieace or by a peace ofiicer or by any piivate 
man that kne\v of a felony ; tiio party raising it had to acquaint the con- 
stable of the ^ ill witli all the circumstances w hich he knew of the felony and 
tlie ])erson ot tlie felon, and thereupon it was the duty of the constable to search 
bus own town and raise all the neigiihouring vills and make pursuit with horse 
and foot. Jn the lu'osecution of such hue and cry the constable and his atten- 
dants had tlie same jiowers, ]‘rotection, and indemnification as if acting under 
a warrant of a justice (_>f the jieace (4 Dl. Com. 290; 2 Hawk. P. C., c. 12, s. o. 

р. 1 15;, A ])ers()]i who joined in lollowiiig a susjiected felon upon a hue ami cry 

was justilied in anesting the party pursued, even though no telony had been 
conimittc^d. tor the jierson who so joined was under the same protection as the 
constable (1 Hale, 1\ 404). The statutes relating to hue and cry (13 Edw. 1. 

8tat. 2, cc. l and 4, 28 Phhy. ,8, c. 11. 27 Hliz. c. 13, and 8 Geo. 2, c.lO) made the 
duty of raising and following the line and cry imjieratiye by imposing on the 
liundred a liability to make coinjiensation for robberies, if the robber was not 
taken ; and other statutes (c.y., 9 Geo. 1, c. 22) made the hundred respousmk 
for damages done by jierMms I'iotcnmly and tumultuously assembled, ^^7*; 
olTonders were not c<m\ icted. The statutes as to hue and cry were repealed bv 

Geo. 4, c. 27, and the other statutes by 7 A: 8 Geo. 4, c. 31, and the oiil} 

1 foimer proceeding against the hundred is the remedy which a person w 0 
sustains a hjss thiougli the destruction of a house, building or any propel } 
llierein, or the idundeiing of a stranded ship or boat, or the destruction 0^ 
machinery by ])ei>ons riotously as>embled together has against the p*^ 
authority of the (iistrict (Riot (Damages) Act, 1880 (49 5U Viet. c. 38), s- -> 
]iut the liability of every iterson in the county to be ready and apparelled at 
command of the sheriff and at the cry of the county 'to arrest a felon 
remains (Slieriils Act, 1887 (50 A: 51 Viet. c. 55), s. and a person 

follow ed at the cry of the count}' and arrested a su])posed felon would, it 
be still entitled to tlie same i>rotGction, as if he were a jieace oliicer. ^ 

(<l) A.^., any ])eison may appreliend without warrant anyone 
milting an indictable offence in the night, /.c., between 9 p.ui. and ^ . 
(iTevention of Uflcnces Act, J851 (14 A 15 Viet. c. 19), ss. 11, 13), or 
found committing any offence punishable by yirtue of tho Larceny Act, 

(24 A 25 Vict. c. 9(i) (see ibid., s. 103) (except the offence of unlawfu 

the daytime; xlid., s. 24), or anyone coinmitling an offence juniiriiahle } ' 

of the Rublic tstores Act, 1875 (38 A 39 Vict. c. 25) {ibnL, s. ^ t j. 
]h)iv)ii)i<f y. Capfi (18()7), L. R. '1 L\ R. 461 ; Field x. Mtt!<yrore (186rl, 1 
53(J ; Lr(fc y. IJart (1868;, L. R. 3 C. P, 322; and compare ^ 

(1860), 2 P\ A P\ 51), or anyone found committing an indictable ^ 
against the C'oinage Offences Act, I8(il (24 A 25 Vict. c. 99) (see ibid., s, 
anyone found offending against the Vagrancy Act. 1824 (5 Geo. 4. c. 
ibid., s. 6; and liorUy y. IdKjt rs (1860), 2 H. A E. 674), Vict. 

committing an offence against s. 146 of the Spirits Act, 1880 riy * 

с. 24), or anyone who is guilty of riotous or disorderly beliaMOUi 
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of the 
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persons or under certain conditions, as well as to constables or 
other peace officers (e), and in some cases to constables or other 
peace officers alone (/). 


liigliwiiy or otlior public place, or is clrunlc on any liigliway or otber public 
place, while he is in charge of any carriage etc., or is drunk when in iiossossion 
of any loaded firearms (Licensing Act, 1872 (85 & 30 Viet. c. 04), s. 12), or is 
found drunk in any highway or other public idace and appears to be inciipable 
ot taking care of himself (Licensing Act, 1902 (2 Edw. 7, c. 28), .s. 1). Under 
the Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 55, any person 

damaging etc. a lamp, watoli-hmise etc. 
erected under the authority of the Act may ajjpreheud tlie offender, and any 
other person may assist in such apprehension {ibiiL, s. oo). A youthful 
offender detained in a certified reformatory scliool or a child detained in a 
certified industrial school maybe apprehended, if while being so detained he 
escapes from such school (Children Act, li»0S (8 Edw. 7, c. 07), I 72 (i)an(l (•') ) 
Under the Customs Consolidation Act, 1S70 (39 A 40 Viet. c. 30), «.s. 179, bSO. 190* 
any person committing an offence (smuggling etc.) under one of those sections 
may be detained. Under the Army Act, 1881 (44 A 45 Viet. c. 5S), s. 150, any 
person found committing an offence against that section may bo apprehended ^ 
(e) Thus, under the Malicious Damage Act, 1801 (24 A 25 Viet. c. 97). s. 01 any 
peace officer or the owner of the property injured or any iiorson authorised by 
him, may arrest any person found committing any offence against the -Vet So 
under the Metropolitan Police Act. 1839 (2 A 3 Yict c. 47), s. 00. any constai.Io or 
the owner of property with respect to which an offence ])iinishabIo under that 
Act is committed, or any person authorised by him, may arrest a Iverson fouiul 
committing such offence. Similar provisions are contaiiied in the Town Police 


CTauses^Act, 1847 (10 A 11 Viet. e. 89) (see s. 15 ; see also Preveiitifni of Ci-inies 
Act, 1871 (34 A 35 Viet. c. 112), s. 7). Under the Larceny Act, I SfJl (24 A **5 
Viet. c. 90), any person to whom any property is offered to he sold, ))awned or 
delivered, if he has reasonable cause to suspect that any offence punisiiahle under 
that Act has been committed with respect to such ])ro])ertv, is authorised and if 
it is in his power, required to a])prehend the iierson offei-ing such ])ro))ertv (ibi,/ 
s. 103; see also the Canals (Offences) Act, 1840 (3 A 4 Viet. c. 50) s. P> ‘•in.l tOn 
Army Act, 1881 (44 A 45 Viet. c. 58), s. 150). Under the Pawnbrokers let 187*> 
(35 A 30 Viet c. 93), where any offence mentioiieil in s. 34 of th.» -Vet is 
committed, or where on an article being offered in j.awn to a i)awnbroker he 
reasonably suspects that it has been stolen or otherwise illegally or clandestinely 





\ • 1 ' 1 OUCH iuiiii. or in i 

iiurauit beiuer mucle, m any other place to wliirli v. I ^ ^ 

U<1., s. 2). Undor’tbe G'ame Act, (1 It 2 ^11 4 'c 

is found on any land or iii any of the Kin^-’s forests nurV " i perse 

the daytime, in search or pur.suit of S etc a,lv Ct’, t"'"" in 

lulling the gaiiio upon such laud, or tlio occupier of the i-uid '‘f 

in' KfiTriiiif r»f f.ifliof r>f . i ‘ ^ aii\ gaiuekeenor 


or servaut of either of them, or any perso;. b v oi Lr'of ^bemlr' 

nlficer of the forest etc., may require the i.ersnn "i V 7i pi i--- 

laiid whore bo is found, and also to tell hii ebristiau irnliVsn (juit the 

of abode. If the person so found does not <-ive hi 1! i ’ I’lnio 

or gives a description of his place of abode '’which^’is 

discovery, or wilfully contiLues or reulriis upoi t£ and tl ® 

re^s the name etc., and any persons acting lly his ordm luid In ll~, mlly 


( / ) For note (y ) see p. 303. 
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apprehend the otrender s. 31). Under the Highway Act, 1835 (o & 6 

\\ ill. 4, c. 50). the surveyor of liigh\va5's, assistant surveyor, and such other 
pei.^on as they shall call to then* assistance, or any other person witnessing the 
coniinission of an ojfence under the Act, may seize the offender, if his name is 
unknown (//a*/,, s. 79 ; and see s, 78). 

L nder the Railway Regulation Act, 1840 (3 & 4 Yict. c. 97), if any person 
wilfully oh^tnicts or impedes any officer or agent of any railway company in 
the execution of his <lutv upon any railway etc., and refuses to quit upon 
request made hy any officer or agent of the company, any such officer or agent, 
or any jiorson whom he may call to his assistance, may seize and detain such 
]ierson (//u'f/..s. KJ). Under the Railways Clau.«;es Consolidation Act, 1845 (8 & 9 
A ict. c. 20), all jiersons acting on behalf of a railway company, and all 
constables and peace officers, may ajiprehend and detain any person who is 
discovered in or after committing or attempting to commit any of the offences 
mentioned in s. 103 of the Act (evading payment of fare etc.) s. b)4\ 
Any officer or agent of a railway compuii}', and all persons called by him to 
bis assistance, may seize and detain any person who shall have committed an 
offence against tl.'o Act or the special Act of the railway company, and whose 
name is unknown to such olliccr or agent s. 154). Under the Regulation 

of Railways Act, 18S9 (52 A 53 Yict. c. 57), any officer of the railway company, 
or any constable, may detain a passenger who fails, after request by such 
officer, either to ]>i'oduce or to deliver up liis ticket or to pay his fare, and also 
fails on request by such officer to give his name and address s. 5). 

Under tlie Tramways Act, 1870 (33 34 Yict, c. 78), s. 52, any officer or 

servant of the promoters or lessees of any tramwa}*, and all persons called by him 
to his assistance, may seize and detain anv person discovered either in or aftei 
committing or attempting to commit any offence mentioned in s. 51 of the Act 
(evading payment of fare etc.) (/55/., s. 52). Underthe Merchant Shipping Act- 
1894 (57 A 58 Yict. c. 50), s. 287 (3). the master or other officer of a duly certificat<?( 
])assenirer stejimer mav detain anv person wlio commits anv offence against tha 
section (molesting ])assengers, evading payment of faro etc.). Under tue l e 
Law Amendment Act, 1834 (4 A 5 Will. 4. c. 70), s. 92, if any person carries e c.. 
or attempts toearry etc., into any workhouse any spirituous or fehnented liqu^ 
without the order in writing of tho master, the master, or any officer ot r 

workhouse acting under his direction, may apprehend the offender or cause im 
to be apprehended. Under tlie Act 1 Mar., sess. 2, c. 3 (‘‘for preserving 
during divine service”), any constable or churchwarden of the jiarish etc. '' ^ 
an offence underthe Act is committed, or any other officer or 
jirf'sent at the time of tho offence, mav arrest an offender against the Ac .v 'j 
s. 1 ; and sec nV///V(ni.s v. G/enb^icr (1824), 2 Ik A C. (>99). Under the esiasnc 
Courts Jurisdiction Act, 18(i0 (23 A 24 Yict. c. 32), any f 

offence under the Act (brawling etc. in clmrch) mav, “ iinmediateh aiK 

with” after the offence is committed, he apprehended by any constable or 

warden of the parish etc. where the offence is committed {/htd, s. 3, ^ 

v. St. VnuFs {hnDt and Chapter), [1905] 2 ^Ppvpniie 

(1872), L. R. 7 C. P. 393). A person committing an offence under tne 


person commiiiing an oufiicc 
Act, 1802 (25 A 20 Yict. c. 22), s. 31 (selling cards without a p^ffiars 

ajiprehended hv any constable or officer of Inland Revenue. Undei e . 
Act, 1871 (34 A 35 Yict. c. 90), s. IS, if a iiersou acting as a 
to sliow his certificate or has no certificate, or refuses to allow the op 
inspection of his pack etc. hy a constable or officer ot . ® ^ 

})ersoii may be apprehended hy any of the persons authorisea o^ pv the 
the production of the pedlar's certificate, or au}* other person ^^.per-^* Act. 
order or at the request or in aid ot such person. Under the of 

1888 (51 A 52 Yict. c. 33), s. 0, anv officer of Inland Revenue 
the peace may arrest a person found committing a 
section (hawking without licence etc.). Under the 
(38 A 39 Yict. c. 17), s. 78, any person who is found conimitting an 

penaltv under the Act, and which teiuis App>or 


an otfonce agam 

Explosives -yf, 1'’^ 
^ offence ter 

on 


, coupler 


which he is liable to a 

oxjdosion etc. in or about any factory etc., may he appreheiKled 0} < 
an officer of the local authority, or by the occupier or servant etc. o 
of the factory etc. Under the ^letropolitan Roard of A\ orks Act. ' (^ee 

0. viii.k s. 9, anv constable or any officer of the I.oiidon ^ detain 
l.ocal Government Act, 1888 (51 A 52 Yict. c. 41), s. 119, may se 
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Boaid of ^\orks Act, ISw (40 Vict. c. viii.), or any bre-Iaw thereiuulor, if 
tte nauie or residence of such person is unknown to such officer. Under tlie 

i-easoiial,lv 

cmstalOA King’s navy may be apprehended bv tlie 

Act T v Under the Army 

Act, 1861 (44 A 4d ^ ict. c. o&), s. lo4, any person reasonablv suspected of bein'"'- 

a deseiter from the army may be apprehended by a constable or, if no constable 

can be immediately met with, by any other olficer or soldier or “ other person " 
As to ‘‘military custody,” see ibid., s. o4. pm-on. 

(/) ihus, any constable or peace olficer may apprehend without warrant anv 
person -whom ho shall find lying or loitering in any highway, yard, or other 


iJ-ima-H Act isnroa l v-7' Si- ®- ‘''U- or against the Malicious 

JJaiua„e Act, 1861 (24 A 2o Vict. c. d,) (see ibid.., s. o7;. If a slierilf oncountcrs 

anj lesistance in the e.xecutioii of a writ, ho is to take with him the iiowcr of 

tho county and to go in proper [lersoii ‘-to do execution,” and may arrest the 

ie.sisteis and coniinit them to prison, and every such resister is guiltw of a mis 

denieanour (bhmitts Act, 1887 (.30 A ol Vict. c. o,31, s. 8 (2)1, " rndm- "lie 

liotaiie Oaths Act, l,4o (It) Geo. 2, c. 21), s. any constable or other iie-ico 

olhcor may seize, secure and detain any por.son -‘who" shall profanely swear or 

cuisem the piesence iind hearing” of such constalde and who shall li'e unknown 

to him. Liider the Lniawtul Drilling Act, 1819 ^ 60 Geo. IJ A 1 Geo 4 c b 

a. 2, any justice ot the peace or peace olficer, or any other ]inrson actim- iii tiicii- 

the AcuT/‘Tr’tr"^’ ' lueeting or assembly proliibited by 

the Act (i.«. toi the pill-pose ot training or drilling jiersoiis to the use of -irm's 

-without lawhil authority), and may arrest and detain anv I'crsoii iircscnt -it or 

A^rfApim A 7 'vict'"c‘‘ 4n)""^n '““etiug. I 'ml m- the 1 losicry 

Act, 1 1.1 (6 A 1 \ let. c. 40), s. 9, every peace oilicer and constable and every 

yatchman duly ai)i>ointed by law, during such time as he shall be on duly may 

appieheiid, or cause to be ai.prehondcd, any person whom ho may rc-is'oli ably 

suspect of haying or carrying or in any way coiiveying at any tiiU -ifTer s . 

sotting .uid betoio ,suii rising any woollen etc. materials intrusted to -iny nerson 

VfF 

s. 1 1. Glider the Cruelty to .Aniinals Ac’t, 1,849 (12 A 1:/ Vic/ c 9-'/' s "if /ny 
coinstablo, upon his own view, or upon tho com,.laint and infm-nia ’i 
othoi ].eison who shall declare his iianio and jdace id‘ abode to tim 


tioii of :iu\ 


may seize and secure .any olfonder 7 n -t / VV " 2 " "'"’ V“' constable. 

Crimes Act, 1871 (:14 A"9 o Vi'ct e U-") f l-'uder the Prevontion of 

dibtrict, if jiuthoribed iu wiitin-'- l»v tJir*" i ’ ’f ‘ im jiiiy |)o!i(>3 

may take into eustod any c " y " t L. i‘f tllf r 

under tho Penal Servitude Acts if i 

coiiviofc is f/f'tfin.i* liw I’l • I to such constublo that such 



luiiiio uiid addi'css of aiiv Uftrsni* fivmwi i* * *’ 

tliey should bo closed, und if ‘such o ' - Pi'emises at a time when 

+ 4.. . 1 . 1 ., i_ , . fails to ^ive his mime or address, or if 


indjiwfullv sold or keot. fiuh-^i- r.. r, % i • 

.3 Vict. c; 18). s. 6. aiy constabl Jt nm^ 
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y 


614 . ^Aheie a felonj' or treason lias been actually committed, 

an aiiest without warrant of a person reasonably suspected of 

liaMiig committed the offence is lawful at any time after its 
commission (g). 

And Mlieie no felony has in fact been committed, a peace officer 
ma} , it seems, arrest a person on suspicion at any time after the 
commission of the act which is supposed to be a felony (A). 


whom he sliall nnd committiiigaiiyoffeiice against the Act. Under the Military 
LaiuU Act, ]S92 (oo A o(i A ict. c. 43), s. 17. any person who commits an offence 
against any Itye-laws under the Act (see s. 14) may be taken into custody 
hy any consUihle or ollicer authorised in manner provided by the hye-laws. 
I nder the Diseases of Animals Act, 1894 (dV & dS Ahct. c. 57), s. 43, if a person 
I.-? seen or found committing, or is reasonably suspected of being engaged in 
cominitting, an ofhmce against the Act, a constable may stop and detain him, 
and if his name and address are not known to the constable, and such 2>GJ'Son 
fails to give them to the satisfaction of the constable, the constable may apprehend 
him. Under the Prevention of Cruelty to Children Act, 1904 (4 Edw. 7, c. Id), 
s. 4, and tliethildren Act. 190S (S Iklw. 7, c. 07), s. 19, any constable may take 
into custody any i>ersou who within view of such constable commits an offence 
uiulor the Act of 1901, or under Part 11. of the Act of 1908, or under ss. 27, 55, 
or d(J of the Offences against the Person Act, 1801 (24 A 25 Abet. c. 100), or 
any offence against anyone under the age of sixteen under ss. o, *12, 43, 
52 or (>2 of that Act, or under the Criminal T.aw Amendment Act, I8S5 (4S 
A 49 ^ ict. c. (i9), or under the Dangerous Performances Acts. 1879 and 1897 
(42 A 43 A ict. c. 34 ami 00 A 01 A’ict. c. 52), or any other offence involving 
bodilv injury to anyone under the age of sixteen ; and a constable may also 
take into custody any person who has committed, or wlio he has reason to 
lielieve has c<‘inmitted. any of the offences mentioned above, if the constable 
has reasonable ground for believing that such person will abscond, or if the 
name and address of such person are unknown to and cannot he ascer- 
tained by the constable. Under tlie ytreot Betting Act. 1900 (0 Edw. 7, c. 43), 
s. 1. any (‘onstable mav take into custody without warrant anv person found 
committing an offence under the Act. Special jiowers of arrest are given to the 
inembei's of the metropolitan })olico force ; see AIetro])olitan Police Act, 1S39 
(2 A 3 Abet. c. 47), ss. 28, 34, 38. 40, 47, 48, 54, 02. 03. 04, 05, CG (see Sioclicn v 


compare Aletropolitan Streets Act, 1903 (., 

the i)owers of arrest of the City of London Police, seestat. 2 A 3 A"ict. c. xciv^ 
ss. 18, 30,^ 31, 32, 35, 44, 45, 40, 48, and Aletropolitan Streets Act, ISO" 
(30 A 31 A ict. c. 134), s. 23 ; JiuirdiU-h Ualchiu^ supra ; and see Public Stores 
..Act, 18(5 (38 A 39 ^ ict. c. 25"^ fti’ioc'inl itnu'm'c rif coiiferrcd 

U])on constables acting under the 


m water bailiffs (see Salmon Fishery Act, 1805 (28 A 29 Abet. c. 121), s. 2 / ; 

Fishery Act, 1873 (30 A 37 A’ict. c. 71) s. 30 (4) ; and Freshwater 
L*s Act, 1884 (47 A'ict. c. 11), s. 3). As to power to arrest by con- 


, s. 0. Special powers of arrest are conferred 
v.'/ij.'Ktui.'. iiiivivi Liic down Police Clauses Act, 184( (10 A 11 Aict. 
c. 89) (see ss. 14. 15, 30 of that Act); upon constables acting under the Municipal 
Cori)oratioiis Act. 1882 (45 A 40 A'ict. c. 50) (see s. 193 of that Act); ujion canal 
and river police (sec Canals (Offences) Act, 1840 (3 A 4 Abet. c. 50), ss. 9, 10, 11) ; 
and upon 
Salmon 

Phsheries _ , ^ ^ ^ . 

stables appointed by the Chancellors or A'ice-Chancelloi’S of the Lhiiversities 
of Oxford and Cambridge, see Universities Act, 1825 (G Geo. 4, c. 97), s. 3; 
and p. 270, ante. Besides the powers of arrest without warrant that are 
exj^ressly given by statute to constables, they may, subject to the conditions 
im})ostKrby each particular statute, exercise all the powers of arrest that are 
given by a statute to any jierson.'’ 

•<i) See Dalton, l\)untrv Justice, pjx 447. 478. As to “hue and cry,” see I 
Ualo, P. C. 404 ; Post. 309, 310, and p. .300, ante. In the case of treason, it 
seems, the arrest must be effected within the time limited for the commencemeu 
of the pnjsecutioii (see j). 450.p-'Sft. 

(7i) But, if a considerable time has elapsed after the facts have taken pDc 


Part III. — Proceedings Preliminary to Indictment. 


305 


Where power is conferred by statute to arrest a person found 
or seen committing an offence or doing some specified act(;), the 
arrest must in most cases be made while the offence is actually 
being committed or the act is being done, or on fresh pursuit (i). 
Except on fresh pursuit the arrest cannot be made without a 
warrant, after the offence has been completed or the act done(j). 
Certain statutes, hoM’ever, which give a power of arrest without 
warrant expressly authorise the making of the arrest after the 
offence has been committed (k). 


615. A person who arrests anoitner without a warrant, purporting 
to act under the powers of a statieA must satisfy all the conditions 
that the statute imposes ; otherwitk \he incurs liability to an action 
for false imprisonment, or is depriiy \ of the protection which he 
would otherwise have (l). oriv\ 


o* 

o 


BSGr 

which give rise to the suspicion, a constablejg^j-gld hardly be justified iu arrestin^ 
without warrant on suspicion, unless the dposed felon has absconded, or 
unless the constable knows that the sup|^^’^ I felon has been indicted foi 
felony or that a warrant has been issued for be arrest on a charge of felony by 
a duly authoiised magistrate (see Dalton, Co y Justice, p. 447 ; 1 East, P. L\ 
dOO ; Vrewjh v. Gamble (1888), 24 L. It. Ir. 

(^) See p. 300, ante. 

(,/) See DowniiKjv. Capd (1867), L. 11. 2 C. P. 461 ; Gri/Jith v. Tm/lor (1876), 2 
O.P.D. 194,0. A. ; B. v. Curran (1828), 3 C. & P. 397 ; .Simmons v. Miflinaeu (1846), 

2 C. B. o24 ; Morris v. Wise (1860), 2 F. A F. oi ; Mathews v. UMnlph (1841), 

3 Man. G. 390. As to what is fresh pursuit, see 11. v. Ilowarth (1828), 1 Mood! 
C. 0. 207. There are some ollcnces which a person cannot be “found com- 
mitting,” because they depend upon circum.stances which are not all apparent at 
any particular time. Thus, generally speaking, a person cannot be “found com- 
mitting” the offence of embezzlement, except iu such a case as where a servant 
who ought to_ put money received on behalf of the master into the master’s till is 
seen putting it into his own pocket. Where the charge against a servant was 
that he had embezzled vanous sums “within the last fortni'>-ht,” it was held 
that s. 103 of the Larceny Act, 1861 (24 & 2d Viet, c, 96), did not apply, and that 
the servant could not be arrested without a warrant as being found coinmittiii"- 
the offence {Jneld v. Mnsyrore (1867), 16 L. T. d36). 8o a i)erson cannot bo 
“found committing” the ofience, under s. 3 of the Vagrancy A<t, 1824 (d 
Geo. 4, c. 83) of wilfuUy refusing or neglecting to maintain his family whom 
he IS legally bound to maintain, and whom he has means to maintain, so that 



Viet. c. 69), s. 2, and pp. 302. 303, aoic. 

. * ... * ^ ' 

% ^ 

Bowdiich V. Bakliiu 
'n and Soidk Wcstenni 

. . , - -- private person who lawfully arrests 

another without a warrant has all the protection of a constable, and if the 

person arrested kills the arrester, the act may amount to murder [R. v. 
(.((rran. anura : aiid fiOft n. n/.cfx Tf ^ _• V. 


. ---- — - — > 1 I'* 

(/) See v. Millinyen (1846), 2 C. B. d24; B 

(I8o0), d ExcL378 ; R. v. Curran, supra ; Poulion v. Luudoi 
had. to. (1867), L. li. 2 Q. B. 534. A private person w 




a .-' 1 V A . . iXitUl LHC aCL uuuiplaiueu Ui 

Libhc Authorities Protection Act, 1893 (56 & 57 Viet. c. 61), s. 1; see title 
limitation OF Actions) A person is entitled to the benefit of this Act if ho 
honestly and bona fide believes that ho is acting iu pursuance of an Act of 
1 ailiament, whether there be reasonable ground tor such belief or not {Hermann 
y pnesciml (l&W), Vi C. B. (x. s.) 392; JloUrts v. Orchard (1803), 2 11. & C. 

Hftn T I- H. ti C’. P. -174 (explaining Lecte v. 

Jlart (1808), L. E. 3 C. 1. ,.22) ; and see yathau v. Oohtn (1812), 3 Camp. 237). 

Jl.L.— IX. ^ 
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Crimixal Law and Procedure. 

616 . A private person who arrests another under a common law 

power can only detain him for a reasonable time, and thel 

eit lei set him iree or hand him over to a constable or take him 
betore a justice of the peace (w). 

If the suspected offender is not liberated and is not taken before 
justice with reasonable expedition and by a direct road, the 
pel son who arrests is liable to an action of trespass («). 

statutes which authorise a private person to arrest without 
vairant coiumonly contain a dii/ection that the person arrested 
shal be taken before a justice oL'the peace (o), or a direction that 
he shall be conveyed or dehv^-d to a jieace officer or constable 

111 order to his being conveyed/f \ soon as reasonably or conveniently 
may be before a justice of tl^ 9 -teace (p). 

If^ a constable or other officer arrests a person without 

valiant, such person must rA ’aken as soon as reasonably may be 
before a justice of the peac^X 

A peison arrested withojfoltyarrant for an offence punishable on 
suinniary conviction must jP"‘l\y)i-ought before a court of sunimaiy 

soon as pra/'^Yible after he is taken into custody (o'). 

. . A*" >iot jiracticable jli\.,ring him before a court of sumiuary 

jui^^lmtion witlmi^wend^ei- ir hours after he is taken into custody, 


(in) ]\ rifjlit V. (189.1), 4 If. C. 59G. In some cases there may be a 

powei to detuiii a person lor a reasonable time for the sake of preserving peace, 
but no power to take him before a justice ; such a person should be liberated 
when the reasonable time has elapsed (see Williams v. (Henister {\m\ 2 lb & G. 
b99; 2 Hawk. V. C., c. 12, s. 19). 

(//) II ra/Iit V. CiHtrf, supra ; Morris v. IIVsc (1860), 2 F A F. 51. A private 
person cannot apprehend another uj)on suspicion of felony for the purpose of 
taking him to the jilace where the felony was committed in order to ascertain 
whether he was the offender [Hull v. Booth (1834), 3 Xev. & M. (k. b.) 31b), 
It a private ])crson arrests another without warrant and hands him over to a 
constable, and the offender is not brought before a justice within a reasonable 
time, the private person is liable for the delay, except, it seems, where the 
statute under wliich he is acting authorises him to deliver the offender to a 
constable (see Wriifht v. Court, supra). 

(o) tsee Larceny Act, 1861 f24 A 25 Yict. c. 96), s. 103, under which the 
peison found committing must be “immediately apprehended” and “forth- 


. {OV iX diu \ icr* C. ODJt S* itv I 

908 (8 Edw. 7, c. 67), s. 72 (2) ). 

{p) fsee Coinage Offences Act, 1861 (24 & 25 Viet. c. 99), s. 31 ; Prevention of 
)ffences Act, 1851 (14 tV: 15 \ ict. c. 19), s. 1 1 ; Vagrancy Act, 1824 (5 Geo. 4, 
. 83), s. 6; Lighting and Watching Act, 1833 (3 A 4 Will. 4, c. 90), s. 55; 


Offence 
c 

Children Act, 1908 (8 Ldw. 7, c. (>7)78. 72 0),Y2)V 

(p) See II nt/ht v. Couii, sujo'a ; Offences against the Person Act, 186 
(24 A 25 "Viet. c. 100), s, 66; J^arceny Act, 1861 (24 A 25 Viet. c. 96), 8- 19j' 

Malicious Damage Act, 1861 (24 A 25 ^■ict. c. 97), ss. 57, 61 ; Riot Act, LI4 

(1 Geo. 1, stat. 2, c. 5), s. 3. Where two constables were taking a man 

before a magistrate on the charge of disorderly conduct, and the magistrate 

met them in the street and sent the prisoner back to the lock-up and told the 
constables to bring him up for examination the next day, it was held that tbe 
magistrate was liable to an action for trespass for sending the jilaintiff back to 
the lock-up, as he ought to have either inquired into the case on the first an} , 
or to have told the constables to take the prisoner before another magistrate 
(Edwards v. Ferris (1836), 7 C. A P. 542). 

(a) Summary Jurisdiction Act, 1879 (42 A 43 Viet, c, 49), s. 
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a superintendent or inspector of police, or other officer of police of 
equal or superior rank or in charge of any police station, must 
inquire into the case, and, except where the offence appears to such 
officer to be of a serious nature, the prisoner must be discharged on 
his entering into a recognisance, with or without sureties, to appear 
before some such court (b). 

617. A private person or a constable may break open the outer 
door of the house of another in order to prevent a murder being 
committed in such house and to arrest the offender (c). 

If a felony has been committed and tbe felon is followed to 
a house, and there is no other means of entering, a private person 
or constable may, it seems, break open the door of the house to 
arrest the offender (d). This may also be done if a felony will 
probably be committed unless a private person or constable inter- 
feres to prevent it (c). 

If an affray occurs in the presence of a constable, and the 
offenders run away and are immediately pursued Ijy the constable 
and they enter a house, then the doors may be broken open by the 
constable to apprehend them in the course of such immediate 
pursuit (/). 

Before doors are broken open to effect an arrest due notice must 
be given and admission be demanded and refused (tj). 


(iii.) Arrest under Warrant. 

618. A justice’s warrant for arrest can only be executed by a 
constable or peace oiiicer (h). 

It may be directed to any constalile by name, or generally to the 
constable of the parish or other district within which it is to be 
executed, or to such constalde and all other constables or peace 
officers in the county or other district within which the justice 
issuing the warrant has jurisdiction, or generally to all the 
constables or peace officers within such county or district. 

ihe w'arrant states shortly the oflenceon which it is founded and 
that an information has been sworn, or facts on which it is based 



Metro- 
iitions 
18S4 

... , - — uiidGr tlie 

Game Act, ISul (1 A 2 Will. 4, c. 32), cannot be detained for a longer period 

than twelve hours from the time of his apprehension, but must be brought 

beioio some justice of the jieace within that time, and if he cannot, he must be 
discharged (ihid., s. 31). 

(c) JIaudajcl: v. Baker (1800), 2 Bos. & P. 2G0. 

(d) See Smith y. ,S7u>/e// (1846), 3 C. B. 142 ; 4 Bl. Com. 289. It seems that 
leasonable suspicion merely does not authorise a private person to break open 
door.s to arrest (4 Bl. Com. 290). 

(e) Ilandcoc.k V. Baker, supra, and 2 Hale, P. C. 95. 

(./ ) 2 llawk. P. a, c. 14, s. 8; B. v. Marsden 1868), L. B. 1 C. C. B. 131. 

(//) Post. 320. '' ^ 


- - cu tuc inuiuuuuil Ui UUllbLUUAUb UUU Ollier 

poi’.yons acting by their order and in their aid under a warrant from a justice 
see Constables Protection Act, 1750 (24 Geo. 2, c. 44), s. 0, 

X 2 
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Sect. 1. 

Securing 
Attendance 
of Accused 
L{. Person. 


proved on oath, and names or otherwise describes the offender • 

and it orders the person or^ persons to whom it is directed to 

appiehend the offender and bring him before the justice issuing the 

valiant, oi before some other justice for the same district to 
answ'er the charge (t). 


'*cal limits. 


Backing 

warrants. 


619 . A warrant may be executed hy apjDrehending the offender at 

any place v ithin the county or place within which the justice issuing it 

has jurisdiction, or in case of fresh pursuit anj-where within the 

next county or place, and within seven miles of the border of the 
first county etc. (k). 

AA here the warrant is directed to all constables or other jisace 
officers within the county or other district in which the justice 
issuing it has jurisdiction, any constable or ^leace officer for any 
palish etc. within such county or district may execute it within any 
paiish etc. situate within the jurisdiction of such justice, just as 
if the warrant was specially directed to such constable liyname and 
although the place in wffiich the warrant is executed is not within 
b^the parish etc. for which he is constable or jieace officer (A'). 

A warrant need not be made returnable at any particular time, 

o^t may remain in force until it is executed (l\ 
escc , _ 

w^ariT^®* offender against wiiom a warrant has been issued 

dictic^P^® jurisdiction of the justice wiio issues the 

execut&*^^». warrant may be indorsed by a justice having juiis- 
personsi place w*here the offender is, and may thereujion be 

or peace by the person bringing the w^arrant or by all other 

indorsed {u9 it was orginally directed or by any constable 

o& cev of the county or place where the warrant is 


(p_See IndictabL 

and D ; see also note ^ " 

1 * ■ . n . 1 ces 1 8 (11 & 12 Yict. c. 42), Schedule, Forms B 

spending provisions of . (4-) on p. 291, (ude, 

s. 3. Apart from these .ces Act, 18^8 (11 & 12 Viet. c. 42), s. 10. See the corre- 
oiitsiclc the hmits of his o^he Summary Jui’isdiction Act, 1848 (11 & 12 Yict. c. 43), 
\\ hich case his authority witatutes a constable bad no power to execute a warrant 

constablewick, unless be was specihed by name, in 
Jilake (1834), 1 Cr. AT. & E. 63sco-extensive with that of the person issuing the 
[ (1880), 5 Q. B. D. 341 ; R, v. Weir (1823), 1 B. & C. 288 ; GJadwell v. 

justice of a borough to which thCG ; R. v. Sanders (1867), L. E. 1 C. C. E. 75 ; f?- v- 
c. 50), applies maj’ be served or ex, C. C. E.). A summons or a warrant issued by a. 
any county in which the borough . Municipal Corporations Act, 1882 (45 & 46 Yic4. 

distance not exceeding seven mile?cuted by the constable to whom it is directed in 

Cianptony ; and see County andn' a part of the borough is situate, or at any 
c. 69), s. 6). As to assistance by one s from the borough ()7>/V/., s. 223; R> 
1890 (53 & 54 A’ict. c. 45), s. 25. _ ' Borough Police Act, 1856 (19 & 20 Yict. 

(/) It is doubtful whether a justice ca police foioe to another, see Police Act, 
proper case the King’s Bench Division of 

withdrawal of a warrant (R. v. CrossniOiin withdi'aw his own warrant, but ^ 
remains in force in spite of the death of tithe High Court has power to order the 
Jurisdiction Act, 1879 (42 & 43 Yict. c. 49), s.-i (1908), 98 L. T. 760). The warrant 
of the ^Merchant Shipinng Act, 1894 (57 & 58'he justice who issued it (Summa^ 

hours {ibid, s. 380). ^.37). A warrant issued under s. 380 

(m) Indictable Offences Act, 1848 (11 & 12 4. c. 60), is only in force for 9b 

Jurisdiction Act, 1848 (11 & 12 Yict. c. 43), s pi 

c. 42\ s. 11 ; see Summary 
^3 ■\ Engbsh warrants may be 
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621. A constable, who is armed with a warrant for the arrest 
of a person whom the constable cannot lawfully arrest without a 
warrant, must have the warrant with him when he effects the 
arrest; otherwise the arrest is illegal (n). 

622. No place gives any person protection from arrest (o). 
A constable having a warrant to arrest a person may after 
demanding and being refused admittance break open doors to effect 
an arrest (p). 

An arrest on a criminal charge can be effected at any time of the 
day or night (q). A person may be arrested on Sunday for an indict- 
able offence (r). No person, except the King and a foreign sovereign, 
is privileged from arrest on a criminal charge (6*). 

623. In arresting and detaining a person reasonable force may be 
used. A constable may justify the handcuffing of a prisoner, if he 
attempts to escape or if the handcuffing is necessary to prevent 
his escaping (f). 

624. ^ A constable may search a prisoner, if he behaves with 
such violence of language or conduct that the constable may 
reasonably think it prudent to search him in order to ascertain 

whether he has any weapon etc. with which he might do 
mischief (a). 

A constable and also, it seems, a private person may upon lawful 
arrest of a suspected offender take and detain property found in 


backed in Ireland (Indictable Offences Act, 1848 (II & 12 Yict. c. 42), s. 12), tbe 
Lsle of Man and the Channel Island.s {ibid., s. 13; and see Criminal Justice 
Adnunistration Act, 1851 (14 & 15 Viet. c. 551, s. 18), and in Scotland, and vice 
versCi (Indictable Offences Act, 1848 (11 & 12 Viet. c. 42). ss. 14, 15). As to the 
anest of fugitive offendei\s in other parts of the King’s dominions, see Fugitive 
Offenders Act, 1S81 (44 & 45 Viet. c. 69), Part L; as to extradition of offenders 
who have escaped abroad, see title Extuaditiox and Fugitive Offenders 

^ Oadianl v. Laxion (1S(J2), 2 

B. & S. 303 : E. v. Chapman (1871), 12 Cox, C. C. 4. 

( /\\ win TTil ^ .11*111 

epealed 
An 
(Erskine 

Maj , 1 arhamentaiy Practice, 11th ed., 116) ; but a member cannot, it seems, be 
aiiested wffbip the walls of Parliament while the House of which he is a member 
IS Bitting 117). As to the Royal Palaces and Courts of Justice, see 

J’ltzpafrick v. KeUp (1,49), cited in E. v. Stubbs, 3 Term Rep. 740. 

(p) Post 136, 330: Burden v. Ahhot (1811), 14 East, 1, at pp. 158, 162. 

(7) See Clerk and Lindsell on Torts, 4th ed. 780 

(0 ltuvdin,y Ellis (1846), 16 M. & W. 172 ; Sunday Observance Act, 1677 
(.9 Car. 2, c. ,). s. 6; Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), s. 4. 

(«) As to loreigii ambassadors, see p. 245, (nite. As to members of Parliament, 
see omj ]\ ellesleys Case (1831), 2 Russ. & M. 639. As to advocates, witnesses 

?Starri?> 

(0 Osborn V. Veitch (1858), 1 F. & F. 317 : Levy v. Edwards (1823), 1 C. & P. 40, 

n ^ 0. 596; Leiyh v. Cole (1853), 6 Cox, 

C. C. 3.9, B. y. laylor (1895), 59 J. P. 393. As to beating or shooting by a 
constable see Lewj w Mwards, supra ; It y. Dadson (1850), 2 Den. 35 ; Stocken y. 
furfer (18,11), 4 C. & P. 4(7 ; Barber y. Oliver, Times, 17th June, 1892, 13. 

(a) Levjh y. Cole (1853), 6 Co.x, C. C. 329, at p. 332. 
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Sect. 1. 

Securing 
Attendance 
of Accused 
Person. 

Search 

warrants. 


theoftender s possession, if such property is likely to afford material 
evidence for the prosecution in respect of the offence for which the 
offender has been arrested (h). 

Sub-Sect. 3« — Search IVai'rants. 

^ 625. A justice of the peace has at common law the power, on an 
information being sworn before him alleging a suspicion that larceny 
has been committed, to issue a search warrant authorising a search in 
any house etc. in the clay time for stolen goods and the arrest of 
any person found in possession of such goods (c). 

Except in the case of stolen goods there is no power at common 
law to issue a warrant authorising the search of a house (d). But 
provision is made by statute for the issue of a search warrant in 
certain specified cases (c). 


(h) Dillon V. O Brif-n (1887), 20 L. P. Ir. 300; Tiflerw. L(>n(lon and South 
Rail. Co. (188T), Cub. iJc El. 28o. A constable should not take pro- 
perty not in any way connected with the offence charged against the person 
arrested [R. v. (fDonneil (lS3a), 7 C. & P. 138 ; R. v. Kinsdf (1836), 7 C. & P. 
'147 ; R. y. Rasfi (1849), 2 Car. Kir. 822; R. v. Jones\\S34], 6 G. & P. 



<'orporation (1858), E. P. <S: E. 509 ; R. v. Rolfe (1889), 53 J. P. 823. 

(c) 2 Halo, P, C. 113, 149, 150; Burns, Justice of the Peace, 30th ed., Vol.V., 
1180 ; see A'lseex. S/nifh (1822), 1 Dow, &Ey. (k.b.) 97 ; lV)/attY, HV/fYe (1860), 29 
Ij. J. (ex.) 193 ; J(Oics V. Cennan, [1897] 1 Q. B. 374, C. A. In execution of a 
search warrant for stolen goods at common law, force may be used to break open 
doors, if admittance is demanded and refused, but the warrant can only be executed 
in the daytime (Greaves’ Criminal Law Consolidation Acts, 2ndcd., p. 400). It 
seems that by virtue of the Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), 
s. 4, a search warrant may now be executed on a Sunday. As to statutes 
enabling a search in the night time in certain events, sec note (e), post. 

(d) See Kntirh v. Carrifo/fon (1765), 19 State Tr. 1030, 1067. 

(e) See Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 103, which applies the 
procedure as regards search warrants for stoDn goods to goods in respect of 
which some offence under that Act other than larceny has been committed (&ee 

D 

obtained 
by 

u]' Old Metal IJe;ders'A;;t:{^i Vkt;: no)rs; .7rivventic«,of 

Crimes Act, 1871 (34 iS: 35 Viet. c. 112), s. 16; Pawnbrokers Act, 1872 (35 A 36 Vic • 
c 

SG 

V 

8 

Act 
A 

Exjdosi 


Geo. 2. c. 36). s. 2 ; Vagrancy Act, 1824 (5 Geo. 4, c. *83), s. 13; Gaming Ac , 
1845 (8 A 9 Viet. c. 109), s. 3 ; Betting Act, 1853 (16 A 17 Viet c. 119). s. , 
Cruelty to Animals Act, l87(i (39 & 40 Viet. c. 77), s. 13; Obscene ^ 

Act, 1857 (20 & 21 Viet. c. 83), s. 1 ; Criminal Law Amendment Act. ISSo { 

49 Viet, c, 69), s. 10 ; Children Act, 1908 (8 Edw. 7, c. 67), s. 24; Licensing- > 
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Sect. 2. — Preliminary Examination before Justices. 

Sub-Sect. \.—The Hearing. 

626 . When a person charged with an indictable offence appears 
or is brought before a justice or justices having jurisdiction to 
hear the charge, the justice or justices can then proceed with the 
examination of the charge (/). 


1874 (37 & 38 Viet. c. 49), s. 17 ; Licensing Act, 1902 (2 Edw. 7, c. 28), s. 29 ; 
Fugitive Offenders Act, 1881 (44 & 45 Viet. c. G9), s. 24, See also Public Stores 
Act, 1875 (38 & 39 Viet. c. 25), s. 6. Under most of these Acts the search 
warrant must be executed by a constable or other jiolice officer, but under some 
of them a search by other persons is authoiised (e.^., Disorderly Houses Act, 
1751 (25 Geo. 2, c. 36), s. 2 ; Gold and Silver Wares Act, 1844 (7 A 8 Viet. c. 22), 
s. 11 ; Petroleum Act, 1871 (34 & 35 Viet. c. 105), s. 13 ; Public Health Act, 1875 
(38 & 39 Viet. c. 55), s. 119; Public Health (London) Act, 1891 (54 A 55 Viet, 
c. 76), s. 97 ; Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), s. 203 ; 
Criminal Law Amendment Act, 1885 (48 & 49 Viet. c. 69), s. 10). Some of the 
statutes under which search wan'ants may be issued authorise a search in the 
day time only (Frauds by Workmen Act, 1748 (22 Geo. 2, c. 27), s. 4 ; Frauds by 
Workmen Act, 1777 (17 Geo. 3, c. 56), s. 10 ; Gold and Silver Wares Act, 1844 (7 
<fc 8 Viet. c. 22), s. 11 ; Obscene Publications Act, 1857 (20 & 21 Viet. c. 83), s. 1 ; 
Malicious Damage Act, 1861 (24 & 25 Viet. c. 29), s. 55 ; Offences against the 
Person Act, 1861 (24 & 25 Viet. c. 100), s. 65; Old Metal Dealers Act, 1861 
(24 & 25 Viet. c. 110), s. 4; Customs Consolidation Act, 1876 (39 A 40 Viet, 
c. 36), s. 204; Merchandi.se Marks Act, 1887 (50 A 51 Viet. c. 28), s. 12). One 
statute (Pawnbrokers Act, 1872 (35 A 36 Viet. c. 93), s. 36), authorises a search 
in the hours of business ” only. Two statutes authorise a search at any time 
by day or night (Metropolitan Police Courts Act, 1839 (2 A 3 Viet. c. 71), s. 25 ; 
Coinage Ofieiices Act, 1861 (24 A 25 Viet, c, 99), s. 27). One statute (the 
Explosives Act, 1875 (38 Viet. c. 17), s. 73) authorises a search on vSundays 
as well as on other days. The other statutes mentioned above are silent as to 



Public Health (London) Act, 1891 (54 A 55 Viet. c. 76), s. 97 ; Licensing Act, 
1902 (2 Edw. 7, c. 28), s. 29 ; Children Act, 1908 (8 Edw. 7, c. 67), s. 24 (3). 
Quatre, whether there is not in all cases of search warrants, as in warrants of 
arrest, a power to use force and break open doors, if admittance is demanded and 
refused [Launorh v. Brown (1819), 2 li. A Aid. 592 ; BnrMt v. A}, hot (1811), 14 
EasC 1, at pp. 158, 162). Some of the statute.s (Frauds by Workmen Act, 1777 



in certain cases of persons found on the premises searched, 

(J ) The procedure relating to the preliminary examination before justices is 
chiefly govenied by the Indictable Offences Act.‘l848 (11 A 12 Viet. c. 42). The 
jiccused person may appear before justices in obedience to a summons, or may 
be brought up before them in custody either with or without a warrant, or, if he 
is already in prison, may be brought before them under an order of the Secretary 
of State under the Prison Act, 1898 (61 A 62 Viet c. 41), s. 1 1. Any one of the 
magistrates appointed to act at any of the metropolitan police courts and sitting 
at such a^ court, any stipendiary magistrate appointed tor any other cit}-, town 
etc. and sitting at a police coui-t or other place appointed in that behalf, and the 
Lord Mayor of the City of London or any aldeiinan of the City sitting at the 
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!^^ansion House or Guildhall justice rooms in the Citv rrm- ..nf i • i • 
anythu;,, authorised by the Indictable ORences Act, b^sll! & 

may lild' the it with.n his junsdicti'o!; 


exn.n.nation an, comnut the accused to trial or d.ihart h m At 

evulenco ^ven betore sucl. justice neither raises a strong ~tpt otf 7n,h 
m,r warrants the dismissal of the charge, such justice nurst ohei the accused to 
le ( e allied in custody until he ho taken before two justices at the least) The 

cZl A?" t A“the‘’t It bedt AlSn cit 

•luthoiitA'; 1 ) llnlt bSlS), but according to some 

au h^iiitie. s 1 ) ha, been altered by s. 13 (11) of the Interpretation Act, ISSD 

• Aised that i'ntA’ December, 1884, 

ami the t Jm'isdiction Act, IMS (11 & 12 Yict. c. 43), s. 12, 

^ n .At “‘"y'i “'ll «• s. -'0 (see Douslas, 

; Ti Ot tl ^ ‘f 17 I l’- it is submitted, however.'that 

hulie t Ji’ibctablo Oifences Act, 1S4S (11 A 12 Viet, c, 42), shows sufficient 
indication ot a ' contrary intention to exclude this interpretation. More- 

I’tAv '^’i 11 “‘T ‘t depositions of a witne.ss who is 

‘ and such dopositioiis, if taken in compliance with the require- 

inents of the In, ictable Olleuces Act, lst,s (11 A 12 Viet, c, 42), s. 17, are 
admissible in evidence snbse.jnently apart from the provisions of the Criminal 
Law Amendment Act, 18(17 (30 A 31 Viet. c. 3,i), s. ,1 IR. y. Katz (1900), 

\ *1* b- d2j, jiost). Ihis aiqiears to show that a justice may 

act under the Indictable Ollences Act. 1S4S (11 A 12 Viet. c. 42), in a place 

yluch IS not an ojien court. A justice or justices diilv authorised to act 
in the place wliero they sit have jurisdiction to in(iiiire into char^’-es iu 
lespect oi: (1) Otlences committed within the countv etc. for which the 
justice or .lustices act (/A v. JkrkUn (l.^^ST), 10 Cox, C. (’. 001, C. ('. lb; see 
p. -.so, (2) Ollences committed outside the county etc. for which the 

justices act, if the accused is residing: or being or suspected to reside or be within 
e limits of the jurisdiction of the justices, and apj)ears or is brought before 
i warrant issued by them (see Indictable Olfences Act, 

1 L’ warrant issued outside their iiirisdiction 

and backed by a ju^^tice within their jurisdiction, if such justice has directed 
that the accused should he brought before some justice or justices within his 
juiisdiction, and the prosecutor or some of the witnesses for the prosecution 

tiounty or ]>laco where the accused was apprehended 
(Indictable Offences Act, _184s (i i A 12 Yict. c. 42). s. 11). In such a case the 
justices must, it scenes, give the accused an opportunitv of calling witnesses for 
the deieiice (see p. dl ,, If such justices are of opinion that the evidence 

IS suthcieiit proof of the charge, they may commit the accused for trial or admit 
hiiu to bail to ajipoar at his trial in the county etc. where the oll'once is alleged 
to have been committed. If the evidence is not sullicient. the justice or justices 
aie to bind the witnesses over to give evidence and order the accused person to 
betaken befor~ • . . .. 

alleged to 

(d) Offences x„w;iiiinLLcn uu luo ruga seas, or wiiiiin tlie Admiralty junsaiLu^'^t 
01 on land beyond the seas, if an indictment mav legallv be preferred in any 
place in Rngland or Vales for such offence (see p. 27d, ahte). and if n person 


and of any constable or officer iu obedience thereto, are to be as good iu relation to 
any detached part of any county which is suia’ounded iu whole or in part b) 
the county for which such justices act, as if the same were to all intents 
and purposes part of the county for which they act (Indictable Offences Act, 

1*S4S (11 12 ^ ict. c. 42), s. 7). As to the qualification of justices, see title 

ArAOTQT-R ATT?*? 
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The accused person must be present during the whole of the 
examination {g). 

The object of the examination is not to determine the guilt or 
innocence of the accused, but to inquire '\vhether the accused ought 
or ought not to be committed for trial {h). 

The accused person has the right to be assisted by counsel or 
solicitor retained by him (/). The prosecutor {i.c., the person 
supportmg the charge) must appear by himself or by counsel or 

solicitor (A-). 

627 . The proceedings are commenced by calling the name of 
the accused person. If he appears, the charge against him is 
read over. 

The accused is not asked whether he is guilty or not guilty of the 
charge, but the case for the prosecution is commenced at once (/). 


if/) See Indictable Offences Act, 184S (11 12 Viet. c. -12), es. 17, IS. The 

procedui'e under this Act is only apjdicable to the case of a person in the 
ordinary sense of the word, that is, to someone whose physical appearance 
before justices is possible ss. 1,17, IS). It seems, therefore, that there 
can be no proceeding under this Act for the examination of a charge against a 
body corporate, and that s. 2 of the Interpretation Act. ISSi) (o2\'c oS \kt 
c. 6.3), as to “ person ” in a penal act including body corporate docs not apply, 
as a “ contrary intention ” appears from the language of the Indictable Offences 
Act, 1818 (11 12 A ict. c. 42), s.'^. 1, 17, is ; if a corporation is charged with 

an indictable offence, the proper proceeding is by way of indictment in the first 
instance. See also title CoKPOitAXioxs, Vol. Vl'lL, p. :39U. 

(A) IL y, Carden (1879), o Q. E. I). 1, per CoCKiiCux, O.J., at p. 6. 

(0 54 L. T. 2S(). Before the Indictable Offences Act, 

1848 (11 & 12 \ict. c. 42), it was held that justices had a discretion whether 
they would admit or exclude an advocate (bbx v. (Jolcruhje. (1822), 1 B. ik, C. .‘37 ; 
li.y. Barron (1820), :3 B. & Aid, 4:32 ; B. v. Staffi.rdBtire Jnsfiees (1819), 1 Chit. 
217; < allitr v. Jlick'i (1881), 2 B. iV: Ad. 66;i). S. 17 of the Indictable Offences 
Act, 1848 (11 & 12 Viet. c. 42), contemplates the cross-examination of the 
witnesses for the prosecution by couii.sel or solicitor for the accused. The 
accused^ has no right to have the case adjourned for the attendance of counsel 
or solicitor [11 y. Camhrkhjeshire Jn.ifice.s (1880), 44 J. 1\ 168; B. v. Bdjf/ins 
(1862), 5 L. T. 605), but an adjournment fur such attoiidaiico may (see 
Indictable Offences Act, 1848 (11 &. 12 Viet. c. 42), s. 21), be granted, and should 
bo granted, if the application for such an adjournment is made bond fide. 

(A) If the prosecutor or someone on his behalf does not appear to support the 
charge, the charge will bo dismissed, but if the non-attendance is caused by a 
mistake, a fresh summons should be issued [R. v. Bennett (1908), 72 J. P. 862). 

no pioceedings do not abate by the death of the justice who issued the 
summons or warrant (Summary Jurisdiction Act, 1879 (42 & 48 Viet. c. 49), 

n It instituted criminal proceedings [B. y. Trnelove 

e’ ^^^)’ may, it appears, take up the prosecution 

on 0 ^ ^yyh person. Most prosecutions are now conducted at the 

ms anco or the police, but where there is a private prosecutor present and 
lea 5 0 proceed with the ]>rosecution, he ought to have the conduct of the 
piocce mgs, except where the Dii’ector of Public Prosecutions takes up the 
prosecution (see v. Tafior. Times. 2nd November, 1896, p. 7). 

( ) o objection can be taken to the information or complaint on which the 
mmons oi wanant in the case has been issued for any alleged defect in 
. i s mice 01 in form, or for any variance between it and the evidence adduced 
m e u or the prosecution, nor can any such objection he taken to any such 
mmons oi wanant; if there is any such variance between the summons or 
\vairan an the evidence that the examining justices think that the party 
ciaip,t( as been deceived or misled, the justices, at the request of tho party 
■ iaigo( may adjourn the hearing to some future day, and in tho meantime 
lemand tho party charged or admit him to bail (Indictable Offences Act, 1848 
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If the prosecutor has counsel or solicitor to represent him, the 
counsel pi solicitor may, if the examining justices think fit, make 
an opening siieech giving the outlines of the case. 

Alter the close of the opening speech, or, if there is no counsel or 
solicitor present for the prosecution, immediately after the reading 
01 the charge, the evidence is adduced (;«). ° 


r An obiection bvthe 

UeientLint to the .lunsdictioii of the justices must, however, be taken before the 

heal in" of tlie evidence bepns, as otherwise the defendant may be considered 

rY (Ibth), 4 Q. B. D. 614, C. C. E.). 

[m) le attennance of ^vitnesses who will not voluntarily appear is secured 

by a summons issued by a justice on it being proved on oath or affirmation 
that any person within the jurisdiction of such justice is likely to give material 
e\ idence lor the prosecution and will not voluntarily appear. The summons is 
to be under the hand and seal of the justice, and requires the person whose 
attendance as a witness is desired to appear at a time and place mentioned in 
the sumnions before such justice or such other justice or justices for the same 
countv, place etc., who shall be there, to testify what he knows concerning the 
the charge. If the witness disobeys the summons and no just excuse is offered 
101 the disoliedience, then, on it being proved upon oath or affirmation that the 
summons was served on such person, either personally or by leaving it for him 
A\ith some jierson at his last or usual place of abode, the justice or justices 
beioie v hom tlie person summoned should have appeared may issue a warrant 
under his or their hands and seals to bring the person summoned at a time and 
place mentioned in the warrant before the justice or justices issuing the 
arrant, or such other justice or justices of the same county etc., as shall then 
be there to testify concerning the matter. Such a warrant may be issued in 
the first instance on ]noof that it is jirobable that the person will not attend 
V ithout being compelled; and it may be backed in the same w'ay as a warrant 
of arrest (.see p. .iON, az/fe), so that it nia}' be executed out of the jurisdiction of 
the justice who issued it ; if on the appearance of the person who is summoned 
or brought up on a warrant he refuses to take or be examined on oath or 
affirmation, or to answer (juestions ])ut to him without offering any just excuse 
tor such refusal, any justice of the ])eace then present and having jurisdiction 
there may by warrant under his hand and seal commit such person to prison 
tor a term not exceeding seven days, unless he in the meantime consents to be 
examined and to answer (Indictable Offences Act, 184S (11 & 12 Viet. c. 12), 
s. lb). As to the fonn of summons in such a case, see schedule to the Inclict- 
able Offences Act, IS-JS (11 ct 12 Viet c. 42), Form L (1); as to warrant to 
bi-ing U]) the witness, see //uV/., Form L (2), (d) ; as to warrant of commitment 
of a witness, see Form L (4). S. Hi of the Indictable Offences Act, bS4S 
(11 & 12 A ict. c. 42), only authorises the issue of a summons to secure the 
attendance of a ])ers()n as a witness, when such person is within the jurisdiction 
of the justice ; a court of summary jurisdiction, however, mav, bvthe Summary 
Jurisdiction^ Act, I.S79 (42 & 43 Viet. c. 49), s. 3G, issue such'a summons, when 

the ])erson is outside the jurisdiction of the court; such a summons may be 

indorsed by a court of summary jurisdiction for the place where the j^erson is 
or is believed to be. and if the person is served with a summons so indoisc 
and is paid or tendered a reasonable amount for his expenses, he must obey 
the summons, and on default is liable to be apprehended. It has been 
contended that by virtue of s. 13 (11) of the Interpretation Act, 1 SS 9 (52 ^ O'i 
A ict. c. (J3). s. 33 of the Summary Jurisdiction Act, ]S79 ('J2 & 43 A^ict, 
now a]>plies to the examination of a person charged with an indictable offence 
(see Douglas, Summary Jurisdiction Procedure. 9th ed., p. 192). S. 13 of tne 
Indictable Offences Act, 184S (11 A 12 Abet. c. 42), makes no provision for tu® 
case of a witness who attends voluntarilv refusing to give evidence, but sem v ^ 
the justice or justices present have ]»ower to commit in such ^ 

(see Ikunet v. Watson (1814), 3 M. & S. 1, and Erans v. Rees (18-10^, - 
-Ad. lA El. o5). A justice has no power to order a witness to bring o 
produce documents ; the only way of securing the jiroduction of documen 
by a witness is to serve him with a Crown Office sahjice/in daces ttcn 
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The statements of the witnesses must be made on oath or 
affirmation (?i) in the presence of the examining justice or justices 
and of the accused person. The accused person, or his counsel or 
solicitor, has the right to cross-examine any witness (o), and the 
prosecutor, or his counsel or solicitor, can re-examine. 

The statements of each witness must be put into writing in the 
presence of the examining justices and of the accused (p ) ; the state- 
ments are then known as depositions. The deposition of each 
witness must be read over to him, and must be signed by him, 
and the whole of the depositions must be signed by the examining 
justices iq). 

As to procuring the attendance of witnesses for the defence, see p. .‘jls, 
note (h), post. The attendance of a witness who is in custody may be secured 
by a warrant issued by a judge of the King’s Bench Division under the Criminal 
Procedure Act, 1853 (16 & 17 Viet. c. 30), s. 9, or by an order in writing under 
the hand of a Secretary of State under the Prison Act, iSOS (61 A 62 Vict. 
c. 41), s. 11. 

(/<) Indictable Offences Act, 1848 (11 & 12 Vict. c. 42), s. 17. See Oaths 
Act, 1888 (51 & 52 Vict. c. 46). As to statements by childron, see p. 32.S, 
j/ost. In the case of a charge of an offence under the Offences again.^t 
the Person Act, 1861 (24 & 25 Vict. c. 100), ss. 27. 55, or 5(). or any offeiice 
against a child under the age of sixteen years under ss. 5, 42. 43, 52, 
or 62, or of an offence under the Criminal Law Amendment Act, 1885 (48 
& 49 Vict. c. 09), or an offence under the Prevention of Cruelty to Children 
Act. 1904 (4 Edw. 7, c. 15), or Part 11. of the Children Act, 1908 (8 Edw. 7, 
c. 67), or under the Damrerous Performances Acts, 1879 and 1897 (42 A 
43 Vict. c. 34 ; 60 A 61 Vict. c. 52), or any other offence involving bodily 
injury to a child under the age of sixteen years, if a child of tender years who 
is tendered as a witness does not in the opinion of the justices understand the 
nature of an oath, the evidence of such child may be received without oath, 
if such child has in the opinion of the justices sufficient intelligence to justify 
the reception of the evidence and understands the duty of speaking the truth, 
but such evidence requires corroboration. The evidence of such child is to be 
deemed to be a deposition within the meaning of the Indictable Olfences Act, 
1848 (11 A 12 Vict. c. 42), s. 17 (see Prevention of Cruelty to Children Act, 1994 
(4 Edw. 7, c. 15), s. 15 ; Children Act, 1908 (8 Edw. 7, c. 67), s. 30). 

(o) See n. V, Prestri(J(je{m\), 72 L. T. Jo. 93. 

ip) Indictable Offences Act, 1848 (11 A 12 Vict. c. 42), s. 17. It is not 
enough, if the depositions are written down in the absence of the justice and 
read over and signed afterwards in his presence {R. v. B (1863), 33 L. J. 
(m. c.) 63, C. C. R. ; R. v. Chnstophej' (1850), 1 Den. 536; dandle v. Sej/monr 

/iL'VilX ekt>,r\ 1 - f ^ U 


• 1 r xuuicLuuio vucuces Act, cc Vl vice. C. ‘±1:;, 

provides that the statements are to he put in wi’itiug by the justice or justices 
who^ take the examination, but this duty is generally deputed to the clerk to 
the justices (see R. v. Watts, supra, jnr Maktix, B., at p. 64) ; see also Ex parte 
hoUamletf, [1909] 2 K. B. 14. As to justices’ clerks, see Justices Clerks Act, 
18 m (40 A 41 Vict. c. 43), and title Magistiutes. 

(7) Indictable Offences Act,^ 1848 (11 A 12 Vict. c. 42), s. 17, and Schedule, 
roim AL It is sufficient if a justice signs at the conclusion of all the deposi- 
tions; he need not sign each witness’s deposition separately {R. v. Parker 
(18(0), 11 Cox, 0. C. 478,^ C. C. R., approving and following R. v. Lee (1864), 
4 h. A h. 63, and dissenting from R. v. Richards (1866), 4 F. A F. 860, which 
was (lecKled wnder a misapprehension (see R. v. Parker, supra, at p. 481). 
ihe dicta of Lord Denman, C.J., in R. v. London (Corporation (1844), 5 Q, B. 
555, at p. 564, and of Alderson, B., in R. v. Johnson (1847), 2 Car. A Kir. 354, 
at p. 355, are on a different statute, are inconsistent with R. v. Parker, supra, 
and cannot be regarded as authorities. It is sufficient if all the depositions 
have one caption or title; it is not necessary that each deposition should 
have a separate caption [R. v. Jidmson, sapra). It does not appear that any 
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examLrClhp prosecution have been 

examined the examining justices may, if they consider that tbp 

vidence for the prosecution is not sufficient to justify commitment 

discharge the accused at once. If they thinlf tL eviSe k 

witneSe^’ the attendance of the 

tal en atii Ihm "'''T i depositions 

answer m anything in 

he is nnf- nl I' [’'Reused must be cautioned, first, that 

0 hope h o n any jiromise of favour and nothing to fear from any 

a n *ield out to him to induce him to make 

\ Swilt, but that whatever he may 
^ en say vill he taken down m writing and may be given in 
evidence against him on his trial (r). ^ 

r,niV^^ accused may then, if he wishes, make a statement not on 
< 1. uc 1 statement, if any, must be taken doM'n in writing, 
signed l)y the examining justices, and kept M’ith and transmitted in 
the same manner as the depositions of the M'itnesses (r). 

le accused is afterwards committed for trial, his statement 
ma}, 1 necessary, Ije^ given in evidence against him without 
ui lei pi oof, unless it is proved that the justice or justices 
purporting lo sign the statement did not in fact sign it(r). 

caption IS imperatively rcriuired ; at any rate, it is sulficient if the caption 
contains tho^munes^of the witnesses and the charge (A. v. LnmjhrUhjc (1849), 1 

'n ■ cases of depositions taken out of court under 

tUo Lriminal Law Amendment Act, 1807 (30 & 31 Yict. c. 35), s. 0, a particular 


v.-vc4uiiuaiiuu Ui it wiciia'rs inuKes anv statement or oo 5 er>u- 

turn ^'’hich IS material, such statement or observation should be taken down 
I/'* '** - Car. A Kir. 223, per Tl-MT, D., at p. 224). It would seem 

that, it anything tliat was said is omitted from the depositions, and the 
(lepo^ltlon.'j! are regularly taken and it becomes material to inquire at the 
tiial^ w hether the thing in question was or was not said, evidence is not 
aamissible to contradict the deposition (/A v. IlW/er, ; A. y. Christophtr 

(18o();. 1 Den. 530 j but see 7A v. J/oojr (1809), 20 L. T. 987, where Lusii, K, 
attei consulting Iveatixg, J., admitted such evidence). If the depositions 
aie irregularly taken, questions may be asked to contradict such cle])Ositions 
(A. \. thnstoj'her, supra). If the depositions are regularly taken, there is a 
])iesumption of law that the accused hatl full opportunity of cross-examiniOo 
the witnesses whose evidence is taken down ; but where tlie issue w'as whether 
a person was sane enough to bo tried, Duett, J., allowed counsel for the 
])Msonor to ask the w itness who proved the de 
whether the accused was, when the evidence was 

as to be able to understand what was going on (iA . 

21). As to (lc]>ositions taken in a language wbicli it is alleged the accused does 
not understand, see A', v. Janes (1885), 49 J. P. 728. It was said before the 
passing of the Indictable Olfences Act, 1848 (11 A 12 Viet. c. 42), that if a 
person ol weak intellect is examined as a witness before a justice, and questions 
are put by a justice and answered by the person called as to his competency to 
take an oatli, such questions and answers should be put down on the depositions 
(7A V. Painter (18-4G), 2 t'ar. A Kir. 319), but the dictum has no application, it 
seems, to the law as it is now (see Indictable Offences Act. 1848 (II A 1- ^ icL 
c. 42), s. 1 ( A On the death or illness of a w itness, his deposition, if regulailv 
taken, but not otherwise, may be used as evidence at the trial (see Indictable 
Olfences Act, 1S4S (11 A 12 Viet. c. 42), s, 17). 

(r) Indictable Offences Act. 1848 (11 A 12 Viet. c. 42), s. IS. A.s to trans- 
mission of the depositions and of the statement of the accused w'hen be 1 = 
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629. After the accused person has been asked whether he has 
anything to say in answer to the charge, and, if he says anything, 
after what he says has been taken down in writing and signed by 
the^ examining justices, the justices must ask the accused if he 
desires to call any witnesses. 

The accused person may now himself give evidence, if he wishes, 

or the wife or husband of the accused may give evidence for him or 

her on the application of the accused, and may be cross-examined 
and re-examined (s). 

If the accused person is the only witness as to the facts called 
for the defence, he must give evidence immediately after the close 
of the evidence for the prosecution (0. 

If the accused intends to call witnesses besides himself, his 
counsel or solicitor, if he has one, may with the permission of the 
justices address them and open the defence, or may reserve his 
speech till after the close of the evidence for the defence (a). 

The witnesses for the defence, _ where there are any besides the 
accused,^ aie called after the opening speech, if any, of the counsel 

may be cross-examined and re- 
examined (/i). Iheir statements are to be taken on oath or 


committed I'oi tiial, see p. .i21, j)os<. The statement of theuccuscd is admissible ii 

evidence against him subsequently, if the first caution has been o-iven (•' Youan 
not obliged to say anything ” etc.) ; it i.s not neccssarv to provJ'that the seconc 
caution (“ You have nothing to hope from anv promise of favour” etc ) was "ivei’ 
(A V. ,S«asome (18d0), ;5 Car. & Kir. 3:!2, C. ( '.K). Whore an accused is cauhonod 
and makes a statement and a remand follows, and after the remand his solicitoi 
asks some quostioua of the witne.sses and the accused is again cautioned and 
declines to make a statement, the first statement can bo read in evidence at the 
hial (/A \. Aomf (ISjO), d Car. &Kir. 3:ii,n.). The caution is only needed at the 
close ot the examination of the witnesses for the prosecution ; a voluntarv state- 
ment made by uu accused person in the course of the examiiialion and before all 
the witnesses have been examined i.s admissible in evidence again.st him at the 

Dears^o l'f‘'''''«'“sly given (A. v. Strip,, (18o()), 

Wtais. C. C. W8). iho caution is only applicable to accused persons and 

has no application to witnesses {II. v. Co„U (1873), L. R. 4 p o'l'O If a 

J.videuce Act 1898 (01_ & (,■> Vict. c. 30), before the caution is -iven the 
19 f =Mbm?sible against him on his trial (A. v. Ihnl (1898), 

(iJ) Criminal Evidence Act, 1898 (81 & ViVt p ‘VW c i a r 

of cross-examination iri such a case, see AuV/., andp.' lol’, posi. 

{ ) I n /., s. _. 4.e., it seems, after the accused has been asked if he has aiiv- 

3o"l ; 1 Ybi 'c ‘'I® Criminal Law Amendment Act', 18C7 

as gKen afte; the nVt' ^ox, C. C. 180, the caution 

shoiild imt be - ven kef fP ; fjuctre whether the caution 

iv make i^stat meJ 

make a statement on oiH '“ answer to the caution, and he may also 

on oath of ho mtr either in addition to or instead of the statement not 

u oath, 01 he may decline either to make a statement or to mve evidence on oath 

£ nftWnf i^tt ^ (b) 

OffencesAch islsfll & 

make a statement Without being ^ ‘ 


m me inmctabio Ulfences Act, 1848 (11 A 12 Vict. c. 4 

as there IS m the Summary Jurisdiction Act, 1848 (11 & 12 Vict. c. 43), s. 14. 
{b) Ciimiual Law Amendment Act, 1SG7 (.30 & 31 Vict. c. 33), s. 3. Unde 
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affirmation, if they know anything relating to the facts and 
cncnmstances of the ease or anything tending to prove the 
innocence of the accused, and are to be put in ^Yriting and signed 
b} the VI nesses and by the examining justices, and, if the accused 

IS commi ted for trial, are to be transmitted in due course of law 
with the depositions for the prosecution (c). 

630. The examining justices have jurisdiction to decide all 
questions relating to the admission or rejection of evidence that is 
tendeied before them. If they exercise this jurisdiction and admit 
or reject evidence, the King’s Bench Division of the Hi^h Court of 
Justice will not interfere to direct the justices as to the course they 
should pursue; if, however, they have jurisdiction to hear evidence 
and decline jurisdiction, the King’s Bench Division may grant a 

mandamus to them to hear and determine the question whether the 
evidence should be admitted (d). 


the Indictable ORences Act, ISIS (11 & 12 Viet. c. 42), there was no 

* _j1 j. ^ ^ J * 



tion on a charge oi inahciouslj’ publishing a defamatory libel under the Li 
Act, 18‘b‘) (() Sc I "V ict. c. 9ti), a justice had no jurisdiction to receive evidence 
the truth of the libel (1!, y. Car<hn (1879), o U. Ih 1). 1). This remains the 1 
as regards any charge of libel, except a charge against a proprietor, publisher 


Ofl'ences Act, isis (ll iS: 12 \ ict. c. 42), relating to the summoning and enforcing 
the attendance and committal of witnesses for the prosecution were applied to 
w'ltnesses for the defence by the Criminal Law Amendment Act, 1867 (.‘30 & .‘31 
"N ict. c. d.j), s. 4. As to the depositions of witnesses for the defence, see 
s. 8. As to cxjtenses of witnesses for the defence, see Costs in Criminal Cases Act, 
1908 (8 Ldw. 7, c. Id), ss. 1, 8. I3ofore the passing of the Newspaper Libel and 
Registration Act, 1881 (^M & 4d Viet. c. 60), it was held that in taking an examina- 
tion on a charge of maliciouslj’ publishing a defamatory libel under the Libel 
A 1 I //J .(V ^ ^ 1 X* . _ i_ . .1 • • .♦ J ♦ idpiicB of 

law 
her or 

editor, or any ])erson responsible for the publication of a newspaper fora libel 
published therein. 'When the charge is against such a person, and is in respect 
of a libel published in a newspaper, the justice or justices may since the passing 
of the Newspaper Libel and Registration Act, ISsi (44 & 4d Viet, c. 60), receive 
evidence as to the publication being for the public benefit, and as to the matter 
charged in the libel being true, and as to the report being fair and accurate and 
published without malice, and as to any other matter which under that or ain 
other Act or othei'wise might be given in evidence by way of defence by 
person charged on his trial on indictment {ibid., s. 4). As to definition of 
newspaper, see ibid., s. I. See also title Libel and Slander. 

(r) Criminal Law Amendment Act, 18()7 (80 A 81 Viet. c. 8d), s. 8; and see 
//. V. Cardat (1S79), d Q. 33, 1). 3. If the accused has witnesses as to the fact?, 
they ought to ho called before the examining justices; evidence for the defence 
which is heard for the first time at the trial is, in the absence of explanation, 
open to grave suspicion (A. v. Ilamphries (1908), 67 J. P. 896 ; and Anon. (18d)., 
48 L. T.Jo.867,7i('rnANNEN, J. ; v. d/rAo/r (1909), 25 T. L. R. 228, C. C. A-)^ 
!^^agistrates ought not to discourage the accused from calling his witue??e? 
{Pi. V. Ilfudry (1909), 25 T. L. R. 685, C. C. A.). A defendant cannot get legal 
aid under the Poor Prisoners Defence Act, 1908 (8 3']dw. 7, c. 88), unle?s i 
appears that, having regard to the nature of the defence set up by biya_ 
disclosed in the evidence given or statement made by him before the committing 
justices [ibid., s. 1 (1) ), it is desirable that he should have legal aid. _ , 

(d) P. V. Carden (1879), 5 Q. 33. D. 1, Cockhurn, C.J.. at p. o. -in^ 
decision of the justices on questions of evidence in no way binds the com 
which afterwards tries the accused, if lie is committed for trial. The 
admit evidence which the justices have rejected and reject evidence whicn ^ . 
have admitted. If inadmissible evidence has been admitted by the 
and appears on the deposition of any witness, and such deposition i= ^i 
in evidence at the trial, the part of the deposition which contain? 


the 
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Sub-.Sect. 2— Remar, d. 

631. If from the absence of witnesses or from any other reason- 
able cause it is necessary or advisable to defer the examination or 
further examination of the witnesses, the examining justices may 
by warrant remand the accused in custody from time to time for 
such time, not exceeding eight days, as the justices may in their 
discretion think reasonable (e). 

If the remand is for a time not exceeding three clear days, the 
accused may be remanded by a verbal order of the examining 
justices to the custody of a constable or other person in whose 
custody the accused may then be ; such order directs such constable 
or any other constable or person named to keep the accused in his 
custody and to bring him before the same or such other justice or 
justices as shall be tbeie acting at the tune ajipointed for continuin*^' 

the examination (e). " 

% 

If the remand is for a time exceeding three clear days, the 
examining justices are to make out a warrant remanding the 
accused to some prison or place of security in the county etc. for 
which the justices act ; the examining justices may order the 
accused to_ be brought before him or them, or before any other 
justice or justices for tlie same county etc., at any time before the 
expiration of the time for which the accused is remanded (c). 

632. Instead of detaining the accused in custodv during remand, 
any one justice before whom the accused appears may discharf^e him 
upon his entering into a_ recognisance with or without sureties, at 
the discretion ot the justice, conditioned for his ajipearance at the 
time or place appointed for the continuance of the examination If 
the accused does not appear at the time and place mentioned in the 
recognisance, the justice who discharged him on hail, or any other 
justice^ then and there present, may certify on the back'^ot the 
recognisance the non-appearance of the accused, and may transmit 
the recognisance to the clerk of the peace of the county etc 
within which the recognisance is taken in order that it luay he 
en^rced ; and ^the certificate of such justice is to be deemed 

rcmS(c)”""'' evidence of the non-appearance of the 


Limon. for tirsamoXncrm®?pp\yi„^^^ over m Jro^cute imdi 

“Tf LidS’n' ‘‘nir «« before a A lai.d t - 

P) Indictablo Oilences Act, 1,S18 (11 & ]■> Viet c « oi Vi ‘i i 

sr (• as*?! vr { f 

e .d,t days tor a remand applies, rvlieri an accused person is on bad ■ it harbee 
arising out of the same matter are pending {R. y.Rcans (LMlOj, 02 L. t! .-'t,, 

I 
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Si-b-Sect. ■S.~Commitmeni for Trial or Discharge of Accused. 

_ 633 . When all the evidence has been heard, the examining 
justices hen present who have heard all the evidence must 
decide whether the accused is or is not to he committed for 
tiiaK/ ) If the justices are of opinion that a primd facie case 
las not been made out against the accused by evidence entitled to 
a reasonable degree of credit, they must forthwith order him to be 
discliarged as to the information then under inquiry. If they are 
of opinion that the evidence is sufficient, or if the evidence raises a 
stiong or jnobable presumption of his guilt, they must commit him 
to prison to take his trial or must admit him to bail(y). 

634. ^In the case of an offence to which the Vexatious Indictments 
Act, 1859 (/(), applies, if the examining justices refuse to commit or 

prosecutor desires to prefer an indictment for 
the onence, the examining justices must take the recognisances of 
the prosecutor to prosecute the charge, and must transmit the 
lecognisance, information, and depositions (if any) to the court in 

aiul sec title Libel Slaxi)EK. It is also doubtful M'hether in case of the 

leiusal of pisticos to bail ou remand iu the case of a misdemeanour an 

application can bo made to the King’s Bench Division for bail. It has been 

decided that the right which a person charged with a misdemeanour has to be 

bailed by the Kings Bench Division does not arise till after committal (see 

hj' MnJluiS (1884), Douglas, Summary Jurisdiction Procedure, 9th ed., 

p. ; and see 7/. v. Burnett (1870), 49 L. T. Jo. 387; It. v. Atkins (1870), 49 

L. r. Jo. 421). But see It. v. Manniurj (1888), o T. L. B. 139, where on the 

letusal of a justice to grant bail ou remand an aiiplication for bail was made 

to the High Court and the case was remitted to the justice with a direction to 

adniit to bail. In It. v. [1898] 2 Q. B. Olo, at p. 622, it was said that 

It is not the usual practice for the King's Bench Division to admit to bail during 
remand. 


cui.* lai oamuuN , louu, see interpretation Act, 1889 (52 A 53 c. s. 

If the examination has been begun before one justice sitting alone and he dies 
or is otherwise incapacitated before all the evidence is heard, another justice 
must hear the evidence afresh. As to the procedure in such a case, see Ex jjarte 
Bottom/ei/ (1909), 25 T. L. B. 371. 

(v) Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), s. 25, Schedule. 

Porm T (1) ; see Co.r. v. Cokviihje (1822), 1 B. & C. 371, per BaVLEV, J., at p. 50. 

I he examining justices must, in considering whether the accused should or should 
lin'f 1^0 ft" A/1 ^ ^ ^ 1 . 0*2 VGU for the 


not be committed for trial, take into account any evidence that is given for the 
defence. There may be cases where the evidence for the prosecution is sufficient 


to justify a commitment, f-.//., where it raises a presumption of guilt, as i® 
case where on a charge of larceny possession of stolen goods soon after a theB 
is jiroved against the accused. In such a case the presumption of guilt may be 
rebutted by the evidence for the defence, e.y., if an accused person found m 
possession of goods recently stolen gives a satisfactory account of his coming 
into possession of them ; and although the justices have not to try the case, yet, 
if the evidence for the defence is such iu their opinion that there is a strong or 
probable i)rosinnption that the jury would accpiit the accused, if he were com- 
mitted. they should dismiss the charge (7/, v. Canhn (1879), 5 U- B. D- L 7'^^ 
(.’ocKBrRX, C.J., at p. 6 ; see as to libel, Newspaper Libel and Begistra ion 
Act. 1881 (44 l\; 45 Vict. c. 60), s. 4 ; aud as to offences under the Debtors Ac , 
1869 (32 (k 33 Vict. c. 62), s, 18 of that Act). As to the duty of the justices 
either to commit or to dismiss, and as to their convicting summarily for a mino 
offence, see Re Thompsoft (1800), 30 L. J. (m. c.) 19. 

(/j) 22 & 23 Vict. c. 17 ; see 2^ 331, post. 
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which the mdictment ought to be preferred, in the same manner 
as he would have done if he had committed the accused (i). 

635. The examining justices before whom any witness has been 

the accused may lie 

appear at the court at which the accused is to be trfed to 'iJe 
evidence at such court ; they may also bind the prosecutoi® by 

lecognisance to appear at such court and to prosecute, or, if he 
IS a vitness, to prosecute and give evidence (k), 

636. The recognisances of the witnesses, together with the 
written information (if any), the depositions, the statement of the 
accused, and the recognisances of bail (if any) are to be delivered or 
caused to be delivered, by the examining justices to the proper 
officer of the court in which the trial is to be had, Iiefore or it hs 

of the court or at such 
othei time as the judge, recorder, or justice who is to preside in 
the court at the trial may appoint (/). ^ 

Act, 1859 (22 & 2;i Vict. c. 17), s. 2 ; see 

uiid fciif^ned by a iustice or iustiroja Tim u ’ be taken betore 

acknowledges that he owes u epecihed sum to thp* \r ^ recognisance 

.wile, tbe oh.rg, on .Ifcb the .ccu.eJ 1,., been coamKl “ij j, 
in the case of a recognisance by a prosecutor if v.1 f 1? 

which the accused is to be tried^ and there nrefer- t^^e court at 

prosecutes duly a bill of indictment for the^r tV prelened, and 

to bo void, but^othorwJo it ifto sbLd i.! lof ^ is 

recognisance must specify the nrofessirni u-uU 

(/bb/. , 8. bO, uud Sbliedule Form 0 fl F ^ 

by the justice or justices is at the same time to be^Hven f i’®cognisance signed 
Schedule, Form 0 (•^)). The iisinl \®^^thepersonbound(i7>h/., 

person who is to be bound to enter orallv info recognisances is for the 

the court who takes a minute of it • the^-on • ° before the officer of 

«,, till tor 

the jierson who appears before the J l . bO). The prosecutor is 

is willing to be bound over, it is irii^kr to charge ; if such person 

and the person who appeared as prolecutov anyone elso to prosecute, 

conduct of the subsequent proceedinrrs (R v «“tdled to tlie 

The person who is properlf (1888), 16 Cox, C. C.;i67). 

hubseiiuent proceedings, and if he is willin conduct of the 

except, perhaps, the Cirectw of 18,1 Lp“ p 0'‘® ®ls®, 

■conduct out of his hands (see Jl v Ynf /t intervene to take the 

Timjs, L>Ith NovemberiSoT, S'L' 


'i/nesy 2nd November, 1896 


(/) Indictable Offences Act, 18-18 Mi e- io *. 
nisances, depositions etc shonld Po a r recog 

accused has been committed for trial practicable after th 

to read and master the coS^^ 

i^rand jury (see two letters from the TT before he charges th 

December, 1886, and 12th May 189n Justices’ Clerks of 29t] 

„ , the Director of PubUc Prosecution 
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637 TMien the examining justices have decided to commit an 

accused person for trial or to admit him to bail to take his trial the 

accused, at any time after the examination has been completed 

and before the first day of the assizes or sessions or other first 

sitting of the court at Avhich the accused is to be tried, is entitled to 

liave copies of the depositions on which he has been committed 

or hailed from the officer or person having custody of the same 

on payment of a reasonable sum, not exceeding three-halfpence for 
eacli folio of ninety words (m). 

638. A vitness^ vho refuses to enter into or acknowledge a 
recognisance to give evidence may by warrant be committed to 
the common gaol or house of correction for the county etc. in 
vhicli the accused is to be tried, there to be imprisoned until 
aftei the trial, unless in the meantime such witness duly enters 
into such recognisance before a justice of the county etc. in which 
the gaol or house of correction is situate (a). 

639. If the examining justices decide to commit an accused 
person to 2 ‘)rison, they mustsj^ecify by their warrant of commitment 
the 2 )rison to M*hich he is to be committed (a). The j^rison may be 


lias ni>tituto(l or is carrying: on the proceedings, the recognisances, dejiositioiis 

etc. should be delivered to him (Prosecution of Offences Act, 1879 (42 & 4;i A'ict. 
c. 22), 8. d). ^ 

(m) Indictable Offences Act, 1S48(11 & 12 Viet. c. 42), s. 27. As to the allow- 
ance^ of costs of the depositions under the Poor Prisoners Defence Act, 190.4 
(d Ldw. 48), see Costs in Criminal Cases Act, 1908 (8 Edw. 7, c. lo), 

s. 1 (d). There is no right to have copies, unless the accused has been 
committed or bailed. A jierson who has been remanded, or a person the 
charge against whom has been dismissed, has no right to copies (It. v. Loufhm 
{L<lrfl ^hlyo7) (1844), 5 (R li. doo). The officer or person having the custody of the 
depositions is the magistrates’ clerk, if the depositions have not been trans- 
mitted, and the clerk of the court at which the jirisoner is to be tried, when the 

depositions have been transmitted (Indictable Offences Act, 1848 (11 & 1-’ Viet, 
c. 42), s. 20). 

(u) Indictable Offences Act. 1S4S (11 A 12 Viet. c. 42). s. 20, and Schedule, 
Porm P(l). A person imprisoned under this section is to be treated as an 
offender in the second division, unless the justice or justices otherwise ordei 
(Prison Act, 1898 ((il A 02 ATct. c. 41), s. 0 (4) ). There seems no provision for 
imprisoning a prosecutor who refuses to enter into a recognisance to prosecute. 
The practice is for the witnesses to be bound over after the examining justices 
have decided to commit the accused for trial or to admit him to bail ; but s. 2(* ol 
the Indictable Offences Act. 1S4S (U & 12 Ahct. c. 42), seems to contemplate the 
possibility of the witnesses being bound over before such decision, as the las 
part provides that, it a witness has been imprisoned for refusing to enter 

recognisance and the examining justices do not commit the accused or adiui 

him to bail, such justices, or any other justice or justices of the same count\ et( .. 
may order the keeper of the gaol or house of correction where the witness is ni 
custody to discharge him. and such keeper is thereupon forthwith to dischaigc 
him (/Ah/., Schedule, Form P (2) \ 

^ (o) Indictable Offences Act, 'l84S (11 & 12 Xict. c. 42), s. 25, Schedule. 
Form T (1). The warrant, ivhich must specify the date when and the A 
which it was issued, isunder the hand and seal'of a justice, and is directed to tue 
constable of .some particular district and to the keeper of the prison to which Uie 
accused is committed. It recites the offence with which the accused has oeen 
charged, and commands the constable to take the accused and convey him 
to the specified jn'ison together with the warrant, and commands the keeper oi 
prison to receive the accused into his custody and there safely to keep him un__ 
he is delivered thence by due course of * law. See, too, Prison Act, - ‘ ‘ 
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either one near to the place where the accused is to be tried (n) or 
some convenient prison in the county where the accused is to be 

f 's appointed by the 

Secretary of State for the Home Department under any general 

tria?(g)^^ ^ ‘^0“fi“e“ient of prisoners before or during 

Sub-Sect. A— Ball. 

640. Instead of committing tbe accused to prison the examining Adminin 
justices may in all cases except treason admit him to bail to aiiiiear accused to 

at the court at which his trial is to take place (r). bail. 

In cases of treason no person can be admitted to bail, except liy 
01 del of one of the Secretaries of State or by the lung’s Dench 
Dmsion of the High Court of Justice or a iud<re thereof in 
yacation (.s). All other crimes are, as regards baiC diyided into 
t\\o classes by statute (.s). One class consists of felonies and 

mlsrmer«u?s'w.'“ ““ 

'\\ ith respect to the first class, the justices haye a discretion 

whether they shall admit to bail or not, but it is not usual to 
giant bail in cases of murder. 

As to tbe second class, it seems that the justices haye discretion 

41 \ict. c. Ill), S. 28, and the County Police Act, 1840 (8 & 4 Viet. c. 88), 

' (iS”lit^‘i8-wio f 4, v";'’ 

\l) J* ribon ./vct, 10 / / (40 6^ 41 > ict n ow ^ 

under Ode Ael, see Stnlutory liules^n.d Orireryiieril.el’ \d,i“v' 

coiiiinitmeiit ot MiKoners in ^ 4. ' 

lxrcuted!‘see“d!aT 

oief aS. ^8?“ 2 1 55 hedS;: piStl 

(r) Indictable Offences Act, 1848 (11 & 12 Viet c d'U s “)•! Tf me, • u 

deculo to ‘n’juit bail, thov aro fn fnlm ' •’ justices 

sureties (//*/>/., Schedule' Ponn S ^n fe'i accused and of his 

that the accused will appear at the timi - ’ recognisance is 

surrender and take his trial and not demVthr ^ul that he will then 

may bo dispen.-^ed with if in the oninJrir V without leave. Sureties 

tending to defeat the ends of justice (B-dl Acd ^ I's )8 without 

effect of granting bail is not to set t ,« / ’ i / ^ ^ The 

the custody of the law and to intrust hit t“’’‘t‘i release him from 

are hound to produle km to ^nto “ ^ of his sureties, who 

place (2 Hawk. P. C., c. 15. .s. n lies, -r, ' specihed time and 


Discretion of 
justices. 


by handing him over to the custefl\wf fi i ’ ‘^'^'^'barge themselves 

imprisoned, unless he obtains fresh accused will then be 

suflicient to answer the sum in whieh il ‘ ■'Sureties should be of ability 

DiO). A contract bv tL 1>, C.. c. lo, s. I 
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to grant or refuse bail except in resiiect of offences relatin'^ to 

the _ non-repair or obstruction of a liighway, public bridge'’ or 

navigable river (0. In the case of such offences, which, however 

are usually commenced by indictment and do not ordinarily come 

before ] ustices on a preliminary examination, bail cannot be refused 
by justices {a). 

641. I he examining justices fix the amount of bail, the number 

of sureties, and decide Avhether the sureties are or are not 
suhicient (h). 

In exercising their discretion 'with regard to bail the justices 
ha\e to consider the nature of the offence, the strength of the 
evidence, the character or behaviour of the accused, and the 


{t^ Iht<L riie inisdeineanoui's in tlie first class are: — Assault with attempt 
to coiinnit a felony; attempt to coininit a felony, if the attempt is a inis- 
(leineanoiir (see p. 2oa, anfr) ; obtaining or attempting to obtain property 
by false pretences ; receiving stolen ])roperty, when the tlieft is a mis- 
uemeanour, or receiving pro])erty obtained by false pretences (see Larceny 
Act, bS(il (24 A: 2o A ict. c. i)(i), s. 95) ; perjury; subornation of perjury; 
concealing the birth of a child ; wilful or indocent exposure of the person ; 
riot ; assault upon a peace officer in the execution of his duty, or upon any 
jierson acting in his aid; neglect or breach of duty as a peace officer; and 
any misdemeanour for the ju’osecution of which the costs may be allowed out 
of the county rate (Indictable Offences Act, 1848 (11 A: 12 Vict. c. 42), s. 2:^). 
It is not clear wliat is the meaning of the words “ any misdemeanour for the 
prosecution of which the costs may be allowed out of the county rate ” ; those 
words may mean the misdemeanours for the prosecution of which the costs 
at^ the time of the ])assing of the Indictable Offences Act, 1818 (11 A: 12 
^ ict. c. 42), might have been allowed out of the county rate, or they may mean 
misdemeanonrs for the prosecution of which the costs may under any sbitute 
subse(]uently jiassed be so allowed. At the time of the passing of the Indict- 
able Offences Act, 18-18 (11 A: 12 Vict. c. 42), the only misdemeanours for the 

i' n ^ ^ ^ .1 


i>J)GClflC(l Jii liiu xuuiutiluxu -- 

12 A ict. c. 42), s. 23, with the exception of attempting to obtain property by false 
])retcnces and concealment of the birth of a child, which do not appear in s. 23 of 
the Criminal Law Act, 1828 (7 (ieo. 4, c. 84). No misdemeanours are specified in 
s. 23 of the Act of 1828 which are not sjiecified in s. 23 of the Indictable Offences 
Act, 1848 (1 1 A: 12 A^ict. c. 42), and therefore the words “which may be allowed out 

are meaningless, if they refer only to misclenieanours the 
costs of the prosecution of which might be so allowed at the time of the passing 
of the Indictable Olfences Act, 184N (11 A: 12 A'ict. c. 42), for there were no 
such misdemeanours not S])ecitied in s. 23 of tliat Act. It seems, therefore, 
that the words in ([uestion relate to misdemeanours the costs of the prosecution 
of which may be allo\yed under any subse(iuent statute. If this is so, the etfect 
of subsequent legislation has been to repeal or make almost meaningless that pai 

of s. 23 of the Indictable Offences Act, 1848 (11 A: 12 A’ict. c. 42), which 

right to bail to persons accused of misdemeanours other than those specined m 

} Costs in Criminal Cases Act, 1908 (8 Edw. o 

_ 


the tirst part of s. 23. By the 

15), s. 1, the costs in the prosecution of all offences may now 

i . .-h. . ^ _ • 


' be allowed out 


of the county rate, except offences relating to the non-repair or obstruction oi a 
highway, public bridge, or navigable river {ibu/., s. 9 (3). As it is not usua 
to commence prosecutions for such otfences before justices, the effect ql t 
Costs in Criminal Cases Act, 1908 (8 Edw. 7, c. 15), seems to be that m 
indictable cases which ordinarily come before justices they have a discretion as 
to the granting of bail. 

(rt) See Costs in Criminal Cases Act, 1908 (S Edw. 7, c. 15), s. 1. , 

(5) 11 v. Saiuida'if (1847), 2 Cox, C. C. 249. A justice should not mtener 

to prevent anyone from becoming bail for another {ibid.). 
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seriousness of the punishment which may be awarded if the accused 
is found guilty (c). 

642. If an accused person is not admitted to bail when he is 

committed for trial, he may be admitted to bail at any time after- 

w'ards before the first day of the sitting or session at which he is to 

be tiied, or before the day to which such sitting or session may be 
adjourned (d). ^ j 

If justices on or after commitment and before trial refuse to 

giano bail, an application to be admitted to bail may be made to 

the King’s Bench Division of the High Court of Justice or to a 
judge thereof (<?). 


(c) n V. Srai/e (1841), 9 Dowl. 503 ; v. Barronet Dears. C. C. 51 : B v. 
Barthe/emf/ (1852), Dears. C. V. GO ; Be Bohinsou (1854). 23 L. J. (Q. b.) 2SG • B v 
Use (1898), 67 L J. (q. b.) 2S9, C. C. R., at p. 292. If a justice is satisfied with 

^ f yf sureties offered, ho cannot reject them because 

ot their character or political opinions (B. v. Bad(/er (1843), 4 (i. B. 4G8). As 

to refusing hail to accomplices, see //. v. Beanlmore (1836), 7 C. Oc P. 497, per 

Pa'HESOX, j., at p. 499. It is inexpedient to admit the solicitor for the 

rety {B, v. Scott Jervis, Times, 2()th Xovember, 1876). 


101 ./;, 10 --iu, at p. 24<]. in deciding questions relating to the granting of 

lail justicoH act judicially, and not ininistcriallv (Lin/onl v. Fitzroi/, siiprn)° 
(d) Indictable Offences Act, 184S (11 A !:> Viet, c.'l^), s. 2;i. Bail may bo 

coinmitment by the committing justices, or if they are of opinion 
that the accused ought to be admitted to bail, they are to certify on the back of 

the warrant of commitment (see Indictable Offences Act, 18-18 (11 & 12 ^'ict 

S (p ) their consent to the granting of bail, and to state 
the .imount ot bail which ought to be required; on the production of such 
certificate any justice attending or being at tho prison where the accused is in 
custody maj' admit him to bail. If it is iiiconvonient for the surety or sureties 
to attend at the prison to join with the accused in the recognisaijeo, the com- 

I'm a duplicate of such certificate (Indictable Offences Act. 

nrodi cedVam-'f ■ t‘ '^‘1’ (d))> and, on such certificate being 

piodutcd to an) justice for tho same county etc., such last-mentioned justice 

’■®®'’nU'®“uce of such surety or sureties in conformity with tho 
ceitifacate. On .such recognisance being transmitted to tho keeper of" the iirisoii 

nu n lake'^re'""'^ I"’'*®"' last-ineiitioned'liSo 

(but see p. 3-^, note(^), and he has been committed to prison on his 

applying to bo bailed to any visiting justice of the prison or to any other justice 

StO beh-ri the sitting or session at which he 

fiMPh In t ’ to which such sitting or session may be adjourned 

such justice must accordingly admit him to bail. ^In all cases where an accu!ed 

n“Xe r" aibiitted.to bail by a justice othm tlian lhe coni- 

-ittiiio justice, the justice who admits him to bail must forthwith transmit the 

b0Trm\7mitt7d\vffh' V committing justices or one of them, to 

Sited with tJeln t ) 1 bail any person in prison 

lansfto bSo ft?] w ^ admitted to bail, such j nstico must slmd o. 

able OtIeiices Act 184H n deliyerancc (Indict- 


able Offences Act, 1848 11 & lVv"V 4 o,P^‘ p"i warranr o: aeliyerancc (iiKi, 
«th1 «p..l A. I ' V lot. 42), Schedule, Form S (o) ), under his In 

othei oknei on,! discharge such person, if he be detained for i 

it •]) ,' S.^t* (Indictable Offences Act, 1818 (Tl A 12 Vic 

(cj A. V. Hpikhimj, [ISOS] 2 Q. B. 61o; 1 Chitty, Criminal Law, 1st ed., 98 
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Criminal Law and Procedure. 


Sect. 2. 

Preliminaiy 
Examina- 
tion before 
Justices. 


Place of trial. 


If an ap 2 )lication is made for a writ of habeas corpus to enable the 

prisoner to apply to be admitted to bail in the case of a misdemeanour, 

the King s Bench Division has no discretion, and must grant bail if 
there are sulhcient sureties offered (/). 

In cases of felony or treason the King’s Bench Division has a 
discretion (rj). 

Sub-Sect. d.~PIace of Trial 


643. hen the examining justices have decided to commit an 

accused peison for trial, they have to determine at what court he is 
to be tried. 

riie accused person ^will be tried, according to the nature of the 
oftence with which he is charged, either at the next assizes for the 
couiity or county of a city or town or at the next court of quarter 
sessions for the county or borough or cit}" for which the examining 
justices^ act, unless the accused has been brought before the 
examining justices in respect of an offence committed in another 
county, in which case he will be tried at the assizes or quarter 
sessions for the place where the offence was committed (h). 

If the offence in respect of which the accused has been committed 
or bailed is one that can only be tried before a court of oyer and 
terminer or general gaol delivery, he will be tried before such a court. 


Assizes Relief 
Act, 18S‘». 


644. If the accused is charged with an offence triable at quarter 
sessions (/), he must be tried at the next practicable court of quarter 
sessions, unless the justices for special reasons think fit otherwise 
to direct. He is not to be tried at the assizes, unless the justices or 
the High Court of Justice so direct (/.’). 

Every justice by whom a person is committed to prison for trial 
for any offence triable at quarter sessions must, by indorsement on 
the warrant of commitment or other notice in writing, inform the 
governor of the prison whether the persons bound over to prosecute 


l>n' Dexwax, C.J. ; II v. Beinnit (1S70), -19 L. T. Jo. 387 ; B. v. Atkins flS70), 

-121. In R. V. Butler (1S81), U Cox, C. C. o30, the Court of Queen’s Bench 
in Ireliiiul refused to p’ant bail in the case of a niisdcincanour. If the defendant 
is in custody ou a charge of felony or misdemeanour, the application in the nr»t 
instance must be made before a judge in chambers (Crown Office Rules, IdOO, 
r. 111). _ P 

( /■) Habeas Corpus Act, 1()79 (31 Car. 2, c. 2) ; Be Frost (1S8S),_4 1) L. R- 
7o7. It appears from 1 Chittv, Criminal Law, 9S, that if the application lor 


claim 

C.J., 


bail is made to the court under its common law jurisdiction, no one can 
bail (Je jure ; but see Lin ford v. Fitzro}! (1849), 13 (L B. 240, per Denmax, 
at p. 246. As to the writ of roryD/s, see title Ckowx PuACncE. 

(v) It is not usual to bail in cases of felony (1 Chitty, Criminal Law, 99). - ^ 
to bail in cases of murder, see Mtdiuu's (Lord) Case (1697), 1 Salk. 104, A- '• 
}>arro}tet (18o2), Dears. C. C. ol ; B. v. Barflulemt/ (18o2). Dears. C . C. X 
A'. V. -Lebr/rs (1844), 2 Dow. ct L. 10; and Short and Mel lor’s Practice o 
Crown Office, 2nd ed., p. 2S2. As to ap|)Iications to the High Court foi ^ » 
see Crown Office Rules, 1906, r. Ill ; Short and Mcllor's Practice of the ^ 
Office, 2nd ed., p. 284. An appeal from the refusal of a divisional court to gi* 
bail will not lie to the Court of A]ip(‘al (A\ v. /-We (1883), 10 Q. B. D. ;• 

(h) Indictable Offences Act, ISUS (11 12 A^ict. c. 42), ss. 1, 1_L -- J Aq 

Assi/es and Quarter Sessions Act. 1908 (8 Edw. 7, c. 41), s. 1 (3). As 
adjournment of the trial, see p. 358, jtost. 

(/) See p. 2(>S, a}tte. 

(k) Assizes Relief Act, 1889 (32 & 33 Abet. c. 12), s. L 
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and give evidence at the trial are bound over to attend at a court 
of quarter sessions or at a court of oyer and terminer or general 
gaol delivery (1), 

If a person has been committed to prison charged ^’ith an indict- 
able offence, and persons have been bound over to prosecute and 
give evidence at the next court of quarter sessions for any county or 
place, and the prisoner is not tried at that court, the next court of 
oyer and terminer or general gaol delivery having jurisdiction in 
such county or place must, on his application, unless there are 
special reasons to the contrary, either cause him to be tried at that 
court or discharge him from his imprisonment ; and if there are 
such special reasons, they may admit him to bail. If he is not so 
tried or discharged, and if he is not tried before the holding of the 
then next subsequent court of oyer and terminer or gaol delivery 
having jurisdiction in such county or place, that court must try 
him or discharge him from his imprisonment (m). 


nr- 


( ^ ♦ 


• « 


Preliminary 
Examina- 
tion before 
Justices. 


Sub-Sect. G. — Deposition of Witness who is Damjerouslij 111. 

645. If it is proved to the satisfaction of any justice that any Taking of 
person is dangerously ill and in the opinion of some registered 
medical practitioner is not likely to recover from such illness, and ^vho^iU 
is able and ^villing to give material information relating to any 
indictable offence or relating to any person accused of any such 
offence, and it is not practicable to take the deposition of the 
witness in the ordinary way, the justice may take in writing the 
statement on oath or affirmation of the person who is ill, and is to 
subscribe such statement and add by way of caption a statement of his 
reason for taking it, and of the day and place when and where it was 
taken and of the names of the persons (if any) present at the taking 
of it. reasonable notice in writing must be served upon the jerson 
{whether prosecutor or accused) against whom it may subsequently 
be proposed to use the statement, and such person or his counsel 
or solicitor must have, if present, full opportunity of cross-examin- 
ing the person who makes the statement (/i). 


(/) Assizes Relief Act, 1SS9 (.32 & oli Viet. c. 12), s. 2. 

(//() II>hL, s. a. The “special reasons'’ may be, infer alia, the removal of 
the iiulictmont into another court or the impossibility of ])roducing the witnesses 
for tlie prosecution at the court of quarter sessions h'/oV/.b 



(leclaratioii (/u V. Qaafletj, supra). The Criminal Law Amendment Act, ISGT 
(:i0 k .U ^ let. c, Go), s. 7, makes provision for the conveyance of the accused 
Irom ])rison to be present at the taking of the deposition. Such a deposition, if 
not taken in accordance with the provisions of the Criminal Law Amendment 
Act, 1SG7 (GO k G1 A ict. c. Go), b. G, but taken in accordance with the provisions 

<)f the Jndiaablo ()fl‘ences Act,lS4.S (11 k 12 Viet. c. 42). s. 17 (A*, v. Katz {mn)), 
G4 J. Ik GOi), is only admissible in evidence when the justice who takes the 
<lei)osition is one of the justices who commit {R. v. Jlecs, supra). And see 
p. GGo, post. 
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CnniixAL Law and Procedure, 

(nr i'"’ '■ehtes to any mdiclable offence 

appeal toi tiial the justice is to transmit the statement, with the 
caption above referred to, to the proper officer of the court at which 

statenmn?tn f transmit the 

ffi ement to the clerk of the peace of the countv etc. in which he 

s?n P, i;*: f n to preserve the 

statement and lile it as of record (o). 

tias made such statement 

1 1 I * reasonable probabilitv that he will ever 

be^ able to travel or to give evidence, and that proper notice was 

i\e( upon the person against whom it is proposed to use the 

e\ idence and that he or his counsel or solicitor had or might have 

nacl. It he had chosen to be present, full opportunity of cross- 

examining the witness, the statement, if it purports to be signed by 

le JUS ice oi before whom it purports to be taken, may without 

iurther proof he read in evidence either for or against the 
accused (o). ° 

647 . There are similar powers under the Children Act, 1908 (p), 
01 the taking and using of the deposition of a child in respect 
0 '^'JROm an offence under Part II. of that Act or under other 
specitied Acts (7) is alleged to have been committed, it a justice 
IS satisfied by the evidence of a registered medical iiractitioner that 
the attendance before a court of anv such child would involve 
serious danger to its life or health (r). ‘ 


Sub-Sect. “i.—Cosh. 

648 . The examining justices may make an order for the pay- 
ment out of local funds of the costs of the prosecution, or of the 
defence, or both, incurred in proceedings before them (-s). 


(0) Sec note p. 327, a^fe. 

{}>) S ImIw. 7, c. 67, ss. 2S, 29. 

(7) Sec note (zi), p. ;n.>, ante. 

{/ } N "h c. 6z, ss. 2.S, 29, and see note (zz) on p. olo, 

^ Costs HI Crnninal Cases Act, l!)OS (n VaUv. 7, c. s. 1. This Act came 
into lorce on the 1st January, 1909 (zAh/., s. lO (2) ), and i-epealed the provisions 
ot most ot the Acts rclatiii- to costs in criminal cases (/A/-/., s. 10 (1) ^nd 
scliedule). Iho costs uhich may bo directed to be imi<l under the Act are such 
sunm as, subject to the rei^ulations of a Secretary of State under the Act (lAnA, 
s. 5), appear to the court reasonably sutficient to comjiciisate the prosecutor lor 
tlie expenses properly incurred by him in carrying on the prosecution, and to 
compensaio any person properly attending to give evidence for the prosecution 
01 defence, or called to give evidence at tlie instance of tlie court, for the 
expense, tiouble. (zr loss of time ]>ropei'ly incurred in or incidental to the 
attendance and giving of evidence ; the amount of tlie costs is to be ascertained 
as soon as ])riu-ticable by the projier odicer of the court (/AA/., s. 1 (liLb 
])io])or oliicer in the case of proceedings before examining lustices is, it seems, 
the justices clerk. As soou as tlie amount due to any jierson is ascertained b} 
the proper officer, he is to pay forthwith to such person the amount due for 
travelling or personal expenses in respect of liis attendance to give evidence, 
and, so far as the amount is not due in respect of attendance to give evidence, 
is to forward a certificate of the amount in tlie case of a committal to the projier 
officer of the court to which the defendaut is committed, and iu any other case 


/ 
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Part IV.— Indictments. 

Sect. 1. — Preferring an Indictment, 

649. In the trial of crimes which are not summarily dealt with 
it is now the almost invariable practice to proceed by way of 
indictment (^). ^ There are alternative modes of proceeding byway of 
impeachment in the case of some crimes (n), and in case of some 
misdemeanours by way of information filed in the King’s Bench 
Division of the High Court of Justice, but such modes of proceeding 
are now rarely used (r). 

to tho clerk of the peace of the county or place for which the justices act. Aiiv 
ainoimt so paid by the proper ofiicer to any person in respect of his attendance 
to give evidence is to be reimbursed to that officer by the treasurer of the 
county 01 ’ borough out of the funds out of which the same is payable under the 
Act. The certificate forwarded in the case of a committal is to be laid before the 
court to which the defendant is committed by the officer of the court ; a certifi- 
cate foiwaided in any other case is to bo laid before the next court of quarter 
sessions ; in either case tho court is to consider the certificate and order the 
tieasuiei of the county or borough to pay out of the funds from which the amount 
IS payable the amount certified, or any less amount which the court considers 
should have been allowed (iVud., s. •i). In tho case of offences committed, or 
supposed to have been, in a county borough, the costs are payable out of tlie 
boioughfund or borough rate, and, in the case of other offences, out of the county 
fund of the administrative county (see title Local Uovkunmext) in which the 
oneucG is committed or suppo.sod to have been committed. For the purposes of 
this provision offences committed within the jurisdiction of the Admiralty (see 
p. 2i3, are to be deemed to have been committed in the place where the 
oflender is prosecuted or tried, or when the offender is tried at the Central 
triinmal Court, m the county of London ; but costs paid in the case of these 
otlences out of any county or borough fund are to be repaid out of moneys 
provided by larliament (iltvL, s. d (1)). The Act applies to all indictable offences 
except those relating to the non-repair or obstruction of any highway, public 
bridge, or navigable river (//.;>/., ss. 1. (3) ). but does not afect the operation 

of any enactment in force providing for tho payment of the costs of tho prosecu- 
tion 01 de ence of an indictable offence out of any assets, money or funds, other 
than local funds, or by any person other than the prosecutor or defendant 

!'• A ^ committed for trial and not 

ultimate!) tiied, see s. i, and as to costs where a i>rosecutor is bound 

ovei under the A eptious Indictments Act, 1S5<) (22 23 Viet. c. 17), see 

1 . Costs in ( 'riminal Cases Act, DOS (8 Edw. 7, c. lo), s. 9 (2). As 

pi’osecutor,” see s. 9 (I), and of “ committed for trial,” 

Criminal Cases Act, 1908 

(S J'.dw. ^ c. lo), see [190S] W. N. 3-13. 

nPioLo practice at an election the 

im^^ summarily before an election court, or on 

TTiav bo F 1 more usual method (see title Elections). A person 

ml i either summarily or on ind/ctmeut (sec 

be me thi I ( ^ P’ t'* ^^thoi' summary proceedings 

TlmrA^n^’A* t impeachment since 1800; see p. 20.>, 

n /I iidormation in criminal cases: — (1) An information ex 

(' noj ^ s Attorney-General or (if the office of Xing’s Attorney- 

SM n-''-Tr I Ki»K’^^^olicitor-Geuorul (7,'. v. (1770), 10 

tlm Tv; ’ misdemeanours as tend to disturb or endanger 

fiiTiAi; molest or affront him in the discharge of his royal 

ons ( . Com. 3U-1). It is filed without any leave of the court. Infur- 
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Sect. 1. 

PrefeiTing 
an Indict- 
ment. 

Coroner’s 

inquisition. 


CniMixAL Law and Procedure. 

650 . A person cliarged by the vei'dict of a coroner’s jury mth 
murder or nianslaughter must, if he is in custody, be arrEned or! 
the niquisition before the court of oyer and terminer or gaol delivery 

such a \eidict is to prefer a bill of indictment for murder 
or manslaughter before the grand jury, and if the bill is found 
to arraign and try the accused on the iiidictment and on the inqui- 
together. If „o hill i.e preferred, or if a bill is preferred and 


I'l.fw"? '‘h''''d'“;.'»r“''»"»"™Sofrcnces:-Con,,»racTtoimp.b 

•- s, y u o' ffty (10(54), 1 Sui. 174); riot (/■>. v. (ICSl), 

m’m r . V/^ ' siibvei-tin- the govcrument of 

ri ! '' V * ' '-'C ^ (i^'- 1^-) -'39j ; disobedience to an Order in 

C( uncil niade under a statute lor perlonniiin; (luarantiue (IL v. Harris (1791), 

//) i'ccoi])t of bribes hy ollicer.s of the East India Coiiijianv 

Shnas IbsOl}, d East, 2U ; L\ v. ])i,u<jfas (IS4()), Id Q.E. 42)‘; 

nils )(. uiMoiu n the A ice-Cbancellor of the Uiiiversitv of Oxford in the neglect 

.r ''C'-'-clianeellor and tis a juhice of the peace (11. v. 
>n nc (lidN , 1 \\iis. I2d9) ; breach of duty by a justice of the iieace in not 
^upjtrossni^ a riot (//. v. rtnncij (bSd 2 ), 3 State Tr. (x. s.) IT); conspiracy to 
stir u]) ((isalloctiou and to induce tenants not to pay rent (//. v. Parnell (1881), 

11 f ox, ( . 0 fraudulent balance-sheet by the directors 

oi a ;]oiut-st()ck bunk (A', v. P>r(nrn (is.ysb 7 Cox, C. C. 442} ; offences at parlia- 
nientary elections, e../., undue iullueuee (7A y. ])a<f<jau (bST3), 7 1. R. C. L. o07, 
■tb : obstiuctiii^r voters and lutiiiiidatiou (//. v. Caumuj (bSdS), 7 L C. L. lb 
at p. oil)) : bribery or adyauciu^- iiioncy to be used in bribery {//. y. Leathuni 
3 Ih. E. (ios : //. V. P,U}ICS (18i;i), 1 Jk & s. 311 : U'\. Charksivorth 

,1 1». (fc S. 4()0) : libels of a ])ublic kind, r. 7 ., blasjdiemous libels [P- y- 
(1M2}, 31 ^tate Tr. 927; P. y. CarlUe (1811)\ 3 Ik Aid. IGl; //. y. 
\UMnHiU.n (1822), 1_ li. A- C. 2()) ; obscene libels (A*.' v. 117^(1770). 4 liurr. 
2o2i ; A. V. 0/r/c(l(2j), 1 7 State Tr. lo3); seditious libels, e.c/., libels on the 



(bShl) 

JPlft'K 


It. V. Laun ni-i- (KiPU), V> Mod. liop. ;{n ; v. 7 ’ad/f/a (I 704 ), 14 State Tr. IOOj ; 
It. V. Fniirklhi (17:51), 17 State Tr. (57(5 ; It. v. (1777), 20 State Tr. (i.il 5 

It. V. tV,W(tt(l.S04), 20 State Tr. 1 ; It. v. //eat (ISl 1 ), ;51 State Tr. .■107: f '• v. 
t'i'IUu, (l.NKi), 4 M. pV S. .7:52 : It. v. llnnlitt (1,S20). :5 15. * Aid. 717) ; libels oa 


li. o2i)) ; libels on toreigii sovereigns and ambassadors (A', v. Pellar 
_S State Ii . 029; h. v. fnirPou (Lord (iror<}('), sapr<f i P. y. 1 nd (1*99), 
State Tr. (j27 ; A*, v. H H,,,. (17()4), 1 AVm. El. .710). Xo information f/’ 
o flK'io has been filed in England in recent -v-ears : the last instance is 
to be that of JL \. Cate and, 2\irn/ (18S7), Archbohrs Criminal Pleadiny> 
23rd ed., 143. 

(2) All information by the Master of the Crown Office at the instance of ^ 

]>nvat(; person. Jt requires the leaye of the court, which is only granted Or 

g^o^s and notorious misdemeanours which do not sjiecially concern the State, 
but which on account of their magnitude deserve public ‘animadversion (^tat. 
4 A .7 AVill. A Mar. c. 18, ss. I, o ; 4 EL Com. 304 ; and see JL v. Anba/Car^ 
(1 SS4),^ 12 (b E. I ). 320). Such informations in cases of libels can only h^ . 
at the instance of some person'^ who are in some jiublic office or jiosition ;A. '■ 
Lahvtirlure, sajna), and are seldom granted (see JL v. Lahonrheir, s»j>rf(, am 
Shortt on Informations. 12). Tlie modern jnactice is to ju’oceed by 'va> o 
imlictmeiit : all olfeiices U,v which informations were formerly 
always also triable by indictment. For recent instances of criminal iiitonnations 
at tlie instance of justices, see JL y. Masfos (LS'<9), 0 T. L. R. 44 ; A’, v. A/o^f 
(1903), 93 L. T. 407. 
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ignored, it is the practice to arraign the accused formally on the 
<;oroner’s inquisition before a petty jury and to direct such jury to 
acquit him. An accused person may be tried before a petty jury on 
a coroner’s inquisition (x) , but this course is very rarely adopted. 

651. At common law any person may prefer a bill of indictment 
before a grand jury against anyone whom he accuses of committing 
an indictable crime, and that without any previous inquiry before 
justices or any leave of any judge or any notice to the person against 
whom the indictment was presented. This right still exists, except 
where it has been taken away or restricted by statute, but the 
usual practice is only to prefer a bill of indictment after laying an 
information before justices of the peace sitting in petty sessions (y). 

652. For offences to which the Vexatious Indictments Act, 
1859(a), applies, except in the cases therein mentioned, no bill of 
indictment can be presented to or found by a grand jury — (1) unless 
the prosecutor or other person presenting the indictment has been 


(x) See 1 East, P. C. 371 ; It. v. GWe (1813), 3 Camp. 371 ; R. v. Mannard 
(Ism), Russ. <fc Ry. 240; Re (18(il), 30 L. J. (ctl.) 77(1; Coroners Act, 

1887 (oO & ol Viet. c. 71), s. o (1). A conviction for niunler or manslaughter 
on a coroner’s inquisition without an imlictment found by a grand jury is said 
to be unknown in practice (4 Bl. Com. 3ol (Kith ed.), note by ('oleuidgk, 
<nioted ar<j. in R. v. hxjham (1834), o B. A S. 237, at p. 2(i3). But a woman 
arraigned and tried for the murder of her child on a coroner’.s iiiquisilion after 
the grand jury had thrown out the bill has been found guilty of concealment of 
birtli [R. V. M(uinard y supra ; R. v. C'o/c, sujtra). 

iu) p. 290, ante. In prosecutions against a bankrupt or any other person 
for any statutory misdemeanour in cases of bankruptcy a court liaving juris- 
diction in bankruptcy may commit the baidvrupt or such other ])ersoii for trial, 
and no preliminary inquiry before justices in such a case is re(iuired (Bankruptcy 

Ayt, 1883 (4(i & 47 Viet. c. o2), s. liio; see title Bankrui’I'cv a\d J.\soEVK^XY, 

\ ol. IL, p. 3 .j 2). In criminal proceedings against a corporation (see jip. 23!h 
-J13, (tide) and in proceedings by way of indictment for the non-repair or 
obstruction of highways, bridges etc. and for other nuisances it is not usual 
U) have a preliminary examination before justices, and in such proceedings 
the jireseiiting of an indictment is the first step. 

(a) 22 & 23 \ict. c. 17. _ These offences are: perjury and subornation of 
poijuiy, conspirac)’, obtaining money or other property by false jiretences, 
keejmig a gambling house or a disorderly house, indec(*iit assault (22 X' 23 Viet. 


1 ’ v;*'* 1*0 \ let. c. o-jj, s. IOo; liUei (Newspaper 

kIik a )e egistration Act, 1881 (44 X 4.5 Viet. c. 30), s. 3); misdemeanours 
under the Criimnal Law Amendment Act, 188.3 (48 X 49 Viet. c. 39), s. 17, and 
le 11 dien Act, 1908 (8 Edw. 7, c. 37), s. 3.3; and offences jmnishablo on 
imhctment under the Merchandise Marks Act, 1887 (oO X 31 Viet. c. 28 ], s. 13. 
^\n attempt to obtain property by false pretences is not within the Vexatious 
Jud.ctmonts Act, 18o9 (22 X 2.3 Viet. c. 17) (//. y. Rurtou (1873), 13 Cox, C. C. 

1 <3vidence before a naval court-martial held under the 

.Naval Discipline Act, 1833 (29 X 30 Viet. c. 109\ is perjury within the meaning 
■o the Noxatious Indictments Act, 18.39 (22 X 23 Viet. c. 17). See Naval 
Ihsciplmo Act 1833(29 X .30 Viet. c. 109), s. (>7 of which solves the doubts that 
wcie expichhcd m /t*. V. lUant (1834), 4 B. X S. 917, as regards a ]>rosecution 

under the Naval Discipline Act, 1831 (24 X 2.3 Viet. c. 11 . 3 ), and, it seems, makes 

the \oxatious Indictments Act, 18.39 (22 X 23 Vict. c. 17), .applicablo to a 

piosecution tor falye evidence given out of Ihigland at a naval court-martial 

lio d under the Isavnl Itisciplino Act, ISUii (20 & 30 Yict. c. 109). See also 
p. 320, ante. 
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bound by recognisance to prosecute or give evidence against the 
person accused of the offence ; or (2) unless the accused has been 
committed to or detained in custody, or has been bound by reco^^- 
msance to appear to answer to an indictment to be preferred against 
mm for such offence ; or (3) unless the indictment is preferred by 
the direction or with the consent in writing of a judge of the High 
Court of Justice or of the King’s Attorney-General or Solicitor- 
General, or (in the case of an indictment for perjury) by the direction 

of any court, judge, or public functionary authorised (/>) to direct a 
prosecution for perjury (c). 

653. If on the preliminary hearing before justices for an offence 
to which the Act applies the justices refuse to commit the accused 
or to bail him to be tried for such an offence, and the prosecutor 
desires to prefer an indictment for such an offence, the justices 
must take the recognisance of the prosecutor to prosecute the charge 
and transmit the recognisance with the information and deposi- 
tions to the court in which the indictment ought to be preferred (rf) ; 


(h) The persons so authorised are : judges of the superior courts, any of the 
coininissioiiers of assize, nisi ])riu?', oyer and terminer or gaol delivery, any 
justices of tlie jieace, recorder or deputv recorder, chairnian or other judge 
holding any general or quarter sessions of the peace, any judge or deputy judge 

of any county court or any court of record, any justice of the peace in special 
or petty sessions, or any sheriff or his lawful deputy before whom any 
writ of iiifpiiry or writ of trial from any of tlie superior courts is executed 
(Criminal ITocedure Act, ISdl (H A \o Viet. c. 100), s. 19; see p. 490, post). 

('■) Vexatious Indictments Act, 185t) (22 & 23 Viet. c. 17), s. 1. Justices of 
the peace for a county have j)ower to act generally throughout the county m 
the commission of the peace for which tlieir names are j)laced, and there is 
nothing in this Act or elsewhere that prevents the justices who ordinarily act 
in one ])etty sessional division from committing a person for trial in respyct ol 
an act arising in another petty sessional division [It. v. Btchhy (1887), 

]!. 1 ). 187. C. ( IL). If three jiersuns are hound over to appear and answer an 
indictment for conspiracy and the Attorney-General gives his fiat for the 
prosecution of a fourth person and an indictment is subsequently prclerrcd 
against all four, sucli an indictment is valid v. Ji. (1864), 33 L- 3- 

(?.i. c.) 219). If an indictment contains two counts, one relating to the charge to 

which the commitment relates and a second count relating to another chaige, 

the second count, unless it comes within s. 1 of the Criminal Law Amcndineii 
Act, )867 (30 Oc 31 Viet. c. 3o) {see j). 333, note (A), po.s/), ought to be quashed, 
and if it is not quashed and e\ idence is given relating to the second 
which is not admissible as e^idence relating to the iirst count, and the accusct 
is co!i\icted, the conviction is bad (B. v. Fnidip’ (1S64), I.e. A Ca. 390). 

('/) A'exatious Indictments Act, 1839 (22 & 23 Viet. c. 17), s. 2. If there is a 
substantial cbarg(' made bona and it is within the jurisdiction of the jus ices 
and the justices dismiss the charge on the ground that there is no evidence ^ 
support it, the justices must take the recognisance of the jirosecutor, if he onei 
to be bound (//. v. Lma/oii < 'oj'porafi(}}i {1S86), 16 Cox, C. C. 77). _ If the jus ic^^ 

refuse to take the recognisance in such a case, a mandamus will lie to com] 

them to do so (/A/7/.). If no indictable offence is disclosed in the 
the justices should not take the recognisance and cannot be compelled to 


{Ii.r jxirte W'ason (1869), L. IL 4 (h B. 573). If a summoi 


,s is heard and dlsml^^ed 

•osecute, and 


and no application is made by the ])rosecutor to bo bound over to prosecu , 
the prosecutor lays a second information for the same subject-matter, am 


[lie piosecuLor lays a secoiui iiiionnaiion lor me same 

justices refuse to take this information, they are within their 

they cannot on such a second application be culled upon to bind the piose 

oveV ( //. V. Jktftivr (1880), 44 J. P. 490). The Vexatious Indictments AcL o 

(22 A 23 Viet. c. 17), s. 2, lias no application, except when the 

charged before justices. If no summous or warrant is issued, no apj' 
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an indictment may then be preferred in spite of the refusal of the 
justices to commit the accused for trial (e). 

Any count or counts relating to offences to which the Vexatious 
Indictments Act, 1859 (/), applies may be joined with other counts 
in_ an indictment, if apart from that Act they may be lawfully 
joined {g), and if in the opinion of the court before which the 
indictment is preferred, such count or counts are founded upon the 
facts or evidence disclosed in any examinations or depositions taken 
before a justice of the peace in the presence of the person accused 
and duly transmitted to such court ; and nothing in the Act is to 
prevent such indictment being found, if it is presented to the 
grand jury with the consent of such court (/;). 

654 . An indictment is a written accusation presented by a grand 
jury to a court of oyer and terminer or general gaol delivery or 
quarter sessions and charging one or more persons with the com- 
mission of one or more crimes. 

An indictment lies for any treason, felony, or misdemeanour, 


can be made under s. 2 (AV parte Reid (lS8o), 49 J. P, GOO). If a prosecutor is 
bouud over, and does not prefer an indictment to the grand jury of the court at 
which he is bound over to prosecute, the recognisance lapses and cannot it 
seems, be enlarged, and no indictment cun be preferred to a subseciuent court 
(A’, y. Liiyrea (1900), G4 J. P. 217). If the justices refuse to commit and no 
application is made to them for the binding over of the prosecutor, the direction 
of a judge of the High Court of Justice or the fiat of the Attoriioi'-Gcneral or 
.Solicitor-General may be obtained, and an indictment may then be preferred ( II. 
v. Roi/ere (1902), 00 J. P. S2o). In the case of a prosecution for perjury the 
direction of a judge etc. to prosecute may bo given after the lapse of an 
interval (e.g., a fortnight) after the trial at which the perjury is alleged to have 
been committed, and no previous summons or notice to the accused or allldavit 
of the facts IS necessary (A’, v. Rray (1802), ;i li. A S. 265. in which a 
report in the 1 imts newspaper of the trial was laid before the jiulKO to refresii 
his memory, aiid he wrote on it “ I consent to the prosecution in this case,” 

pm & 03 yhct^c r*)*)^*^ *^^*^^* Indictments Act, lHo9 

(c) If an indictment is preferred by a private prosecutor under this section and 
IS found and the person accused 13 acquitted, the prosecutor may be ordered to pat 
the whole or any part of the costs incurred in or about the defence (see Costs ii 


CVimiiml Cases Act, 1908 (8 Edw. 7, c. lo), s. 0 (2). Por the habili^^ 

ions 800 Prosecution of Oifeuces Act, 1879 (-12 .S 


of the Director of Public Ih-osecutions „„ . w.,euces .am, lo , u w- a 

U B*]J .777*)* ’ Frumutions (1890), 21 

'(/) 22\t 23 Viet. c. 17. 

((/) See infra. 

lieu (It). 1), I Lox, C. C. 3< ; A. v. lirown, [1895] 1 Q. B. no, (_'. C. B. If iti. 

charge the facts of which never weri 
befoie the justices or were before them and abandoned, the consent of the courl 

it oi'tained without the 

know led e of facts that ought to have been brought before the court (e.i/., thal 
the fresh charge was before the justices and was withdrawn), it is invalid, 
and a conviction obtained after such consent is given and such counts added h 

’^■,^(7'*"','/^' (1883), 15 Cox, C. C. 217). If counts are 
if 11 matter which does not appear on the depositions, such count: 

if added without leave should be quashed {It. v. Crahbe, (1895) 59 J. P. 247), 

' ven if the counts which are added do consist of matter appearing on tht 
depositions, yet if they are embarras.sing, evidence will not be allowed in re-ard 
to such charge {It. v. Uarrie (1900), 04 J. P. 300). See also p. 342, post. 
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v^ECT. 1. 

Prefening 
an Indict- 
ment. 


except in the case of those offences over which courts of summary 
jurisdiction have exclusive jurisdiction (i). 

Sect. 2 . — Form of Indictments, 


Sub-Sect. l,~Kecessari/ Conienis of Indictment, 


Form. 


Counts. 


Result of 
presentment 
of indictment. 


655. In form an indictment is a presentment by a grand jury 
that one or more persons named or otherwise identified have com- 
mitted one or more crimes for which an indictment lies, and it 
must contain specific allegations that the person or persons accused 
have committed the particular crime or crimes charged. 

It may contain only one “ count,” or paragraph, or a number 
of counts, but if it contains more than one count, each count must 
aver the commission of a distinct and separate crime by the 
person accused, and each count must be of itself independent and 
complete (/r). 

The result of the presentment of an indictment which is sufficient 
in law is that the person or persons accused, if and when they are 
in custody, are called upon to plead to the indictment, that is, to 
say whether they are guilty or not guilty of the crime or crimes 
alleged. No person can he called upon to plead to an indictment 
which is not sufficient in law(0. 


What an 
indictment 
must contain. 


656. In order to be sufficient in law an indictment (1) must 
contain at the beginning a marginal note which describes the venue 
or the area of jurisdiction of the court to which the indictment is 
presented (m) ; (2) it must commence with an allegation that it is 
presented on oath l>y a grand jury (n); (o) it must proceed to aver 
that the person or persons accused have committed the particular 
crime or crimes alleged, and it must set out all the ingredients of 
the offence charged, tlie facts, circumstances, and intent which con- 
stitute the crime, and must do this with certainty and without 
repugnancy or duplicity (o). 


(i) As to these olTeiices, see title ^Lvgistiiates. The offences for which an 
indictment lies are set out in Parts X. to XIII., pp. -loO et sc;/., post; and see 
j). 271, ante. 

(A-) *See li. V. (18-18), 1 Den. UoG. As to the cases in which separate 

crimes can be alleged in one indictment or in one count, see p. M'l, post. 

(/) As to the amendment of indictments, see p. 344, j^ost. 

( 7 /?) the note is usually in this form, oicesteishiie | of an 

^ ^ ‘ ’to wit ) 

indictment found by a grand jury of a county at the quarter sessions or assizes, 

or of^AN oheihamptou I oase of an indictment found by a grand 

jury of a borough at the borough quarter sessions (see p. 267, ante, and Criminal 
Procedure Act, I 80 I (14 (S: loVict.c, 100), s. 23). Want of a proper or penec 
venue does not now vitiate an indictment (Criminal Procedure Act, 1851 (14 & ^ 
Yict. c. 100), s. 23). As to venue, see p. 279, ante. _ , 1 

(;() The beginning of an indictment is in this form, “ The jurors for 
the King upon their oaths present that.’' The words “for our lord the King ^ 
are not essential (see/*', v. Tmmcr (1839), 2 Mood. A E. 214 ; Broome v. , Xq 

Q. B. 834, Kx. Ch.). If there are more counts than one, each count aitei 
first begins “And the jurors aforesaid upon their oath aforesaid do lur 

present that ” etc. . , o-^rd 

(o) yee 2 Hawk. P. C., c. 25, ss. 54 et seq. ; Archbold, Criminal Pleading, - 
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657 . The indictnient must aver with certainty who is the person 
indicted. It should set out his Christian name and surname, but it 
is sufficient to give the name by which he is usually known, and if 
he is known by two names, both may be given (;j). It’ is not 

necessary to give either the “ addition " (V.c., occupation) or the place 
of abode of the person accused (q). 

If a coiporation is indicted, its proper corporate name must be 
given (r). 

The inhabitants of a parish who are indicted for non-repair of a 

highway or of a county for non-repair of a bridge may be indicted 

under the name of the inhabitants of the particular parish or of the 
particular county (.v). 

. name of the person accused is unknown, he must be 

identified in some way, cj/., by describing him as “a person whose 

name is to the jurors unknown, but who is personally brought 

before the jurors by the keeper of the prison.” It is not sufficient 

to clescnl)e such a person as one whose name is to the jurors 
unknown {t). 


Sj-CT. 2. 

Fonu of 
Indict- 
ments, 


Person 

iiulicted. 


658 . If the alleged crime is one that has beei: committed against 
the person or property of some one, the name and surname of the 
person injured should he stated with reasonable certainty («). 


Person 

injured 


ccl 00. Iso imlictmeiit IS insufficient for want of any matter nunccossary to bo 

cxpres.sioiis as as apjioars by the 
itcoid, or force ami arms, or “ af,-amst the jieace,” or for the insertion 

Iho statutes, 01 uie or because a iiersoii meiitioiiod in an indictment is 
designated by a name ot ollico or other de-scriptivo a])pella(iion instead of bis 
jiiopei name, or for omitting to state tlio time at which an 'offence was coni- 

nd of m 0“ ‘I day .subsequent to the 

a f e m V e 1 day. or o.i a\ <lay that neycr 

happentd, oi foi want ot a proper or perfect yenuo or ot a iVoiier or format 

t, 'iiT. T ""if'f'r oiiih .Mo's: 

I'jocepro Ac,, i,«, (h ^ ,0 y,,, ,, .‘yj:"'"'"- <!' 

(/') - lale, i . C. ; svoBio. ALr. tit. Misnomer 17 But uil error in the 

z i;’"-’ '“>■ p.: '.;i ao,, 

(1 lion, o, c. .>). ^ ^*^P^^^hng the btatuto of V^dditions 

(li'i m vm;;‘c"i,S%"ir 

-Mioll. Al)r. Indictment (L.) 70 • ‘Ml-uvk U P n o- r-o i 


.State 

person injured, or that by wiimhi;; m ku^Z Z TaZZ t 

1 
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If the name of the person injured is unknown, he may be described 
as a person to the jurors aforesaid unknown ” (b). 

In respect of offences against property it is as a general rule 

essential that the indictment should allege who is the owner of the 

property, and that the property belongs to someone other than the 
defendant (c). 

A mistake in the description of the owner of property may be 

amended, but, if it is not amended, or if the averment of ownership 

is omitted altogether in a case when it is essential, the indictment 

is bad. If the owner of the property is unknown, the indictment 

should describe the property as belonging to a person to the jurors 
unknown (d), j 

659. A statement 0 ,'f the age of the person accused or of the 
person injured is unniecessary (c), except where it is an essential 
ingredient of the particular offence that the person committing the 
offence or the persoiy injured should be of any particular age(/); 
in such case the indiictment and every count thereof must state that 
the person is of that! age (^ 7 ). 

660. It is usual fro insert the date on which the crime charged is 
alleged to have befen committed, but it is only necessary to do so 
where time is of t)j(ie essence of the offence (h). In such case, the 

olO 



Snuth (isaa), 1 MoJ)(L C. C. ■1()2. As to description where parent and cluldya\e 
the same name, sec/ y/. v. Pvaa' (1S20), 3 13. & Aid. 079. If the person injured 

ah 

di 
(1 

401 

person may bo tl/csiguated by a name of office or other descriptive uppeliation 
instead of by hi^ proper name (Criminal Procedure Act, 1 851 ( 14 & lo A ict. c. /j 
s. 24). A misy,ji-(3 the name or description of any person named or descn r 
m an mdictu/ent may be amended by the court that tries the mdictmen 
s. 1). i ^ 

s (1S40), 2 Mood. & ff- ’ 


n 


{h) JL V. //r,s (1S39)^ o Mood. C. C. 93 ; A. v. Hid- 

• (1843), 1 Car. & Ivir. 82. 

(c) 2 Ilaw^-^ i) 05^ s. 71. But in an iudictm 


udictmcnt for stealing a will 


), It IS 

aver to /^hom the house <?tc. belongs {Jt v. Xea-botdt (18(2), L- R* ^ 

’ At iff see under the specific oRcnces, post. have 

is chiefly in regard to indictments for larceny that quo. 
arisen yF^^.ph regard to the proper description of the owner 01 prep j 

R* jidst)- , . I -n +I1P a'^'C ef 

W ht is not nccessaiy to allege that the person accused ® ■ .„j '"of a 

years, for although uo person under that age can he con 
erimcJ; “ . j^ct that a person is over that age is not an essential n „ 
ai'K’ particular offence, but is a condition of liability conimoii to 

See Criminal Law Amendment Act, 1885 (48 & 49 Viet. c. 09), 

^ ’ 1 ’hildi-en Act, 1908 (8 Edw. 7, c. 07), ss. 12, 10, 17. ,, .,^0. 

df/-) A> V. J/ar/i'ii (1840), 9 C. & P. 215; I/, v. haters {1S4S), 1 of the 

' ) Climhial Procedure Act, 1851 (14 & 15 Viet. c. 100), s. 24. 
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dy of the month or year, and sometimes the time of day, when the 
alleged offence was committed must be alleged (t). 

661. It is not necessary to state the place w'here an offence is 

alleged to have been committed except in the case of crimes in 

respect of which a local description is required (/c), but it is usual to 

do so in order that the taxing officer may see upon what county 

or borough treasurer the order for payment of the costs should 
be made. 

662. The facts, circumstances, and intent which constitute the 
alleged offence must be set out with such certainty tliat the 
defendant may be able to judge whether they constitute an indict- 
able offence or not, and to decide whether to plead to the indict- 
ment or to move to quash it, and that he may know what the 
particular charge against him is and whether he has been pre- 
viously convicted or acquitted of the same charge, and that he may 


essence uf the offence (1) when nn act is onlv criminal if done after or witliin 
a certain time after some other act or event, e.l/., some of the offences under the 
Debtors Act 1809 (lie A od.Vict, c. 02), JVt .11., s. 11 (see title 

\ ol. II., ]). (2) when it is an cs.sential in^uedieiit of a particular offence 

that certain con.sequenoes should follow a particular act-c.,/,, in murder and 

man.slau^^hter it is essential to prove that the death of the jier.son allowed to be 

murdered or killed took place within a year and a day from the time when the 

act wdiich camsod he death was committed (in such a clise the time stated in 1 e 

iiidictinont should be the day on which such act was done) ; (.■!) when it is ■ n 

essential ingredient of a particular offence that the alleged act or acts should be 

committed betw-een cert.aui hours of the day, c.p., burglary, night poacl i m 

making signals to smugg ing vessels ; (4) when the prosecufion for a narticu hi’ 

crime must be commenced within a certain time of the commission of the al Wd 
criminal act (see p. 2m, unit), 

(i) In an indictment for burglary it is siillicient to allege that the act was 
committed “ in the night” (1 Hale, P. C. oI<J; 2 Hawk P C c A 4 
77 ; but .see y,’. V, ICmW/ar/tmt (1771), 2 Past P C iri) or 'even tV, f rl ’ 

was committed “ biirglanously ” (/,'. y. y/imapsoa (isj;), 2 fox C C 

1.1 an indictmeii for night poaching it is sufficient to allege hat th^ fence 

was committed by night wuthout mentioning the hour (/M^iesy P mo i m 

B. & C. 8i»). As to the averment of time in ifn indictmenV for tn offeie S ’tie 

prosecution of whuli a time is limited, see A. v. Prmm, (1)S2«), I Mood A M 1 m 

As to indictments for larceny or embezzlement where seveml dhthict ach n oi 

exceeding three ap.nst the same person may be joined together one fodic 

niont, it committed within .six months from the first to thelst tr, r 

Larceny Act, IKtil (24 A 25 Vict c '»P ss Wi 71 ft see 

r P a v> f n P ■ /• r ' C. .h>), ss. o, O, a ; yy. V. A ic/io//s (U)()4) tifi 

• 1 P^' ’ A (iNfrl , 4 P. A P. of), and p. 648 tmt ’ 

(h triminal Procedure Act, 1851 (14 A 15 Vict. c. 100), s. Vd loca descrin 

10.1 IS required in indictments for keeniriL- a disordcK- 1, V 


uks etc. 

C. C 


:i2:i); forcible eiiVry (P. V. 1 s'r as-) ^ 

(P. 1 , Wereafo,, (Mta.ts) (Is/a)^ if •’ 1 Kh' ? 

Pleading, 2:ir<l ed., 68, where it is stat'ed fAl 

Criminal Court is to insert the parish in all ' f t teiitrr 

(18:16) 4 \d A El 04 ? an f • , “'l.^WL-tmcnts (see P. v. Cemm 

7, c 15), '(i 4) ’ (« Edw 


JJ.L.— IX. 
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Fom of 
Indict- 
ments. 


Kcfrativinp: 

exemptions. 


be able to prepare a defence to meet it, and that the court may 
know what judgment to pronounce in case of conviction (^). 

here an indictment is in general terms, the court may order 
the prosecution to deliver to the accused particulars of the matters 

alleged in the indictment (?/0* 

An indictment for a statutory offence must allege with certainty 
that the defendant committed or omitted the acts the commission 
or omission of which is prohibited by statute, and did so in the 
circumstances and with the intent mentioned in the statute (n). 

If a statute which creates or defines an offence contains in the 
enacting clause an exception exempting certain cases from its 
operation, an indictment for the offence must aver that the par- 
ticular act or acts alleged were not within the exemption, but if the 
exception comes in by way of proviso, whether in the same section 
or in another part of the statute, and the proviso is not in the nature 
of an exception which is incorpoi’ated directly or by reference with 
the enacting clause, it is not necessary to negative the proviso (»)• 


(/) Sco Co. Tjitt. 303 a; R. v. llorne (1777), Cowp. 672 ; R. v. Rowed (1812), 
3 Q. B. ISO : White V. R, (1876), 13 Cox, C. C. 318 ; Taylor v. 7A, [1895] 1 Q. B. 
2."> ; Ri, V. M.'!/<//?o//( 1876), 2 (B B. D. -IS, C. A., at p. 56; R. v. 87 ro?//(/<'r (1886), 
17 (B B. I). 327, C. C. R. The degree of particularity required varies with the 
nature of the offence (see under specific crimes, jiost). In an indictment for treason 
the overt acts must bo set out (.see p. 456, jwat). In an indictment for embezzle- 
ment the sums or ]>ropert 3 ’ embezzled must be particular!}' described. In an 
indictment for obtaining projierty by false pretences the property obtained must 
be particularly described and the false pretences must be set out (see p. 690, 
j>os?) ; but in an indictment under the Larceny Act, 1861 (24 & 25 Yict. c. 96), 
s. 95, for receiving goods knowing them to have been obtained by false 
pretences or under the Debtors Act, 1869 (32 & 33 Yict. c. 62), s. 13(1), for 
obtaining credit under false pretences the false pretences need not be set out 
(7V/v/or V. y^., [IS95] 1 (B B. 25; R. v. Watkinson (1872), 12 Cox, C. C. 2<1, 
C. C. R. ; R. V. Rierce (1887), 16 Cox, C. C. 213, C, C. R.). In some cases tiie 
alleged olTence may be described in general terms, c.^/., a person may be indicte 
for barratry, and for keeping a common gaming-house or bawdy-house (/ Auso^ 
V. Stuart (1787), 1 Term Rep. 748, at p. 752), or for cons)nracy to \ 

person of “divers goods” [Ahon, (1819), 1 Chit. 698; R. v. Odl 7 

B, & Aid. 204). An indictment which alleges that the defendant 
“ with divers other persons ” must either allege that such persons are uukuot^ 



C. & P. 300) ; coiispiiacv {II. v. Hamilton (1830), 7 C. & P. 4-JS ; h. v- J 
8o2), G Cox, C. C. 76; 'll. v. Prohert (1852), Dears. C. C. 30, at p. 5., • > 


R. V. StapyUon (1857), 8 Cox, C. C. 69). , ., rpld 

(»),But see /^. V. James, [1902] 1 K B. 541, C. C. R., where it 
that in an indictment against a wife for stealing the goods of her 
was not necessary to aver that the defendant was the wife of wbeii 

or that she took the goods which were the subject-matter of the (h© 

leaving or deserting or about to leave or desert her husband, ^al r"., 
statute (Married AYomen’s Property Act, 1882 (45 i.t -JO Aict. c. 'y’ 
only makes the taking of such goods an offence by the wife when frooHs 

etc. her husband. An indictment for the misdemeanour bv 

stolen by a wife from her husband need not allege that the 
the wife from her husband ; it is enough to allege that they vcie > 


he wire irom ner nusoana : it is enougn to auege inaL Rarn- 

Rayiw, [1906] 1 K. B. 97, C. ('. R. As to negativing exemi)bons, sec/-. • 

shaw (1812), 15 East, 456 ; Jl. v. Jarris [I’io'i), 1 East, 643, n.. > 
yyn//(1786), 1 Term Rep. 320 ; R. v. Pratten ( 1796 ), 6 Term Rep. n. 
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\Vheie any particular intent is a necessary ingredient of an 

offence, the intent must be stated in the indictment (o). 

Where words, written or spoken, are of the essence of an offence, 

they must be set out verbatim in the indictment, except in the case 
of an obscene libel (p). 

Property which is the subject-matter of an alleged offence must 
DG QGsciibed in an indictment by the appropriate name {(i). 

It is not necessary to state the value of any matter or thiim 
mentioned in an indictment or the amount of damage, injury, or 
spoil, except where such value is of the essence of the offence (?•). 


1 13. & Aid. 362 ; IL y. Pearce 
51 ’ } ‘i; (l«n), Russ. & llv. 321 ; 11 V. Palmer 

Un- ’ 1 irT 1 K. R. oIO, C. C. E. : R. V. AmUa,, 

[190/] 1 E B. 383, C. C. E.). If a statute nuikes the doing of an act “-n-ithout 

lawtul authority or excuse ” criminal, it is sulficiont to aver that it was done 

without lavyful authority [R. y. Harvey (1871), L. E. 1 C. C. E. 284). 

(a) E.g., in an indictment for forgery or for obtaining proporty bv false iire- 
tonces It must bo alleged that the defendant did the act chaigmd'with intent to 
defraud (see E. v. ./aaies (1871), 12 Cox,. C. C. 127); so in an indictment for 
settuig hie to houses etc. under tho Malicious Damage Act, 1801 (24 & 25 Viet 
c. J<_), 8. 0, an intent to defraud or injure, as the case may bo, must bo alleged * 
but in none of these cases is it necessary to allege an intent to defraud or injure 

anv nartu'ii nr rtrir«nTv laixa T.o 


8. 44 (birgery)). In an indictineiit for burglary it is necessary to allege oithei 

intent to comnut a felony (see Larceny Act, 1861 (24 A 25 Viet 

c. 96), s. ol), y.(/., “with intent the goods and chattels of one John Smith in 

the said dwelling-house there being feloniously and burglariously to steal, take 

and carry away ) ; or the commission of a felony in a dwelling-house a id h 

breaking out of the house in the night ; so as to breaking and mitering a Imiise 

with intent to commit a felony thoroin (.see Larceny Act, 1861 (24 A^25 Viet 

c. 96), 6. 0 /), or being found by night in any dwelling-house with intent to 
commit anv felonvthfirfiin. nr , i*Voni to 


see p. 538,;jos^}, ' , u 

(ly) Groat particularity and minuteness of statement as to tho description o 

^East P ‘c 616" a" 1774) 

- ijast, 1. . O. olo, it, V. lulwurds (1823) Rim^ .V* Rv jO" . d ir^n 

1 n i*. I) in- n ' xvubs. i.v ii\\ ! J(. \\ ilallowax 

(18-3), 1 L. iV 1 . 12< ; l\. V. Loom (1827), 1 Mood 0 0 irm* Ji ir v 

i'S: 0.^g“34^' 1 

4 F & F >fi) ilnf no 1 II fi. * ^ ^ (1804), 

Act* 1851 a?& itvict c lom . r' rV Procedun 

of property, and their importance has been diminished by Zt Act Moreo 

■no ■' ifr -t 

unless ameneloa make an indictment bad (see R. y. Satchwell (1872), L. E. 2 

Malicious Damage AXV8m7ir&25\S"V9T)"s'^^ indictment under the 

tho produce of wild animZ^ n for larceny of wild animals or of 

J ‘y^SS' 

(n. y. ^inae awl Millay d, supra; see A. y. R,j,„jli (1779), 2 East P C 6071 
(r) Cnminal Procedure Act, 1851 (14 A loMct. c!’ 100), s. 24, , tnder 

z 2 
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CniMixAL Law axd Pkocedure. 

663. All the material allegations in an indictment must be 
1 os tive and direct and free from duplicity and repugnancy (s). 

niif ’ “iflictment must not charge a defendant with one or 
othei of two oflences or with acting in one or other of two capacities, 
and must not be capable of being construed as applying to two 
difterent oftences without stating which one is charged Tt). An 
indictment must not be double, i.e., no single count must charge 
he defendant with two or more offences («)• But in respect of one 
tiansactiou a defendant may be charged with committing several 
ottences, c.g M ith uttering a number of forged instruments, if they 
were all uttered at the same time (,r). But the omission to aver 


f 1 (-'4*25 Viet. c. 96), under ss. 20, 21, 22, 51 

o tho Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), and under s. 11 (4), (5) 

of the Debtors Act, 1869 (32 A 33 Vict. c. 62) ; see specific offences, pmt. 

Vhere a written instrument is the subject-matter of the alleged offence, it is 

suflicient to describe such instrument bv anv name or designation b}^ which it 

may be usually known, or by the jiurport thereof, without setting out anv copy 

or facsimile or any part thereof (Criminal Procedure Act, 1851 (14 & 15 Vict. 

c. 1 00), ss. 5, 1 ; Porgerv Act. 1861 (24 & 25 Vict. 98), ss. 42, 43). It is sufficient 

to dcsci 100 money or a bank note as money, without specifying the particular 

coin or bank note (Criminal Procedure Act,' 1851 (14 & 15 Vict. c. 100), s. 18; 

and SCO h. y. 11 est (1856), Dears. & B. 109; Jl v. G„mbk (1872), L. E. 2 C. G. E. 1). 

And SCO ns to an indictment for tho embezzlement of monei’. Larceny Act. 

1861 (24 A 25 Vict. c. 96), s. 71 ; II. y. Keena (1868), L. E. 1 0. C. E. 113; and 

p. ()0(), 

It soeins doubtful whether Arabic figures to express numbers are allowable in 
tin indictment ; tho older authorities state that numbers must bo expressed in 
wonls or Roman nuinerals (see 2 Hale, P. C. 170 ; JL v. //uf/f/or/t (1737), Andr. 
137; I?. V. PJtihfis (1720). 1 Stra. 201); but the use of Arabic figures is not 
no\y unusual, and is at tho most a formal defect which is ameiidahle and of 
which advaiitago cannot be taken after plea (see 11. v. Price (1900), 17 T. L. E. 
80 ; n. \. Edwards (1001), Archbold, Criminal Pleading, 23rd ed., 82). 

(s) Iho older^ cases laydown that an indictment must state positively that 
the defendant did the act or acts which constitute the crime, and that acts must 
not bo .stated by way of recital or by implication (2 Hawk. P. C., c. 25, s. 60; 
n. V. Whitehead (169:5), 1 Salk. 371 ;' 11. v. Goddard (17031, 3 galk. 171 ; R- v. 
Grinuhiird (1724), 2 Ld. Eaym. 1363; I!, y. Ankman (1711), 1 Sess. Gas. (k. li.) 
159). I'acts which are adjuncts of the material facts may be stated by iinplica- 


V- /» 1 V . y.. It. yyj. a lailure to comply witii tno riiio 

statoments by way of recital or implication would probably be now considered 
a mere formal amendable defect of which advantage could' not be taken after 
plea. 

(/) Simith V. Matt (16221, 2 Poll. Eep. 263 ; R. y. ?,iockcr (1695), 1 Salk. 342, 

371; li. V. Stoia/ktoii (1731), 2 Stra. 900; R. y. /- 7 At ( 1736 ), Lee tfwy- Iw™. 

370 ; R. y. Morlcij (1827), 1 Y. A J. 221 ; y. Marshall (1827), 1 Mood. C. t. 

158; li. v. Edinondeii (1S95), 59 J. P. 776 

(a) R. v. T)rvett (1838), 8 C. A P. 639. . 

(x) li. v. 77/oaK/.s(l800). 2 East, P. C. 934; with robbing two persons at the 

ame time(/^ v. (iiddius (1842), Car. A M. 634); beating two per.^oiis at the same 

/ D 74.,.. AV.7.; /I 9 Euit. 986. 


time, libelling two jiersons in one publication {R. v. Beafidd (1793), 2 Bun'. 98t , 
983. 984) ; and one endeavouring to procure the commission of two offences (a- 
V. Fidii'T (1797), 1 Bos. A P. 180). In hurgiarya person maybe charged m the 
same count wdth breaking and entering a house with intent to connnit a felon> 
ami with committing the felony; so a jierson may be charged in the same 
count with assaulting and also with unlawful carnal knowledge of a girl {/<• 
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a matter not necessary 
the manner of stating 
ment bad (a). 


to be proved or a defect or mistake in 
any such matter does not make an indict- 


664. In indictments for certain crimes the use of certain words 
is essential, e.g., an indictment for treason must aver that the alleged 
acts were done “traitorously”; for murder, that the defendant 
“ feloniously and of his malice aforethought did kill and murder ” 
etc.; for manslaughter, that the defendant “feloniously did kill 
and slay ” ; for rape, that the defendant “ feloniously did ravish ” ; 
for larceny, that the defendant “ feloniously did take and carry 
away ” ; for burglary, that the defendant “ feloniously and 
burglariously did break and enter ” etc. “ with intent to ” (commit 
some named felony) ; in a statutory forgery, that the defendant 
“ feloniously did forge ” etc. “ with intent to defraud.” Every 
indictment for a felony must aver that the alleged act or acts was 
or were done feloniously, and if the word “ feloniously ” is omitted, 
the indictment, it seems, is bad {h) ; and every indictment for a 
misdemeanoui must aver that the alleged act or acts was or were 
done unlawfully.” An indictment for a misdemeanour which 
contains the word “feloniously ” is, it seems, bad (c). 


Sect. 2. 

Form of 
Indict- 
ments. 

U.se of fipecial 
words. 


(ruthne (IS(O), L. ll. 1C. C. E. 241). A defendant may bo charged in the 
same count with publishing a libel and causing it to bo published (IL v. Brcoi. 
hnujh lo Cox, 0. C. 217). Several overt acts of treason may bo laid in 


(ibdoj, oJ J. i. !<()). ^separate acts of larceny or embezzlement a'uiinst the 
same person may, if committed within six months from the first to the last of 
such acts, he joined together in one count (//. v. Nlcho/h (1904), 08 J. P. 452 

/!' // the better course is to cliarge them in diifereiit counts (see ‘jL v. 

Balls (18<l), L. E. 1 C. L. E. 828; B. v. lij/e (1909), 2 Cr. App. Eep. 155). If 
one inatoriui part of an indictment is repugnant to or inconsistent with another 

® Fast, P. 0. 985; Ji. v. 

y! CM (S;, t El; so! 

(«) Criminal I’rocedure Act, 1851 (M & 15 Viet. c. 100), s. 21. In an iiulict- 
ment against u l>«rson who has clairnod to be tried by a j ury under the Summary 
Junsdictmn Act, l8i9(.2 A Pi V.ct. c. 19), s. 17, itV not necessary to aver 
that the claim wasinude (it. v. Chamhtrs (1890), 18 Cox, C. C. 401). Every fact and 
circumstance m an indictment which is not a necessary ingredient in the offence 
dial god may bo treated as surplusage and need not be proved, ami any mistake 

ni s:rnriiu)* anf>n of f i / /j r f . « . ' _ - 


y (J V If' / Vf ‘ ^ouo) I u. U. li. 212: A.-G. of 

Sewhouik In/cs y J/mp/imou (1870), L. 11. ;j P. C. 268 ; Jl. v. ParAvr (1870), 

E. K. 1^ C. I . iC ^-J). i he words usually inserted at the close of an indict- 

ment apunst the peace of our sovereign lord the King” or “ against the 

toims of the statute (or statutes) m such case made and provided ” arf surplus- 

Z’ indictment bad (Criminal Procedure 

as to the words or our sovereign lord the King” at the beginning h an 
indictment alter “ ihe jurors (11. v. Tarver (1889), 2 Mood. A 11. 214) 

(b) Jl. V. ( (1808), Eus.s, A liy. 02- 

K- ul Vr "mV see P. v. Carradice (1811), Emss. 

A ilj . 20 j Mattel ot inducement or introductory matter in an indictment does 

not need to be stated with the same certainty as matter which is of tlie essence 

of the offence (P. v. U riyht (loa), 1 Vent. 169; P. v. Bidwetl (1847), 1 Pen. 
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If nioi-e persons than one join together in the commission of an 

Zlw?: f "" ''f “'ii'tae n‘ “ 

paiatelj in sejiarate indictments (d). 



Joinder of 

several 

defcntlants. 

Joinder of 

several 

offences. 


Separate 
treasons and 
separate niis- 
clemcanours. 

Felony 

% 

and mis- 
demeanour. 


Different 

felonies. 


Sub-Sect, 2. — Joinder of Offences, 

^ “I'^ictment may contain one or more counts, and except 

Mheie one of the counts alleges a previous conviction of the defen- 
dant, oi where the prosecutor is put to his election on which count 
le Mill proceed, the defendant may be arraigned and evidence may 
)e given on all the counts at the same trial, but for the purposes of 

indictm^u\ J^Dclgment each count is to be treated as a separate 

Separate offences cannot be alleged in one count of an indict- 
men (j ) but separate treasons, or sej^arate misdemeanours, may 
be lawfully charged in separate counts of the same indictment (7). 

A count for treason or felony cannot be lawfully joined in' the 
same indictment with a count for misdemeanour (//). 

In an indictment for high treason different species of treason may 

e joined in different counts (?) ; the same course ma\^ be followed in 
an indictment for treason felony (/,). 

At common law there was no legal objection to several different 

felonies being charged in different counts of one indictment (a), but 

it IS a V ell-established rule of practice that, if different felonies, not 

being different ways of describing the same act, are charged in 

separate counts of one indictment, the judge will put the prosecutor 

to his election to proceed and offer evidence on one charge oiily(i)- 

here the same transaction gives rise to several felonies, or 

where the same act is charged in different counts as constituting 

different crimes, or where the joinder of different felonies is 

expressly authorised by statute, the prosecutor will not he put to 
his election (c). 



(1 _ ►'tra. 921). As to principals and accessories, see p. 257, ante. 

{(') Liitham V. 11 (1804), 0 B. & B, 005 ; Castro v. 11 (1881), 6 App. Cas. 229. 
And see p. 004, ante, 

{/) See p. 040, ante, 

((/) But the prosecutor may bo put to his election in such a case to proceed on 
one or some of sucli counts. 

(h) Castro V. 11 (1881), 0 App. Cas. 244. 

(/) See 2 Chitty, Criminal Law, 07, 70. 

(!) Treason Felony Act, 1848 (11 & 12 Tlct. c. 12), s. 5. 

(o) Cadro v. 11 (1881), 6 App, Cas. 229, per Lord Dlackhukn, at p. . 

(h) Ibid.; Young v. 11 (1789), 0 Term Eep. 98, 100; 11 v. l/egwnod {\S6jh 
Le. k Ca. 451 ; O' Connell v. 11 (1844), 5 State Tr. (x. s.) 1. 784; 11 v. 

(1848). 0 State Tr. (x. s.) 599. C. C. E. See 11 v. line (1909), 2 Cr. App. 

155 ; R. V. Ellioit, [1908] 2 K. B. 452. C. C. A. ^ p 

{(■) 11 V. Egginton (1801), 2 Bos. A 1‘. 508 ; R. v. Dunn 11820). 1 Mood. 

140; 11 V. llinhof (1840), 2 Mood. A- E. 524 ; 11 v. Stranae t * 

172 ; 11 V. Trueman (1809), S C B. 727 ; 11 v. Jones (1809). S C. & L 
C. C. E. ; Camphell v. 11 (1840), 11 Q. B. 799; 11 v. Rleasdule (LS^^‘^)' 

& Kir. 705; R. v. Shepherd (1808), L. E. 1 C. C. E. 118; 11 v. I'drth (1869), 
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The joinder of a count for felony with a count for misdemeanour 
in one indictment makes the indictment bad (d). 

Several different misdemeanours may be charged in different 
counts of the same indictment, but if the charges relate to different 
acts and the joinder of such charges embarrasses the defendant, the 
prosecutor will be put to his election upon which charge he will 
proceed (e). 

Different misdemeanours should not be charged against different 
defendants in one indictment, e.g., a charge of a conspiracy between 
two persons should not be joined with a charge of a conspiracy 
between one of such two persons and a third person (/). 

If several counts are joined in one indictment, a verdict should be 
taken separately on each count, because if there is a general verdict 
and a general judgment on the whole indictment, and some of the 
counts should be decided to be bad, the whole judgment is vitiated (g). 

Sub-Sect. 3 . — Defective Averments 

666 . Where an offence has been created by statute, or subjected 
to a greater degree of punishment by statute, the indictment is 


L. E. 1 C. C, E. 172 ; JL v. Jhnwood (1870), 11 Cox, C. C. o26, C. C. E. See 
It. V. Dye (1909), 2 Cr. App. Eep. loo. If a defendant is charged as an 
accessory before the fact in one count and as accessory after the fact in another 
count to the same felony, the urosecutor will not be put to his election {It. v. 
niachson (1837), 8 C. & P. 43 ; It. v. Mitchel (1848), (> State Tr. (N. S.) o99, 020, 
021). A defendant may be charged as principal in the first degree in one count 
and as princii)al in the second degree in another count (/(. v. (rray (183d), 7 
C. & P. 104), or as principal in one count and as accessory after the fact to the 
same felony in another count (Accessories and Abettors Act, 1861 (24 & 25 Yict. 
c. 9-1), 8. 3 ; Jt.y. Tvjjin (1903), Archbold, Criminal Pleading, 23rd ed., 89, where 
Jt, V. liranntin (1880), 14 Cox, C. C. 394, to the contrary’ effect, was not followed. 
See also It. v. Austin (1837), 7 C. & P. 790 ; It. v. Ilarfall (1830), 7 C. & P. 475 ; 
Jt. V. Wheeler (1835), 7 C. & P. 170; It. v. Ftdham (1840), 9 C. & P. 280), A 
count for feloniously receiving stolen ju’operty knowing it to be stolen may be 
joined with a count for stealing (Larceny Act, 1801 (24 & 25 Viet. c. 90), s. 92) ; 
and the prosecutor cannot in such a case be put to his election [ibid.). But a 
count for stealing certain property ought not to be joined with a count for steal- 
ing the same and other property, and if such counts are joined the prosecutor 
will bo put to his election (/(. v. Ward (1800), 2 F. & F. 19). As to charging 
different acts of embezzlement and larceny against the same person in one indict- 
ment, see Larceny Act, 1801 (24 & 25 Viet. c. 90), ss. 5, 6, 71. As to joining 
different persons as principals and accessories in the same indictment, see 
pp. 257, 258, ante. 

(d) The challenges and the incidents of the trial are not the same in felony 
and misdemeanour, and felon}^ and misdemeanour cannot bo tried together 
(Castro V. It. (1881), 6 App. Oas. 229, per Lord Blackburn, at p. 241). But if 
an indictment contains a count for felony and a- count for misdemeanour, and 
the prisoner is convicted of either the felony or the misdemeanour and acquitted 
of the other charge, the conviction is good (R. v. Feryusmi (1855), Dears. C. C. 
427 ; /(. V. Jones (1839), 2 Mood. C. C. 94). 

(f) Youny V. It. (1789), 3 Term Eep. 98, 105, 106; R. v. Kingston (1806). 8 
East, 41 ; It. v. Jones (1809), 2 Camp. 131 ; R. v. Johnson (1815), 3 M. & S. 539 ; 

V. TowU (1816), Russ. & Ev. 314 ; R. v. Murphy (1837), 8 0. & P. 297 ; R. 
V. Basscit (1843), 1 Cox, C. C. 51 ; It. v. FnsseU (1848), G State Tr. (x, s.) 723 ; 
R. V, Braun (1862), 9 Cox, C. C. 284 ; R. v. Barry (1865), 4 F. & F. 389; It. v. 
Burch (1865), 4 F. & F. 407 ; Castro v. R. (18Si), 6 Ai)p. Cas. 229, 245 ; It. v. 
Khup [1897] 1 Q. B. 214, 216, C. C. E. 

(/) 1 Chitty, Criminal Law, 254; R. v. Kinyston (1806), 8 Ea.st, 41 ; R. v. 
Il'orren, Times^ October 31 , 1907, p. 2 ; Eoscoe, Criminal Evidence, 13th cd., 363. 

{(j) See OWonnell v. R. (1844 , 5 State Tr. (N. s.) 1. 
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‘’‘o i" fte ™rd. ot the 

t'he’is, ‘^t SILT'/ r 

4t iLLLi'etr rrout‘T;t“ t 

averment' omission of an essential 

Sub-Sect. 4. — Anundment. 

exc^enr an indictment^ could not be amended 

amend imliVt jury that found it(/). Limited powers to 

stati tP r m ^ ® “isnomer have been conferred by 

poveis of amendment have been conferred by statute (n) in case 

b! prim writing or print produced 

thp ■ I’ocital or setting forth of such matter in 

Further powers of amendment have been 
statute (p) as regards any variance between die 
c emen m an indictment for felony or misdemeanour and 
le e\Kence oftered in proof of the statement in the name of 
ail} count} 01 place mentioned in the indictment; in the name or 
ctescnption of any person or persons or body politic or corporate 
stated to be the owner or o^yners of any property which is the subject 
0 any onence charged, or to be injured, or intended to be injured, 
oy the commission of such ofience ; or in the cljristian name or 
siunanie or both the Christian name and surname or other descrip- 
lon 01 an} jierson or persons named or described in the indict- 
ment; or in the name or description of any matter or thing, or 

(1826), 
shduer 
Martin 

(1848), 

Q. li. 

UO; 11 V. no,rla,„h (18ol),'2 Den. 3G4 ; TnWi v. Jl. {1SG4),'4 13."& S. !«5; 

<.v. y/n,ycy 18,1), L. 11. 1 C. C. 11. 284; ]!. v. (ivUhnuth (1873), L. E. 2 
r V; (1873), L. 11. 8 Q. 13. 102; Taiilor v. li, [1895] 1 




Q. 15. 5G2. 

{1-) Arch bold. Criminal Pleading, 23rd ed., 85. 

(/) 11. y. )I7//,'cs (1770), 19 State Tr. 1075, at pp. 1120—1121. 

(m) Criminal Law Act, 182G (7 Geo. 4, c. G4,), s. 19. This statute also gave 
power to amend a wrong “addition” or “want of addition,” but want of or 
imperfection in the “addition ’ of a defendant is now immatenal (Criininti 
Procedure Act, 1851 (14 A 15 Viet. c. 100), s. 24). 

(ti) Criminal Procedure Act, 1848 (11 A 12 Vict. c74G), s. 4. 

(o) Ihul. ; apjdied to quarter sessions by the Quarter .Sessions Act, 1849 (12 & 14 
^ict. c. 45), s. 10. 

[p] Criminal Procedure Act, 1851 (14 A 15 Viet. c. 100), s. 1. 



Part IV. — Indictments. 


345 




.* •. 

A 


in the ownership of any property named or described in the 
indictment (a). 

If there is such variance, and the court which tries the indictment 
considers that it is not material to the merits of the case and that 
the defendant cannot be prejudiced in his defence on such merits 
by an amendment, the court may order the indictment to be 
amended according to the proof, and the trial is to proceed as if 
the indictment had originally been in the form in which it is after 
the amendment has been made (a). 

The only court which can exercise the power of amendment is the 
court that tries the indictment (b). 

Sect. 3. — Finding of an Indictment by a Grand Jury. 

668 . A bill of indictment is generally drawn for the assizes by 
the clerk of indictments, and for quarter sessions by the clerk of the 
peace, but in cases of difficulty it is drawn by counsel (c). 


(a) Criminal Procedure Act, 1S51 (14 & Ij Yict. c. 100), ss. 1, 2, 3. 
ILe amendment must be made before the case goes to tiie jury {Jl y 
Frost (ISoo), Dears. C. C. 474 ; It. v. Larh}i (18,14), Dears. C. C. SOo ; j't. v. 
FMarton (1853), 6 Cox, C. C. 104; It. v. Itymes (1,S53), 3 Car. &. Kir. 326). 
\Yhen an amendment has been made, the amendment cannot bo amended, and the 
original iiidictuioiit cannot bn reverted to in its unamended form {It. v. Jtarnes 
(1800), D. It. 1 C. C. It. 4.J ; Jt. v. Fritchovd (1801), Do. A Ca, 34). The followin'^ 
are instunces where indictments can be amended : It. v. ICcst/c// (1850), Dell, C. C\ 
103 (erroneous and unnoces.saiT statement of time of pas.singof an Act of Pailia- 
nient) ; It. v. tStnrye (1851), 3 E. A ]!. 734 (niisdoscription of ono of the torniini 
of a footway) ; R. v. tiutton (1877), 13 Cox, C. C. 64S (misdescription of occnija- 
tion of held) ; It. v. Viocent (1852), 2 Den. 464, and R. v. Mark.i (1,S66), 10 Cox, 
C. C. ,167 (misdescription of ownership of stolon iiroperty and seo It. v. Murran 
[1906] 2 K, B. 385, C. C. D. ; R. v. (linnhie (1872), L, It. 2 C. C. Jt. ' i 
(misdescription of stolen property) ; R. v. Fcrille (1.^521, 6 Cox, C. C, 69 (ini,s- 
description of property destroyed) ; R. v. Westmi (1868), L. It. 1 C. C. It. 122 
(misdescription of tribunal before which perjury is alleged to have been 
committed) ; R. \. hjmms (1870), 11 Cox, C. C. 645 (ainondment of description 
of siinimons on the hearing of wliich perjury w,as alleged to liave been 
cominitted) ; A. v Uc lon (1862), 9 Cox, C. C. 297 (failure to jirovo alleged 
name of child murdored) ; It. v. Ryers (1907), 71 J. P. 205 (misdescription in nanio 
ol child 111 respect of whose funeral a false pretence was alleged to have been made). 

.''v’ (’• h23 ; R. V. Fnnth (1858), 1 P. & P. 36 ; It. 

v. Duhnjicl.l (luhatnUmts) (186.3), 4 B. A S. 158. But an aniendinent will not 

be made when the ellect of the amendment would be to alter the nature or 

quality ol the "'"‘o charged or to substitute a charge of one olfence for another 

(/'•'■ -If. 270, C. C. B.), or to alter a felony into a niis- 

denieanoiir (A V. I (I860). 2 P. & P. 320), or a misdemeanour into a felony 

‘ !" ^ f b 3 Car. A Kir. 206), or to substitute a diiferent allegation of 

false pretences Iroui that set out in the indictment (A. v. AniAi/ (1852), 6 Cox, 

C. C. -J), or to add an essential averment, e.y., “with intent to defraud,” the 
onussioii of which makes the indictineiit bad [R. v. James (1871), 12 Cox, C. C. 
l.i) ; i;Oe, toe A. v. Luttement (1853), 6 Cox, C. C. 204 ; A. v. Darison (1855), 

1 ;V T.) '"V {'• ^'"nri'ni'i(1861), 8 Cox, C. C. 451 ; A. v. Robioso,, (1864), 

/-o\- -1 i a corouer’.s inqui.sition, seo Coroners Act, 1887 

20 a B D ^41o’ ‘ ^bestern Rail. Co. {Directors) (1888), 

m ''i {Directors) (1888), 20 Q. B. D. 410. 

(c) iho tee of the clerk of indictments or clerk ol the peace for drawing an 

indictment in a case of felony is limited to two shillings, seo stat. 10 Will. 3, 
c. 12, ss. <, 8. ® ’ 
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Form of 
Indict- 
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Criminal Law and Procedure, 


Sect. 3. 

Finding of 
an Indict- 
ment by a 
Grand Jury. 

Grand jury. 
Number. 

Chargiiifr the 
grand jury. 


It is engrossed on parchment, and the names of the witnesses 

whom it IS intended to examine before the grand jury are indorsed 
on it 

669. A bill of indictment does not become an indictment till it 
has been presented to and found by a grand jury. The bill must 
e loundby at least twelve grand jurors, and the practice is to call 
wenty-three (c). They are called and sworn immediately after the 

the presiding judge charges them as to 
t le bills of indictment which are to lie laid before them ; in most cases 

these bills relate to charges into which the examining justices have 
alieady inquired and with respect to which depositions have been 
taken. Ihe presiding judge advises the grand jury whether the 
eMdence in reference to any particular bill as disclosed in those 
depositions is sufficient to constitute prim d facie case against the 
accused, and advises them, if it does, to return a true bill, and, if 
it does not, to throw out the bill. 


Considcmtion 
of bills. 

Evidence. 


670. The grand jury, having been charged, retire to a private 
room, and the bills are laid before them (r/). 

The witnesses in support of each bill are sworn by the foremanor 
any other member of the grand jury acting on his behalf. 

As each witness is sworn and examined, the foreman writes his 
initials against the name of such witness indorsed on the bill (/i)* 


{d) An indictment must be in English. As to the form of indictments, see 

р. 334, (inie. 

{f-) 2 Hide, P. C. IGI ; R. v. Chnicard (1599), 2 Cro. Eliz. 051. There cannot 
be more than twenty-three (2 Burr. 1088 ; R. v. Marsh (1837), 6 Ad. & El. 236, 
241). As to the qualification etc. of grand jimors, see title Juries. 

(/) As to objections to n grand juror, see 2 Hale, P. 0. 155 ; 2 Hawk. P. G, 

с. 25, s. 10 ; R, v. Lewis (1079), 7 State Tr. 250 ; R. v. Sheaves (1798), 27 State 
Tr. 255, 207 ; R, v. Jaehson (1795), 25 State Tr. 783, 887. 

{(j) Neither counsel nor solicitor for the prosecution is admitted to the room. 
At the Central Criminal Court no jierson, other than the witnesses, is 
allowed to enter the grand jury rooms, except bv written order of the 
clerk of the court or his deputy (Riiles, December 12, 1892, r.O). The practice 
was formerly different : see Trials of ihe Regicides (1060), 5 State Tr. 972 ; n-V- 
Shnftcshury [Eurl) (lOSl), 8 State Tr. 771 : and Grand Juries Act, 1856 (19 & -9 
Yict. c. 54, s. 2j. 

{h) Grand Juries Act, 1856 (19 & 20 Yict. c. 54), ss. 2 3; R. y. Ddkinm 
(1819), Russ. & Ry. 401. Tlie proyisions as to indorsing and ^^hiiihing ® 
names of the witnesses are, it seems, only directory [O'ComeJ! y. E. 

11 Cl. & Fin. 155, 405, II. L.). An improper mode of swearing the witnesse^ 


_ _ , sujfraj. ' 

who has been oxaiiuned before the examining justices is dead or ill, 

tion ma}’’ be read before the grand jurv without proof of the facts eyidence ^ 

which is required bv the Indictable Offences Act, 1818 (II 1- 

s. 17 (/?. y. CVem^//j'5‘{1851). 2 Den. 251 ; R. y. Rndard (1872), 12 Cox, C. U . 


R. y. 6>n-aas (1870), 13 Cox,C. C. 158 ; R. v. Lgnck (1902), Archbold, 
Pleading, 23rd. ed.. 100). Some judges, however, have I't'd^bred such eu ^ 
to be given before a deposition can be read before the grand jury {R- v- ^ ^ ^ 

(ISoS); 1 F. A: F. 105: R, v. Wiison (1874), 12 Cox.^C. C. 622: J* f The 

(1806), 10 Cox, C. C. 274; compare /?. v. (1801), 11 Cox, C. C. - )• 
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A witness who refuses to be sworn is punishable for contempt of 
court (i). 

671 . If a majority of the jury, consisting of twelve at least, think 
that there is “ probable evidence ” in support of the offence charged 
in a bill, the words “ True bill ” are indorsed on the indictment, which 
is then said to be “ found.” If they think there is not such evidence, 
the words “No true bill” are to be indorsed on the indictment, 
which is then said to be “ ignored.” In each case the foreman 
should write his signature on the back of the bill (/i). 

When one or more bills have been so indorsed, the foreman, 
accompanied by some of the grand jurors, returns into court with 
the bills that have been found or ignored and delivers them to the 
clerk of the court (0- 

The clerk of the court, addressing the grand jury, then says, 
“ Gentlemen of the grand jury, you find a true bill” {or “ no true 

bill”) against for (the offence charged, e.g. murder, larceny 

etc., or, if it is a misdemeanour, “ for a misdemeanour”) (//O- 

If any more bills remain to be considered, the grand jury return 
to their room and proceed with the consideration of the other bills 
and present them in the manner above described, either singly or 
in batches. 


Sect. 3. 

Finding of 
an Indict- 
ment by a 
Grand Jury, 

Finding or 
ignoring of 
bills. 


Delivery of 
bills. 


672 . When all the bills have been dealt with, the grand jury Presentments, 
either make some presentment on some matter of public concern, or 
)reBent that they “ find nothing presentable except that which they 
lave before presented ” ; thereupon the presiding judge discharges Discharge, 
them from further attendance, and after this iio more bills can be 
found at that session of the court (u). 


grand jury cannot hear witnesses for the defence, and neitlier the defendant nor 
the wife or hvisbaud of the defendant can give eviilence before them under the 
CVhninal Evidence Act, 1808 ((>1 A fS'2. ^'ict. c. 30} {IL v. Rhuiln, [1899] 1 Q. B. 
77, 0. C. Ih). A witness who gives false evidence before u grand jury is 
indictable for perjury. Evidence to prove such perjury must be given* by 
nersons present at the time, other witnesses (R. v. Hiufhes (1844), 1 Car. it 
Kir. dl9), but not by any of the gi'and jurors, as they cannot give evidence of 
what passes in the gi’nud jury room [R. v. Umjhes, sitpra ; R. y. Marsh (1837), 
6 Ad. & El. 230, 237) ; but see 1 Chitty, Criminal Law, 317. 

(i) Jt. Y. J*restoii (Lord) (1091), 1 Hulk. 278. 

(/i) 2 Hale, P. C. 157. Ihe signature of the foreman is not essential (/?. v. 
Sidoli (1833), 1 Lew. C. C. 55. 

(/) R. V. Tltom}i8oii (1840), 1 Cox, C. C. 20S. 

(m) A hill whicli has been thrown out maj’ bo again preferred to the same 
gi-and jury during the same assizes or sessions (R. v. Hiinraoi,iU (1843), 1 Cox, 
C. C. 30; R. V. Newton (1843), 2 Mood. & 11. 503): but see R. V. Ilnmphret/s 
(1842), Car. & M. 001 ; R. v. AusHn (1850), 4 Cox, C. C. 385. In practicea hill is 
only preferred again to the same grand ju^' by the direction of the judge. A 
fresh hill may he preferred at the next assizes or sessions, unless a time limit 
prevents (see R. y. Killminster (1835), 7 C. & P. 228). If a bill is ignored, the 
defendant may, if he is in custody, he detained until the grand juiy are dis- 
charged, and then, if no fresh bill has been found against him, he is entitled to 
he discharged (/*. v, Shnmonite^ siifwa), 

(a) lint the gi*and jury, though formally discharged, may, if they have 
neither lett the precincts of the coui*t nor separated, be recalled and charged 
with other bills (R. v. Holloway (1839), 9 C. & P. 43). 
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Sect. 3. 

Finding of 
an Indict- 
ment by a 
Grand Jury. 

Several 
iiidictiiients 
against one 
person. 

Different 

kinds of 
finding. 

^ oid finding. 

Gran(] jury 
nt (luarier 

sessions 

finding bill 

^vhi(•ll must 
be tried at 
assizes. 

Iinmniiify of 
gland jury. 


Criminal Law and Proceduek. 

673. A grand jury may at the same court, subject to tho 
l lo^lslons of the \exatious Indictments Act, 1859 return anv 
number of indictments against the same person (o). ’if an iDdicl 

lent contains more than one count, they may find a true bill on 

are i’Dintlv hXtPd othersOd- If two persons 

?nd i?o tiiP 1 tl ’ i^^ay find a true bill as to one 

n rdpr ‘'"f- ? ^ is indicted for 

re ni ’« ^ ^^^anslaughter. They cannot 

pnnf.-i;T ^ count or of an indictment which 

contains only one count and no true bill as to the other part (r). 

A conditional or inconsistent finding is void (s). They cannot ignore 

a bill on the ground of the insanity of the defendant (a). 

674. pie grand jury at quarter sessions may find bills which 
le quaitei sessions cannot try (5). Such bills, when found, should 
le transmitted by order of quarter sessions to the assizes for trial, 
01 may be removed by the judge of assize by certiorari (c). 

ilie members of a, grand jury are not liable to be sued or 

IMOsecnted for anytliing done by them with reference to the 
discharge of tlieir duties (d). 


Caption. 675. At each sessions or assizes there is one cai)tion which is 

piehxed to each indictment (c). Tlie caption is no part of the 
indictment itself, hut is only a cojiy of the style of the court at 
\\hich the indictment is found (_/'), It is a formal statement of the 
pioceedings, describing the court before which the indictment was 
found, Uie lime and ])lace where it was found, and the jurors by 
A\hom it was found. A defendant in a case of high treason is 
entitled to a copy of it in the first instance after the finding of the 
indictment (//). It is also annexed to the return to a writ of 
ceriiorarL On the caption may be grounded an objection that an 
indictment has not been properly found (A). 


(o) 22 & 23 A ict. c. 1 j , s. 1 ; see (mic. As to two iudictmeiits in respect of the 

same iacts, see 1 Cliitty, Criminal Law, 310 ; JL v. Utiiion (1833), 1 Mood. A: R- 
297. 

{}>) Pi. y. Ficlilhmisv (1775), 1 Cowp. 325. 

(7) P. V. Cholnik-y Cro. Car. 4(54. Dut if A. and D. are indicted for 

consj)iracy, and there is no otlier party to the conspiracy alleged, the grand jui\ 
cannot find a true bill against A. and no true bill agaiu>t li. ; the}' must lint 
either a true bill against both or no true bill (see p. 204, ante). . 

(r) 2 Hawk. D, V., c. 25, s. 2 ; P. y. /bn/ H (307), Yelv. 99 ; P. y. Serjani 
1 8^id. 414 : Anon. (1584), 1 Leou. 287. 

(6-) //. V. Cronnvdl {Lord) (1(502), Yely. 15 ; P.v. Poicle (1618), 2 Roll. Rep. oA 
{a) P. V. Ilodycs (1838), 8 C. A P. 195. 

(/O 8^60 Quarter Sessions Act, 1842 (5 6 Ab’ct. c. 38), s. 2; /?. v. 

(1846), 2 Cox, C. C. 62; Jt, v. Ath'nson (1784), 1 Win-s. Sauiid., 5th eel., 
249, 11. As to the offences which quarter sessions cannot try, see p. 268, 

(r) P. y. (1819), ILiss. .V Rv. 381 ; P. y. ]Vi!d,nan (1872), 

C. C. 354; Quarter 8?essions Act, 1842 (5 A 6 Viet. c. 38), s. 2; Assizes Reiie 
Act, 1889 (52 A 53 Yict. c. 12), s. 5. , 

{(/) Fhnjd V. Jiarher (l(>07j, 12 Co. Rep. 23; Macchsfiehl {Earl) 

(1684), 10 btate Tr. 1329, 1413. 

(e) R. y. J/nn/z (1837), 6 Ad. & El. 236, 2>e7‘ Coleiudge, J., at p. 248. 

(/) 1 Chitty, Criminal Law, 326. 


ly j 1 iiilllKii XJtl , O-iU. 

{(j) See P. y. Jat-kson (1795), 25 State Tr. 783, at p. 883 ; see p. 136, />05f- 

y, Criminal Law, 326 ; P. v. Jlara/t, 6nj>ra. The caption 


{It) 1 Chitty 
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Sect, 4. — Certiorari, 

676. An indictment or presentment found by any coiii-t may be 
removed into the King’s Bench Division of the High Court of Justice 
by a writ of certiorari issuing out of that court. The object of the 
removal is to obtain a trial at bar or before the justices of assize or 
at the sittings of the High Court of Justice in London or Middlesex 
or to quash the indictment or presentment (/)- 

The writ of certiorari is demaiidable as of right by the Attorney- 
General acting on behalf of the Crown (/r), and it seems that it is 
demandable as of right in the case of an indictment against a body 
corporate which is not authorised to appear by solicitor in the 
court in which the indictment is preferred (/). In other cases an 
indictment will not be removed into the King’s Bench Division for 
trial, either at the instance of the prosecutor or of the defendant, 
unless the party applying for the removal shows to the satisfaction 
of the court that a fair and impartial trial of the case cannot be had 
in the court below, or that some question of law of more than usual 
difficulty and importance is likely to arise upon the trial, or that a 
special jury or a view of the premises in respect whereof any 
indictment is preferred may be retiuired for a satisfactory trial of 
the case in a county other than that in which the indictment is 
preferred (m). 

An indictment may also be removed by certiorari into the Central 
Criminal Court (u). 

677. On an order for the issue of the writ of certiorari being 

made, and on the necessary recognisance being entered into and 

lodged with the clerk of the peace or clerk of assize who lias custody 

of the indictment, all proceedings upon tlie indictment in the court 

below are stayed (o). A return is then made to the writ by indorsinf^ 

on the writ a memorandum signed and sealed by one of the [lersons 

to whom the writ is addressed and by returning the writ to the 

Crown Office with the indictment and other documents ordered to be 
returned (p). 

If an indictment has been removed by certiorari before trial into 
the King’s Bench Division and remains tliere, it is usually tried 
at the assizes or in the King s Bench Division in the same way as 
a civil action ; but an order may be made by the King’s Bench 


foiiaoily tinn^xed to the indictment iii proceedings in error, but these iiroceet 
ings are now abolished ; see p. 433, post, 

(/) Short and Mellor, Pnictico of the Crown Office, 2ud ed., Id; Judicatui 

Act, 18<3 (30 <!c 3i \ ict. c. 60), s. 34; and title Crown Practice. As to th 

romoval of indictments found at quarter sessions, see Quarter Sessions Act. 184 

(d A 0 Viet. c. 38). s. 2, and Central Criminal Court Act, 1834 (4 A 5 Will. •: 
c. 30), s. 10. 

(/,•) IL V. Eaton (1787), 2 Term Eep. 89; J}. v. Thomas (181o), I M. & S 442 

1. V. Lewis (17G9), 4 llurr. 24j(i, at p. 2408. ; see Cumberland (Inhabitants) v. / 
'808), :i Uos. & r. 304, 11. L. ^ ‘ 

U) See p. 2(i0, ante. 

(/a) See title (,’rown Practice, 


R 


Oi) Seo title Crown Pracitce. 

(o) See R, V. Rat tarn (1801), 1 East, 298. 
(yi) Seo title Crown Practice. 
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Sect. 4. 

Certiorari. 


Change of 
venue. 


Application 
for change of 
venue. 


Trial at bar. 


Criminal Law and Procedure. 


Division, or in vacation by a judge in chambers, that the trial shall 
take place at the Central Criminal Court (^). 


Tf indictment by certiorari into the Kind’s 

iiench Division does not change the venue, and unless an order is 

made changnig the venue, or unless the Attorney-Generakprosecuh^^ 

on behalf of the Crown, demands a trial at bar, the indictment will 
be tried at the civil side of the assizes for the county wLere the 
indictment was found {r). If an indictment is removed from the 
Cential Ciiminal Court to the lung’s Bench Division, the writ of 
ccrUoran must specify the county or jurisdiction in ^Yhich the 
indictment is to be tried, and a jury must be summoned and the 
tiial^ must proceed in the same manner as if the indictment had 
originally been found in that county or jurisdiction (s). 

In other cases where an indictment has been removed by certiorari^ 
an application to change the venue must be made to the divisional 

court of the King’s Bench Division during the sittings or in vacation 
to a judge in chambers (a). 


679 . If an indictment has been removed by certiorari into the 
Kings Bench Division, the Attorney-General, if prosecuting on 
behalf of the Crown, has the right to demand a trial at bar, that is, 
a trial before at least three judges of that division (i). A trial for 
treason committed abroad under 35 Hen. 8, c. 2, s. 1, is tried at bar 
without any application by the Attorney-General (c). 


Stay of pro- 
ceedings 

by nolle 
jn'osequi. 


Sect. 5. — Nolle Prosequi, 

680 . Proceedings on an indictment may be stayed at any time 
after the finding of the indictment and before judgment by the entry 
of a nolle prosequi (d), which can only be entered by the authority 


(q) See title Crown Practice. 

{r) Crown Office Rules, 1900, r. 14; see 2 Co. Inst. 424; 6 Hen. S, c. G 
(1014 — 5). 



^ ict. c. IG), into that court for trial, the removal operates ipso facto as a change 
of venue to that court. 

(o) See title Crown Practice. The court has power to change the venue 
borii in felony and in misdemeanour, but only exercises it in two cases — (1) 


and Sanitary Manru^e Co.y Ltd. (18Ga), 13 L. T. 

Dinin (1847), 11 Jur. 287 ; 1!. v. Hohlen (1883), o B. & Ad. 347 ; A. v. limit (18-Ud 
3 B. & xVld. 444 ; I!, v. Peuprase (1833), 4 B. & Ad. 373 ; B. v. Faioh ( 1 - 20 ), - 
Ld. Rayni. 14o2); (2) when it appears necessary that the jury should ‘ 
view of premises situate in a diti'ereut county from that in which theinffienne 
is preferred (11, v, Hhehlm (1875), 32 L. T. 27 ; R. v. Gi/de (1908), 72 J. P- 
see Short and Afellor, Practice of the Crown Office, 2nd ed., 106—107. 

(i) n. V. Hates (1728), 2 Stra. 810; B. v. Castro (1874), L. E. 9 Q- E. J-)' - 
Dixon V. Farrer (1886), 17 Q. B. D. 658 ; see R. v. Jameson, [1896] 2 Q- b- - ' 
at p. 431, n, ; Crown Office Rules. 1906, rr. 150 — 155. 

(c) E.fj., R^\, Lynch, [1903] 1 K. B. 444. ^ I 

(d) As to the form of an entry of a nolle prosequi, see Crown Olhee ^ C 
1900, Apjiendix, Xo. 120; Short and Mellor, Practice of the Crown 
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of the Attorney-General (e). The effect of this is that all proceedings 
on the indictment are stayed, and the defendant, if he is in custody, 
is discharged, but may be indicted afresh on the same charge. 


Part V.— Trial of Indictments. 

Sect. 1. — Proceedings before Plea. 

Sub-Sect, 1. — Appearance. 

681 . If an indictment has been found against a defendant and 
he is in custody, he is placed at the bar in the dock (/). If he lias 
been bound over to appear, he is called upon to surrender, and if he 
surrenders, he takes his place in the dock, unless he has been 
allowed by favour of the court in the case of a misdemeanour to 
appear by attorney (g). 

If the defendant has been bound over and does not surrender, his 
recognisances and those of his bail, if bail has been required, may 
be estreated by the written order of the presiding judge (//), and 
a bench warrant may be issued for his arrest (i). 


2nd ed., 553. A nolle prosequi may be entered as against one of two or more 
defendants who are jointly indicted to enable one such defendant to give evidence 
for the Crown ajrainst his co-defendants. For form of the Attoruey-Generars 
fiat to enter a ?<o//e prosequi in such a caso, see Archbold, Ciiininal Pleading, 
23rd ed., 139. As to entry ot tho verdict, see R. v. Hempstead (1818), Russ. & 
By. 344. 

e) li. V. Dunn (1843), 1 Car. & Kir. 730. 

/) IIo ought to be brought to tho bar without irons or other restraint, 
unless there is a danger of escape or violence (see 2 Hawk. P. C., c. 28, s. 1; 
1 Chitty, Criminal Law, 417 ; and R. v. Brazier (1899), Archbold, Criminal 
Pleading, 23rd ed., 181). 

(f) R. V. Bacon (1004), 1 Lev. 146. In cases of indictment against a cor- 
poration aggregate the corporation pleads by attorney, but, owing to tho diifi- 
culty of enforcing the appearance of a corporation, an indictment against a 
corporation is generally removed to the civil side of the assizes or to the King’s 
Bench Division {R. v. JUrmingham and Gloucester Raii. Co. (1842), 3 Q. B. at 
p. 233 ; R. V. Manchester (hnyoration (1857), 7 E. & B. 458 ; Corner’s Crown 
Practice, 53; Cro\yn Office Buies, 1900, r. 13). In case of an indictment which 
is found in the King’s Bench Division or has been removed there or to the civil 
side of the assizes, if tho charge is one of treason or felony, the defendant must 
appear personally in court to plead, unless he has obtained tho permission of the 
court to plead by a solicitor (Crown Office Buies, 1900, r. 121). If tho charge is 
one of misdemoanour, or if the defendant on a charge of treason or felony has 
obtained leave to plead by a solicitor, the defendant may enter a written plea 
(Short and Mellor, Practice of the Crown Office, 2nd ed., 100). As to prisoners 
standing in the dock, see R. v. Horne Tooke (1794), 25 State Tr. 1, 12 ; R. v. 
Oeonjt (1840), 9 C. & P. 483; R, v. Duuejlas (1841), Car. & M. 193; R. v. 
Zulueta (1843), 1 Car. &Kir. 215, A defendant in misdemeanour who is conduct- 
ing his own defence may after arraignment by special pemission of the court 
leave the dock and take a seat at the table of the court. After ho has once pleaded, 



(53rd day). 

(/i) Criminal Law Act, 1820 (7 Geo. 4, c. 64), s. 31. 

(q 1 Chitty, Criminal Law, 339. If the defendant i.s not in custody and has 
not been bound over to appear, on a production of a certificate of the finding of the 
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682. If the defendant is ill and unable to take his place in the 

dock, the trial, unless the indictment is in the Kind’s Bench 
Division, cannot proceed (k). 

683. Both prosecutor and defendant are entitled to have counsel 
to aiipear on their behalf to conduct the prosecution and the 
defence respectively (/). 

It is the invariable practice at the assizes and the Central 
Ciiniinal Court, and at most courts of quarter sessions, for the 
prosecution to be conducted by counsel (?«). 

A defendant, if he wishes and if he has the means, may be 

assisted by solicitor and counsel, or may instruct counsel “from the 
dock ” directly («). 


Poor 
Prisoners 
Defence Act. 


684. If a defendant’s means are insufficient to enable him to 
obtain legal aid, and if it appears from the nature of the defence set 
up by him as disclosed in the evidence given or statement made 
before the committing justices that it is desirable in the interests 
of justice that he should have legal aid, the committing justices 
ui)on the committal of the defendant for trial and the judge of a 
court of assize or a chairman of a court of quarter sessions or a 
recorder at any time after reading the depositions, may certify that 
the prisoner ought to have legal aid, and thereupon the defendant 
is entitled to have a solicitor and counsel assigned to him; if a 
solicitor is assigned, he instructs counsel and procures any evidence 
required on the prisoner’s behalf (o). 


iiuHctinont for tlio offence, the defendant may be arrested on a warrant issued 
by any jufstice or justices of the county or place in which the offence is alleged to 
have been committed or in which the person indicted resides or is, or is supposed 
or suspected to be. On the person being brought before the justice or justices 
of the place where the warrant was issued the justices, on proof that he is the 
person named in the indictment, may without further inquiry or examination 
commit him for trial or admit him to hail (Indictable Offences Act, 1S4S (H & f- 
Vict. c. 42), s. U). In indictments for the non-repair or obstruction of highways, 
bridges etc, the defendants are generally allowed to appear by attorney. In such 
a case they do not take their places in the dock to plead orally, but plead in 
writing (see Archbold, Criminal Pleading, 23rd ed., 179). 

(k) tSee IL V. Dwerryhoust (1847), 2 Cox, C. C. 446. If a prisoner has been 
committed for trial and it appears to an)’ two members of the visiting committee 
of the prison in which the prisoner is awaiting his trial that he is insane, the) 
arc to call to their assistance two legally qualified medical practitioners, ana 
such members of the committee and practitioners are to examine the prison^ 
and inquire into his sanit)’, and after such examination and inquiry may certm 
in writing that he is insane ; on a ju'isouer being so certified to be ^ 

Secretary of State may remove such prisoner to a lunatic asylum and order n 
to be detained there, until he is remitted to prison or discharged (Cnniina 
Lunatics Act, 1884 (47 A 48 Viet. c. 64), s. 2 (1), (3) ; and see s. 16, definition o 

“ l)risoner ”). , 

(/) Formerly counsel were not allowed to appear for defendants on a c ai^ 
of felony except to argue points of law for them, but the law was alteieu 
treason by the Treason Act, 1695 (7 & 8 Will. 3. c. 3), s. 1, and as to .* 

the Trials for Felony Act, 1836 (6 A: 7 AVill. 4, c. 114), s. 1. A point ol 
favour of a defendant may be suggested to the court or argued by counse 
is not instructed in the case, or bv anyone else acting as anucus \ 
Lilhiirues Trial (1649), 4 State Tr. 1270, 1305 ; IL v. Ihfciiffe (If-Ibh i, -e 
430, 435 ; 1 Chitty, Criminal Law, 408 ; FaaJl'/ter v. /A, [LjOo] 2 L.. R* ' 

(m) See p. 3()3, post ; and title Barhisters, Vol. IL, p. 373. 

(h) See title Barristers, Vtd. II., p. 389. , je 

( 0 ) Poor Prisoners Defence Act, 1903 (3 Edw. 7, c. 38), s. 1. bee riue^ ni 
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Sub-Sect. 2. — Armiijnmeut, 

685. If the defendant appears in the dock, he is called upon 
by name and told to hold up his hand(p), and he is then 
arraigned by the officer of the court. The arraignment consists 
of reading over the indictment, or the material parts or an 

abstract of it, and asking the accused whether he is guilty or not 
guilty ((/). 

686 . If the defendant on being arraigned stands mute and does 
not answer, the court directs a jury to be impanelled from the panel 
or any persons present and sworn to try the issue whether he is 
mute of malice or by the visitation of God(r). 

If the defendant has counsel, his counsel may address the jury 
and call witnesses to prove that he is mute by the visitation of 
God (.s). 

If the jury find that the defendant is mute of malice, the court 
may order the proper officer to enter a plea of not guilty on the 
defendant’s behalf, and the plea so entered will have the same effect 
as if he had actually pleaded it (a). 

If the jury find that the defendant is mute by the visitation of 
God, the jury may be resworn to try if he is fit to plead ; if the 
defendant can communicate by signs, and there is anyone who 
can interpret the signs to the court, or if the defendant can read 
and write, the jury should be directed to find that he is able to 
plead, and the defendant can then be arraigned and can answer by 
signs or by means of writing {/>). 


uiulcr the Act, l.'ithMay, U)()4, Statutory liules and Orders, 100-1, p. 120. A 
dol'enditnt may also obtain i>ermission to defend in ft>rnxd pauperis and, if ho 
obtains such pennLssion, may liave counsed assigned'to him (1 (’hitty, Criminal 
Law, 412), but this course is rarely adopted. 

{p) The holding up the hand is u mere ceroinony to show the court who the 
prisoner IS (see IMbnrne\i Trial (1049), 4 State Tr.“ 1270, at p. 12S9; Stafford's 
[Lord) Inal (KiSO), 7 State Tr. 1204, looo), 

{(j) If an indictment contains a count which alleges merely a previous con- 
viction the defendant is not to be arraigned on that count until after he has 
pleaded guilty or has been convicted ; if he is arraigned on such a count without 
having pleaded guilty or having been convicted and is afterwards tried without 
a Iresh arraignment and is convicted, the conviction is bad (Larceny Act, LS61 

(24 A 2o Vict. c. 00), s. 110; Faulkner v. //., [190.5] 2 Iv. li, 70) 

(/•) II. V. Jones (1773), 1 Leach, 102 ; 1 Chitty, Criminal Law, 424 
(h) h y. Ilokrts (1810), Carrington, Supplement to Criminal Law, 57. 

(a) Cnmmal Law Act, 1827 (7 A 8 Geo. 4, c. 28), s. 2. In a case where the 
jury iound a verdict that the defendant stood mute of malice Ekle, J., refused 


V lU.- -i' b r / Uiay DO entered under the (Timinal i.aw 

Act, 1^-/. d ^ defendant refuses to plead on the ground that the court has no 
juiiadiction {/-• y, hernard (1858), 1 F. A F. 240), or on the ground that he has 
already ])leade,d to an indictment for the same oifonce and has been tried before 
p "T P ooA jurisdiction to try the otience {II v. Bitton (1833), 0 

(/-) Jl. V. Jones (1773), 1 Leach, 102; J!. v. Tlwmjjson (1827), 2 Lew. C. C. 
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Criminal Law and Procedure. 


687 . If the jury find that the defendant is not able to plead, the 
jury are again resworn to try whether he is sane or not, and they 
should be directed that, if they are satisfied that the defendant from 
the defect of his faculties has not intelligence enough to understand 
the nature of the }n'Oceedings against him, they ought to find him 
not sane. If the jury find that the defendant is not sane, then the 
judge niaj' order him to be detained during the King’s pleasure (c). 

If thej’ find that he is sane, and the charge is one of mis- 
demeanour, his counsel may plead not guilty for him and the trial 
can proceed ; but if the charge is one of felony, the projicr course 
y^ould seem to be to adjourn the trial, so that the prisoner may be 
instructed how to plead by signs (d). 

688 . If a person indicted for an offence apjiears insane, the 
court may on his arraignment order a jury to be impanelled to try 
M'hether he is sane, and, if the jury find that he is then insane, the 
court ma}' order the finding to be recorded and the person to be 
kept in custody during the King’s i)leasure (c). 


Sub-Sect. '6.—M(Aioh io <^tiash 


In A i dm en f — Don n rrer. 


689 . A motion to quash an indictment for a formal defect must 
be made before the jury are s\Yorn, and should properly be made 
before plea pleaded 

A motion to quash an indictment because of a substantial defect 
which cannot lie amended (v) may be made at any time before 
verdict, but the proper time to make the motion is before plea 
pleaded {//). 


[r) Criminal Lunatics Act, 1800 (39 A 40 Geo. 3, c. 91), s. 2; Jl v. Pntchard 
(1830), 7 C. A r. 303 ; P. v. VW/ (1870), 1 Q. B. I) 447, C. C. IL). 

{(f) It. V. J}i/so?i (1831), 1 Lew. C. C. 04, at p. 63. In Steels Case (178*), 1 Leacu, 
431, the jury found that the defendant was mute hy visitation of God and, a 
])lea of not guilty was entered for lier and she was tried ; no further question 
was asked the jury as to her ability to ])Ioad on her sanity. Tlie proper pro- 
cedure does not seem to have been followed in this case, and it canu^ o 
regarded as an authority (see P. v. Pritchard and P. v. Uernj, supra). A 

Stafford Prisoit (Oorcoior), [1909] 2 K. B. 81, a prisoner who was found by tj® 
jury to he mute hy the vi.-itatioii of God was also found to be incapable of pleao^ 

ing and taking his trial upon the indictment and of understanding and follojnno 

the proceedings hy rea.'^on of his inability to commuTiicate 
communicated with by otliers ; it was held tliat this amounted to a 
lie was insane within the meaning of the Criminal Lunatics Act, 1800 (3J 
Geo. 3. c. 94), s. 2. 

(r) Criminal Tmnatics Act, 1800 (39 A 40 Geo. 3, c. t)4). s. 2 : see 11 y. hm J 
(1878), 14 (’ox, C. C. 143. "Where a jury is so impanelled, fbe onus is on 

ju-osecution to prove the sanity of ' the defendant (P. v. V i.:' A 

Car. A Kir. 328). The jury may form their own judgment of the deienc_^ 

sanity or insanity hy his demeanour without any evidence being to 

shows strong symjitoms of insanity, it is unnecessary to ask him if ofier 

cross-examine any witnesses who are called or to make anyremaiKo 

evidence {/*. v. duode (1837), 7 Ad. A El. 336). I’nminal 

(/’) P. V. /fW:c.W(1696), 13 State Tr. 139, 161, 163; Fost. 231 ; i 
Procedure Act, 1831 (14 A 13 Viet. c. 100), s. 23. Such a_ motion 25; 

hy an ameiidinent (Criminal Procedure Act, 1851 (14 A 13 A ict. c. 1 
Criminal Law Act, 1826 (7 Geo. 4, c. 64), s. 19). 

(//) See p. 314. j;. o 

(h) P. V. Heane (1864), 4 B. A S. 947; P. v. (ioldonith (18i3). • 

C. C. R. 74; P. V. James (1871), 12 Cox, C. C. 127; see P. v. Jameson. L 
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After verdict an objection to the indictment may be taken by 

motion in arrest of judgment, if the defect is one that is not cured 
by verdict (i). 

690. A defendant may also object to an indictment by demurrer, 
i.e., allege in writing that the indictment is not sufficient in lawi 
but proceeding by demurrer is now unusual (j). 

Sect. 2. — Pleas. 

Suu-Sect. 1. —Special Fhai. 

691. _ A_ defendant may plead the following special pleas : a plea 

to the jurisdiction, a plea of pardon, a plea of (lutvcjois convict or 
autrefois acquit, 

A defendant may also plead the general jdea of *^uilty or not 
guilty ; to an indictment for libel a defendant beside 3 '’pleadiim not 
guilt}' may plead a s^jecial plea that the matter charged as libellous 
is true, and that its publication was for the public benefit (/.) ; to an 
indictment against a parish for non-repair of a highway the 
inhabitants besides pleading not guilty may plead the special plea 
that some other person or persons are bound to repair ratione 
teiiiine (1). Special pleas must be in writiim. 

A plea to the jurisdiction raises an objection to the jurisdiction 

of the court (m). It is more usual, however, for the defendant to 

tiike advtiiitugc of the want of jurisdiction of the court under the 
general issue (u)* 

A pardon other than a pardon under statute must be sjieciallv 

1 • • « a pardon and pleads the 

general issue will be taken to liave waived his plea (o). 
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Dem urrer. 


What a 
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jurisdiction 


Pardon. 


■m of a deiuuiTor, 


•2 U. B. 42j. AVheii tho indictment is for some great crime, sucli us treusnn nv 

felony the court will o.ily quash the indictment “ upon the plainest ground” 
and will leave tlio delendant to Ins remedy by demurrer or motion in Tin-est of 
rndgment (A-. v. Lynch, [19o;t] 1 K. B. -ff(i, at p. 4-!!); R. v. Sheave, 07 

btato ir. Loo, at p. So also if the indictment is for a crime of a public nature 
as a nuisance to a highway, perjury, sedition (2 flawk. P. 0., c. 25, s. 148) a 

cheat, 01 an olicnce touiuled on fraud or oppression (see East V C .SI811 ■ V 

V, llW»a;oW/, (mi)4) Oilod. Rep. 13; A'.V. OrW/ ,70;i), / Ad ’ Ite 4 ' : set 

too, R V. hairy (1 ,43), 2 Stra. 12! 1 ; R. v. Kiuy (1747) ’> Stra Ph/s ' ’ 

lAltu B:"lot ; UeymannJ-R. (1873), 

(/) SVe Crown Office Rules, 1!)0G. Appendix, Nm 79. 

("‘) Soe 4 C bitty, Crnmnal Law. 50.7, for the form of a plea to the iurisdiction 
llie plea should he 111 writing (2 Hawk. P. C., c. 37. s. 59 . 

(a) boo ^ V. /Anm; jl804), 4 B. A S^ R. ,, f/o/AmP, (1873), L R e 

l'. J. (.xi. C.jS (I'-IO). l'’ost. 10; R. V. JanLon (1890) 05 

ro,'j."L:‘t’. Z ;‘‘TrenimIf ‘p.‘V,': UaTr p''/" 3.A''/"to 'f "" 

title CO.XSTITUXIOXAL Law. Vol. VI., p.’-l 04 . ’ * • ■ > pardon, see 
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692 . The plea of autrefois convict or autrefois acquit avers that 

the defeiidaiit has been previously convicted or acquitted on a 

charge for the same offence as that in respect of which he is 
arraigned { p ). 

If the defendant pleads autrefois convict or autrejois acquit^ 
the^ piosecution replies or demurs. If the prosecution replies, 
which is the usual course, a jury is sworn to try the issue Oi). 

Ihe onus of proving the plea is on the defendant ; he may prove 
it 1)}’ producing a certified copy of the record or proceedings of the 
alleged pirevious conviction or acquittal (r), and showing by such 
copy or by other evidence, if necessaiy, that he has been convicted 
or acquitted of the offence on which he has been arraigned or that he 
might on his former trial have been convicted of the offence on 
which he lms been arraigned (s), or that his previous conviction or 
ac(|uittal is by statute a bar to subsequent proceedings for the same 
cause (t). 

The question for the jury on the issue is whether the defendant 
has iireviously been in jeopardy in respect of the charge on which 
he is arraigned ; for the rule of law is that a person must not be 
put in jieril twice for the same offence. 

Tlie defendant can only succeed on such a plea if the charge to 
which he pleads is one in respect of which he could have been 
legally convicted on the prior occasion or is one in respect of which, 
by statute, previous proceedings for the same cause are a bar to 
subsequent proceedings (a). 


(/') The pleas of (lofre/ois aotrict ov aotretuisaiipnt maybe j)leadecl orally, but 
must be alterwards reduced to writiii". For an instance of a ]>lea of auiref'is 
acquit, pQQ A*. V. t^hu o (1S27), 2 C. & R (i.'i-l, at p. (i3d, and 4 Chitty, Criminal 
Law, o2S. The court, if necessary, will assign counsel to tbe delendaiit to 
draw the jdea in a proper form (//. v. Chainhertain (1833). (J C. & F. 93). It is 
sufbcient for the defendant to jilead that he has been lawfully convicted or 
ac(juitled, as the case may be, of the oll'ence charged in the indictment (Criminal 
Procedure Act, 1857 (14 lo Yict. c. 100), s. 28). 

(7) In It. V. (1827), 2 C. A P, 034, at p. 038, counsel for the prosecution 

rejdied on- teoos. For form of rejdication, see It. v. Sheen, 

(r) Evidence Act, 1851 (14 A 15 Viet. c. 00, s. 13); It. v. Am/ (1851), 2 Den. 
94. 

(s) As to the cases when a defendant wlio has been indicted for one offence 
can be convicted of anothei', see p. 371, jmt. 

(0 See Offences against the IVrson Act, 1801 (24 A' 25 Viet. c. 100), s. -Ip- 

(rf) In order to succeed on such a plea the defendant must prove that 
meut of conviction or accpiittal has been given (1 Starkie, Criminal Pleading- 
2nd ed., 310). A judgment of conviction tliat has been reversed as erroneou:'! 
law is no bar to a subsequent indictment (It. v. Ihnrif (1819), 3 Car. & Fp; 

If a judgment of conviction has been reversed on the facts under 
Appeal Act, 1007 (7 Fdw. 7, c. 23), s. 4, it seems, although it is not clean 
such a reversal would support a ]dea of autrtfois acquit. A disclwrge 01 a . 
without a verdict being given is no bar to a subsequent i^^hctmenM p ' 
('harJesicorilt (1801), 1 D. A S. -400). A summary conviction before „ 


M aiK'tr 1 iMoou. (V It. -no : tmences againsc rne reitun -vtion. 

25 Viet, c, 100), s. 45). But if the person assaulted dies ^ 
the summary conviction is no bar to an indictment for murder or mans a r 
(It. V. Morris (1807), L. R. 1 C. C. R. 90 ; It. v. /'>A/(1890), 17 Cox. C- for 
An acquittal on an indictment for murder is a bar to an indict 
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If the jury find in favour of the defendant on the issue 
raised by a plea of autrefois convict or autrefois acquit^ he must be 
discharged unless there is another indictment against him. 


manslaughter in respect of the same transaction ; so also an acquittal for 
manslaughter is a bar to an indictment for murder in respect of the same trans- 
action Case, cited 4 Co. Eep. 46 b; 2 Eale,P. C. 246; Eussell on Crimes, 

6th ed., Yol. I., 42 ; R. v. Tancock (1S76), 13 Cox, C. C. 217). An acquittal on an 
indictment for murder (and, it seems, also for manslaughter) is a bar to a 
subsequent indictment for an assault, if there is only one act alleged in the 
first indictment, but if there are several distinct and independent assaults, and 
some or any of them did not in any way conduce to the death of the person 
killed, then an acquittal on an indictment for murder, although all these assaults 
were included in the indictment, is no bar to an indictment for the distinct and 
independent assaults which did not conduce to the death (/i. v. 7hV7(18oI), 2 
Den. 9f). An accjuittal on a charge of felony under the Otfences against the 
Person Act, 1801 (24 & 25 Viet, c, 100), s, 32, for throwing wood upon a railway 
with intent to endanger the safety of persons travelling or being on the railway 
is not a bar to an indictment on the same facts under s. 34 of the same Act for the 
misdemeanour of unlawfully endangering the safety of any such person by an 
unlawful act, or to an indictment under the Malicious ' Damage Act, 1861 
(24 A 25 Viet, c, 97), s. 36, for the misdemeanour of unlawfullv obstructing an 
engine etc. on a railway by an unlawful act [R. v. Oil mure (1882), 15 Cox, C. C. 
85). An acquittal on an indictment for rape is not a bar to an indictment for a 
common^ assault, although the trau.saction is the same {R. v. DiUHjeij (1864), 
4 F. A F. 99). An acquittal on an indictment for rape would be a bar to an 
indictment for attempt to ravish or for an indecent assault (Criminal Law 
Amendment Act, 1885 (-18 & 49 Viet c. 69), s. 9), An acquittal on an indict- 
ment for an indecent assault is a bar to an indictment for a common assault 
(/t. v. RoaUjck (1893). 17 Cox, C. C. 7(H)). An acquittal on an indictment for 
false i)retencGS is a bar to an indictment for larceny on the same facts (Larcenv 
Act, 1S61 (24 A 25 ^ ict. c. 96), s. 88) ; but an acquittal on an indictment for 
larceny is not a bar to an indictment for false pretences (see R. v. liemirrson 
(1841), Car. A M. 328, where the point was raised, but it became unnecessary 
to decide it). An acquittal on an indictment for breaking and enterin<>- a 
dwelling-house and stealing there is not a bar to an indictment on the sa'ine 
facts for breaking and entering a dwelling-house with intent to steal (R. v. 

I muhreomh (1796), 2 Leach, *08). An acquittal oil an indictment char'^-iiu'’ the 
defendant with stealing goods alleged to be tiie jiropertv of one person'^is not a 
bar to an mdictmout charging him with stealing the same goods alleged to be 
the property of another person, although the erroneous allegations in the first 
indictment might have been amended [R. v. rnn-u (1856), Dears. A 15. 113V An 
acquittal on an indictment charging larceny at common law and the felonious 
receiving of goods, when the ground of the acquittal was that the goods were 
lixtvires, is m.) bar to a subsecpient indictment under the Larcenv Act, 1861 

If r fixtures (//. v. (f lirien (1882), 15 Cox, 

V. . u. K.). An acquittal on an indictment against a bankruiit for 
omitting to disclose part of his property (Debtors Act, 18()9 (32 A 33 Viet, 
c. 6-,. s. II) IS not a bar to a subsequent indictment for omitting to disclose 
the same property and also other property, although such a subsequent 
indictinciit ought not, except in very peculiar circumstances, to be preferred, 
and the judge in such a case would, in the absence of peculiar circumstances, 
advise the jury to acquit [R. v. CVimpmujs (1837), 2 Mood. A K. 26). Ar; 
acquittal before a c^urt that had no jurisdiction to trv the olfence charged is 
not a bar to a subsequent indictment before a court that has iurisdiction 
(- IJawk. 4. C., c. 3o, ss. 3, 4 ; see R. v. Ritton (1833), 6 C. A P. 92V An 
acquittal before a comt of comjietent juri.sdiction in a foreign countrv is a bar 
to a subsequent m.lictmeut hero (A', v. lloch, (ITTu), 1 Leach, hfl; A. v. 
HutrluHson (Un .), 3 Keh ,Ho ; see Am/; v. Tluinchil (1088), :S Mod. Rep. 194 ; 
Russell on ( nines, 0th eJ., ^ ol. 1., ,Vi, n.) ; as to a copy of the record in such a 
case, see I'.videiico Act 1851 (14 A 15 Viet. c. 99). 7. The dismissal of a 

chaige without jwejudice is a bar to subsequent proceedings for the same 
ollence [Great houthem and Wtstern Rail. Co. v. Goodhm. 1 19081 2 1. 11. 429) 
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If the jury find against the defendant and the charge is one of 

felony, he is allowed to “ plead over,” that is, to plead not guilty. 

In misdemeanours he cannot, strictly speaking, plead over ; but the 

court may allow him to withdraw his special plea and plead not 
guilty (b). 

Sub-Sect. 2, — The General Issue. 

693. If no special plea has been pleaded, or if a special plea has 
been pleaded and the issue on it has been decided against the 
defendant and he has been allowed to plead over, the defendant is 
called upon to plead generally to the indictment. He can plead 
either guilty or not guilty. 

By a plea of not guilty the defendant, if he has no privilege of 
peerage, thereby ‘^puts himself upon the country” for trial, and the 
court must thereupon order a jury to be called in the usual manner 
for the trial of the defendant (c). 

694. After plea pleaded, and before the jury are called, an 
application may be made for the jiostponement of the trial (d). 
Such a postponement may be ordered on an application made at 
the instance of either the prosecution or the defendant (e). 


(h) See n. V. Gilmore (1SS2). lo Cox, C. C. 86, 88. 



C. A' P. (}o2'). The grounds on which postjioneinent has been granted are— tne 
absence or illness of a material witness as to the facts (II. v. Hunter (1829), 


C._ A P. 591 ; n. V. Bou'cn (18-10), 9 C. A P. 509 ; //. v. l^ava<fc (1843), 1 Car. A 
Kir. 75; It. v. Macarilty (1842), Car. A M. 625 ; It. v. Palmer (1834), 6 C. A P. 
652 ; It. V. Jkardmore (\^Wi), 7 C. A P. 497 ; R. v. Parish (1837), 7 C. A P /82; 
Pi. V. (1 866), 4 F. A F. 901); or the existence of great excitenieut 

on tlie subject of the trial in the neighbourhood of the place of trial (P v. Ihikirn 
(1839), 2 Mood. A R. 192 ; R. v. Jolliffe (1791). 4 Term Eei). 285) ; the absence 
of a witness as to cliaracter merely is no ground for postponing the trial (see A. 
V. Jf-ms (1806), 8 East, 31, at p. 34). Postponement will not he granted to 
enable the defence to make inqxiiries as to the evidence of fresh witnesses 
for the prosecution who were not called before the committing justices (A. v. 
JGinson (1847), 2 Car. A Kir. 354). Formerly, where a material '''’daess 
was a child who was incapable of understanding the nature of an oath, a 
trial was sometimes postponed to give opportunities for the 


Wade (1825), 
Milton 



tlic witness (see R. v. U7///c (1786), 1 Leach, 430; R. ^ 

:Mood. C. C. 86;, R. v. WWiams (1835). 7 C. A P. 320; R. v. (le^u. 

Jr, Circ. Cas. l(i; //. v. Xieho/as (1846), 2 Car. A Kir. 246); hut the pio 

visions of the Cliildren Act, 1908 (8 Fdw. 7, c. 67), s. 30, liave probably nov ina^^ 

such postponement in manv cases unnecessary. The prisoner niav a 

discretion of the court, if the trial i&:, postponed, be detained hi 

admitted to hail or discharijed on his own recognisances (R. v. Reardmoje [ o- 

•• - ( 18 o/h ' 

dieted at 


^ ^ ^ 

discretion of the court, if the trial is: postponed, be detain 

----- ■ ' jjeararnon- ^ 

7 C. & r. 497; n. V. I’arMi {m:), 7 C. & V. 782 v. Oshorn (1S:3-)' ' 
('. & ]>. 799; //. V. Crotre (1829), 4 C. & P. 201). If a defendant is in 
the assizes next following his commitment, and the trial is postponed e** 

of the illness of a material witness, the trial may he again Corpus 

next assizes on a similar ground, in sj)ite of the provisions of the Habeas 
Act. 1679 (31 Car. 2, c. 2), s. 6 {R. v. RomeV (l^tO), 9 C. A P. 
usual to order the defendant to pay the costs! ef the jirosecution on a I 1 
nient, if the application is by tlie defendant,', nr to order the prosecu 

the defendant’s costs, if the 1 -- lA. 

(1829), 3 C. A P. 591 ; R. v. C/ 


application is \y prosecution 

'Vice (1829), 4 C}\^ -^1). 
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Sect. 3. — The Petty Jury. 

Sub-Sect. —Calling the Jury, 

695 . After the defendant has pleaded not guilty, if the parties 
are ready to proceed with the trial, the next step in the proceedings 
is to call a petty jury (/). 

The sheriff receives a precept from the clerk of the peace in the 
case of quarter sessions, or from the justices of assize in the case of 
assizes, to summon to the court a sufficient number of duly qualified 
jurors iy). 

It is his duty to summon the jurors and to return their names, 
with their addresses and occupations, on the panel or piece of parch- 
ment which he delivers to the clerk of the court (/)). 

The usual course is for the clerk of the court first to call over all 
the names of the jurors in the panel, when those who do not answer 
to their names are liable to be fined by the court. 

The clerk of the court then calls the names of twelve jurors 
who have answered to their names, and summons them to take 
their places in the jury box (i). 

A jury is not properly constituted until all the twelve persons 
serving on it are sworn or have taken an affirmation to try the 
issue raised by the defendant’s plea of not guilty. 


SiCCT. 3. 

The Petty 
Jury, 

Petty jury. 


How 

summoned. 


The panel. 


Calling the 
panel over. 


Choosing 
the jury. 


vSwearing the 
jury. 


Sub-Sect. 'l-ChnUcugcs, 


696 « On the trial of an indictment for felony, before the jurors are 
sworn, the defendant and the Crown must be allowed the opportunity 
of challenging (i.c., objecting to) the jurors who are called to serve. 


Challenges. 


697 . Challenges to jurors are of two kinds, challenges to the 
array {i.e., to the whole number of jurors in the panel) and 
challenges to the polls {i.e., to individual jurors). 

A challenge to the array must be before any juror is sworn ; a 


{/) A potty jury is one that trios tlie issues of fact in ci'iiiiinal cases as 
opposed to a Kiaiid jurv, -n-hicli tiiids tho iiKlictiueiits. 

{<j) See Juries Act, 182o (0 Geo. i, c. 50), s. up, and title Juhies. A special 
jury cannot be hud m a cilsc of felony. In a case of niisdcineanour a special 
jury may be obtained, when the record is in tlio King’s Bench ])ivision (see 
thuL, s.dO; Juries Act, 1S70 (;j;j A 3-1 Viet. c. 77), s, 17). Persons qualified to 
serve as special jurors are liable to serve on petty juries in criminal cases. 

1 T X* X. I * * jurors summoned to the assizes is to be made seven 

days before the commission day, and to be kept in the ofiice for inspection ; a 

printed copy of the panel is to be delivered to any jiarty requiring tho same on 
the ifaymont of I«. (( ommon Law Biocedure Act, 18.72 (15 A l(i Viet. c. 7()) 
s lOti). Persons accused of treason are entitled to have a coiiy of tlie pand 

c their trial; see Treason Act, 

ib.Bj L 'V' <;• As to amendment of the panel by the judge, 

see /;. V. PIn/hys (IHGS), 11 Cox, C. C. 1-12. ^ J o 

(/) It i?i not necessary that the names should be called in the order in which 
they stand in the panel {M<u^sell v. A. (1857), Lears. A B. 375). If the clerk of 
the couit calls into the jury box A. B., whose name is in the panel, and Y. Z., 
whoso name IS also in tho panel, goes into the jury box and is sworn in the 
name ot A. B. and sits with the other jurors at the trial of a pHsoner, and the 
pnsoner is convicted, the mistake is not a ground for quashing the conviction 

(A. V. iVc/Ar (1858), Lears. A B. ^Pj8). 
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is'Sonf(/0. 

698. A challenge to the array is allowed “for favour,” on 
the ground of any partiality in the sheriff, under-sheriff, or other 
ottcei concerned in the summoning and return of the jury, as, for 
iiistance, if such officer _ is the_ prosecutor or is related to either 
part}’, or it any dispute is pending between such officer and either 
party, or it such officer has been concerned as counsel or solicitor 
or in some such capacity for either party in the same matter (/). 

A Challenge to the array must be in writing and must state 
particularly the cause of challenge, and the other party may plead 

or demur to the challenge (m)* 

^ ^Mien the challenge is pleaded to, the court appoints two 

impai tial persons, called “ triers,” to try the cause of’ challenge («). 

It the tuers decide in favour of the challenge, the array is 

quashed against^ the sheriff or other officer who has returned it, 

and the coroner is ordered immediately to return a fresh j^anel. 

If there is a cliallenge to the array returned by the coroner, and 

the array is quashed, the court appoints two persons, called 

elisors ( i,c., electors), to return a fresh jianel ; to this array no 
challenge is allowed (o). 

^ 699. Challenges to the polls are either peremptory or for cause, 
leremptory challenges, for whicli no cause need be shown, are 


(/< ) See also title JrniES. Neither challenges to the arra^’ nor challenges to 
tlie^ polls can he taken until a full jury has a]) 2 )eare(l (Ii. v. Edmorids (1821), 
4 L. iSi Aid. 4(1, at ]). 473). I’he challenge to the polls must be before the juror 
“ comes to the book to be sworn ” and before he is sworn, /.c., before a juryman 
takes tlie book in his hand at the direction of the court, or, it seems, it he 

aUirins or takes the oath in the Scotch form, or in any other form excejtt 

the usual one, before the clerk of the court begins to read over the form 
of aliirmation etc. (see E. v. /-Vos/: (KS3U), 9 C. A P. 129, at p. 137; v. 

IJrai.dMh (1817).^ 32 estate Tr. 7oo, at 770 ; H. v. Ghn/tE.i {m2), 4 F. F. 

o4(3). If a juror is unchallenged and is sworn, an objection cannot atterwaids 
bo^taken to him on the ground of jfartialitv (//. v. U'<(rd/e (1S42), Car. it M. 
()47 a After verdict the objection cannot be taken that one of the jurors sworn 
was not returned as a juror (Criminal T.aw Act, 1826(7 Geo. 4, c. 64 ), s. 21 . 
see //. V. MefatlE (1848), 3 (\)x, G. C. 220 ; //. v. P/idNps (1868), 11 Cox, C. C. 

1a‘>\ n H /t> »♦/? 4‘\^ ^ 'I -.A. 4 J- ^ W MO 


J. P. d, a rule n/si for a certioran' to quash an iiidictinent becau.-^e a juioi 
was under age was discharged on the ground that the objection ought to ha^e 
been taken at the time of the trial. 



(?n) R. V. Edmonds (1821 ), 4 B. A Aid. 471 , at p. 474 ; see 11 v. II 
1 Car. & Kir. 23o. For the form of a challenge to the array, see 


. Ilnqlit^ 


//. V. SndP 


O'Brien, sujma ; IL v. O'CoitneU, snpra. 
{n) See II, v. hnlhij, supra, 

(o) Co. Litt. loS a. 
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allowed to the defendant to the number of thirty-five in treason (p) 
and twenty in felony (q). A defendant on a charge of misdemeanour 
has no peremptory challenge. 

The Crown has no peremptory challenge in any case, but may 
cliallenge as the names are called over, and is not bound to show the 
cause of challenge until the panel is gone through ; a defendant on 
a charge of misdemeanour or a defendant on a charge of felony 
whose peremptory challenges have been exhausted may follow the 
same course (r). 

700 . When a juror has been challenged for cause, the court 
appoints triers to try the challenge (a). 

The causes for challenge are that the juror called is an alien or 
a minor or not qualified to serve as a juror (7>), or has some personal 
defect which renders him incapable of discharging the duty of a 
juryman, or that he is not impartial (c), or tliat he has served on 
the coroner’s jury or on the grand jury in respect of the same 
matter (d). 

If the cause for challenge is allowed, the juror is ordered to stand 
aside and a fresh juror is called (c). 

701 . If several prisoners are indicted together, they may join 
in their challenges and may l)e tried together, unless the 'judge 
thinks fit that they should be tried separately ( / ). If they sever 
in their challenges, each prisoner has a separat'e right of chalienging 
peremptorily and for cause (//). 


(/O Treason Act, 1(595 (7 & S ill. ,5, c. S), s. 2 ; but only twenty when the 
treason charged is compassing the King’s death, or any of the similar otfences 

set out m the Treason Act, ISOO (,'59 A 40 Geo. li, c. 93), or the Treason Act 
1842 (.) A (5 Viet. c. 51), ss. 1, 2. ^ ’ 

(v) Juries Act, 1825 (G Goo. 4, c. 50), s. 29; Grin/ y. R. (1844), 11 Cl. A Kin 
42 1 , II. L. ; Lci'iiKjer v. Pi. (1870), L. It. 3 K. C. 282. 

State Tr. 1, at 25, y-cr Evue, C.I5. ; /,’. y. FroH 
(1839), 4 State Tr. (x. s.) 8(5, at 123; ManwU y. It. (1857), I)Rar.< A IS 375 ■ R 

i cited in R. v. 

iMcf 11 I. C. L. li. 188, at p. 200. 

(a| Co. Litt. lo8 a, 

(/^j See title JxjiiiES. If a person summoned is a peer, that is a i?ood cause of 
challenge on the trial of a commoner (2 Hawk. P: C., c. 10, s. 11), The fact 

of challenge {.MiRady 

V. ii* jj. it. <i li, Li. 

{<■) See R V Gtad (1840), 9 C. A P. 499; It. v. FJm<„„h (1821), 4 IS. A Aid. 
4 , 1 ; h V. ('.ool- ( (59(5), PS State Tr. 311,333 ; R. y. ,S«v,i«(ps38), 2 Mood. A it. 112 ; 

fioi' (M9S), 2(5 State Tr. 

!}- (LS38), 8 Ad. A 

El. 8.)t ; 2.) Edw. 3, stat. 5, c. 3. 

(i') If the panel is e.xhausted, the court may of its own accord order the sheriff 
or other officer to return a fresh panel immediately(l Chitty, Criminal Law, 508). 

(/) A. y. Ram (1893), 17 Co.x, C. C. GIO. There may be cases where the 
trial of several prisoners together may he prejudicial to the interests of the 
individual prisoner ; such a joint trial might lead to a conviction in such circum- 
stances that there is a miscarriage of justice, which would justify the ('ourt of 
Criminal Appeal in reversing the conyiction (see R, v. DiU/e (1908), 1 Cr. Api) 
Hop. loo). ' 

(//) See lost. lOG : 2 Hale, P. C. 2GS. Qitcere whether the effect of this is not 
that the prisoners who sever m these challenges must be tried separately. But 
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Ckiminal Law and Procedure. 

702 . An unqualified juror, although he is not challenged bv 

either jiarty, may object to serve, and, if the court finds that he 
IS not qualified, he will be ordered to stand aside (/;). 


Sub-Sect. Z,~Sicearimf the Jury. 

703 . AMien a full jury of twelve men who have not been 

c lallenged, or in respect of vdiom there is no cause for challenge, 

lave been called, the next step is to swear them(i). The oath or 

aihrmation is administered by any officer of the court deputed for 
that purpose (/i). 

704 . The clerk of the court, if the charge is one of felony, then 
states the effect of the indictment, or that part of it on which the 
defendant has been arraigned, to the juiy, and gives the prisoner 
in charge to them. In misdemeanours, as the defendant is entitled 
to a copy of the indictment, it is not necessary to state its effect, 
and he is not given in charge to the jury (/). 

At the assizes, but not at quarter sessions, a proclamation is made 
at^ this stage inviting anyone who can inform the court of any 
crimes committed by the prisoner at the bar to come forward (w)- 


Sect. 4 . — Tlie Hearing. 

705 . As a general rule all persons have a right to be present in 
court, provided there is sufficient accommodation and there is no 
disturbance of the proceedings. It is usual, where cases involving 
indecent details are called on, to direct females and boys to leave 
the court; but it an adult woman should insist on being present 
at the^ hearing of a case, there is probably no power to prevent 
her being present. It is expressly provided by statute (n) that, when 
a person who in the opinion of the court is under sixteen is called as 
a witness in any proceedings in relation to an offence against or 


see J\. V. Fishtr (1848), 3 Cox, C’. C. (J8, where 1'latt, B., said it was an “ijl 
})i’aetice to allow the challenges to be severed ” for the purpose of giving eacn 
prisoner a sej)arate trial. If two or more persons are jointly indicted, each ina} 
ap])ly to bo tried separately, and such an application should be granted 
applicant is likely to be prejudiced by a joint trial (It. v. Dihhk (lf*08;, 
Cr. App, R. m-j). " 

(h) n.\. tiny (l(iS2), 9 State Tr. 127 ; R. v. Coc/r (1096), 13 State Tr. 31K 
318. A juror who has been called to serve on a trial for murder, and who sta es 
that he has conscientious olijections to capital punishment, may boorcieied o 
stand by {MauseU v. R. (1857), Dears. & B. 375). -o 

(y) A juror who objects to be sworn may affirm (Oaths Act, 1888 (ol iV 
Yict. c. 4()), s. 1. 

(A*) It is the practice on a charge of felony to swear each juror separate ^ 
and on a cliarge of misdemeanour to .swear four at a time. In felony the or 

of oath is, “You shall well and truly try and true deliverance make betwe^^ 

our sovereign lord the King and the prisoner at tlie bar, whom you shall a ^ 
in charge and true verdict give according to the evidence, so help you yo 
(1 Cliitty, Criminal Law, 55i ; see R, v. Bowlin (1793), 5 Term Rep. 311, 

In misdemeanours the form is. “ Yoii shall well and truly try ^ 
joined between our sovereign lord the King and the defendant, and true 
give*’ etc. (Dickinson, Quarter Sessions, 5th ed., 508). 

(/) 1 Chitty, Criminal Law, 555. _ _ 

(yn) For tlie form of the proclamation, see 1 Chitty, Criminal Law, oo 
(?0 Children Act, 1908(8 Edw. 7, c. 07), s. 114. 
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any conduct contrary to decency or morality, the court may order 
the exclusion of all persons not being members or officers of the 
court or parties, their counsel or solicitors, and the hondjide repre- 
sentatives of a newspaper or news agency. No child (i.e., anyone 
under fourteen) other than an infant inarms maybe present during 
the trial of any person charged with such an offence or during any 
preliminary proceedings relating to such off’ence, and, if he is 
present, he must be ordered to be removed, unless he is the person 
charged with the offence or his presence is required as a witness or 
otherwise for the purpose of justice, and then he can only remain 
so long as his presence is so required (o). 

Except in the cases above referred to, and in cases under the 
Incest Act, 1908 (p), it does not appear that a judge trying a 
criminal case has any power to exclude the public in general and 
to hear a case in camera. 


Scb-Sect. \.—Case for the Prosa-vtiou, 

^ 706 . Counsel for the prosecution opens the case for the prosecu- 
tion to the jury by giving the outline of the evidence and the lead- 
ing features of the case(//), and then calls his witnesses, 

AMien a witness is called an objection may be taken as to his 

competency; he may then be examined as to his competency before 
he is sworn (r). 

If there is no such objection, or if it is made and disposed of, each 
witness for the prosecution in turn takes the oath or affirmation, 
and is examined in chief, and may be cross-examined by the 
defendant or his counsel, and, if cross-examined, may be re-examined 
by the counsel for the prosecution. 

The rules as to the examination, cross-examination, and re- 
examination of witnesses are, with some exceptions, the same in 
criminal as in civil trials (.s). 


(o) Children Act 1 90S fS Edw. 7, c. 07), s. llo. This section doee not apidv 
to messengers, clerks, and other persons required to attend at anv court for 
purposes connected with their employment. 

{]>) S Edw. 7, c. do. See p. 019. posC 

(y) See y/. V. (Jasvoiue (ls37), 7 0. & I>. 77:^ ; li. v. (1807), 7 C. A P. 


V. d ({ & v.m] 

n-r)/ V* 4 C. .V 1*. 548; It V. 

Msun 9* o ’ V V ‘u'o* ‘ }> (f^-E), 7 C. & P. 785 ; It v. dourvoisicr 

KCI ’ K r n‘ C. C. 110; It V. Creau 

/r - c*’ /‘‘rp * (1-S4S), 7 State Tr. (x. s.) 081, at 090 ; 

/.. V. im jf, (1848), j State Tr. (x. s.) 795, at 917. The prosecution is always 
comhicted hy counsel at the as.^izos and Central Criminal Court, and at moVt 
courts ol quarter sessions ; but there are a few courts of quarter sessions where 
solicilors have audience. A prosecutor in person is never allowed to address the 
.jury (/ ■ V. (1819) 2 P .t Aid. 000). In It v. (1809), 11 Cox, 

( . -414, CocKiiuiix, C.J., refused to allow a prosecutor to conduct in person a 
cnarge oi conspiracy. 

(/■) This is called examining a witness on the voir dire ; if a witness who 
IS incompetent to give evidence (see ji. -1(10, post) is called, the ohjection is taken 
mI(w? but may also, it seems, be taken afterwards (see R. v. Moore 

L)i’ ” ’ / 1 h ^^ecuring the attendance of witnesses, see p. 

o21, o/dt', and title Evidexce. ^ 

(.s) See p.y77, pOf>t and title Evidexce. As to the unsworn evidence of children, 
see p. 408, pod,. Tor instances in criminal cases of the general rules as regards 
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707. "W itnesses may be ordered out of court at the request of 

either party ( 0 . 

708. All the witnesses whose names are on the back of the 
indictment should lie called by tbe prosecution. Even if it is iiot 
proposed to examine a witness whose name is on the back of the 

examii;;itioii iii chief as to the inadmissibility of leading questions on material 


. „ 7 ' ”, V-. ooo, .'IS CO cross-examination ana contraaic- 

tion (d such witness by the party who calls him, if he turns out to be hostile, 
see Grumnal I’rocedure Act, ISGo (L>S & 29 Viet, c. 18), s. 8; //. v. 7A.//(1S39), 

1 . t\ (h'^O'S), 8 C. & P. 558; 7L v. 0/(/ro//r/ (1805 , 

Ivuss. A Rv..s 8; 7/. v. Lftt/e (1883), 15 Cox, C. C. 319; 7/. v. /hW/e (1908), 

1 t 1. .Vpp. liop, 155. As to a witness refreshing his memory, see 77 v. J/uf/i/is 

( 848), 3 Cox, C. C. 528; //. v. Il7///a/«s (1853). 8 Cox,C,C.343; (iffimi's Case 
(IS-ll), Jr. Circ. Cas. 187 ; 7L v. (1878), 2 (4. 13. D. 298, C. (7 R.; 

\ Jh-xicr (LS99), 19 Cox, C. C. 380; //. v. LUinson (1897), 81 J. P. 520: 77 v. 
7/u?T('y/ (lo()9), 11 Cox, 17 C. 548, at p. 547. As to expert witnesses with 
regard to liandwriting, see 77 v. Wiiluvns (1838), 8 C. & P. 434 ; 7/. v. 8/Ow- 
[is{)4] 2 (P P. 7()(>, C. C. P. ; Criminal Ihoeedure Act, 1885 (28 A 29 Viet, 
c. 18), s. 8. As to exjiert witnesses with regard to insanity and other medical 
<luestions, see //, v. llrCj/d (1821), Russ. Ry. 458; 77 y. .SVarA (1831), 1 
:^Iood. A R. 75; MrXaf/hU-iCs Ca.e (1843), 10 CI.\V: Pm. 200, U.L., at pp. 203, 
211 ; 7i. y. /•ranees (1849), 4 Cox, C. (A 57. As to cross-examination, see 77 v. 
J/ap/f/ (1794), 24 State Tr. 199, at 859, 755; 77 y. (1817), 2 Stark. 

1 18, at ]). 1,35 ; 77 y. Ik-rnard (1858), 1 p. A P. 240, 249 ; 77 v. Ptarnsdtu (1827), 

2 C. A 17 80.3; 77 v. 7>////rom5e (183.S|, 8 C. A 17 389; 77 y. Watson (P34), 0 
C. A P. 853. As to cro.ss-oxaniination with regard to depositions and other 
preyious statements, see C’riminal Procedure Act, 1885 (28 A 29 Viet. c. 18), 
ss. 4, 5 : 7/. y._ ItHen (188()), 4 P. A P. 964 ; and see p. 385, post. As to cross- 
(‘xamination with regard to previous conyictions, see ]). 384, yW; and as to 
restrictions on the cross-examination of a defendant who giyes evidence, see 
]). 404. pot^f. As to re-examination, see Qaecu Caroline's Crt.se(1820), 2 Ricil. 

A Ping. 284, at p. 294 ; 7,7 v. lUe?Jcp (1830), 4 C. A P. 220; 77 v. ChnnMn 

(1848), 3 Cox, C. C. 92. As to the judge recalling and asking a question ot 
a witness for the jirosecution after the close of the case for the prosecution, 
see 77 v. /Umnant (1807). Rns.'^, A Ry. 138; and as to the defendant cros^- 
cxaniining a witness so recalled, see 77 y. ll'o/soa (1834), 8 C. P. <>->3. As 

to a judge calling a witness not called by either ])arty (as in ConUon \. 

boronifh, [1894] 2 (). P. ,318, ( '. A.), .see 77‘y. 67/7//;/^ (1898). 82 J. P 232 ; and 
as to the erijss-examination of such a witness, see 77 y. Clihnrn^ .sa/o'o. 

(/) Jt is in the dis(‘retion of the court whether the order should be made { ‘* 
y. Van<ihan (1898). Holt (k. i:.). (>89 ; 77 v. Poe// (1898), 13 State Tr. 31 L_34N ; 

/7 y. L'eedu’e (1741), 17 State Tr. 1003, at 1015; Sc(/e y. haarson C8oA. 

h. A 1’. 191). The aj) ilieation maybe made at any time (8Ved//cy,' v. 

7 C. A 17 832 ; II. y. . Inrph}/ (18.37). 8 C. A P. 297, at p. 307). The 
was included in the order in 77 y. Xvn'inan (1852), 3 Car. A Jvir. 252, at p. ■ 
as it was projiosed to ('xamine him as a witness, sed (pnvre. The delendant on 
a charge of felony must remain in court throughout the trial, unless lie ^ 

removed for disorderly eoiuluct (see 7,7 y. Ikrr>f (1897), Roseoe. 

Jbviih'iice, 1,3th ed.,l(i5,'‘ 188; /7 v. />Voo-o (190(>), 41 L. J. 812 ; Stephen. Pige.> 
(Timinal Procedure, 194). A solicitor for either party is entitled to 
court, although it is proposed to examine him {Po'/neroi/ v. 7A/d//r7,v (1* - P 
Ry. A M. 4,30). Expert witnesses are e:onerally excluded from the ordei. 

nbfcin .v.nvf bo 7,10 v I)P DUIlishcd for COIl CUlI , 


uo/na--^ > • p . • J 

C. A P. 350; 77 y. Colkp ('l829)', Mood. A M. 329). At the Central 
(’ourt it is the regular practice for witnesses to 
are examined. 


.on. .-VI me , , 

be kept out of court until tli . 
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indictment, counsel for the prosecution should, unless there ai^ 
exceptional reasons to the contrary, place him in the witness-box 
80 that the defendant may have an opportunity of cross-examining 
him (ti). 


709 . The prosecution may call witnesses who were not examined 
before the committing justices and whose names are not on the 
back of the indictment. Notice of intention to call such witnesses 
should be given to the defendant, and copies of their proofs should 
be supplied to the defendant and to the court (r). But, except in 
charges of treason, to which special rules apply («-), the failure to 
give such notice and copies of proofs does not render the additional 
evidence inadmissible (x). 

710 . If the deposition of a witness has been taken on the pre- 
liminary inquiry before the committing justices Oy), and the witness 
is at the time of the trial dead or so ill as not to be able to travel, 
or is kept out of the way by the procurement of the defendant (^), 
upon proof that the deposition was taken in the presence of the 
defendant and that he or his counsel or solicitor had opportunity 
to cross-examine the witness, and that the witness is dead or so ill 
as not to be able to travel, or is kept out of the way by the 
procurement of the defendant, the deposition, if it purports to be 


((/) li. V. 1 C. & P. 8-J ; R. v. Bcezleif (1830), 4 C. & P. 220 ; 

R. V. Bull (1839), 9 C. & P. 22 ; R. v. Vinrcht (1839), 9 C. & P. 91, at j). 100 ; R. v. 
/W/c(1833), 0 C. & P. 180; R, wJloMen (1838), 8 C. Oc P. 000; R. v. IVoodhead 
(1847), 2 Car. & Kir. 520; R. v. Edwards (1848), 3 Cox, C. C. 82; R. v. 
Thompson (1870), 13 Cox, C. C. 181. If the counsel for the prosecution puts a 
witness in the box to enable the defendant to cross-examine him, and the de- 
lendant does cross-examine him, then counsel for the prosecution can re-examine 
tlie witness, but only on the points touched b}' the cross-examination 
(7/. V. Harris (1830), 7 C. & P. 581 ; R. v. Beezley, supra). The defen- 
dant is entitled to inspect the indictment to see what witnesses’ names are 
on the back of it {R. v. Connor (1845), 1 Cox, C. C. 233; R. v. Laretj (18:18), 3 
Cox, C. C. 517) ; but the court has no power to oblige a prosecutor to give to the 
defondant the names and addresses of the witnesses on the back of the indict- 
ment {R. V. Gordon (1842), 12 L. J. (m. C.) 84). 

(l') R. V. Hard (1848), 2 Car. & Kir. 759, As to securing attendance of 

witnesses, see p. 321, ante. >See also title Evidence, and R. v. Baines, [19091 
1 K. U. 258. > L J 

(w) Treason Act, 1708 (7 Ann. c. 21), s. 14 ; and R. v. Frost (1839), 4 State Tr. 

(n. S.) 85. ' 

(13(0), 11 Cox, C. C. 412, disapproving of R. v. Stiginani 
(1807), 10 Cox, C C. 552, which is inaccurately reported. See Jt. v. Connor 

^ -S’ which w'as decided before the Indictable Olfences Act, 

1848 (11 A 12 \ict. c. 42), when the defendant had no right to copies of the 
depositions. The failure to give notice and copies is a matter for observation, 

andniight be a ground for postponing the trial (R. v. FUuinagan (1884), 15 Cox, 
(. . C . 403). 

(//) Under the Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), s. 17. 

( 2 ) 1 he Indictable Oil'ences Act, 1818 (11 A 12 Viet. c. 42), s. 17, which now 
governs the admissibility in evidence of depositions taken under that Act, con- 
tains no provision for the deposition being read, if a witness is kept out of the 
way by the procurement of the defendant ; but if a witness is so kept out of the 
way, that is a ground for the deposition being used against the defendant who 
procures the absence of the witness, but not against anv other co-defendant 
who IS no party to the ])rocuring {R, v. ,Sc«i/e (1851), 17* Q. B. 238 ; see R. v. 

J«si(r/^(1850), 7 Cox, C. C. 55, C. C. E.). 



•9 


/^^KCT. 4. 

' The 
Hearing. 


WTtne.sses not 
on the back 
of the indict- 
ment. 


When 
depositions 
of a witness 
may be read. 


366 


Sect. 4. 
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Depositions 
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Statement of 
witness 
dangerously 
ill taken 
before a 
justice. 


Criminal Law and Procedure. 

signed by the justices by or before whom it purports to have been 
taken, may be read in evidence without further proof (a). 

he deposition must have_ been taken at an inquiry into the 
ame tiansaction as that which forms the subject-matter of the 
tiial, but the charge need not be the same (b). 

711. The depositions of witnesses taken before a coroner’s jury 
may be used in the cross-examination of the witnesses who made 
tiiein, but cannot be used as direct evidence except to contradict 
tile evidence of such witnesses, when such contradiction is 

permissible (c). 

712. The statement taken I)y a justice (d) of aiierson dangerously 
111 may be used in evidence either for or against a defendant on his 
Uial A\ithout further proof, if it purjiorts to be signed by the justice 
by or before whom it purports to be taken and if the court is 
satisfied by' evidence that the witness who made the statement is 
dead, or that there is no reasonable probability' that he will be 
ever able to travel or to give evidence, and that reasonable notice 
in writing of the intention to take the statement was served upon 
the person against whom it is proposed to be read in evidence, and 
that such person or his counsel or solicitor had or might have had, 
if he had chosen to be present, full opportunity of cross-examining 
the person who made the statement (e). 


[a) Indictable Offences Act, LS48 (11 A 12 Viet. c. 42). s. 17. As to the 



81 ; /L V. ( (1802). 8 F. S: F. 28o ; 7/. v. JVefliHfjs (1878), 8 Q. h- h- 

26, C. V. li. ; /L V. (rood/eUou! (1879), 14 Cox, C. C. 326 ; /i*. v. JIarnei/ (18o0), ^ 
'ox,C. C. 441; /(. V. Marsvlh (1900), 17T.L.R. 164. The question whether tho 
eyidciice is sufficient to ])rove the conditions precedent to the admission of the 
depositions is one for the determination of the presiding jucige {/i. v. Stephenson 
(1862J, Le. & Ca. 16o). The evidence of a doctor to prove illness is no 
indispensable (//. v. Hilep, st^pra ; R. v. WetUnffs, supra), but is desirable (see li- 
V. Wt'liiui, supra; R. y. Butcher (1900), 64 J. P. 808). ^ 

(h) R. V. Rcestou (18o4), Dears. C. C. 405; R. v. Williams (1871),!-' box, 

C. C. 101. 

(c) 8ee p. 385, post. The practice formerly was to admit such depo.sitions as 
direct evidence, if they were taken in the presence of the defendant ; yee 
Jlnpj (1866), 4 F. A: P. 1085; Taylor on Evidence, 10th ed., 1., 3 j2. * 

coroners depositions must bo signed by the coroner and also hv the ''J 
(Coroners Act, 1887 (50 51 Viet. c. 71).* s. 4 (2)). In R. v. 

J. P. 808. Daklixg, J., is reported to have said that coroners’ depositions 
stand on the same footing as depositions taken before justices, and that the pi 
visions of the Indictable Olfences Act, 1848 (II A: 12 Viet. c. 42), s. 17, ^PPP 

.1 . ... \ _ r A .. rini I h 



s. 6 (see p. 327, autc), ... 

{<') I hid. See n. V. Peacock (LSTO), 12 Cox, C. C. 21 ; P. v. j'T;; T,-! 

L. T. 211 ; /!. V. Sh,n;ner (l-SSli), 17 Q. B. D. 32;i, C. B. ; P- v. CpU-i ^1- 

21 T. L. 1C 87 ; Ji. v. Pecs, Times 20tli UecGiiibcr, 1888. p. lO- the 


f tb 

a dying person taken at a hospital in com))liance with the 
Indictable OU'ences Act, 1848 (11 A: 12 Viet. c. 42), s. 17, may ho 
vidence, although it is not admissible under the Criminal ‘ 
t Act, 1867 (30 A: 31 Viet. c. 35), s. 6 ; see R, v. Katz (1900), 64 


in ev 
men 
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713. The deposition of a child taken under statutory autho- 
rity if) is admissible in evidence for or against a person accused of 
certain offences with regard to children (g), if the court is satisfied 
by the evidence of a registered medical practitioner that the 
attendance before the court of any child in respect of whom the 
offence is alleged to have been committed would involve serious 
danger to its life or health ; such evidence is admissible without 
further proof, if it purports to be signed by the justice by or before 
whom it purports to be taken, and if it is proved that reasonable 
notice of the intention to take the deposition was served upon the 
person against whom it is proposed to use it as evidence and that 
that person or his counsel or solicitor had or might have had, if he 
had chosen to be present, an opportunity of cross-examining the 
child (/(). 

714. When the counsel for the prosecution has called all liis 
witnesses and the defendant or his counsel has had an opportunity 
of cross-examining them, counsel for the prosecution generally puts 

in the statement of the defendant made before the justices and closes 
his case. 

Sub-Sect. 2— The. Defenee. 

715. The defendant or his counsel may thereupon submit that 
there is no case to go to the jury or that there is a variance that 
cannot be amended between the indictment and the evidence. 

716. If there is no such submission, or if it is made and decided 
against the defendant (i), it is for the defendant at this stage, 
if he ^yi8hes to give evidence hut calls no other witnesses, to give 
his evidence. If the defendant goes into the witness-box, he is 
liable to be cross-examined (k) on behalf of the prosecution, and 
also by or on behalf of any co-defendant with whom he is being 
tried aiid to whom his evidence is hostile (/) ; he may then be 
re-examined by counsel or by himself. 


(/) Children Act, 190.S(8Edw. 7,c. 07) (scop. a2S, ante) ; Indictable Offences 
Act, 1848 (11 & 12 Viet. c. 42), s. 17. 

(7) l.e.^ offences of cruelty within the meaning of the Childi'en Act, 11)08 
(6 liidw* i , c. GT), or any ot tho ofteiiccs mentioned in the First Schedule to that 


to other instances of 


Act (see these set out p. 40, S, pud), 

{h) Children Act, 1908 (8 Edw. 7, c. 07), s 29. As 
depositions in criminal trials, see note [h), p. 887, pud. 

(i) Iho judge may of his own initiative stop tho case if he thinks there is no 
evidence to go to the jury, but he need not do so (A. v. (honje (1908), 25 
T. L, It. Ot), C. C. A.). If there is such a submission and there is no case to go 
to tho jury, it is the duty of the judge to direct a verdict of not guilty [It. v. 
Leach (1909), 2 Cr. App. Itep. 72). 

(k) Criminal Evidence Act, 1898 (61 & 62 Viet. c. 36), s. 2. .Vs to the limit of 
such a. cross-examination, see p. 404, post. As to a prisoner reading a state- 
ment in the Avitness-box, or having a statement read for him by someone else, 
see R.y. (1909), 2 (?r. Apj). Kep, 171. A prisoner should bo distinctly 

told that he has a right to give evidence on his own behalf {II. v. Warren (1909), 
25 T. L. It. 633). \ V h 

(/) R. V- Uadwen, [1902] 1 K. B. 882, C. C. R. If a co-defemlant, against 
whom the defendant has not given evidence, puts que.stions to the defendant on 
the co-defendant’s own behalf, the defendant becomes a witness for the defence 
of tho co-defendant who so examines him {R. v. Rurditt (1855), 6 Cox, C. C. 
458, 460, C. C. It.). 
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717. At the close of the defendant’s evidence, if the defendant 
IS the on y witness for the defence, or if he does not give evidence 
at the close of the evidence for the prosecution, counsel for the 
piosecution may, but only when the defendant is represented by 
counsel, sum up the case for the prosecution, and in so doing may 
comment on the evidence of the defendant, if he has given evidence, 
but it he has not given evidence, may not make any comment on the 
deiendant s failing to give evidence {m), 

718. After this the defendant or his counsel may address the 

jury, and if he calls no other witnesses or has not put in any 

e\ idence, he has the last vord, unless the Attorney-General or 

policitor-General^ is conducting the prosecution ; the defendant, 

if he has not given evidence on oath, may make a statement 
not on oath (y;). 

If there are more defendants than one, they address the jury and 

cross-examine witnesses in the order in which their names appear 

on the indictment, or in any order which the judge may think 
fit (o). 

If a defendant intends to call witnesses other than himself, 
the defendant or his counsel must call such witnesses (;>) after 
opening his case, and these witnesses may be cross-examined by 
counsel for the 2)rosecution (a). 

If there are more co-defendants than one being tried together, 
and one co-defendant calls evidence which is hostile to another 
defendant, the co-defendant may cross-examine such a witness (b). 

719. After the witnesses for the defence have given their testimony, 
the evidence is closed, and the court will not allow fresh evidence 
to be given, but if any matter arises unexpectedly in the evidence 
called by the defence, such a matter may be answered by rebutting 
evidence on behalf of the prosecution (c)* 


(//O Ci-iminal I’rocedure Act, lS6a (2S A- 29 Yict. c. IS), s. 2; 7?. v. Gardmr, 
[1S99] 1 (I 13. mo, C. (’. E. ; Criminal Evidence Act, 1898 (61 &62 Aici c.pfi), 
s. 1 (b) ; see R. v. Ikrens (186o\ 4 F. & F. 842 ; R. v. Webb (I860), d F. » r ■ 
862; R, V. RmUand (KSOrU. 4 F. F. 49o ; R. v. rnddick (1865), 4 F. & r- 
497 ; R. V. Ilolrbe.dtr (1866), 10 Cox. C. C. 226. But if by resenung liis defence 
before^ the justices the prosecution have heen prevented from investigatnig ® 
case set up by the defendant at the trial, comment may be made on t a 
circumstance {R. v. d/cAM/r (1909), 2o T. L. E. 228, C. C. A.). 

(//) See p. 402, />vst. 

(o) See R. V. Barber (1844), 1 Car. it Kir, 434, at p. 438; R. v. Balfour, 

29th October, lS9o, p. 4. , , 

(p) Criminal Procedure Act, 180d (28 & 29 Viet. c. IS), s. 2. In R- . • 1 
(1909), 2 Or. App. Eep. 19d, a conviction was quashed by the Court 
Appeal, because witnesses for the defence who had attended at the tiia 
told that they were not wanted and went away without giving evidence. 

(n) It is not usual for counsel for the prosecution to cross-examine \vi 
to character, excei)t when there is a previous conviction against the cle 

who calls such witnesses. p r 

(b) //. V. Woods (1803), 6 Cox, C. C. 224 ; R. v. Barditt (1855), 6 box, c. 

(0) h. V. ila,jMS (1859). 1 F. & F. (iCC ; R. v. Frost (1839), 4 State Tr. A* 
at p. 386; R. v. WheUio (1881), 14 Cox, C. C. 595. If evidence 
character is called on behalf of the defendant, the prosecution ma> give 
of bad character (//. v. Bowton (1865), Le. & Ca. 526) ; but see A. v. ar 
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720. After the close of the evidence for the defence, or if any 
rebutting evidence is allowed to the prosecution, after the close of 
such rebutting evidence, the defendant or his counsel may sum up 
his evidence (d), and the counsel for the prosecution has the right 
of reply (e). 

Sub-Sect. 3. — Judge's Summing up. 

721. After the close of the reply of the counsel for the prosecu- 
tion the presiding judge sums up the whole case and the evidence 
to the jury, gives his direction on the matters in issue and on the 
points of law applicable to these matters (/), and may give his 
opinion on such matters. Although the counsel for the prosecution 
may not comment on the failure of the defendant to give evidence, 
the judge, if he thinks right, may do so (y). 

Sub-Sect. 4.— I mw hy Jury. 

722. The jury in a criminal trial may have a view of the locus 
in quo, if it is within the same county as that in which the trial 
takes place and if the court think that a view would be of service 
to them (/i). 

Sub-Sect. o. — Adpnirnmeut. 

723. The court may adjourn the hearing of a criminal case 
from day to day or for part of a day (i). 

During such adjournments, in all cases except tliose of treason, 
treason felony, and murder, the judge may allow the jury to 
separate at any time before they begin to consider their verdict (y). 


Sect. 4. 
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Adjournment 
of hearing. 

Jury wlien 
allowed 
to separate. 


0 Cox, C. C. 2S4. It IS not usual to give such evidence, except in the case of a 
previous conviction against the defendant {li. v. Ilughn (lS4;Jh 1 Cox C C 441 
(d) Crnuinal Procedure Act, ISGo A 20 Viet. c. 18), s. 2.'’ ' » ‘ ^ 

(^) It is not usual for counsel to exercise this right when the only witnesses 
called are witnesses to character. If there are several defendants and witnesses 
are called by only one or some of them, there is no right of reply except a^Minst 
the detendnnts who call evidence (//. v. I/ages (1838), 2 Mood. A U lao ”// v 
TrtcJh (1882), IJ Cox, C. C. 280; IL v. Kaiu (1883), 13 Cox C C 388) ' 

(./■) See Libel Act, 1702 (32 Geo. 3, c. 00), s. 2.^’ S.e 

2 Cr. App. Pep. 1 ,3; JL v, Stoddart (1000), 23 T. L. P. 012, C. C. A., and p S’ 
jwst, as to misdirections. ’ 

{g) hops Ii., [W34] A. C. 030, P. C. ; IL v. Rhodes, [1800] 1 Q. B. ' 

C, C. P. ; it a prisoner reserves his defence before the committing* ma^dstn 


istrate 


and so provents the defence sot up at the trial being investigated, the prosecution 

ma}' comment on such conduct (/f. V. .l/c.Va//-(Ii)().S), wn' L li (’ P \ i 

(/I) Maca. (1810, 2 Chit 422 ; /f. v. (184^7), 2 Caw it Ku.tlTG ^4? ^ 

.yiDtin (18(.), L. L. 1 ( c. 11 .5,8. Such a view may he had even after the 
judges sumnung up (if. v. Martin, suyra). If a view is desired in another 

umr 1 ‘p ^’5' certiorari (see Crown Office Rules, 

(f) n. V. Cadro (1874), L. R. <) Q, B. at p. 3o(i ; R. v. Uardu (noR oi 
State Ir KhJ, 418 ; by a fiction of law all the days during which one assii or 

treated as one day, but see Whitah-er v. irUhn/ (1852), G Cox 
C. C. 10.). As to adjournment for part of a day for the production of evidence 
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Ghiminal Law and Procedure. 

Sib-Sect. G.—Discharge of Jury in the Course of a Trial, 

724. The judge lias power, ^vhenever he deems proper, to dischar<re 

heo-h?thp trial, and to swear a fresh jury and 

be n the tiial of the ease again. He is the sole judge o‘f the 
piopiiet}’ of such a course (/.•). 

If a jtuoi is incapacitated, the jury may be discharged and a 
les 1 jui} called, \^ho may l)e the remainder of the former jury mth 
another added to their number, but the defendant should'be given 
Ins challenges afresh (/), and all the jurors should be resworn; the 
witnesses should be resworn and their oral evidence taken again im). 

Sub-Sect. 1. — Verdict. 

725. At the close of the judge’s summing-up the clerk of the 
court directs the jury to consider tbeir verdict. Tliey then confer 
together, and if they apiiear to have made up their minds, the clerk 
of the court asks them whether they are agreed on their verdict. 

judge lias no ]K>wer to allow the juiy to separate, if the jiirvdo separate in 
the course of the proceedings, the result is to make the trial bad, and the proper 
course is to discharge the jurv and swear a fresh one and begin again (7u v. 
Ward (ISOT). 10 Cox, C. C. .3T:j\ 

> « V wm « ■ « 


So 
li 


^ (/.■) This course was pursued in R. v. S^to'eusou (1791). 2 Leach, o46 ; R. v. 
dnek (1S2();. 2 C. A: ]'. 413 (ju'isoner ill); R. \. !:iralkrf (1794), 2 Leach, 020; 
J. V. Edwards (1.S12). Russ. A: Ry. 224 (juror ill) ; R. v. Kirdurh (1740;, Fost. 16 
(where at the rc(|ue.''t of the del'eiidaut a jurv was discharged iu order that the 
defendant might witlulraw a ]»lea of not guilty and ]>lead to the jurisdiction ; 
fjuivre, wlndher such a course wouhl now be followed ; .see ]). 3.3o, anU) ; R- v. 
Stokes (1S3.‘F. 0 C’. A: R. 1.31 (the trial was postj>oncd at the reqiie>t of the 
delendant owing to the ab^ence of one of his witncs>cs): R. v. Rhdlij>s (186S), 

1 1 C'ox, C. C’. 142 (where a iuror who liad not been summoned was sworn ; and 
see R. V. Metralfe (KS1S\ .3 Cox, C. C. 220) ; R. v. M^rrac (1892), Roscoe, Criminal 
FA'idcncc, 13th ed., 1S9 (juror unlawfully separating himself from the jury 
and mingling with the public). It seems that it might be a good reasou for 
discharging the jury, if undue ju’actico had been u.-^ed to keep witnesses out 
of the way, or to inllueuce them iu giving or withholding their evidenced 
where witnesses are ])revented from giving evidence hv sudden accidents (see 
Ji. y. ('harkswfwih (ISOl), 1 R. A; S. 400. jur CoCKUUliX, C.J., at p. oOl). hut 
it is not a good ground for discharging a jurv merelv that evidence for the Crow n 
is not lorthcoming or that a material witness for the t 'rown refuses to give eM- 
deuce (/A v. Arm/s (1909), 7.S L. J. (k. b.) 722, ( C. A. : R. v. Charh-sicorth, 
ar that the prisoner has a relation on the jurv [R. v. Wardfe (1842), Car. ' 
34<). It is not n sullicient ground for discharging a I’urv that a material adu 


^ Ij. li. i u- ' 

ihid., 3iH), Ex. ('ll. : and ]i. 374, The discharging of a jury is in tlio 
tiou of the judge, and his exercise of the di.-cretiou is md subject to 
[R. V. Loris, sujrra). As to irrcgularitv iu the jn'oceedings not disco\eie 
after verdict, >ce Jl. v. Murph// R. R. 2 13 -33o. 

(/) Jl. Y. Edwards^ sfijwa ; R. v. lU-tre (Ls42\ 2 ^Mood. A: R. 4i2. p-ced 

in) In R. V. Bertrand (l,s(i7). L. R. 1 R. C.'o20, the Rrivy Council 
an opinion that iu a case of felony, when a jury who could not agice on^ 
verdict had been dischaiged and a fresh jury sworn, it Avas irregiuai 
judge, even with the consent of the defendant, to read over from his 
evidence given before the previous jury ; this was the course -r ofj; ■ 

(1S43), 2 Mood. A li. 472, and in R. v. M>'nsoft (1903), 0/ 
but see R. v. Lan-rence 0909), 2.3 T. L. R. 374 (felony), and m L. a- 
(1830), 7 C. A 1\ 49d (misdemeanour!. 
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If the foreman says “ Yes,” the clerk of the court asks tliem 
whether they find the defendant guilty or not guilty, and they 
deliver their verdict through the mouth of their foreman (/t), and 
the verdict is recorded (o). 

The verdict may be either a general verdict of guilty or not 
guilty on the whole charge, or a verdict of guilty on one part of 
the charge and not guilty on another part, or a special verdict 
which finds the facts of the case and reserves the legal inference 
to be drawn from them for the judgment of the court. 

If several defendants are tried together, the jury may find one or 
more guilty and others not guilty (p). 

726. A jury cannot at common law convict a defendant of an 
offence of an entirely different character from that named in the 
indictment (q), ejf., if the charge is one of felonj^ they cannot at 
common law find the defendant guilt}’ of a misdemeanour, and 
if the charge is a misdemeanour, they cannot find a verdict of 
guilty of a felony. 

They may, however, at common law, convict of a cognate offence 
of the same character but of a less aggravated nature, if the words 
of the indictment are wide enough to cover such an offence (r). 


Sect. 4. 

The 

Hearing. 


Different 
kinds of 
verdict. 


Conviction of 
defendant 
of an offence 
different from 
that charged 
in the 
indictment. 


(//) See R. V. llvoller (1S17), 2 Stark. 111. In general the assent of all the 
jury to the verdict pronounced by the foreman in their presence and hearing 
will bo conclusiv(dy inferred; when it is uncertain whether they afl 

heaid tho \cidict {ilmiq. If ji verdict is pronounced and one of the ]urv is so 
drunk or otherwise incajiahle that ho caniu)t or does not assent, a conviction in 
such a case would, it seems, be bad (see AV M,>rri.i (D)07), 72 J. T. 5). 

(o) See 1 Chitty, Criminal Law, (JdG, for the form of entrv. In’ a mis- 
demeanour by consent of tlie defendant, the verdict may be imonoiincod out of 
court, c.i/., at the judge’s house (/A v. Woo, /fall (1770), ‘20 State Tr. SOo OOd) 
As to amending a verdict after entry, see R. v. VIrrUr (1S40), 12 Ad. & I'd. :J17 

(p) See as to joint receivers, Larceny Act, 1801 (24 A 2o Viet. c. Oti), s. \H. 
On an iiidictment for a riot against three or more, if tho jury acquit all* but 
two and find two guilty, the verdict amounts to an acquittal 'of the two unless 
the indictment charges them with having made a not with other persons not 
being tried (2 Hawk. P. C., c. 47, s. 8; A. v. Reach (1000). 2 Cr. App. Pep. 189). 
Ihe result is similar in a case of conspiracy, if tho jury acquit all the defeii- 


-n-y- , ’ 7 , ‘ Logeuier lo ao several illeg-al acts, a 

finding by the jury that one of them is guilty of conspiring with some of the 

defendants to do one of the acts and guilty of conspiring with other defendants 

to do another of the acts is bad as amounting to a finding that the defendant 

P the charge is only of one {(fConoell v. 

IP A t A: Inn. loo, II. L.). AVhere a charge was against eight 

defendants for conspiring to eilect certain objects, and the jury found three of 

the defenpnts guilty generally and four of them guilty of con'spiring to effect 
some of the objec s and not guilty of conspiring to eifect the othe? objects, 
the \eidict was held to bo bad and repugnant (O’ Comic// y, II., supra). 

Jf'ooiMu//. (1872), 12 

Cox, C. C. 210, fi. \, (.at, Krai! (18, o), 13 Cox, C. C. 109. 

(r) L. y. Holhunkrr,/ (1,825), -1 11. & C. 329 ; //. y. //„„< (1811), 2 Camp. 583. 
On an iiidictment for murder a defendant may at coniuion law be coiiyictod of 
manslaughter .t/o,/,-„//e,/s Case (Kill), <) Co. Rep. 05 a, 07 b). On a charge of 

burglary and .s ealing or of robbery, the jury may find a yerdict of larceny (2 

llale, 1 . ( , •'9-). On a charge of burglary with intent to steal the jury may 
find a verdict ot housebreaking or of .stealing in a dwelling-house or of siiiiide 
larceny (A. y. tomptw, (1828), 3 C. & V. -ilS; A’.y. /JulMc (1825), 1 Mood. C. C. 

B B 2 
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Sect. 4. 

The 

Hearing. 


Crtmixal Law and Procedure, 


In cases provided 
guilty of an offence 
indictment (s). 


for by statute a jury may find a defendant 
clitterent in nature from that charged in the 


sault (II. V. 
see li. V. 


"f housebreaking a verdict of simple larceny mav be 

i°™v 'o';:'” »» "• - «»4 

actu hodilv bn,., , beating, mounding and occasiouing 

vovtlivf nf’n^ ^ ^ charge of felouiously wounding the jury cannot find a 

rn,.,!nM ^ common assay t. On a charge of assaulting and having unlawful 
caina knowledge of a girl the jury may find a verdict of common assault (71. 

• ' ' ‘ V 1 )’ ^ '■ft). 0‘* charge of an indecent assault the 

o“o W 'V ^ ^'crdict of a common assault (IL v. Bostock (1893), 17 Cox, 
V', ,,' ly- y'^ ”f publishing a defamatorv libel “knowing it to be 

la se tho jury may find a verdict of merely publishing a defamatorv libel 
( oa (rv /, (1S8S), 21 0. 13. D. 281). On a charge of perjury the jury may 
iim a oniict oi guilt}' of the common law misdemeanour of taking a false oath 
(/A \ . ]M<fki$s (18(59), L. R. 1 C. 0. R. 212). If two persons are jointly indicted 
loi a _]oint oneiice and the jury find them guilty of separate offences, judgment 
cannot be given against both, hut on a pardon or nolle pros€(iiu being entered 
against one, pidgment may be given against the other (IL v. liempsUad (1818), 
Russ. A: Ry. 844). The jury mav acquit one and find the other guilty [It. v. 
(Jnijf (18dl), 2 Don. 80; Jl. v. llendh (1909), 2 Cr. App. Rep. 83). Rut on an 
indictment for burglary and larceny against two, one may be found guilty of 

the burglary and larceny and the other of the larceny only (U. v. Bnittnvorih 
(1828), Russ. A Ry. 520). ^ 

_ (s) On an indictment for embezzlement or fraudulent application or disposi- 
tion of pro])erty, the defendant may be found guilty of simple larceny, or larceny 
as a clerk or servant or person employed in the public service or police, and on 
an indictment forsinqile larceny the defendant may be found guilty of embezzle- 
ment or fraudulent application or disposition of property (Larceny Act, 1831 
(24 & 25 A ict. c. 9(5), s. 72). A defendant on an indictment for false pretences 
may he found guilty, even though it appears that the offence amounted to 
larceny (thid,^ s. 88) ; but there is no jirovision enabling a defendant indicted of 
larceny^ to be found guilty, if the offence amounts to false pretences. If ^ 
])erson is indicted for robbery, he may be found guilty of an assault with intent 
to rob (ilnd., s. 41), If on the trial of any person for a. misdemeanour it 
appears that the ofl'cnce amounts to a felon}', the defendant is not entitled 
on that ground to he acquitted of the misdemeanour, but the defendant 
cannot afterwards be ])rosecuted for the felonv on the same facts, unless the 
court discharges the jury and directs the defendant to be indicted for the felon} 
(Criminal Procedure Act, 1851 (14 & 15 Viet, c. 100), s. 12). On an indictinent 
lor minxler the defendant may be found guilty of concealment of the birth o 
the child alleged to be murdered (Offences against the Person Act, 18(51 (24 
25 A ict. c. 100), s. (50). On an indictment for any felony except murder oi 
manslaughter, if the defendant is charged with cutting, stabbing, or wounding 
any person, the jury may acquit the defendant of the felony and find him 
of unlawfully cutting, stabbing or wounding (Prevention of Offences Act, 13^ 

(14 A: 15 A ict. c. 19). s. 5). On an indictment for feloniously shooting wi 
intent to do grievous hodilv harm the defendant cannot under the Pre^eu ion 
of Offences Act, 1851 (14 A 15 AVet. c. 19), s. 5, be found guilty of uulawim 
wounding (II, y. Jli'/k?’ (1879), 14 Cox, C. C. 356). On an indictment 
manslaughter of a person under sixteen, the jury may find the j 

of an offence of cruelty under the Children Act, 1 90S (8 Ldw. 7, c. 67), s. I- ( 

On an indictment for the felony of administering poison or other 
noxious thing so as thereby to endanger the life of such person or to inrlic 
him any grievous bodily harm, a defendant may be found guilty of tn^ ® ^ 
demeanour of administering etc. poison etc. to a person with intent 
aggi'ieve, or annoy such person (Offences against the Person Act, 

Abet. c. 100), s. 25 ; and see ss. 23, 24). If a person is indicted of the le 
the riotous demolition of buildings under s. 1 1 of the Malicious Damage . ’ 
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727. Where a special verdict (f) is returned, it is for the court 
to draw such inference and to direct a verdict of guilty or not 
guilty to be entered (a). 

The jury may also find a special verdict to the effect that the 
defendant was guilty of the act or omission charged against 
him, but was insane at the time when he did the act or made the 
omission (b). 

728. A judge is not bound to receive at once the first verdict 
■which the jury bring in; he may direct them to reconsider it(c). 
If their verdict is meaningless or inconsistent, he may refuse to 
accept it. If, however, they insist on a general verdict of guilty or 
not guilty, the judge must accept it (d), 

729. If a verdict is entered which is not in accordance with the 
intention of the jury, the mistake may be corrected and a verdict 


1861 (24 & 25 Yict. c. 97), he may bo found guilty of the misdemeanour of 
riotously injuring such buildings ^Malicious Damage Act, 1861 (24 Oc 25 Viet, 
c. 97), s. 12). If a person is indicted for rape or for the unlawful carnal know- 
ledge of a girl under the age of thirteen under s. 4 of the Criiuinal Law 
Amendment Act, 1885 (48 & 49 Viet. c. 69), he may bo found guilty of an offence 
under ss. 6, 4, or 5 of that Act or of an indecent assault (i55/., s. 9). On an 
indictment for a corrupt practice at an election a defendant may be found guilty 
of an illegal practice (Corrupt and Illegal Practices Prevention Act, 1886 (46 & 
47 A ict. c. 51), s. 52). If a person is indicted lor any folony or misdemeanour, 
he may bo found guilty of an attempt to commit the felony or misdemeanour 
charged (Criminal Procedure Act, 1851 (14 & 15 Viet, c, lUO), s. 9; see A. v. 
lirown (1889), 24 Q. B. D. 657, C. (\ it. ; JL v. Jlini/ (1892), 61 L. J. (m. c.) 116, 
C. C. P.; and Jl. v. [1896] 1 Q. B. 620, C. C. IC). But see IL v. 

JWJ^Jurson (1857), Dears. & B. 197, where it was held that a defendant could 
not he convicted of an attempt to steal goods from a house w'hen there wore no 
goods there. This case is, however, of doubtful authority having regard to tho 
decisions last mentioned. See also li. v. Connell (1856), ii Cox, C. C.”l78 • IL v. 
JIapfjood and U'l/att (1870), L. E. 1 C. 0. E. 221. 

(0 yee p. 671, ante; It. v. Dudley (1884), 14 Q. B. D. 276, 560; It. v. Staines 
Local Hoard (1888), 52 J. P. 215. 

(a) It. V. Farnhorongh, [1895] 2 Q. B. 484, G. C E., per Pollock, B., at 
p. 486 ; see It y L\eylor (1865), L. E. 1C. C. E. 4, at p. 6. The judge cannot 
ask the jury whether they believe the evidence for the prosecution and, on their 
Baying they do enter a verdict of guilty (It. v. Farnhorouyh, supra). It is doubtful 
whether a judge can lawfully put certain sjiecific cpiestions to the jury and, 
on their answering tliem in a particular way, direct them to find a particular 
verdict (see It. v. Jameson (1896). Shorthand Notes, p. 696, where a verdict of 
guilty was extracted by tins means from an unwilling jury. See O'Brien, 
Life of Loid Eusseil of Ivillowen, p. 282). If, after the jury have given a special 


A /un\ |4 ^ 100 ; Ji. V. sHuir/ieaa (1008), 1 LT. 

App. Kep. 18J). if no general verdict is given, it seems that tho proper course 

“‘to tl‘e King’s Bench Division (see Ji. v. lJudley, s,n,ru). 
it the hiiding of the jury is ambiguous or inconsistent, and a verdict of guilty 
has been entered it, the conviction will be quashed (It. v. Cray (1891), 

^ m P'*’ b'lt see Jl. V. lUI, 25 T. L. R. 401, C. 0. A. 

{h) Iriul of Lnnatics Act, 18s:i (40 A 47 Viet. c. 38), s. 2(1). Tho ollect of this 
\erdmt that the court orders the defendant to be kept in custody as a criminal 
lunatic till the Ling s jileasure shall be known (see p. 242, aute). 

(r) It. v. Meany (1862), Le. & Ca. 216. 

T p’ supra, at p. 216, per Pollock, C.B. ; It. v. Yeadm (1861), 

ij0f dc Lu« ol« 
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entered in accordance with their intention, or they may retire and 
leconsider the question and bring in another verdict (e), 

730 . If the jury cannot in court within a reasonable time agree 
on their verdict, tliey may he ordered to retire to a room, and a 

“'^st not separate 

fioin the time when they have been directed to consider their 

\eidict unti the time wnen tliey deliver their verdict or are 
discharged (y). 

If the jin-y cannot agree upon a verdict, they maj^ at the 

discretion of the judge, be discharged without giving a verdict, but 

such a discharge does not amount to an acquittal, and the defendant 
may be tried again {h). 

. verdict is one of not guilty, the defendant must be 

mimediately discharged, unless there is another indictment against 
him on vhich it is proposed to jiroceed (/). 

If the^ jury find the facts in a special verdict, the defendant maj" 

be detained in custody or admitted to bail until judgment is 
given. 

If the verdict is one of guiltj’ and tliere is anotlier count in the 

. _ ^ prisoner cliarging him with having been 

previously convicted, he is arraigned on that count. If he pleads 
not guilty to the count alleging a previous conviction, the jury, 
without being resworn, are charged to inquire concerning the 
alleged previous conviction; evidence is given to prove it (/ij, and 
the jury give their verdict on the count alleging it. 


(0 V. Parl'iff (IS24), 1 Mood. C. C. 45 ; L\ v. ro,l<hn (ISod), Dears. C. C. 
220 ( wliore tlie correction was made when the defendant liad Leeu discharged 
and liad left the dock, and the jirisoner was brought hack and sentenced). 

(/) 2 Hale, P. C. 200, 207. They may, at tlie discreiion of the judge, be 
allowed the use of a fire when out of court, and may be allowed reasouable 
refreshment to be procured at their own cxjiense (Juries Act. b''70 it 114 
Yict. c. 77). s. 2;i). In Ji. v. yetefou (bS40). Id (f. E. 71G, at ]). 7oJ. RoU'E, B., 
it seems, allowed a surgeon to attend one of the jurors. 

{(/) 4 El. Com. J54. 

[h) 117/, .sor v. Ji. L. R. I Q. E. 300, Plx. Ch. ; P. y. y-icion 

- ’ • - that a 



Cox, C. C. 210. A defendant on a charge of misdemeanour is, on acqm 
entitled to a co}>y of the record (3 liussell on Crimes, (Jth ed., 403;. . 
question whether a defendant acquitted on a charge of felony is ontitjef 
copy of the record the authorities are conflicting (//- v. Pnmt/an [y 
Leach, 27; OromvcJt v. i/erre// (10071, 1 Ld. Eavm. 2u2 ; Urofmey, Cmnrni j 
(1820), 10 E. & C. 70). ^ ‘ . . 

(/.’) Tills is usually done In' jiroducing a certificate of the conviction 
the hand of the clerk of the court or other officer liaviug the 
records of tlie court where the conviction took place 'p,-gon 

(1-4 & 15 Yict. c. 90), s. 13), and by calling a witness to prove that tlie p 
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Sub-Sect. 8 . — Reqnte and Arrest of Jti(l(jmenft 

732. If there is uo count alleging a previous conviction, or if 
there is one and the jury have given their verdict on it, the court 
in charges of treason and felony demands of the prisoner wliether 
he has or knows anything to say why judgment should not be 
pronounced against him (/). 

If the defendant is a female and she has been found guilty of a 
capital charge, she may allege that she is (piick with child, and 
thereupon a jury of twelve matrons must be impannelled and 
sworn to try whether or not this is the case. This they do by 
inspection of the defendant, but it is usual to give them the 
assistance of a surgeon in their examination. If the jury of 
matrons finds that she is quick with child, the court respites the 
offender until she is delivered of a child, or until the expiration of 
the ordinary period of gestation (m). Upon lier delivery, or when 
such time has elapsed, unless she has been reprieved hy the Crown, 
she should again be brought into court and asked whether she has 
anything to allege why execution should not be awarded (i/). It 
would seem that she cannot then allege a new pregnancy (o). 


733. Any prisoner may, by himself or his counsel, move the 
court in arrest of judgment. 

The grounds of this motion may he an objection appearing on 
the face of the record, such as want of certainty in the indictment 
or omission or insufficient statement of some material allegation, 
where such defect is more than formal and has not been amended 
or cured by verdict. The granting of a pardon after the arraign- 
ment is also a ground for moving in arrest of judgment {}>). 

The court may itself without motion arrest judgment, if it is of 
opinion that no offence in law is disclosed in the indictment ((/). 

If judgment is arrested, an acquittal is entered and the defendant 
is entitled to he discharged, unless there is another indictment 
against him, luit the acquittal is no bar to a fresh indictment (r). 

734. If judgment is not arrested, it may on good grounds be 
respited, except in the case of a conviction for murder (.s). 


itientioned in tlio conviction is tho sume person as the defendant see IL v, 
Dnthl'U: (llMHq, od Sol. Jo. dU)). 

(/; This is called the ulhrutHS, In misdemeanours the defendant is not 
called upon (1 Cliitty, Criminal Law, I'or form of tho altocuto.Sf see 

■1 Chitty, Criminal J^aw, SCI. 

(//j) i Chitty, Criminal Law, 7o9 ; It. v. BatjuUm (1702), 14 State Tr. o98, 034. 
See It. V. WticheHaj (ISSSV S C. .V P. 202 ; IL v. Hout (1S47), 2 Cox, C. C. 201 ; 
Taylor, Medical Jurisprudence, Yol. II., 39. 

(/i) 1 Hale, P. C. 309. 

(o) 3 List. 17 ; 2 Hawk. P. C., c. .31, s. 10 ; 1 Hale, P. C. 309; 2 ihid., 
413; see also 1 Chitty, Criminal Law, 700, 701. 

(p) See note {o}, y. ante. A defendant must he in court when a motion in 

aiTG-'.t of judj^ment is made {/t. v. (1700), 2 Purr. 930y 

(«y) Jt. V. W addint/toii (ISUO), 1 Last, 143, 140. As to the elfect of the repeal 
of a statute on which an iiidictmeiit M'as founded, see Jt. v. Denton (1852), 
Dears. C. C. 3; It. v. Manym. {Inhabitants) 8 Ad. El. 490; It. y, 

MfKiniie (lS2(l), Pui>s. it Ky. 429. 

(r) Vun.es Case (1.391), 4 Co. Kep. 44 a, 45 a. 

{s) Kan V. It. (1847), 10 Q, P. 928 ; stat. 1 Edw. 0, c. 7, s. 5. Judgment on 
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Scb-Sect. d.~Ju<hjmeid, 

])resence of flip dpfo *- * ' j. cases of niisdemeanour the 

unless tlie indoinpnM necessary, but is usually required, 

for his absence" (u). ^ cause 

com-t h?s fi-i'-eib the court may, in eases ^^■bel■e the 

hear e^lrnn punishment it shall a^yard (a-), 

un sbn In 1 f clefendant on the question wba 

punisliment should be a^-arded (,r). 

h™"C)unced orally in open court; if there is 

in h^ini i"c’S“ent is pronounced by him; 

judomenUrt)'^^' ^ is for the senior puisne judge to deliver 

fliQ has been a verdict of guilty on more counts than one, 

h^cipei course is to deliver and enter up a separate judg- 
ment on each count (h). 


isci uninler cannot l)o rosjated (Offences apnnst the Person Act, 

A^.f ly-)*? / ^^***^' case.s to which the Judgment of Death 

1) 1 !•“' ‘'^Pphes (/.c., olfenccs under the Dockyards etc. 

1 rotection Act, 17 Tl> (12 Geo. ;i, c. 2J), and tho Piracv Act, 1S37 (7 Will. 4 & I 
\ ict. c. s. if the court ns of opinion that the oli'eiider is a fit and proper 
person to_ bo rccominendod to the royal luorcy, tho court may abstain from 
pionouiiciiig judgment of death upon him, and may order the judgment to be 
entered on record (Judgment of Death Act, lS2d (4 Geo. 4, c. 48), s. 1; 
Central Criminal Court Act, ISJT (7 Will. 4 aC 1 A'ict. c. 77), ss. 1, 8-7). 

‘>67 (1696), 1 Ld. Raym. 47; It. y. JInrris (1697), 1 Id. Raym. 



good cause, a warrant may be issued for liis arrest, and if the proceedings are 
in the lyings Dench J)ivision and he is under recognisance to appear and 
leceiye judgment, tho recognisance will be estreated and a warrant issued for 
his arrest [R, v. Chicht-ster^ supra). 

(u;) Iho court has no discretion in cases of murder (Offences against the 
lersoii Act, 1861 (24 aC 2o A'ict. c. 100). s. 2). or treason (Treason Act, 18H 

Idb), s. 1, but as to children see Chikireirs Act, 1908 
Ddw. 7^ c. 67), s. lOo), or of offences against the Dockyards etc. 

Act, 1772 (12 Geo. 3, c. 24). s. 1, or of piracy (Oll'ences at iSea Act, lo86 
7- J^)> (169S-0) 11 A^'ill. 3, c. 7, ss. 7, 8; Piracy Act. 

(7 Avill. 4 it 1 A ict. c. 88), s. 2 ; but judgment for offences against the Doc ' 
yards etc. Protection Act, 1772 (12 Geo. 3\ c. 24), and the Piracy Act, 183/ * 
AVill. 4 tt 1 A ict. c. 88), may be recorded instead of being pronounced;. ^ 
other cases, it seems, the court has a discretion within certain limits. ^ . tj 
(./')_ t^ee R. y. yh//nu//i (1837), 7 Ad. it El. o93 ; R. y. CW' (hs31), d G cV' i . 

, 540; R. V. II (1789), 3 Term Re]). 428; It. y. A5y/'/ (1832). 4 
135 ; Crown Office Rules. 1906, r. 170 ; It. y. L'l/is (1826h 6 P. it C. Ha, t-i^. 


Ad. 


As to evidence of character and j)revious conviction see p. 3''2, jxfsf. 

(a) yeo R. y. Lpuch (Um), 19 T. L. P. 163, at p. 179. As to recoram^ 

judgment of death, see sapra. As to jud<»:inents bv justices of msi 
treason and felony, see stat. (1435) 14 llen.^J, c. 1. ^ ^ n H 

(5) yee CampheUy. R, (1849), 11 Q. P. 799; 0 ConadJ v. R. (lS4l), tt 
it Fin. 155, 11. L. ; Casiro v. It. (1881), 6 App. Cas. 229. 
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736. After the judgment has been pronounced, a minute of the 
judgment is entered on the indictment and in the book kept for that 

purpose by the clerk of the court (c). 

The court may at any time during the same assizes or sessions 
before the judgment has been entered on the record vacate the 
judgment passed and substitute another (d). 

"When the judgment has been entered on the record, it cannot be 
altered, but can be reversed or amended by the Court of Criminal 
Appeal (e). 
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Sect. 1. — General links. 


737. The rules of evidence ^Yhich govern the proof of facts in a 
criminal trial are substantially the same as those vhich apply in 
a civil trial (/’), but there are some particular points of dilierence 
arising from tlie special nature of criminal proceedings. 

The rules of evidence may be classified under three main heads, 
(1) those ^'hich deal Avith the burden of proof ; (*2) those Avliich 
determine Avhat facts are relevant, and must or may be proved; 
(3) those which determine the method of proof. All these i)oint 3 
are questions of law to be determined by the judge, while the weight 
of any facts proved, if a case is left to the jury, is a question for 
the jury to determine. 


General rules 
of evidence 
the same in 
criminal 
and in civil 
cases. 


Sub«Sect. 1. — The Burden of Proof, 

738. In order to decide on whom the burden of proof lies, it is Burden of 
necessary to consider what is the issue or point in dispute. The 
issue is determined by the pleadings. 

In criminal proceedings the prosecution in the indictment alleges 


(c) It ap])cur8 that a formal judgment is not dra^'ii iij), excej)t when the record 
is made uj) for the ])ur])oses of a nriioruri or writ of errttr (^?tephcn, llistoiy 
of the Criminal Law, Vol. 1., 309). But writs of error are now abolished 



(1851), 17 Q. B. 317. 

[d) n, V. Price (180.3), 6 East, 323, 328; R. v. Liice.UrM'e Jvstices (1813), 1 

M. A S. 1-12. 


(e) R. V. Fox (18(:G), 10 Cox, C. C. 502; R. v. Horn (1883), 15 Cox, C. C. 
205, (-. C. B. R. '1 uroery [1004] 1 Iv. B. 181, C. C. E. ; see Criminal Appeal 


A ^ 7, c. 23), ss. 4 (3), 5. As to the grounds on which jud 

may be set aside, see p. 434, poR. 


gment 



Evidence. It is a rule of prudence rather than law that re{tuires more 
stringent proof in criminal than in civil cases (//. v. White (1865), 4 E. A E. 
383 ; R. V. Hohsoo (1823), 1 Lew. C. C. 261 ; R. v. Blandy (1752), 18 btute Tr. 


1118, per Leoge, B., at 1186). 
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Ckimixal Law axd Peocedure. 


Sect, i. 

General 

Rules. 


He who 
affirms must 
prove. 


Facts that 
must or may 
be proved. 


Proof C'f 
i'orjfua dcVtcti, 


1 ^^efendant is called upon to plead to the indict- 
cdiar-al in"the"‘in'lS’ 'V 1 -luHv of the offence as 

Siihv ZT “ ''e pleads the general issue, i.c.InJt 

nl^ nt f indictment are true or not. A defendant may 

‘ m ^ A certain siiecial pleas (u), by which he 

^ certain facts are true; the prosecution 'then either 
ti(i\eises or admits tlie sjiecial jilea. 

ihe geiieial rule of evidence is that he Avho affirms must 
pio\e , t leiefoie, a defendant who pleads not guiltv throws upon 
the prosecution the burden of proving that the facts alleged in the 
indictment are true, and, if he pleads a specialpleaandtheprosecu- 
lon ia\eises it, the burden is upon the defendant of proving that 
tne tacts alleged in his jdea are true. 

Suii-Skct. 2 . — Rehrurd Fads. 

^ ^39. A party can only prove facts relevant to his case, and it 
is onl\ the party on whom the burden of ju’oof lies who is bound 
to prove any facts at all. 

In all criminal trials, where the defendant pleads not guilty, the 

biuden of proof is on thejirosecution, who must prove the facts that 

are alleged in the indictment, and may prove any other facts which 

help to prove those lacts. If the ju'csecution does not give sufficient 

proof of the alleged facts so as to establish a primd Jade case, the 

case must be withdrawn from the iurv and a verdict of “not guilty” 
directed (b), 

ihe defendant, unless he pleads a special plea, need not give 
any evidence at all ; he may content himself with attempting 
to destroy the case for the prosecution or to ju'ove his own inno- 
cence by cross-examination of the witnesses for the prosecution. 

If he adduces evidence, it must be relevant to his case, tliat is, it 
must tend to disjirove tlie facts alleged bv tlie prosecution or to 
prove his own innocence. 

740. The prosecution must first give satisfactory proof of the 

corpuH delicti, i,c., must 2>i’ove that the offence charged has been 
committed by someone (c). The ])rosecution must then prove that 

{</) .See n. V. y//%, [1S<H>] 1 Q. IJ. ;i09, C. C. li., per ILvwKixs, J., at p. 318. 

(«) F.(j., a plea to the jurisdiction, oi uidre/vis evneict or (uitrefvts acpat. o^ 
a pardon, of justiiicatiou in libel, and of an obligation to repair a lugb>\a} 
rahone tv/ntne ; see ]). .‘loo, aide. A defendant may also demur to the iiidictuien , 
but this oiil\' raises an issue of law, not an issue of fact. 

(/') .^ce //. V. Stnddart (1909), 2oT. L. E. 012. C. 0. . tt 

id ?<ee 2 Hale, P. C. 290 ; R. v. Rurdettn^'M. 4 13. & Aid. 9o, at p. lOjJ I 
V. Keans (1790), 1 Hag. (bn. \yob, jier iSir W'illia.m .'Scoxi', at j). lOo. 

ddi< ti may be proved by direct evidence or by irresistible grountls of pres^ffip 
[dfid.]. It is doubtful whether it must beestfi&ii?^hed by some evidence 
the mere coiifes>ion of the accused (1 PhiIlipi)S onH\ ideiice, 10 th ed., 110, »■ 
FUiherfu Car. ct Kir. 762; R (1 769), 1 Leach, 311; ij-- 

White (1626), Eus.s. A. liv. oOS ; Jt. y. Faikner ^1622). liuss. Ey- dM > ‘ , 
Tippet (1623), Euss. A Ev. o09 ; R. v. F/<irid,je (1621). Eu>s. it b. 

Tulfs (1831 ), d C. A P. 107 ; R. v. Rnrtan (1651). Hears. C. C. 2 n2 

(1631), 3 Eussell on Crimes, 0th ed., I76, ii., j>er Pattksox, J. ; Tpall* 

(1850), 4 Cox, C. C. 270 ; R. v. Unkks (1673), 6 1. E. C. L. 50. Ptr hriZGEi^^ > 
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the defendant is the person Avho committed the offence charged. 
Any facts v^hich affirmatively prove either of these propositions 
are relevant evidence for the prosecution (d). 

All the details of the alleged criminal transaction are relevant 
to the case for the prosecution as being part of the res gesUe and 
should be proved. 


J., at p. o7 ; IL v. SnUivtn (18S7), 16 Cox. C, C. 347). In charges of murder or 
manslaughter a conviction can never, it seems, take ])lace unless the body of the 
person whom the lu’i^mer is accused of having munlered is found or there is 
evidence, either direct or circumstantial, of the death of the person said to be 
murdered (see 3 Co. Inst. 232; 2 Hale, 1\ C. 290; //. v. (1 822), Wills 

on Circumstantial Evidence, 5th ed., 240; Jl. v. JIin<liit(irsh {\l\v>), 2 Leach, 
569 ; Jt. V. (1831), 8 C. A P. 591 ; II. v. Tan-eU (18-15;, Wills on Circum- 

stantial Evidence, 5th ed., }>er Pauke. P., at p. 316). It seems, tliereforc, that 
in charges of murder a mere confession without proof of the finding of the body 
or of tile death of the person JiUogod to be murdered is iusutlicient (see -L/oa., 1 
Leach, 264, n.). According to Mal'LE, J. (//. v. linrUm, supm , at p. 54), the 
rule as to the corpus delicti is a rule of caution and iwudeucc in cases of 
murder and manslaughter, and not an abs«)lute rule of evidence. In 
cases of concealment of birth the dead body of the child must be found and 
identified {U. v. Willimns (1871), 11 Cox, C. C. 6S4). As to jn-oof of the corpos 
(/e/nYi' in cases of libel, see /u v. Jjnnlctt (]S>2{)), 4 P. A Aid. 95. Iii charges 
of larceny there must be evidence that the goods mentioned in the indict- 
ment were stolen by someone (//. v. l)nd<jc (1845), 1 Cox, C. C. 235). hut it is 
not necessary always to prove that the prosecutor missed any of the goods 
alleged to be stolen, if from the facts proved the jury may infer that the goods 
were taken from him (2 liast, P. C. 657 : It. v. JUirto)i (1851), 23 L. J. (yi. c.) 
52 ('. C. P. ; Jt. \ . Hooper (1857), 1 ]■’. A E. 85); in such a case the proof of tlie 
corpus delicti is inextricably bound uj) with proof of the cemnection of the 
defendant with it. Put a person cannot be convicted of stealing goods of an 
unknown person, unless due proof is made that a felony was committed in 
rc»]»ect (jf these goods (2 JIale, 1 *. C. 290). In a charge of eonspiraev general 
evidence of the existence of the consjdiaey may fir-t he given, before particular 
facts are proved which show that one oi- more of the defendants took jtart in it 
[Queen Ctn'olme s Case (1820), 2 Ih’od. A Ping. 310, 11. I., ; .see 2 Starkie on Evi- 



guilty of an olfVnce other llian tliat with which he is charged, see ji. 371. a/de. 

(</) See ]). 378, a/dc. Thus, wliile it is not incuinheiit on the jirosecution 
to ])rove motive (see ji. 236, yet evidtnice may he given for the ])rosecution 
to show that the defendant had a motive for comniitting the crime charged (see 
Jt. v. Cleu'cs (1830), 4 C. A P. 221, at p. 226) ; and so evidence may he given for 
the deieiico to sliow that the defendant had no motive for committing the alleged 
crime, or that he had a motive for not committing it (//. v. dra/tt (1865), 4 
I . A I' . 322 ; Jt. \ . JtDiffha/u (l-Sll), ills on Circumstantial Evidence, 5th ed., 
21 1 ; Jt. V. J)iaci(\ii<f (1822^, A\ ills on Circumstantial Evidence, 5th cd., 218). 
AVhere a special intent is of the essence of an olfeiice assault with intent to 
murder), tlie s])eciai intent must be proved, and proof of a difl'erent intent will 
notsnilice [Ji. v. J^coaditon (1874), L. P. 2 C. C. P. 119; Jt. v. Coppard (1855), 
AVills on Circuinstantial Evidence, 5th ed., 217 ; JL v. /(oo/.-e (1S58), 1 E. A E. 107 ; 
but see Jt. \. II oodhtiriic[Vi22), 16 8 tate Tr. 53, at 80, 81). Put a criminal intent 
may often be presuimd from an act itself [Jl. v. Miunfrid/je (1707), 1 East, P. C. 
276; Jt, v. Malvncp (1861), 9 Cox, C. C. 6 : Jt. v. b'arri/ajion (1811), Puss. A Py. 
20( ; Jt. V. II ard (1872), !>. P. 1 C* C. P. 356). If it is ])roved that a person 
did an act which is criminal only if done by a person in a certain state of 
the mind (''. 7 ., receiving stolen goods with knowledge that they are stolen), 
such a state of mind eaiinot be inferred from the mere act itself and must bo 
])rovcHl by accomj>anying circumstances or other facts (see Jt. v. Udd/j (1851), 2 
Pen. 264, at p. 273). 


Sect. 1. 

General 

Rules. 

lies (jcstcc. 



380 


v^ECT. 1. 

General 

Rules. 


Evidence 
must be 
confined to 
facts 

connected 
^vith the 
offence. 


Subornini: 

s 

evidence. 


(hiiitv 

ft 

knowledge 
or intenr. 


Crdiixal Law and Procedure. 

All acts done by the accused or by anyone in his presence or hv 

m-wriUeif niirb^him "I''"’ statements ^rhether oiS 

achoi. or before or after it, are, it eonneolej with the tS 
tiansaction, lelevant and may be proved (e). 

or irifr. be conhned to the facts which constitute 

he ni\ en of’nrr' f ^ charged, and proof cannot generally 
S ' en of othei facts which have no connection with this oftence(/). 

tin 1 ’r are other facts which are so inextricably mixed 
1 ir 1 le acts vhich constitute the ofteiice charged as to form 
one transaction, proof may be given of such other facts (y). 

(41. I he fact that an accused iierson has induced or attempted 

0 iiK uce another jierson to give false evidence on his behalf is 

le to the case lor the prosecution and may be proved at the 
trial (//). ^ 


/42. Evidence cannot he given for the prosecution to prove 
that the defendant is of bad character (/) or has a propensity to 
commit criminal acts of the same nature as the oflence cliarged (y). 

Eut in cases vhere a guilty knowledge or intention or design is 
of the essence of the oflence, proof may be given that the defendant 
did otlier acts similar to tliose which form the basis of tlie charge. 
Such acts may be proved, whether they were done before or after 


(0 Sec IL V. GonUm {Lord Georrje) (1781), 21 State Tr. 486, o36 ; Ji v. Damaree 
(1 iOJ)}, l’()t>t. 214. As to confessions by the defendant, see]). 894,;)os/. There is 
s()ino donbt as to expressions used in the absence of the accused immediately 
alter the act allegied to be done by tlie accused (see v. Ikdingfidd (ISp))) I’i 
Cox, C . C. -Ml, Avhere, the defendant being charged with the murder of his wife 
by cutting her throat, the particulars of a statement made by the wife on coinmg 

with her throat cut out of the house where the j)risoner was were not allo\'ed 

by CocKiiunx, C.J., to bo given in evidence ; but see 11. v. Morynn (1875), 1 
Cox,_C. C. 337 ; //. v. (1884), 6 C. S: T. 825 ; Areso/i v. AV/ua/u'd (Lor'O 

(180o), 6 Jvist, 188, jjcr J.ord KLLEXBOiiOi'GU, C.J., at p. 198; A//om;woa '■ 
JrtraaA// (U>98), Skin. 402). As to a statement by a third party made out of the 
hearing of the ilelendant but iinmediatelv before the commission of au olieDce, 
see li. V. /(ar/.f'S, I'i/ocd- newspaper, 8th March, 1856; Stephen, Digest of the 
Law of Evidence, 4. 

I he tact that a i)erson in respect of whom an outrage or injury is 
have been committed made a complaint to a third ])ei>ou soon alter the ^ 
outrage or injuiy, although such com])laint was made in the ,.f 

defendant, is admissible, and in cases ol rape and similar offences the detai s 
the complaint are admissible (see p. 894, poA). ^ 

(/) A. V. 1/fd/cr (1846), 2 Car. aC Kir, 221; A. v. Odis, [1900] 2 Q- A- 
C. C. K., per Chaxxkll, J., at p. 781. r. u' P 

(.7) A. V. Vohe (1.S28), Euss. A: Ev. 581 ; A. v. Ellis (1826), 6 B. & C. W , iy 
V. Winkteorfh (l,s;it)), -1 C. A P. 444 ; 11. v. Maosjield Car. A ^ ^ ^ 

V. Looy (1888), (i C. A 1\ 179 ; 11. v. iJkaMe (lS4.s), 2 Car. A Kir. d) 0 ; ' 

Cohdeo (l,s(i2), 8 P. A P. 888; A. v.FM (1869), L. E. 1 C. C. E. .u 

Ihn'nhp, [19()i:_2 K. B. 458; 11, v. U'chodu (1858), Pears, C. C. ^ 
several and distinct oll'eiices do intermix and blend themselves with eac 
the detail of the j)arty's whole conduct niu.^t be pursued ” (A. v. 0 /nAa/ t 
2 Leach, 988, pw J.ord Ellexijokovgii, (.’.J., at ]). 985). 

(A) II. X. Uaft {1905), 20 Cox, C. C, 852. 

(/) As to giving evidence of j)reviuus convictions, see p. 8S2, post. ^SIO) 

(/) A. V. TurUrjichl (l,s64), 84 L. J. (m. c.) 20, C. C. E. ; A. v. Co/e [lo /■ 

Philli|)ps on Evidence, lUth ed., I., 508. 




> 


Part VI.— Evidence in Criminal Cases. 

the acts which form the basis of the charge, and even if they form 
or have formed the basis of other charges. Such evidence is 
admissible to show not that the defendant did tlie acts which form 
the basis of the charge, but that, if he did such acts, he did them 
intentionally and not accidentally, or inadvertently, or innocently, 
or that they formed a part of a system (k). 

(/;) Such evidence has been admitted on charges of murder (see JL v. Gecriutf 
(1849), 18 L. J. (m. c.) 215, where the prisoner was accused of poisoning her 
husband with arsenic, and to show that the husband was poisoned with arsenic 
and that the arsenic was intentionally given him, it was proved tliat of lierthiee 
sons who lived with the prisoner, and whom she supplied with food, two died 
and one became ill from arsenical poisoning'! ; see also R. v. Gumer (1S(M), 4 
F. & F. 340 ; R. v. Cotton (1873), 12 Cox, C. G.400 ; R. I/mni (1878), 14 Cox, 
C. C. 40 ; R, V. Fkuinaijan (1884), 15 Cox, C. C. 403 ; compare R. v. Mo(f<f (1830), 
4C. & P. 304 ; and see Making, A.-G.for Newi^onilt [1S94] A. C. 57, P. C., 

where the prisoners (husband and wife) were tried for the murder of an infant 
child whom they had received from its mother for a small sum on the pretence 
that they wishei to adopt it, and whose body was found buried iu the yard of a 
house whore the prisoners had lived: to prove that the child did not die acci- 
dentally or from natural causes evidence was given that the prisoners had 
received other children for small payments and on similar representations, and 
that the bodies of twelve other infants had been found buried iu the yards of 
houses W'here the prisoners had lived). Similar evidence may ho admitted on 
a charge of the unlawful use of instruments to procure a miscarriage [R. v. 
Dak (1889), 10 Cox, C. C. 703; R. v. RomU [1900] 2 K. li. 3S9, (’. C. R.) ; ou a 
charge of maliciously shooting (/i. v. To/re (1823), Iviiss. A Ry. 531); on a 
charge of false pretences or fraud {R. v. Roehurk (1850), 7 Cox, C. (’. 1 20, C. C. R. ; 
R. V. Franck (1874), L. R. 2 C. C. R. 128 ; //. v, Rhodes, [1S99] 1 (). li. 77, 
C. C. R. ; R. V. Gllis, [1900] 2 il B. 758, ('. R. ; R. v. IVi/att, [1901] 1 X. B. 

188, C. C, R. ; R. v. Smith (1905), 20 Cox, C. C. SOI, C. C. R. ; the ca.se of Jt. v. 
Holt (1800), 8 Cox, C. C. 411, C. C. R., is not, it seems, new to bo regarded as 
an authority to the contrary: see R. v. Smith, snj/ra) ; embezzlement (A*, v. 
Richardson (1800), 2 F. F. 343; A. v. Stephens USSS), 10 Cox, C. C. 387, 
C. C. R.) ; uttering forged instruments or countrrf(*itcoins(A\ v. W’hilei/ (1801), 
2 Leach, !)83 ; R. v. HoU(/h 1 1800), Russ. A Rv, 120 ; R, v. Rail (1807), Russ, ik, 
Ry. 132 ; A. v. Millard (1813), Russ. Ry. 245 ; R. v. Fnlkr (1810). Russ. A Rv. 
308 ; A. V. Foster (1855), 24 L. J. (m. c.) 134, (AC. R. ; A. v. Smifh (1831). 4 C. 
& P. 411 ; A. V. /Vi/////>s(lS29), 1 Lew. (’. C. 105 ; A. v. Forhes ilHX)), 7 C. k P. 
224 ; A. V. CooAe (1838), 8 C. X P. 580 ; A. v. Rromu (I.SOI), 2 F. A F. 559 ; A. 
V, Weeks (18()1), 30 L. J. (m. c.) 141, C. C.R. ; A. v. aSVA; (1802), 3 F. A F. 834 : 



(A. V. Eijerton (1818), Russ. A Ry. 570; A. v. Cooper (1849). 3 Cox, C. C. 547). 
In a ca.se of larceny or robbery evidence of similar larcenies or robberies is not 
admissible to prove the anirnas fnnindi [R. v. Bnthr (1840), 2 Car, k Kir. 221), 
except, perhaps, where such evidence would tend to di.si)rove a defence of 
accident or mistake or hona fides (A', v. Winkm<,rth (1830), 4 C. P. 444) ; and 
in cases of larceny by a trick evidence of similar larcenies would be admissible 
to prove system or dishonest intention. In cases of receiving stolen goods with 
guilty knowledge that they were stolen evidence of the receijit of other stolon 
property, if part of the sumo transaction, was admissible at common law (A. v. 
Dnnn (1820), 1 Mood. C. C. 140 ; R. v. FidioUs (1858), 1 F. A F. 51 ; but see 
. . A. V. C(AA/ (1851), 2 Den. 204), Now by statute (Prevention of Crimes Act, 
^871 (34 At 35 Viet. c. 112), s. 19), ou a charge of receiving stolen goods, 
evidence that other property stolen within the preceding twelve months was 
found ill tlie possession of the accused, or that the accused has w'itliiii five years 
preceiling the charge been convicted of any offence involving fraud or dishonesty, 
is admissible to prove guilty knowledge (see A. v. C/troi/ (1900), 70 J. P. 

0. C. R.. and p. 083, fiost). As to uttering counterfeit coins see Coinage Oli'euccs 
Act, Ibtil (24 & 25 Viet. c. 99), s. 10 ; see p. 514, post. 
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Sect. 1 . 

General 

Rules. 

Evidence of 
chnvactcr of 
defendant. 


Previous 
conviction 
of defendant. 


CRIMINAL LaAV and PROCEDURE. 


Sil-Seci. 3. h.vul€ytC6 as io Clmvactcv. 

743 . Evidence of the general reputation of tlie defendant for 

good character is relevant to the case for the defence, if such 

evidence is apjdicalile to the particular nature of the charge (/). 

Ihe (lefendaiiL is allowed to give such evidence for the purpose of 

showing that it was unlikely that he should have committed the 
onence cliarged (a/). 

If the defendant gives such evidence («), he makes his charactera 
matter relevant to the issue, and if he calls witnesses to character, 
the} may be cross-examined by the prosecution both as to his general 
ijad character and as to particular charges against him(o). 

In most cases if evidence of good character has been given and 
the defendant has been previously convicted, evidence of such 
previous conviction may be given (;i). 

If tlie prisoner liimself gives evidence, he can only be cross- 
examined as to his bad character or as to a previous conviction or 
charge against him, wliere the proof that he has been committed or 
been convicted of another charge is evidence against liim to show 
that he is guilty of tlie offence with whicli he is cliarged.(^), or 
where lie lias souglit to establish his own good character, or the 
nature or conduct of the defence is such as to involve imputations 
on tlie cliaracter of the prosecutor or the witnesses for tlie pro- 
secution, or he has given evidence against any other person charged 
with the same offence (/*). 


(/) 7i‘. V. ]ii>)rft,u (]S(J.3), U) Cox, C. C. Co. Eviilence of disposition is not 
adinissilile (?/>///. \ 

(//)) //. V. AVilles. J.. atp. dS ; P. v. Frusi (ISJOK Gurneys 

Rep.. pcr'lixDAL. C.J., ;it p. 7-19. Evideiiec of character isonlv of weight wheie 

the other evidcTice in even balance, or wliere there is fair and reasonable 

>• Lord 



Droper (ISOjJ. ;io State Tr. 909, jx-r Lord LLLKXliOKorGli. C.J., at p. 

(//) Lhi-s can ho done hy cross-examining witnesses for the prosecution 
to the df'fendant s good character as well as by calling witnesses as to sue 
character (//. v. Ginlbory (ISdS), S C. P. 67G ; 'P. v. 

(o) Soo n. V. n<,u-U,„. snpva. ('. C. E. ; 7?. v. (183C), 7 C. P- 2^ 

It is not usual to cross-examine witnesses to character or to give reou n 
evidence of had charactei-, unless there is some definite charge against 
defendant (/?. v. /Ajf/y/, •/.'}.?, stijn'd ; but see P. v. Pxivion. sv}'T(ty As o ^ 
])roof of ba<l cliaracter by evidence of circumstances of suspicion, see 
Po^jay (184fi^ ] (ox. C. C. 291, and P. v. Wood (lS-11), 0 Jur. 225. 

(//) See lfievi(ms (’onviction Act, ISdfi (fivS: 7 AVill. 4. c. 111), s. I- P 
tried for any felony gives evidence of good character, a previous eon^ic ^ 
felony against the ])risonpr may be proved (Crimina] Evidence Act. 18. ^ 
A ict. c. ofi). s. 1 (f)). If a person tried for any offence punishable 
Larceny Act. IMU (*24 A' 25 Yict. c. 9G), gives evidence of 
evidence may bo given of a ])revious conviction charged hi the mf 
f s.’ 1 Id 7"’ 'ire are similar provisions in the (^'oinage Offences * c , 

(24 A 2,3 A'ict. c. s. o7). 

(7) Seep. .eep-dOh 

(r) Criminal Evide3 Act, IbOS (G1 A G2 A'ict. c. GG). s- 1 (L ^ 

2HtSt. 
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744. In a prosecution for receiving stolen goods it is expressly 
provided (s) that evidence of a previous conviction of the accused 
may be admitted in order to prove guilty knowledge. 

In a prosecution of a suspected person or reputed thief under 
s. 4 of the Vagrancy Act, 1824(^7), for frequenting certain public 
places Avith intent to commit felony, it is expressly provided (h) tliat 
general evidence of bad character may be given by the prosecution 
to prove the intent. 

745. In certain cases the commission of one offence after con- 
viction for another offence is an aggravation of the second offence 
and exposes the offender to a severer punishment, and in most of 
such cases the previous conviction is alleged in a separate count of 
the indictment, but the jury are not informed of, and no evidence is 
given on, this separate count until after a verdict of guilty has been 
given on some other part of the indictment (c). 

In the case of certain statutory offences (d) the previous con- 
viction is a substantive part of the charge, and in such a case the 
previous conviction is communicated and proved to the jury in the 
same way as the rest of the case for the prosecution (^'). 

On the trial of an indictment for non-repair or obstruction of a 
highway or similar nuisance evidence may be given of a previous 
conviction against the same defendant in respect of the same 
highway, and such evidence is generally conclusive as to the road 
being a highway and the liability of the defendant to repair (/). 

746. The character of the prosecutor is not in general a matter 
relevant to the issue, unless he is also a witness and his credibility 
is impeached. But it seems it is open to the defence to show, if 
there is any doubt as to the truth of the charge, that the prosecutor 
in instituting the prosecution has been inffuenced by unworthy 
motives (f/). 

In charges of rape the prosecutrix may be cross-examined to 


(s) Prevention of Crimes Act, 1871 (34 A 35 Yict. c. 112), s. 19; see note (/.•) 
on p. 381, ante. 

(a) 5 Geo. -1, c. 83. 

{!)) Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 112), s. 15. The offence 
referred to is i)uuishable on summary conviction. 

(G See Previous Conviction Act, 183() (0 A 7 Will. 4, c. Ill), s. 1 ; Larceny 
Act, 18(n (24 & 25 Yict. c. 90), s. 110 ; Coinage Offences Act, 1801 (24 & 25 
Yict. c. 99), s. 37 ; Prevention of Crimes Act, 1871 (34 & 35 Yict. c. 112), s. 9 ; 
Faulkner v. IL, [lOOo] 2 K. B. 70 ; IL v. Blahj, [1894] 2 Q. B. 170, C, C, R. ; 
li, V. Martin (ISOtO. L. R. 1 C. C. R. 214. 

(</) Namely, in charges under the Coinage Offences Act, 1801 (24 & 25 Yict. 

99), s. 10; and under the Prevention of Crimes Act, 1871 (34 k 35 Yict. 
.112), s. 7. ^ 


c 

c. 112) 

(0 n. V. Fenfahl, [1902] 1 K. B. 547, C. C. R. 


(/) See n. V. }lauiihU,n{lnhahiiants)[m\\), 1 E. & B. 501 ; IL v. d%/.»n/(180-l), 
4 K k 1’ . 90 ; Ji. V. St. Panrras { 1794), Peake, N. P. 220 ; and see li. v. Stoughton 
(1070)» - Y ms. I8a\ind., 1871 ed., at p. 481. A/i7e?‘ of an indictment foramiisance 
in carrying on an offensive trade (//. v. i'h/r/e (1857), 8 E. k B. 480). Indictments 
for non-repair of highways, though criminal in form, are civil in reality, and for 
this reason the principles of estoppel, which have generally no ajiplication to 
criminal cases, are applied to the trial of such indictments ; see title lIiGinvAYS. 

(//) See Ji. V. (1851), It. v. Itoberts (1880), Y’ills on Circumstantial 

Evidence, 5th ed., 211. 
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Criminal Law and Procedure. 


Sect. l. 

General 

Rules, 


Credibility 

witnesses. 


Partiality. 


show that she is of general bad character or a common prostitute, 

or has had immoral intercourse M'ith the accused or with other 

men, and evidence may be given by witnesses to prove such 

imputations except as to intercourse with men other than the 

accused, as regards which the defendant is bound by her 
answer {/(). 

Sl’B-Sect. 4 . — CredihUitij of 

747. The credibility of any witness who gives evidence as to 
tlie facts either for the prosecution or the defence is material to 
the issue (/). 

Any witness called as to the facts may be cross-examined by the 
other side as to credit for the sake of impugning his character, 
credibility, impartiality, memory, accuracy, intelligence, or means 
of knowledge (A'). 

General evidence may be given on behalf of either side to show 
that any witness as to the facts (other than the defendant) called 
by the opposite side has such a character or reputation that he is 
unworthy of being l)elieved (/). 

A witness other than the defendant may be cross-examined as to 
particular facts proving his bad character (n0> ^^i^d any witness 
may be cross-examined as to other facts impeaching his 
credibility. 

A witness other than a defendant may be asked on cross-examina- 
tion whether he has committed a crime, but the witness may 
object to answer such a question on the ground that it may 
incriminate him (a)- If he answers the question and denies the 
imputation, he can only be contradicted, if he has been previously 
convicted, in which case evidence may be given to prove the 
conviction (o). 

748. A witness may be cross-examined as to his impartiality 
his connection with the person for whom he gives evidence, and it 


[h) n, V. Barker (18L>9), :j C. .'c P. oS9; li v. Martin (1834), 0 C. ^ 
n. V. Vackrroft (INTO), 11 Cox, C. C. 410; Jl. v. ]Io<i<ii>on (I811\ * yp 

211. Tho tiaine rule apjilies to ussault with intent to ravish and n^decen 
assault (li. V. Chirh- (1817). 2 Stark. 241 ; U. v. llotnm (1871), L. E- t c. 

334 : n. V. 2lihaj (1887), 18 (P V>. 1). 481, C. C. E.). 

(0 It. V. linker, [1893] 1 H B. 797, (’. C. E. . . Act 

(k) But a defendant who gives evidence under the Criminal Lviaence > 

1898 ((il ij;: (J2 ^'ict. c. 3G), may not, except in certain events (see p. 4 () 4 ,pG.'f;, 

cross-examined as to his character ; see s. 1 (f). 


approved of the (piestion put in this way, “Have the means o mo^ 
what the general character of this witness was, and frmy kuo^vie ^ 
Lmneral character would you believe him on his oath i , rrkness 

{m) See II. v. Ca.Miro (1«7;3), Shorthand Notes, Vol. pfWorue \vas 

who had <riven evidence as to making tattoo marks on bir K. v. p 
cross-exaihined as to an act of adultery with tho wife of one of t 

cross-examination of the prosecutrix ou chareres of rape, see P- 

(n) n. V. II'nt, 5 o» (1S17), 2 Stark. IIG, p<r B.vylev, J., at p. loJ- 

(o) Criminal rrocedure Act, ISGo (2S & 29 A'ict. c. IS), s. 6. 
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be denies the imputation of partiality, evidence may be given to 

prove tbat be is not impartial or that be is so closely connected with 

tbe person for whom be gives evidence tbat be is not likely to be 
impartial (p). 

^ Subject to these exceptions, a witness wbo denies facts jiut to 
bim in cross-examination cannot be contradicted as to sucb facts, 
unless they are relevant to tbe issue (q). 


{p) See B.v. Yewhi cited in Il.irris v. Tippett (1811), 2 Camp. 638. In this 
case on a charge of larceny the prisoner's counsel was allowed to ask the 
principal witness for the prosecution whether he had not been charged with 
lobbing his master and whether ho had not afterwards said he would be 
revenged and “would soon fix him in Monmouth gaol”; on his denying 
both suggestions Lawrence, J., refused to allow the defence to prove ‘that 
the witness had been charged, but allowed proof of the words alleged to 
be used, as such words were material to the guilt or innocence of the pnsoner. 
.So 111 Jl V. Sliaw (1888), 10 Cox, C. C. oOO, a witness for the prosecution 
having denied on cross-examination that ho had had a quarrel with the 
prisoner, Cave, J. allowed evidence in contradiction to be given to prove the 
quarrel witness had threatened harm to the prisoner. In I!, v. 

II /«■/«« (1881;, 14 Cox, C. C. oOo, on a charge of murder a witness who identified 
the prismicr as the murderer wa.s cro.s.s-examined as to an alleged statement 
that he had made on a former occasion to the effect tbat the prisoner was not 
the murderer, in Sl„ihr,l’s {L„r,l) fuse (1680), 7 State Tr. 1203, 1400, evidence 
was given on behalf ot the accused that one of the witne.s.sos for the Crown had 
bnbed W!tnes.sys to swear against the accii.sed ; and .see La,i,,h„ri,'s Case (1679) 

1 Mate ir. 41 , 446, and Caroline's Case (1820), 2 llrod. A IJing. 284, 302, 311, 
H. L. Ihe fact tliat a witness has accepted a bribe to give evidence or that he has 
given another person ii bribe to induce him to give evidence is material to the issue 

K ‘ witness and may be j, roved (A.-d. v. Ilitchroek 

(181 ,), Lxth ,11 at p. 101) A witness maybe cross-examined as to a previous 
statement made by him relatum to the eiibject-inatter of the indictment and 
iiconsisleiit with the evidence ho has given, and if ho does not distinctlv admit 

statement, proof may be given that he did in fact liiako it 
to designate the particular occasion, must bo mentioned to the witness 

" \ r' witness may be cross-examinod 

as to previous statoments made by bim in writing, or induced int^rS 

lolatiM) to the frubicct-inatter ot the indictment without the writing being 

shown to luiri but he cannot be contradicted by proof of such writing uidess his 

“mt hi the Siting. whichm.S’lm 

of the wdnes^ e^ frequently done m the case of depositions 

ot t c '^tiiess icfoie the examining lustices v. IHhy (1866), 4 V & F 964 • 

i.MaeiitL, i,itii «1., IIS). If a witness denies that he made such a statement 

ovideiico can oidy be given to contradict him, when the statement if 0^ 

to the issue. Thus, where a witnes., for the Frown was asked i“c os -examifa 

tion If he had not previous y said that the officers of the Crown barofi“c™Mm 
a bribe and he domed having said so it was 8,.6l ft. ^ ‘ oneica nim 

given to nrove that 8e 961 .i’ “ • evidence could not bo 

boermade was not rekvlnt th such a statement had 

uotn made v.is not relevant to the issue [A.-O. v. Hitchcock (1847) 1 Exch 941 

u-estm 1 f idlce mf the 

(mf 7 C. fifdTo) ^ ® V. David 

(<j) See A.-C v. liitchcork, supra, per Pollock, C.B,, at n 99- “ Tf the 

answer ot a witness is a matter wbinb vmi V n 

•1 •/< r Nvnica ^ou would be allowed on Amur ivivf frx 

Ibr^iv^iMn el you would be 

him.-' ThSs, If a witness is ‘ff 


H.L.— IX. 
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Sect. 1. 

General 

Rules. 


Planner of 
proving facts 
the same 
generally in 
criminal and 
civil cases. 


Admissions. 


749 . If the character of a witness has been impeached either by 
cross-examination or hy direct evidence called for the purpose of 
impeaching it, the side that calls the witness may give evidence to 
show that his character is such that he is worthy of credit (?*), 

Sect. 2. — Method of Proof, 

Sub-Sect. 1. — In General. 

750 . As regards the manner in which facts relevant to the issue 
must or may be proved there is in general no difference between 
civil and crimina cases (.s), but there are some particular points of 
difference arising out of the special nature of criminal proceedings. 
Thus, in criminal proceedings no admissions preliminary to the 
trial can ordinarily be made by the defendant or his advisers so 
as to dispense with oral evidence and strict proof of facts necessary 
to be proved {t). 

The plea of guilty at the trial is a formal and conclusive admis- 
sion of the offence charged in the indictment, and dispenses with 
the necessity of proving the facts alleged therein. 

When the plea is not guilty, in cases of misdemeanour the 
defendant or his counsel may at the trial make other admissions of 
facts ; but in cases of felony no such admissions can be made. 
Therefore, if the defendant pleads not guilty on a charge of felony, 
oral evidence is indispensable, whereas if he pleads not guilty on a 
charge of misdemeanour, such evidence may by agreement be 
dispensed with in certain cases (a). 


made a statement on a question afPecting the guilt or innocence of the prisoner 
inconsistent with the evidence which the witness is giving, such a stateineutma} 
he proved by the other side (/^ V. Whelan (1881), 14 Cox,O.C. 695). Astocross- 
examination of a party’s own witness by the party who calls him, see p. 364, 
ante. As to rape, see p. 383, <tnte. 

(?•) n. V. MnrpJuj (1763), 19 State Tr. 693, at p. 724 ; see 7?. v. Whelan (1881), 
14 Cox, C. C. 696. 

(s) J .-O'. V. Ac (1772), cited 2 Term Rep. 201, n., 202 ; Vf. v. II 

(1817), 2 Stark. 116, at p. 166 ; 11. v. lUmhit (1820), 4 D. & Aid. 96, per Best, J., 
at p. 122 ; It. v. Murphy (1837), 8 C. & P. 297, 306 ; 11. Francis (1874), L. R- 
2 C. C. R. 128, at p. 133. As most crimes are committed in secret, and as the 
question of intention and guilty mind plays a much more prominent part m 
criminal than in civil proceedings, direct evidence of the guilt of an accused 
person is often impossible, and a great deal of the evidence in criminal trials is ol 
the kind which is called indirect or circumstantial or presumptive (76 v. Burae 
(1820), 4 13. & Aid. 96, per Best, J., at p. 122), and see Report of the Committee 
of the House of Commons appointed to inspect the Journals of the House o 
Lords on the Trial of Warren Hastings, ^yorks of Edmund Burke (ed. 18-6, 
Rivington), Yo\. XIV., 399. 

{t) See 76 v. Thornhill (1838), 8 C. & P. 576, where, in a prosecution for a 
misdemeanour (perjury), the legal advisers on both sides had agreed before the 
trial that formal proofs should be dispensed with and that part of the case for the 
prosecution should bo admitted, but Lord Abixgeu, C.H., said: “ In a criming 
case tried on the Crown side of the assizes I cannot allow any admission to oe 
made on the part of the defendant, unless it is made at the trial by the defendan 
or his counsel.” It appears from this that, if a criminal case is removed oy 
certiorari and is tried in the King’s Bench Division, or on the civil side at the 
assizes, preliminary admissions can be made; but this only appHes generally 
to misdemeanours, as it is not the practice to remove indictments for felony oy 

certiorari (see title Cro-w^^ Practice). 

(n) Phillipps on Evidence, 10th ed., A^ol. I., 391 ; 7?. v. Foster (18obj, 
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751. In criminal cases, with certain exceptions (i/), evidence on 
commission cannot be taken or used. 

752. In criminal cases neither party can obtain evidence from 

the opposite side by means of interrogatories or discovery of 
documents (c), 

A defendant in a criminal proceeding cannot be compelled to 
produce evidence against himself (d); consequently no order can 
be made on him to produce documents or other things (e). But an 
order may be made in a criminal case under the Bankers’ Books 
Evidence Act, 1879(/'), for the inspection and taking copies of 


Sl-CT. 2. 

Method of 
Proof. 


Discoverv. 

4 


i C. & P. 495. In cases of misdemeanours admis.sions can be made (H v 
Foster supra, per Fxm&oy, J. ; IL v. J/oryi/*ew (1814), 2 M. lV: 8. 002)' 
A defeudaiit charged with a crime may make statements before liis trial which 

'1 *,>* - ot 111 s guilt, and such statements are 

evulonce against him aiul ma}' be proved .against him at his trial, if ho pleads 

not guilty, but such statements may bo repudiated or explained by him at his 
trial and are not conclusively binding on him (see p. 394, jmi). 

(h) 111 prosecutions for misdemeanours depositions of a witness who is about 
to leave it seems, be taken with the defendant's consent (IL v. 

Morplie.w w M. & S. 002, where Lord ELLEXiiOitouGU, C.J., said there 

was a precedent for such a proceeding in the impeachment against Warren 
Hastings). Under the Merchant Shipping Act, 1894 (57 it 58 ^'ict. c. 00), 
s. OJl, if a criminal proceeding is instituted here and it is iiroved that a witness 
whose deposition has been taken on oath out of the United Kingdom in the 
presence ot the accused before any justice in the King’s dominions, or any 
Uritish consular officer olsowhere, cannot be found in the United Kingdom, the 
(lepositiou can be used in evidence (see JL v. Conni/u/ (1808), 11 Cox, C. C. 

P 'U }.^ ILy. 13 Cox, 

U U _J0). In cases of indictments or informations in the King’s Bench 

I iVLMoii^ tor misdemeanours or offences committed in India, and fur misde- 
meanours committed against the Acts passed for the suppression of the slave 
hade in any places out of tho United Kingdom and within any British colony 
se t einent, plantation or territory, tho King s Bench Uivisiou may awai^ ‘a 
ndamub to the judges of the courts of the places where the alleged offences 

tions taken ^ examination of witnesses, and examina- 

for the snecifiPfl luandamus are admissible in evidence on a trial here 

Company Act, 1772 fl3 Geo 3 c (J'B 

^ ‘ - ^)’ Theri ave 

visions as to prosecutions tor nffoTwoo \... _ i •, 


iustices who is depositions of a witness examined before the 

ind afto tt ^ho way bj; tho accused, 

S The url ’hc„ f ' to recover, see p. ;3(i5, ante. ^ 

bv tlw Hu es of tho “‘terrogatories and inspection of documents is governed 

(0.d ol st trr ‘iPPlioation to criminal cases 

(d) 1 G V / (as & 39 Viet. c. 77), s. 19). 

/howe//) aiw/'cit^r'fT t^®P- “• ; V. P«rnel! (a/. 

li. v. Illf/don (^17G2), nVm!^B^^^351^^“’ ^ 

the ^instance ^of ^3 pf decided in one case that an order cannot be made, at 
men sir prosecutor for the inspection of do^u- 

i^s aLe of t£ ^ But an order was made at the 

of letters which had been seized' lin In? ^ 

Dossessinn of fhn ? seized uridei a search warrant and were in the 

tions taken bv the?v defendant is entitled to copies of tho deposi- 

tions taken by examiuiiig justices (see p. 322, ante). ^ 

p. 044. " Baxkeus and B.ofKixG, Vol. I., 


C C 2 
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Sect. 2. 

Method of 
Proof. 

Evidence of 
defendant 
and wife or 
husband of 
defendant. 


Confessions. 


Dyinp: 

declarations. 

Complaint 
in cases of 
rape etc. 

Corrobora- 

tion. 


Unstamped 

document. 

Presumptions. 


entries in the books of a bank at which a defendant keeps an 
account (<7). 

753. Except in certain cases (//), neither the defendant nor the 
wife or husband of a defendant in a criminal matter can be called 
as a witness for the prosecution or can be called without the 
defendant’s consent as a witness for any defendant (i), 

A defendant in a criminal matter cannot, except when a nolle 
prosequi has been entered or a verdict of not guilty been returned 
in respect of him, be served with a subpoena ad testificandum or a 
subpoena duces tecum (A*). 

754. The inadmissibility of confessions and admissions of guilt 
by a prisoner in certain events hereinafter referred to is peculiar 
to criminal law (/). 

The admissibility of dying declarations and the admissibility in 
cases of rape and similar offences of the details of a complaint by 
the prosecutrix are peculiar to criminal law, and afford an exception 
to the ordinary rules of evidence relating to hearsay (?»)• 

755. There is not any general rule requiring that more than 
one witness should be called to establish a primd facie case; but 
corroboration of the evidence of a witness who deposes as to the 
material facts alleged by the iirosecution is desirable and in some 
cases is necessary (??). The evidence of an accomplice is not 
sufficient, unless corroborated in some material particular (0). 

756. A document which the law requires to be stamped, but which 
is unstamped, is admissible in evidence in criminal proceedings (p). 

757. There are some presumptions w'hich are peculiar to criminal 
proceedings and others which, though common to civil and criminal 
proceedings, are much more commonly applied in criminal than 
in civil procedure (q). 

{(/) It. V. KiiKjttarrt, [1908] 2 K. B. 949. The order may be made by any 
criminal court before whom the prosecution is being conducted {ibid,). 

(h) yee i>p. 402, 405, j^osi, 

{i) Ibid. 

(/i) Ibid., and A.-G. v. Le Mnrhant (1772), cited 2 Term Rep. 201, n. If a 
defendant is in possession of a document or thing the production of which is 
necessary for the proof of the case of the prosecution, he can be served with a 
notice to produce the document or thing, but he is not obliged to produce it ; if 
he does not produce it after being served with a notice to produce, secondary 
evidence may be given of the contents of any such document or of any inscription 
etc. on any such thing (see p. 390, post). 

(/) See p. 394, post. 

(?») See pp. 393, 394, jmt. 

( 11 ) Two witnesses are necessary in the case of treason and of perjury and where 
the evidence of a child is given not on oath or affirmation. The evidence of an 
accomplice given for the prosecution should be corroborated. The evidence of 
the complainant in charges of rape and similar offences is of little weight, if not 
corroborated ; and see pp. 408, 456, 471, 494, 503, 543, 615, post, 

( 0 ) P. V. Warr(i> (1909), 25 T. L. E. 633 ; lie Meunier, [1894] 2 a B. 415 ; P. 

V. Tate, [1908] 2 K. B. 680 ; and see P. v. M. (1908), 72 J. P. 214 ; P. v. ATrA-- 
ham (1909), 25 T. L. E. 656 ; P. v. Mulhns (1848), 3 Cox, C. C. 526. followed m 
P. V. BieJeley (1909), 73 J, P. 239 ; P. v. Brerest (1909), 73 J. P. 269. 

(p) Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 14 (4). 

(^y) “ A presumption of any fact is an inferring of that fact from other facts that 
are known ” {per Abbott, C.J., P. v. Purdett (1820), 4 B. & Aid. 95, at p. 161). 
Presumptions are sometimes divided into conclusive and irrebuttable presump- 
tions of law { presumpiiones juris et de jure), rebuttable presumptions of law 
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Sub-Sect. 2. — Best Evidence. 

758 . Apart from the points of difference to which I'eference has 
been made, the general rules of the law of evidence as to proof of 
facts (including facts of which the courts take judicial notice) and 
of documents are the same in criminal as in civil proceedings (r). 


(presnvxptiones juris), le., inferences recognised by law, which “stand instead 
of proofs till the contrary be proved” (Gilbert, Law of Evidence, 0th ed., 142), 
and presumptions of fact or mere ordinary inferences of fact ; but the so-called 
presumptions of fact are only ordinary inferences not specially recognised by 
law. ^ There are two irrebuttable presumptions of law which are peculiar to 
criminal^ procedure, namely, that a child under the age of seven is incapable of 
committing a crime and that a boy under the age of fourteen is incapable of 
committing the crime of rape (see p. 240, ante); these ju’esumptions are con- 
clusive m tavour of the defendant. There are no irrebuttable presumptions of 
law m criminal cases which are conclusive against a defendant, except possibly in 
prosecutions for the non-repair etc. of highways (see p. 383, ante). A rebuttable 
piesumption of law is one that establishes a prinid facie case, and which, if 
not rebutted, should lead to a verdict in favour of the side which establishes the 
presumption. _ Instances of such a presumption peculiar to criminal cases are 
ae presumption that a person found in possession of stolen goods soon after the 
thelt IS guilty of larceny, or of receiving stolen goods with guilty knowledge ■ 
that an infant between the age of seven and fourteen years is doll inai/nix (see 
p. 2d,) ant^; the presumption of intention, i.e., that every man is to be 
eeined to have intended the natural and probable consequences of his acts 
{Jl V 7)*xo„ 18 14), 3 M. & s. 11, at p. lo; It. v. Ilurf (1,S23), 2 B. & C. 
2o7, at p. 264 ; It. v. Meade, [1909] 1 K. B. 89.3, C. C. A. ; and see p. 236, 
ante), is a preminption which, though not peculiar to criminal law, is more 
generally applicable to criminal than to civil cases ; so is the presumption of 
tire innocence of a person accused of a crime {It. v. Il'/i/fe (1865), 4 F. & F. .383) 

from cohabitation is common to civil and criminai 

ThTnresmnnftr?^ bigamy (see pj,. 393, note (/), 534, post). 

he presuinpt on omnia rite esse acta, i.e., that a man who has acted in a piiblie 

properly discharged his official duties, is 



(1857) Dears nn > oucseevi. v. JJ^ssex 

to "r® statutory presumptions which are peculiar 

the fart fbnf flm 1 Presumption of innocence on a charge of bi*>-amy from 

contiuuall/absLt for 

living within such time /of? known by the accused to be 

’■ ’ ' ®t^t'*tory presumptions of guilt from the making or 


Ar c T o. ij, iioui uciilig OF oeuavilis: 

(21 Geo. :j c 49) 2)^ (Sunday Observance Act, 1780 

place suspected to be finding of instruments of gaming in any 

8&9Viit c 109) s \comnxou gaming house (Gaming Act, 1845 

lawful excuse of anv hi t ’ being found by night in possession without 
Viet c 96) s 58) • housebreaking (Larceny Act, 1861 (24 & 25 

M i^videuce, 10th ed., Vol. L, 289. 

Act, 1865 (28^&^29 see Criminal Procedure 

a C. B ' -SiYve/^or/.*, [1894] 2 Q. B. 766, 
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Criminal Law and Procedure. 

Thus, the rule requiring that the best evidence of which a fact is 
capable should be given to prove it applies to criminal cases and 

be mover ^ ''’“‘ten document should 

when the written document is lost or destroyed or is in the possession 

privileged to withhold it and who insists on his privilege^S where 
the pioduction of the document would be physically impossible or 

snmp rir document is of a public nature and 
some othei mode of proof has been specially substituted (t). 

The rule as to the “best evidence” is confined to written 

something is written or printed or 
en„ia\ ed. The rule does not apply to other chattels the production 
M hich in court is not essential, and evidence can be given of the 
condition etc. of such chattels without their production (u). 

759. If a document of which the prosecution wishes to give 
evidence is in the possession of the defendant, or of a solicitor, 
agent, or servant of the defendant, the prosecution must serve on 

Evidence, 6th ed., 3; Qumi’s Case (1820), 2 Bred. & Bing. 

(t) See Eoscoe’s Criminal Evidence, 13th ed., 2; 7?. v. i>ora« (1791), 1 Esp. 127; 

. ^ . If 6o» (IboJI), pears. C. C. 187 (insurance must be proved by production 
o po 1 C}), J}. V Huhe (1792), Peake, 180 (matter of record cannot be proved by 


V, ^ proceeaings oeiore justices intormation, if in writing 

and m existence, must be produced) ; and It. v. liegan (1887), 16 Cox, C. C. 206 
(to prove that the delendant sent a telegram original of message must be pro- 

^ +T 1 proved). The mere circumstance that a written account 

ot the tact to be proved exists does not exclude parol evidence of the fact ill v. 

M\fei ( i — ), lOStatelr. 9-1, at p. 214). Thus, to prove perfurv in county court 
pioceedings the judge s notes need not be produced, but the evidence given can 
be proved by parol {IL y. Morgan (1852), 6 Cox, C. C, 107) ; printed matter can 
be given in evidence ■without producing the manuscript [R, v. Wuison {1817), 2 
btark. 116, 129) ; evidence can be given of the resolutions proposed at a meet- 


^ -iii/, II.;. persons WHO act in a public capacity have oeeu 

appointed by a document in writing, in order to prove their aiipointment it is 
not necessai} to juyduce the document, but evidence mav be given that the 
persons have acted in the alleged capacity {R. v. Gordon (1789), 1 Leach, 515, and 
cases cited on p. 689, ante). As to admissions of a partv relating to a written 
document which is not produced, see Stotterie v. Pooleg (1840), 6 M. & VI, 664, 
the lule ill which is applicable to criiniiial cases, but there seems to be no 
reported case of its being applied to such cases (lioscoe’s Criminal Evidence, 7). 

(f/) R. V. Francis (1874), L. R. 2 C. C. R. 128. The cases of R, v. Robinson 
(1865), Le. & Ca. 604, and R. v. Eb/v (1864), 4 F. & F. 666, can hardly be 
regarded as authorities to the contrary. lu R. v. Hunt (1820), 6 D. A Aid. 566, 
575, parol evidence was given of the inscriptions on banners. The fact that 
a document is in a jiarticular person’s handwriting mav he proved in a 
criminal case in any of the ditl'erent ways in which it may be proved in a 
civil case: no one of such ways is in law"^ better than another (see Taylor on 
Evidence, 10th ed., A ol. II., j)- 1666). So absence of consent of the owner of 
property to an act can in some cases be proved bv other evidence than that of 
the person whose consent is nccessarv (R, v. llazn (1826\ 2 C. A F. 458; R, v. 
Alhn (1826), 1 Mood. C. C. 154). ‘ ^ ^ ^ 
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the defendant a notice to produce the document at the trial, and if 
the defendant does not produce it at the trial and proof is given 
tracing the document to the possession of the defendant or his 
solicitor etc., and showing that the notice to produce was duly 
served, the prosecution may give secondary evidence of the 
document (r). 

If the defendant wishes to give evidence as to the contents of a 
document which is in the possession of the prosecutor, he must 
serve the prosecutor with a subpoena duces tecum. The prosecutor 
is not a party, for criminal proceedings are at the suit of the Crown, 
and a notice to produce served on the prosecutor does not enable 
the defendant to give secondary evidence, if the original is not 
produced (a-)- 

If a defendant has been served with a notice to produce a 
document and he does not produce it, and the prosecution gives 
secondary evidence of the document, the defendant cannot afterwards 
give the document in evidence (a). 


’v) A,~G, V. Le Merchant (1772), cited 2 Term E«p. 201, n. ; JL v. FJHcomhe 
13:5), 5 C. & r. 522 ; IL v. Kitson (1853), Dears. C. C. 187 ; R. v. ('/on/o/i (1784), 1 
ach, 300, n. ; R. v. Hunter (1829), 4 0. & P. 128 ; R. v. Elworthy (1807), L. R. 

S n • . * ^ ^ ^ T* .1 1 • ft * I 


( 

(183 , 

Leach 

1 C. C. 11. 103. If it is proved that a defendant read in the lioariiig of a witness 
a letter or other document or part of it, evidence can be given by tlie witness 
of what he heard without giving the defendant notice to produce (A*, v. Luyer 
(1722), 16 State Tr. 94, at p. 170 ; R. v. Moors (1801), 0 East, 419, n.). If copies of 
letters are found in the possession of the defendant and arc seized, such copies 
may be given in evidence against him, and it is not necessary to produce the 
originals (A. v. Francia (1717), 15 State Tr. 897, 941). A notice to produce a docu- 
ment known to have been destroyed is unnecessary, and secondary evidence can 
be given on proof of the destruction (R. v. ^pruyye^ cited llow v. Holt (1811), 14 

n _J i\m r k r r i * ♦ . j 


Trnveek (1827), 6 B. & 0. 394 ; R. v. Watson (1817), 2 Stark. 110, 129) or a counter- 
part (see Rurleiyh v. Stihbs (1793), 5 Term Rep. 465; Roe d. West v. Davis 
(1806), 7 East, 363), or a notice (see CoUir.y v. Treweek (1827), 6 B. & C. 394, at 
p. 398; Jory v. Orchard (1799), 2 Bos. L P. 39; Kine v. Beaumont (1822), 3 
Brod. ifc Bing. 288). It is not necessary to serve a notice to produce a docu- 
ment when, from the nature of the case, the defendant knows that he is 

nlifi TTTi ^ 1 1 i •_ *i-l_ ^ ^ M 


, ji. V. ruzsnnons (1869), 4 1. \i. C- L. !)• In an inuictment against a 
solicitor for perjury in swearing that there was no draft of a certain document 
notice to produce the draft is necessary (A\ v. Flworthy (1867), L. R. 1 C. C. R, 

1 IVA\ I f *1 4- ^ r* 1.-. ^4. ^ . c . 1 . r . 1 . . . i. 1 L M ^ 

AX 

p( 

- , . ' P* ^58). A notice to pr 

but generally is, and in criminal cases, if the defendant is in custod 3 ’and has no 
solicitor, it must be in writing. It maj' be served on the defendant himself or 
upon his solicitor (A.~G. v. A. Merchant (1772), 2 Term Rep. 2t)l, n.). It must 
be sen oil within a reasonable time of the trial, t.c., within such time as to enable 
the^ defendant to got the document from the place where it is (A‘. v. FlHomhe 
(1833), 0 C. & P. 522 ; R. v. Haworth (1830), 4 C. ^ P. 254 ; R. v. Kitson (1853), 
Dears. ( P. 187 ; R. v. JSarker (1858), 1 F. A E. 326 ; Hnyhes v. Bmld (1840), 8 
Dow 1. 315). A notice to produce should not be served on a Sunday [Iluyhes v. 
Rndd, unyra, pn- P aTTESOX, J., ut p. 317). 

(j ) AVills on Evidence, 2nd ed., ]>. 359. 

ia) Doe v. Ilodyson (1810), 12 Ad. & El. 135 ; Laxton v. Reynolds (1854), IS 
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Criminal Law and Procedure, 

on a good ground of^ivilege to p'od^e 

possession of the document is outside the 

;^s-I~Sej35ss=s 

may be given of such document or thi.m(V 
On the same principle secondary evid'ence may be given of such 


lalloaft J a n ! Jefondant does not produce the document when it is 

from a^Hn^T Vrodimn^ a document winch he alleges is the original and 
Siml ,7l "yness who is giving secondary evidencS whether it is not the 

IS Die oriSl Th! ®'‘dence to prove that it 

he i<! +1 , f bonud in such a case to hear the evidence, and, if 

(Jliwle V 11 ■ P’'',y>uah must exclude the secondary evidence 

Sn i ■ ‘ 7 of such evidence being 

illpf^e’s to Ln m the document which the defendant 

alleges to bo the original (ihid.). 

O ^il ^ !’• v- Gunt, [1S98] 1 

(1. B. ,09, C. A. ; 11 V. Ihxon (1705), ;i Burr. 1087. 

ZJn-' Ti V^r Pakke, B., at p. 049. 

o-ivpil nf • ’ ^■' I- h. & Aid. 5(i0, whore secondary evidence was 

to tl . 1 flevices on banners carried at a public meeting (see, as 

71„ V 77'n^7{ 7n% ^ '2. K'- M.VULE, J., at p. l.'Sr and see 

Joe s Cole (Jhi-l) 6 C. A R 359, at p. 300; Jo„es v. Turleton (1842), 9 JI. & AV. 

0,0, at p. 0, ' "»<)'■ V. J/cCa//a„ ;1S40), 0 M. & AV. 58, at p. 08). But in 

Circumstantial Evidence, oth ed., pp. 260, 288, 

Maule, J.. refused to allow secondary evidence of tlie contents of a coffin-plate 

exliumed. The ground of this decision was 

that the cofhn-p ate was in the circumstances removable and might have been 
produced (see //. v {^3), 1 Cox, C. C. 12, at p. 13). llSt in ordinary 

cases, where there has been a burial and no exhumation, secondary evidence of 
the inscription on a coffin- dlate would be admitted 
(e) A/iron v. Furnival (1S34), 1 Cr. M. & E. 277. 

of Riich public documents, see Taylor on Evidence, 10th ed.. 

\ ol. II., p. IloO ; and title Evidence. 

/\4.i il t . . «•« 


^ V.- 7 I i^viaence, -nu eu., Appendix A, “ Public Documents.” p. 422 ; 
and title Evidence. Any public document for the proof of which by means 
of a copy there is no statutoiy provision may be proved by an examined copy 
Ol extiact signed and certified as a true copy or extract by the officer to whose 
custody the original is intrusted (Evidence Act, 18ol (14 & 15 Yict. c. 99). 


'‘v' 
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^ Public documents are documents drawn up by public func- 
tionaries in the executive, legislative, and judicial departments of 
Government with reference to the transactions which they are 
required to enter in the course of their public duty and which 

occur within the circle of their own personal knowledge and 
observation (h). 

Sub-Sect. 3 . — Hearsay Evidence. 

762 . The rule as to the inadmissibility of hearsay applies in 
geneial to criminal trials. The exceptions to the rule also apply (/), 
but there are also two exceptions which are 2 ^eculiar to criminal 
cases, namely, (1) dying declarations and (2) complaints in cases of 
rape and similar otfences. 

Dying declarations are only admissible where the death of the 
person who made them is the subject of the cliarge (/.). 

Proclamations, treaties, and other acts of state of any forei'^n State or of 

judgments and other judicial proceedings, and all 
amclavits, pleadings and other legal documents filed or deposited in any such 
court, may similarly be proved by authenticated copies {ihl<L, s. 7). A convic- 
tion or acqiuttal of a person charged with an indictable oll'once may be proved 
oy a copy of the record witJi the formal parts omitted, certified, or purporting to 

COl 

tion, (Jnminal p-ocedure Act, 18G5 {‘IS & 29' Yict. c. IS), s. Prevention 'of 
rimes Act, 1871 (31 & 3o Viet. c. 112), s. 18. Any proclamation, order, or 
lepUation issued by the Sovereign or by the Trivy Council, either before or 
i uer Jotti June, 18G8, and any proclamation, order, or regulation issued by 
tUo ireasury, the Admiralty, the Secretaries of State, the Board of Trade, and 
0 Local (jovernment Board may be proved bv the production of a copy of the 
Oa^e«e purporting to contain such proclamation etc., or by the production of 

^ T proclamation etc., purporting to be printed by the Government 
pnnter, or under the superintendence or authority of the Stationery Oflice, or 

oo purporting to be certified (Documentary Evidence Act, 

Vift P 0 ^ ' Documentary Evidence Act, 1882 (do 

^ n\ documentary Evidence Act, 189.3 (58 Viet. c. 9)). 

A) Liylor on Evidence, lOtb ed., VoL IL, p, 1073. 

fl8373'^7 \!r V rf exceptions in criminal cases, see JL v. Bliss 

V y. ’liuctleij iperest); 

in the cimvd I ' ^ T ’ (statements by a deceased person 

Elmabeth \li k n ^ ^liorthaml notes, pp. 2(i, 38, -12 (evidence of 

C C 471 47'! ’ Wilham Stevens), It. v. (Master (1888), 10 Cox 

to his health ^ f P- BIG (statements bv a person as 

535 at n -,4I foti i i re [Inhahttants) (1855), 4 E. A B. 

K f V io all criminal casis, except in 

ntl'„,S(i83si on Crimes, Otb ed., p. 159; 1 v. 

first inin-ri-um h\\ l !i ' bigamy the prosecution cannot prove the 

P 205) bTevZ, V. C'n.foi (1844). 13 M. & W. 201, at 

time of tlio •dlpnor/'** defendant sets up as a defence that at tbe 

wife alive tlm \ of maiiiage was already married and had a liiisband or 
up {It. y. \vih,m (lM2)%^ir/p 7l<))^' reputation tho marriage whicb bo sets 

608 & C. 005; R. v. nukhinson (1822), 2 B. A C. 

A’d/«aWs(l909)'‘>fT I 'e and eeo p. 589, post. In R. y. 
she exneefAJ fA * depositions of a woman, taken when 

admis;ii:ie on 
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Admissions oi 
confessions 
bv defendant 
before trial. 


Only 

a<lmissible 
if made 
voluntarily. 


Person in 
aiUhorit3\ 


The admissibility of the particulars of a complaint made soon 
after the commission of an alleged offence in the absence of the 
defendant by the person in respect of whom a crime is alleged to 
have been committed is peculiar to rape and similar offences (Z). 

In other cases the fact of a complaint having been made is admis- 
sible, but the details are not (m). 


Sub-Sect. 4. — Confessions hy Defendant. 

763. All statements relevant to the issue which are made by a 
party (//) can be proved in evidence against the party who made them, 
unless they are privileged from disclosure (o), subject to this excep- 
tion, that admissions or confessions of guilt made by a defendant 
before his trial can only be proved against him, if they were made 
freely and voluntarily he., without being induced by hopes held out 
or fear or threats caused or used by a person in authority. 

In giving evidence of such admissions or confessions it lies upon 
the prosecution to in'ove affirmatively to the satisfaction of the 
judge who tries the case that such admissions were not induced by 
any promise of favour or advantage or by the use of fear or threats 
or pressure by a jierson in authority (p). 

By a person in authority is meant any magistrate {q), any police 
or other officer or person having custody of the defendant (r), the 
prosecutor and any person acting on behalf of the prosecutor for 
the purpose of having the defendant in custody or preferring a 
complaint against him (s). 

If the inducement is made by a person not in authority in the 
presence of a person in authority, and is acquiesced in by the 
person in authority, the confession made in consequence of such an 


(0 Ii. V. LiUymau, [ISOO] 2 Q. 13. IGT, C. C. R. ; IL v. Osborne^ [1905] 1 K. B. 
551, C. C. R. ; Beaittj v. CnUinijieoriJi (1896), 60 J. P. 740 ; R. v. Rowland (1898), 
62 J. P. 459; R. V. Kimjhuni (1902), 66 J. P. 093; R. v. Iloodless (1900), 
64 J. P. 282 ; R. v. Imjrey (1900), 64 J. P. 107 ; R. v. Rush (1896), 60 J. P. 777 ; 
see p. 613, jmf. 

on 



Viet. c. 18), s. 8 ; v. Silvcrloek, [1894] 2 Q. B. 766, C. C. R. ; and title 
Eviuexce. 

(o) See title Eviuexce. 

(p) 2 East, P. C. 657; R. v. Thompson, [1893] 2 Q. B. 12, C. C. R- B a 
confession “ proceeds from remorse or a desire to make reparation for the 
crime, it is admissible ; if it flows from hope or fear excited by a persoz^^in 
authority, it is inadmissible” [ibid., per Cave, J., at p. 15; and see -ff* y; 
Warichi^haU (1783),'! Leach, 263 \ As to a compulsory examination under s. 17 
of the Bankruptcy Act, 1883 (46 & 47 A4ct. 52), see note {(j) on p. ‘629, post. 

( 7 ) R. V, Cooper (1833), 5 C. & P. 535. 

(r) See R. v. Roswell (1842), Car. & M. 584 ; R. v. Shepherd (1836), 7 C. & P. 
579 ; R. V. Doherty (1874), 13 Cox, C. C. 23, 24 ; R. v. Enoch (1833), 5 C. & P* 
539 ; R. V. If’bn/sor (1864), 4 F. & F. 360. 



R. V. Rose (1898), 18 Cox, C. C. 717, C. C. R. ; R. v. Thoinjisony [1893] 2 Q. B. 
12, C. C. R. At one time it seems to have been thought that a confession made 
in consequence of an inducement bv any person was inadmissible (see 1^- '• 
Dunn (1831), 4 C. & P. 543 ; R. y.'SlauyhUr (1831), 4 C. & P. 544. n. ; R. v. 
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inducement is just as inadmissible as if it had been made by the 
person in authority (0 

An inducement made not to the accused himself, but to someone 


else, with the expectation that it will be communicated to the accused, 
may have the effect of making a confession inadmissible, unless it 
is shown that the confession \Yas not brought about by the 
inducement (a). 

It is for the judge in each case to decide whether on the facts the 
confession is or is not admissible (b). 


Sect. 2. 

Method of 
Proof. 


Thomas (18.34), 6 C. & P. 353 ; B. v. Walkleif (1833), C C. & P. 17.5 ; and see B. 
V. iS/jencer (1837), 7 C. & P. 776 ; B. v. Khujstun (1830), 4 C. & P. 387 ; but 
those cases cannot now be considered as authorities (see B. v. Tatfjor (1839), 8 
C. (fe P. 733). A master of a servant is not a person in authority with regard to 
this rule, if the master is not the prosecutor, and if the charge in respect of 
which the confession is made has no relation to the person or property of the 
master or of any member of his family {B. v. Moore (1852), 2 Den. 522 ; and see 

B. V. Sleeman (1853), Dears. C. C. 2-19). In B. v. Simjison (1834), 1 Mood. C. C. 
410, a confession made m consequence of threats and promises by the prose- 
cutor’s relations was held inadmissible. In cases of felony anyone can arrest 
the oil'ender (see p. 296, ante), and therefore anyone who threatens to imprison 
a person accused of felony puts himself in the position of a prosecutor within 
the meaning of the rule and is a person in authority {B. v. Barratt (1831), 4 

C. & P. 570). 

(<) B. V. Latu/her 2 Car. A Kir. 225; L\ v. Taijlor fl839), 8 C. & P. 

733; see B.\. Bountney (1836), 7 0. A P. 302; but see B. v. Boo) (1809), 
Hubs. & Ry. 153; //. v. Beere (1872), L. R. 1 C. C. R. 3()2. Rut a statement 
made by one of two prisoners to the other in the presence of the prosecutor and 

a constable (“ You hud better tell Mr. the truth”) does not come within 

the rule and does not make a subsequent confession by the other prisoner 
inadmissible, for the confirmation of a person in authority cannot be necessarily 
inferred in such a case {B. v. Barker (1861), Le. lY Ca. 42). 

(a) Bi. V. Thompson, [1893] 2 (i. R. 12, C. R. See li. v. Nnte, cited B. v. 
IJeweti (1842), Car. A M. 534, at p. 535. 

(b) Confessions have been held inadmissible in the following cases ; — B, v. 

Thompson (1783), I I.each, 291, where the person who a])preliended the accused 
said to him, “ Unless you give mo a more satisfactory account, I shall take you 
before a magistrate ” ; B. v. Barratt (1831), 4 C. & P. 570, where the captain of a 
vessel in which the accused was a sailor said, “ If you do not tell me who your 
partner was, I will commit you to prison”; A*, v. Bichards (1832), 5 C. A P. 
318, where the pro.secutrix said to the accused that if she did not tell all about 
it that ^night, the constable would be sent for next morning; B. v. Hearn 
(1841), (air. & M. 109, where goods had been stolen and the owner of the goods, 
who was also the master of the accused, said that if she did not tell the truth 
“about the things that were found in the inimp,” he would send for the 
constable to take her; /A v. Lnckhurst (1853), Dears. C. C. 248, where the 
jnoseciitor said to the prisoner, “ If you don t tell me, I will give you in charge to 
the police, till you do tell mo ” ; B. v. AbAo/ (1868), 10 Cox, C. C. 536, where an 
inspector of police told the prisoner that -‘if she did not tell, she might get 
herself into trouble, and that it w'ould be tlie worse for her” ; B. v. Cass (1784), 
1 Leach, 293, n., where the prosecutor said to the accused, “It j'ou tell me 
where they ” the stolen pods) “ are, I will be favourable to you ” ; B, v. 

l\.iia}4t>n (1830), 4 (.. A P. 38(, where the surgeon who was called to see a 

to tlie 
all vou 

jwosecutor said to the 

accusi'd, “ 1 should be obliged to you, if you would tell us what you know' about 
it ; if you will not, w'e of course can do nothing”; 7/. ?*. Cunnr (ISIS), 1 Den. 
•^29, \i here a doctor in the ju’csenee of the master and mistress of the jirisoner, 
who was accused of poisoning her mistress, saiditw'ould be better for lior to speak 
the truth (and see B. v. tSimpson (1834), 1 Mood. C. C. 410) ; B, v. 7'V/,/aV/ (1881), 


person whom^ the defendant was accu.sed of having poisoned said 
deiemlant, “Vou are under suspicion of this, and you had better tell 
know' ; A. \ . I arirahjt' (1836', 7 C. P. 551, W'bere the tirosecutor sai 
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M £usebSkin^ 

the truth, It may be better for voS” • v r Monm 
the prosecutor said to the accLed that 

accused gave liiin that, he mmht ““?7> if ‘he 


or It r 

him a haudbiil'oSidu/riwL^tr ?he°d-’'®''°'' 

;:r;w?c..?e -ouipHce who din^rictliiyT^mirl^r^^^^^^ 

f>“f f-. “ade his' coufessiou because 


ivhm-e t he u. ;<ec . ;l ’ i .u ’ ''• f-'a*- * ^Si. 

. pio.ecutiix said to the prisoner that she would for<dve the nrisoner 

nu de rXZJeS^ truth (this was held to make inadmissible confessions 
ri. °f ff^® O'fofaal promise); aud see 

jj- 1 ■ 4 .Y. ' ^ox, C. C. Gb9 ; Ii. V. JVarniwham (1851), 2 Den. 

u4 to’donZZ Z f® •'i P'f®o«er accused of larceny, » It is of no 

iirisone n ' n,;tV^ the piece of goods at the station house,'” and on the 

y-cnih telTh ^ u” ^'“‘f ff "■"“f'f f>® f^®sf fo'’ h™ if f*® 

Ik t not nnnf V ff '' ffiep'-is®'!®!-, “ It is better for you to tell the truth aud 

le extieniities you are doing” (this was held to make inad- 

•nintlio s a enient made on the same day about eight hours afterwards to 
anothei^ainstablo) ; and see B. v. Ba/e (1871), 11 Cox, C. C. 686; B. v. lu.ff/^er 

‘‘f " C’ 'itl-’. 579; /,’. v. T/^omp- 

hvi il '‘‘ If" ti P' r’ ^•' "'f'®’’® the prosecutor said to the prisoner’s 

7' V « , f’*'"'” f°*' bother to make a statement ” ; 

til'll ' ■ b/ L. J. (q. b.) 289, C. C. R., where the prosecutor said to 

tne prisoner, wdio was accused of stealing corn, “You had better tell me all 

HmoU - ^»'ch expressions as “You had better tell the 

n, +1 ’.* 1 ^! 1 better for you to tell the truth,” when uttered b}’ a person in 
I loii }» ^‘^'6 acquired a sort of technical meaning imjiorting either a threat 

wihS't <'“')■ “■ ‘ C *■ iSiLv, C.R. ..d 

admissible in the following cases:-/?, v. F^oiv 
irtu.q, Kuss. cV Ry. lo3, wliere persons who had nothing to do with the appre- 
KiiMon, ])i osccution, or examination of tlie prisoner admonished him in the 
presence ot a constable to tell the truth ; and see /?. v. Gibbous (18231, 1 C. & P. 

// ' Slee^^au (1853), Dears. 0. G. 2-19; 

I. . n /(im (K 8), 1 Mood. 0. C. ISb, where the confession was made in 
consequence of the persuasion of a clergyman; /?. v. 'J)/kr (1823), 1 C. & F. 

1-d, where the inducement was by a person not in authority and the confession 
to a person in authority ; Jt. y. Cb-wes (1830), 4 C. R. 221*, where a confession 
01 statement was made after the inducement ceased to operate; and see /?. v. 
Juchards (1832), o C. & P. 318; /?. y. //owts (1834), G C. & P. 404;/?. v. 
Doji/Zo/ (IS-lo), 1 Car. & Kir. 037 ; /?. y. Jiusbr (1821), Phillipps on Eyidence, 
loth ed., A ol. L, 414 ; /?. y. Ltuf/aie{]H]o), Phillipps on Evidence, 10th ed., Vol. L, 

"^ 1 ^-’ b 7’ (l'^*i7), L. R. 1 C. C. R. 93, where a person in authority 

advised the prisoner on moral grounds to speak the truth ; and see B. v. IC'Vd 
(lS3o), 1 Jlood. C. C. 452 ; B. v. /,'or<- (1872), L. R. 1 C. C. R. 332. A confession 
IS admissible, if the inducemont has no reference to the defendant’s escape 
from the charge brought against him (B. v. Lloi/d (1834), 3 C. & P. 393 ; 

Ji, y. Green (1834), 0 C. & P. 055). or where the words used by the person 
in authority import no promise or threat (/?. y. Jo„€s (1872), 12 Cox, C. C. 2-11, 

C. C. R.). ^ And a confession was held to be admissible, where it was made 
after a police constable had told the prisoner that “he need not say anything to 
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Part VI. — Evidence in Criminal Cases. 


';;; A defendant may be convicted on his own confession witliout any 
^ corroborating evidence (c). 

764. A statement made by another person by the authority of 
the prisoner is evidence against the prisoner as much as if he had 
made the statement himself (ci). 

765. If there are several persons accused of a crime and one of 
themmakesconfessions or admissions, such confessions or admissions 

are evidence only against the party who made them (e ) ; but where 

cnmiiiato b,iiiisGlf, but * wbat bo did sny would bo taken down and used as 
evidence against him ” ; see II v. Jiahln/ (1852), 2 Den. 4,30, disapprovinn- of the 
following cases v. Drew (1837), 8 C. ct P. 140; IL v. Morfou (?843) 2 
Mood. & E. 514; It v. Furkt/ (1844), 1 Cox, C. C. 70; It v. y/ams (1844), 
1 Cox, C. G. 106. As to confessions made under the influence of drink, see 
y^,_v. Splhhury (1835), 7 C. & P. 187; B. v. SeDvn (1822), 3 Russell on 
Crimes, 482. The mere use of artifice to obtain a confession does not make 
the confession inadmissible, hut a confession so obtained has very little 
wyight (It V. Thornns (1836), 7 C. A: P. 3-15; It v. Shan) (1834), 6 C. A P. 
3(2;^ It V. DerrhujUni (1826), 2 C. k P. 418; It v. Durkif (1818j, 1 Phillipps 
on Lvidence, 10th ed., 420). What a prisoner is overheard to say to another 
person or to himself is receivable in evidence against him, hut see ner 
Aldersox, B.^ It Y, Himons (1834). 6 C. A P. 540, at p. 541 ; and Earle v. 
yie/ren (1833), o C. & 1. o42, n. Statements made by a defendant in answer 
to questions put by a ])olice constable or ])rosecutor are not />so facto inadmis- 

n^n Cox, C. C. 228 ; It y. liracMmry (1893). 17 Cox, 

0. j. 628, It \ Hirst (1896), 18 Cox. C. (’. 374; Bof/ers y. liawktit (1898), 67 
Ij. 3. (Q. B.) o2f>); but where such statements are rniulo under iiressure bv the 
police constoblo or prosecutor, as where there is improper cross-examination of 
a prisoner m custody, or an attempt made to trap the accused or to manufacture 

evidence, sucdi statements may he rejected as inadmissible [B, wMale (1893), 17 

^ C89S), 19 Cox, C. C. 16; It wMoruau (1895), 59 J. P. 

1 I y^. v. KuujJit (1905), 20 Cox, C. C. 711). A constable may ask a suspected 
person questions before taking him into custody, to ascertain whether there are 

’ 'I *’‘'’'‘‘<1 »otask(iuestions of a iiersoii 

t. t. 228), but the mere fact that a statement is made in reidy to a question 

1 K E *69^” f^tatement inadmissible {It V. Best, [1909] 

- a * {C- C. A., disapproving of It v. (iavia (1885), 15 Cox 656) I 
nagistiate has no right to ask the accused any questions except’ questions 

iS;, 'r,:';;' 

scribed by s 1 & ! / ’ r Vn" statutory questions ])re- 

^ Offences Act, 1848 (11 ^ 12 Viet c 4*>) unless 

Viet c 3GP Evidence Act, 1898“(61 & 62 

evidence the answe? nf does interrogate an accused who does not so give 
V Berriman 0854) r P ^^^ccused is inadmissible as evidence against him (It 

aiid It. t'ltJllii (1837,' V'e it sit SJO). > C. JS P. 388. 

to the contrary. ^ i> ' i, P. 832, cannot now bo regarded as authorities 

■240 • r“V'-D treason, se(^ v. Tong{\m2), Post. 

^'(d) w'po’k 240^^ V. sJ;!?;(no8); 

(1880),^ 14 Cot“ c C 4&t 7’ P !?■ 
a solicitor “ consequence of” ifT/'' 

equivalent to a letter written bvtl. “ .interview wuth the prisoner was not 

and was therefore not eviLnce^Min^tf°'’ instructions of the prisoner, 

will not make the princTnal 

authorised the act tspr. i v/ > cnminally responsible, unless the principal 

(1806), 29 State Tr. 550, ^it 764). 

FkLr (1829), i Lew C C lof'^P i ’’ 

/ . L. 1U7. In an indictment against an accessory the 
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Crimixal Law and Procedure. 

confessions or admissions are made by an accomnlice in 
piesence of the other party in such circumstances that the other 

L hr S “ .“"‘faicling such st.temenr.l one 

then the scatemeut of the accomplice becomes evidence against such 
lei paity, and a confession may be inferred from the conduct 
and demeanour of the prisoner when he hears such a statement (/). 

presence of the accused is 
evidence against him, if he had an opportunity of contradicting it 

at once and did not, and if the circumstances are such that 

le ^'ould naturally be expected to contradict it, if he did not 
admit it(g). 

Evidence of this kind is not admissible at all against the accused, 
when the statement is made in such circumstances that he had no 
opportunity of contradicting it at once, c.y., if it is made when the 
prisoner is before a magistrate (/t). 

®''i‘^6nce of a confession by an accused fiersou is given 

on behalf of the prosecution, the whole of the confession must be 

used ; the prosecution must take the whole of it together and 

cannot select one part and leave another (i). But if part of a state- 

menfc tends to show the guilt of the accused and jmrt of it to show 

his innocence, the jury may, if they choose, believe the part 

which IS against him and disbelieve that which is in his 
favour (/i). 

Even if a confession is inadmissible in evidence, yet facts the 
knowledge of which has been obtained by means of such inadmis- 
sible confession may be proved on behalf of the prosecution (/). 


confession of the principal is not evidence of the guilt of the principal as 
against the accessory (7^. v. (1S32), 1 Mood. C. C. 347), As to evidence 

on a charge of murder of the dying declarations of the murdered person who 
IS cnmi?i/s, see 7^ v. Tif/Mer (1781), 1 East, R C. 354. Statements 

made, like acts done, b}’ one of several accomplices or co-conspirators in pur 


(./) Phillipps on Evidence, lOth cd’., Vol.I., 405 ; R.y. nrojn/,ead(m(i), 71 J.P. 
lOd, 0. C . It. See II. v. ^fale (1893), 17 Cox, C. C. 689 ; Jl. v. Hirst (1896), IS 
Cox, C. C. 3/4; li. V. Pearson (No. 1) (1908), 72 J. P. 449. 

^ (.'?) See It. V. Smithies (1832), 5 C. & P. 332; It. y. Parfleft (1837), 7 C. & P- 
832, where the rule was applied to a statement made by a wife in the presence 
of her husband, althe^gh the wife could not be called against her husband to 
prove such a state'^t; but see 7?. v. Smith (1897), 18 Cox, C. C. 470; 
Uiedemaun v. IVatpoIe, [1891] 2 Q. B. 534, C. A,, per Lord Esher, M.R., at 
p. 537 ; IL y. Pearson, supra. 

(h) R. V. Appleby (1821), 3 Stark. 33; Melen v. Andrews (1829), Mood. & M. 
336 ; R. V. Turner (1832), 1 Mood. C. C. 347 ; and see R. v. Smith (1897), 18 
Cox, C. 0. 470. 

(0 R. V. Jones (1827), 2 C. & P. 629. 

(k) R. V. Hiygins (1829), 3 C. & P. 603; R. v. Clewes (1830), 4 C. & P- 221; 
R. V. Steptoe (1830), 4 0. & P. 397. 

(/) R. V. Warickshall (1783), 1 Leach, 263. In R. v. Griffin (1809), Enss. 
& By. 151, the prosecutor was not allowed to prove a confession by the prisoner 
on a charge of larceny, but was allowed to prove “ that the prisoner brought 
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768. If a confession has been reduced to writing, and it is 
written or signed by the accused, the writing must be given in 
evidence and, if proved, read by the officer of the court. If it is not 
written by the accused, but taken down by someone else and not 
signed by the prisoner, the confession can only be proved by the 
person who took it down, who must state what the accused said, 
and may use the writing to refresh his memory (in). 

769. At the preliminary examination into a charge before 
examining justices the defendant is asked at the close of the case 
for the prosecution whether he wishes to say anything in answer 
to the charge and is expressly cautioned. Any statement that the 
defendant then makes, if it appears on the depositions, may be 
given in evidence against him on his trial ; and any statement 
made by him, either before or after he is so asked, may also be 
given in evidence against him, if it appears on the depositions (/O- 

Any evidence which a defendant gives on oath or aftirmation 
before the examining justices under the Criminal Evidence Act, 
1898 (o), may also be used against him on his trial (p). 

Any evidence which a defendant lias given on a former occa- 
sion as a witness is evidence against him, if properly proved Cj), 


him a guinea and a bauk note, which lie gave up to tlio prosecutor as one of 
the notes he had stolen.” But see JL v. Jones (1809), Buss, ct By. lo2 ; B. v. 
Jenkins (1822), Russ. & By. 492. If a prisoner makes a statement describing 
where articles connected with a crime are to be found and such articles are 
found in consequence of the statement, the finding of the articles may bo 
proved, although the statement itself mav be inadmissible. 

(?/i) IL Y. Layer (1722), 16 State Tr. 94, 214 ; JL v. Sivatkins (1831), 4 C. & P. 
548, at p. 550 ; see R. v. Gay (1835), 7 C. & P. 230. 

(n) Seep. 310, ante. Such statements, however, if made by a pri.soner who 
does not give evidence, but who is interrogated by the magistrate, are 
inadmissible (/?, V. I^t-rrhaan (1854), 6 Cox, C. C. 388 ; and see p. 397, ante). 

(o) 01 & 02 Viet. c. 30 ; and see p. 317, ante. 

{p) JL V. Bird (1898), 19 Cox, C. C. 180, C. C. B. 

(v) Repositions yf tlio defendant who is called as a witness at a coroner’s 
inquisition are evidence against him {R, v. Bateman (1800), 4 P. & F. 1008; 
R. V. Colmer (1804), 9 Cox, C. C. 500 ; but see JL v. Wheehif (1838), 8 C. & P. 
2o0 ; JL V. Owen (1839), 9 C. & P. S3, 238 ; R. v. SanJys (1841), Car. & M. 345). 
Depositions of the defendant upon an inquiry before commissioners appointed 
to investigate the origin of fires (in Quebec), and authorised to examine 
witnesses on oath, -were held by the Privy Council to be admissible in evidence 
against him on his tiial for arson [JL v. Cooie (1873), L. B. 4 P. C. 599) ; and 

fr-n ^ ^ V. Chidley (1800), 8 Cox, C. C. 

300 , R. V. I.aurent (1898), 62 J. P. 250. Under the bankruptcy law (see 

Bankmptcy Act, 1883 (40 & 47 Viet. c. 52), s. 17 (8), and title Bankruptcy, 
o . il., p. (3) a bankrupt in his examination in bankruptcy is bound to 
answer all questions touching matters relating to his trade, dealings, or 
es a e, or which might tend to disclose any secret grant, conveyance, or 
concea went of his lands, tenements, goods, money or debts, and he cannot 
o jec t lat ms answers may incriminate him, and his answers, though 
on mg to inciiminate him, may be given in evidence against him on a 
cnmina chi^ge, except in a prosecution for the misdemeanours mentioned in 


uaiLoii) Acr, ijui, 8. J , ; and Bankruptcy Act, 1890 (53 A 54 Viet. c. 71), s. 27 ; 
and see JL v. 8co« (1856), Dears. & B. 47 ; R. v. Cross (1850), Dears. A B. 08 ; 
JL V. Jtobinson (186Q, L. R. 1 C. C. B. 80 ; JL v. JJillam (1872), 12 Cox, C. C. 


Sect. 2. 

Method of 
Proof. 

Written 

confe.s.si<in. 


Statement of \ 

defendant 

before 

examining 

justices. 


Bvidence 
"iven bv 
defendant 
admissible. 


400 

Sect. 2. 

Method of 
Proof. 


Competency 
of witnesses 
in civil 
proceediiifTS. 


Criminal Law and Procedure. 

there iS some s?a“ orj rvS iSS tl o f 

in other proceedings (s). ® evidence inadmissible 


Sect. 3. 


Competency of Witnesses in Criminal Proceedings. 


Sub-Sect. 1 . — in General. 


(l/Ihiidreli f "ri give evidence except 

n ellSce to te H I ««fficieSt 

spealung the truth; (2) idiots and insane persons who at the [ime 

tendered as witnesses are mentally incapable of testifying- 
(3) deaf and dumb persons, if they are unable by signs or otherwife 

thou-hts^ to“ ntr communicate their 

causes such as illness and drunkenness, are for the time incapable 
events(?/^^”^^”^ questions and of giving a rational account of 


C C E // V risaVf.’,niF- V- (18-2), L. E. 2 

exLIU ’J' 1 ; i P- ^ bankrupt, when so 

1 cl ito " n object to answer a question on the ground that it does not 

Jid ^ "f • " ^^‘'“ibied ; but, if he does not so object 

2\ Z T '} question which does not relate to such matters, liis answer 
r 'a "b'‘?‘ust him in other proceedings (/?. v. S%ye«(18o6), Dears. 

rJ Vi; i'l other than the bankrupt, examined under s. 17 

oLIho Act 1883 (46 & 47 Vict. c 52), may refuse to answer 

questions on the gromid that his answers may incriminate him (He Frith, 

' X paj c , e tofiehl (18ii), 6 Ch. D. 230, C. A.). The answers of a bankrupt 
il” ox;™'"‘'lt;ou under s. 24 or s. 27 of the Bankruptcy Act, 1883 (46 
IV 1 \ ict. c. o2), caimqt be used against him in prosecutioiis for the mis- 
demeanours- mentioned in s. 1 of the Larceny Act, 1901, or ss. 77—84 of the 
Larceny Act 1861 (Bankruptcy Act, 1890 (53 & 54 Viet. c. 71), s. 27 (2) ). Quaere, 
whether such answers can be used in prosecutions for other offences : see Arch- 

ismiVF'TlTAi P- The exception in the Bankruptcy Act, 

1890 (j 3 A u4 A ict. c. 1 1), s. 2i (2), as regards the misdemeanours specified above, 

doc.s not “'Pply , o a s^tenient of affairs filed by a bankrupt under the Bank- 

riiptcA Act, 1883 (46 A 47 ^ ict. c. 52), s. 16, and such a statement may be used 

in /iT*l /•! ny'x c\ 1* -1 * 


v.u V. . ^ ooz, u. u. IL). As to a banknipt’s balance 

bemg used in evidence against bim, see IL v. BritUni (1838), 1 Mood. 

29 i ; /i. V. If heater (1838), 2 Mood. C. C. 45, 51. ^ 

(r) IL V. Garheit (1847), 1 Den. 236; see It y. Merceron (1818), 2 Stark. 
366. 

( 5 ) Tlnia, under the Corrupt and Illegal Practices Prevention Act, 1883 
(46 & 47 \ ict. c. ol), s. 59 (l)(b), an answer by a person to a question put 

t is not, except in the case of criminal pro- 
ceedings for perjury in respect of such eyidence, admissible in evidence against 


(1881), 8 Q. B. D. 267). ... 

Medals Act, 1863 (26 & 27 Vict. c. 119), s, 5; Land Transfer Act, 1875 
(38 & 39 Vict. c. 87). s. 103; Explosive Substances Act, 1883 (46 Vict. c. 3), 
s. 6 (2) ; Merchandise Marks Act, 1887 (50 & 51 Vict. c. 28, s. 19 (2). 

(t) It has been said that a person under sentence of death is civilly dead, 
and therefore incompetent as a witness (B. v. Wehb (1867), 11 Cox, C. C. 133): 
but see Evidence Act, 1843 (6 & 7 Vict. c. 85), s. 1 ; Forfeiture Act, 1870 
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Persons who are not incompetent for the specified reasons to 
give evidence are compellable to give evidence (a), unless they are 
privileged from making disclosures (7i). But tlie defendant in a 
criminal prosecution and the husband or wife of the defendant are 
incompetent witnesses for the prosecution except in certain cases (/•), 
and in most criminal proceedings (d) are only competent witnesses 
for the defence subject to certain limitations. 

Witnesses who are competent to give evidence in criminal cases 
are also compellable to give evidence subject to the same grounds of 
privilege as in civil proceedings (e), and subject to this further 


(33 & 34 Viet. c. 23), s. 1, a:ul II. v. FIfzyerald (1884), cited in Taylor on 
Evidence, 10th ed., Vol. II., j). floO. 

(m) ihe common law, it has been said, knows no distinction between com- 
petent and compellable witnesses (Taylor on Evidence, lOtb ed., Vol. I., p. 047, 
n. 0), but it seems that the Kin", foreign sovereigns and foreign ambassadors) 

who are not compellable to give evidence, are competent witnesses ; see Taylor 
on Evidence, lOtb ed., Vol. II., 98!). 

(ft) Persons who are privileged from making disclosures are— husbands and 
wives, who a,re privileged Ironi disclosing communications made to one another 
duiing marriage ; lawyers and clients, who are jirivilegod from disclo.sing con- 
ndential coinniunicatioiis made lor the purpose of obtaining legal advice (except 
communications made for the purjiose of committing a crime, or communica- 
tions which are part of a criminal or unlawful proceeding); public ofTicers, who 
are privileged from disclosing facts or documents the disclosure of which they 
declare to be injurious in the public interest. A witness may also refuse to 
answer a question the answer to wliich may tend to criminate him by exposiim 
him to a criminal charge, or to a penalty or forfeiture. It seems that a 
minister of religion is not privileged from giving evidence of confes.'iious made 
to him under the seal of secrecy (see title Evidenx'E). The judge who tries a 
case cannot be called as witness in the case, and, it seems, may object to give 
evidence m another case as to matters with which he became acquainted while 
he was acting as judge (Taylor on Evidence, 10th ed., Vol. I., (i(i.7 ; Vol, II 
J8i ) As to advocates giving evidence of facts etc. which they have learned 

w lie acting as advocates, but which were not confidentially communicated to 
them see title Baukisteiis, Vol. III., p. 990. 

(r) bee p. 402, post. 

01) See p. 40,3, luist. 



ofRoials are T.rivOn.. V f ^ v V • ^ olhcers and public 
witnesses fo/tliA ( Vnx- tlisclosing the source of their information, and 
fViP r.Vmt.'nni fi "v pro-secutioiis are privileged from disclosing 



niiinicationmadeby wavofconfes^ • T ’ P ^/om- 

nrivile<red and tho voro, ; . ^ of religion, is probably iic 

iustam^s the iudn-o=; Irtii' compcdled to disclose it, though in mauj 

J g ■ \ e shown a great disinclination to compel such disclosui'o" 

II.L. — JX. 
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give evidence exce^f , ee 'wn cats n ‘ T .'“friable to 

cases it is for the iucl-e to rllSo ? criminal as in civil 

me judge to decide on the competency of a witness (</). 

Sub-Secc. 2.~Endciice of Defendant. 

on oath and he still can do this itslerdtttvttenccr* 

«s -T 7 1 

=d^£ ttir £r ” 

CO deftX! (0 »" ‘™‘’ Xat Of L a 

nnV-tve" P^e^'^ed guilty 

uive ev n • Smlty, or if he is acquitted, can 

m itain^npvp,,?'''"®* t®'' co-defendants. If an indictment 

one of 1 the defendants pleads guilty to 

ano(lmv^d!f« f’ "'ttness against 

on tliP nil I ^ course is to take a verdict of acquittal 

on the other counts before calling him. 

A defendant in respect of whom a verdict of not guilty or a 
co-defenJant* {m) ®^tered may give evidence for or against a 



(ISGO), 2F.&F. 4. 

(/) See pp. 403, 406, ;iosf. 

nS2^'^9To tn. E. 1 C. C. E. 33; and see B. v. Wakefield 

dti ‘ 1, J It ~ ‘ ■■ of this kind are often decided on the voir 

rnn?nptlf *® a vitnoss who has been admitted as 

ev dlnpp ®‘?® evidence, and is afterwards found to be incompetent, his 

j"EV (E. V. W/nfeliead, supra). 

^ ^ ® statutoiy modification of the common law rule, see p. 403, 

■f /I T 'nTl'm Erchbold, Criminal Pleading etc., 23rd ed., p. 210 ; E. 

n s 1’-T£' - ’ p"n’ T'T T Cox, C. C. 306; li. y. Millhouse 

(ESS2), 15 Cox, C. C. 122; 11. v. 
^ if?r!^(1903), _0 Cox, Cy. 334. The right was preserved by the Criminal 
Evidence Act, LSOS (61 & 62 Yict. c. 36), s. 1 (h) (see /?. v. Pope (1902), 18 
. . . ^ i 0‘ J-here has been considerable difference of opinion among the 

judges as to the time when the statement should be made; some judges have 
ruled that the statement must be made before the speech of the prisoner’s 
^uusel (see 11 v. Blades, supra; IL v. DoherUf, supra; R. y. Pope, supra; 

rr 7l 5i/pra); others have allowed it to be made afterwards [R v. 

Hull supra; R. v. Mill/iouse, supra; B, v. Shimmin, supra). 

(/*/) As to the statutory modification of the coran) on law ruJe, see p. 403, post^ 
(0 Pityve (1872), L. E* 1 C. C. E. 349; P. v. Bradluugh (18S3), 

lo Cox, C. C. 217 ; Winsur v. H. (1866), L. E. 1 Q. E. 390, Ex. Ch. 

(m) ]\ right v. Paulin (1824), Ey, & M. 128; P. v. Poivland {IS26), Ey. & 
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772 . In a prosecution for the non-repair of a highway or bridge 
or for a nuisance to a highway, river, or bridge, and other prosecu- 
tions which are instituted for the purpose of trying or enforciii" a 
civil right only, it is provided by statute (a) that tbe^defendant sluill 
be a competent and compellable witness for either the prosecution 
01 the defence (u). In no other case is a defendant competent to 
give evidence for the prosecution on his trial {a). 


SecT. :i. 

Com- 
petency of 
Witnesses 
in Criminal 
Proceed- 
ings. 


defendant is now by statute a competent witness for 
the defence at every stage of criminal proceedings either on bis own 
behalf oi on behalf of any person who is tried along with him, but 
he cannot be called as a witness except upon bis own application (/;) ; 


Statutory 

exceptions. 

"W hen 

defendant is 
both a com- 
petent and 
compellable 
witness. 


T; ’ Cox, C. c. n. V. ni„h (l.SLj) 1 Den 

; It. V. Oallagher lo Cox (’ 0 (Jl (' I’ 1’ Ac > // • ’ 

p ‘ioO ante ^ v . v. oi, i.. u. As to prosegm^ seo 

;«) Evidouco Act, 1877 (-10 &- 4] Viet. c. M). 

/-) /.o the defendant is compellable to pvo evidonco for the nro.secution 
competent to give evidence on lies own behalf, and coinjicdlablo to give evidence 
foi tho defence of other poisons who aro indicted along with him ^ 

(n) The Irevention of Cruelty to ('hibiren Act, 11104 (4 Edw. 7 c 151 s ]■> n, 

amended by the Children Act, 190,8 (S iOdw. 7, c. 07) (see .sc4iedule),',n'ovide.rthat 
a pjisoii accused of any olVeiico under the first-named Act is to bo eoinnetent but 
not compe lable to give evidence. This means, it seems, to give evidence for K 
efence only ; the section as it stands might seoni to sanctimi the S" Id ovl! 

CVimtoal eS.too Art 'iS'jTl's .sVirf f”"’ 

« rrsz 'd £) 7?^^ if ’'77 f : r'"’'"'- 

•eom. O i„„« bem iLTlc.l" I”™" CkuI-.J. It 

- ( ') Evidence Act, (^jl & (j‘> Viet e 'U\\ a i Ti \ ^ 

mto force on 12th October - /•iw Act came 

notwithstanding any oiiactment iiV f " ’ '41 criminal proceedings 

does not aifoct^ho Vov Sion V r 1 ^>4 

(see supra). At the th r o tl -'^'''.4«nco Act, 1,877 (40 A 41 Viet. c. 14) 

1898 (01 & 02 ^'ict. c. ,801 tberp Pa'‘’S'»b' of tho Criminal Evidence Act, 

a defendant, or tho wife or hiisbalid oA'7?^'T '^‘‘itiites in force which made 
it seems that all these Acts are sm o,. . competent to give evidence; 

(01 & 02 Viet. c. 80), and are now i./ ^ 's Criminal Evidence Act, 1,898 

matter of that Act (see Charm, < v ,'1°';®’)*®'“'.''. so far as they relate to tlie siiliject- 

of tlio Law of Evidence, 0th ed' n ^ ’‘gost 

P- 977; A. V. A7Cs (1899) oVi T b 10th ed.. Vol. 11., 

;Pi ; /;. V. Bra, ,7 (1899), (8 J p m Vl n • "r’rT 

(111 A 02 Viet. e. 80), subiect t7 fof Criminal Evidence Act, 1,89,8 

(40 & 41 Viet. c. 14), is the iovenu',*^ A f Evidence Act, ,,877 

and wives or husbands of defciidants^^'stfl- ‘bS^rds the evidence of defendants 
^ let. c. 30), s. 0 (1) 1 and evp77 t ^ <-'™‘'ial Evidence Act, 1,80,8 (01 & 02 

to the same subject-matter must containing provisions relating 

■the Criminal Evidence Act, 1898 ’(01 ro'M^’ “7^1 T""'® 

cv. 0. \ ict. c. db), be construed subject to 

o 1) 2 


AVhen 

defendant is 
a competent 
bnt not a 

compellable 

witness. 
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terc„”‘eSS“' s™ 



Jht S" evidence like other witnesses on 

oath 01 attiimation, and, unless otherwise ordered by the court from 

the_witness-oox or other place from which the other witnesses give 

their evidence (c). He is not, however, treated altogether as^an 

ordinary witness or as a person who might naturally be expected to 
be called as a witness (d). ^ 

If a defendant has given evidence in his own behalf which 
IS not adverse to a co-defendant, and a co-defendant examines 
urn in Ills own defence, the defendant who gives evidence becomes 
a witness for the co-defendant ivho examines him (e). 

If a defendant gives evidence on his own behalf, it is no objection 

in cross-examination that it may tend to 
criminate him as to the offence charged (,/') ; but he must not be 
asked, and it asked cannot be required to answer, any question tending 
to show that he has committed or been convicted of or charged 
wit 1 any offence other than that wdth which he is then charged 
or that he is of bad character, (1) unless the proof that he has 
committed or been convicted of such other offence is admissible 
to show that he is guilty of the offence wdth wdiich he is then 
chaiged {</) ; or (2) unless he has personally or by liis advocate 
asked questions of the witnesses for the prosecution with a view 
to establish his own good character, or has given evidence of 
Ills good character; or (3) unless the nature or conduct of the 
detence is such ns to involve imputations on the character of the 
prosecutor or of the witnesses for tlie in'osecution(//); or (4) unless 



1 ' 


^ I (1900), Cl J. P. 80S). A prisoner ou-bt to be distinctly 

told that he bas a right to give evidence on bis own behalf (A. v. Warren (1909), 

m*0 X. Jj« UJO) O. 0* 

(r) Criminal Evidence Act, 1898 (81 & 82 Viet. c. 36), s. 1 (c). 

(«) ^ee p. 368, ante. ' 

(c) See Ji. V. Bnrfiitt {1S66), 6 Cox, C. C. 458 COR at u 4G0* M. v- 
llcuhvo, [1902] 1 K.13. 882. C. C. E.; at p. 888 ’ ’ 

,/ ) Criminal Evidence Act, 1898 (61 & 82 Viet. c. 36), s. 1 (e). 

(//) See p. 380, ^ ' 

{h} A y., such an imputation is involved if the defendant states on oath that 
one of the witnesses for the prosecution committed the offence with which he 



tVo chaiged (A. v. Marshal! (1899), 63 J. P. 36), or suggests that the prosecutrix 
ths a “drunken wastrel [1!. v. Holmes, 7'imes, 31st January, 1899, p. 11), orthafc 
hovveyrosecutrix ou a charge of attempted rape consented to the acts which form 
n imjasis of the charge (A*, v. Fisher, Times, 31st Januaiy, 1899, p 1 1, which was, 
given >ver, dissented from m R. v. Sheehan (1908), 72 J. P. 232, which see). Such 
I^1904;tputation is not involved, if the defendant merely states that the evidence 


J an 




as '-U \hy the prosecutor is a lie and that the prosecutor is a liar (R. v. Rouse, 
1 K. D. 184, C. C. R.), or if the defendant suggests that he wasemployed 


informer by a detective who was a witness for the prosecution {R. v. 
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Part VI.— Evidence in Criminal Cases. 

he has given evidence against any other jierson charged with the 
same offence (i). 

Sub-Sect. 3. — Evidence of Wife or Ilnshand of Defendant. 

775 . At common law (7r) the wife or husband of a defendant 

cannot give evidence for the prosecution or for the defence on the 
trial of the defendant, except in cases of offences committed by the 
defendant against the person or liberty of the other party to the 
marriage, and in such cases the wife or husband of the defendant 
can be compelled to give evidence for the prosecution without the 
consent of the other party to the marriage (/). 

According to the weight of authority, this exception does not apply 
to cases of treason {m). 


1 


1 K. K 131, 0. 0. li.). See L\ v. [l!i()0], 1 K. P. oOS, 

C. A., where a prisfiner in evidence niiide jui alle^Mtinn agiiinst ii witness 

f hnt the making of such an iiujnitation was not the substance 

of the defence or part of the nature or conduct (d' the doience, and it was held 

that the making of such an imputation did not let in e\ idence as to the prisoner’s 
bad character. 

(i) If such questions are asked in circunistance.s that do not come witliin the 
specihed excei)tions, and the defendant is convicted, the conviction is bad and 
wili be set aside [Vhttrnuvh v. Mmiaud, [1900] 1 (t. P. 4M ; Ii. v. House, ribOl] 

A statutory moditications of the coinnion law rule, see p. -lOl), pod. 

( ) J Hawk. P. 0 ., Sth ed., c. -Ui, ss. (>7 — 79; 1 Hale, 1\ ( 301 ; li. v. (172o), 
otra. (>,J3 (assault) ; li. \. 7-’t'(//rt'(ISi()), 9 ('. lV; P. at p. ()(iS (shooting with intent 
muider) ; R, \. Je/lpman (1S38), S C. X’ P. (JiM (committing an uunatiirul 
onence) ; Lord Andie fs Case (1031), 3 State Tr. -lOj (rape by aiding anotlier 
peison to ravish the defendant’s wife] ; where a woman lias been abducted and 
oiced to marry the abductor, the woman can give evidence against the 
^ J tr charged with abduction, the reason being that the marriage is null 
. i ’A* (b^-7), 2 Lew. C. 279) ; a/iftr, if the woman has after being 

a ( ucted consented to the inarriago voluntarily, or if a forced marriage has 
been ratified by voluntary cohabilaliun (1 Hale, ‘P. i 302, mi). It seems that 
a mainago is brought about by fraudulent misrepreseiituliuns, and the husband 

^ i ^ ^ charge based on tlie.se rein’esentations, the 

ir b^'’c evidence against the defeinlaiit {li. \. Herjeant 

wWi ^ - Hawk. i’. GOl. (Jmere, 

+if ic pioper rule is that such evidence couhl be given, if the repre.senta- 

[bS97]'*p' ^ i^ature as to make the marriage \oid (see Moss v. Moss, 

hf}!^ 11 bigamy the true wife or liusbund of the defendant cannot 

/?a 1^.1 n ^ '1'- 1 ; P. V. 

n 111 '^T> /7 ^ false wife or husband can give evidence 

ilulrtu ^ ‘ <’• Nothing in 

wifp nr i !*/*4 . 1^98 (01 A 02 Viet. c. 30), affects the case where the 

1- Mr I. ^*^ ■‘*^* cl u person charged with an offence can bo called at common 

turner .Za-'T"" consent of the person charged (s. 4(2)). The 

1 aul ions of a wife or husband arc admissible as evidence against the 

wlin i 1*^ iV ^ wbeu charged with the murder or manslaughter of the per.st>>ii 

oS«rT wittrr <"■ '■ 

1 li.rownl. 47 ; 1 Hale, 1>. C. 301. But in'.' Hawk. Ik t'., 

treated as 
lOt/h cd.. 
riy&, 280 ; 

MV J ’ *1 , - - . , AO *iv i aiO VM.I I Ot jtllC WllO 

[Nideuc^ Vo\ Esf)* busband on a charge of treason (JtlcNa’ly, 
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Criminal Law and Procedure. 

husband is a competent witness for the defence (a). ® ^ 

if more persons than one are indicted and tried tocrether no wife 

defendant can at common law(o)’ give evidence 

^^^e ot tlie witness tendered can give evidence (p). 

776. The wife or liusband of a defendant is a competent 
and compel able witness either for the prosecution or fo? the 

hlhweyretc ‘■'‘“‘“S lo the noe-repair of 

ma^? husband of a person charged with certain offences (i-) 

defence and without the consent of the person charged (a). 

nr 1 enactment does not seem to be to make the wife 

01 husband of the party charged with the specified offences 
a compellable witness either for the prosecution or for the 



(o? Abbott, C.J., at p. 3d4. 

SVo^n 400 the common law rule, see infra. 




•1 vJvi'ff 1 V • ^ reiused to admit as evidence against a defendant 

coS iJ n -■ wife while he was iu custody and detained by a 

^eci on nf U defeudaut had given it to post. The ground of the 

h!?vo f that It belonged to the wife, and that she could not 

woidd T‘‘lled upon to produce it, if it hud reached her hands. This ruling 

del- dn,u iB'W 111 those cases where the wife or husband of a 

cases where tr„ witness (see infra), but would bo applicable to all 

c,ises whei e the wife or husband is not compellable. 

( 7 ) Evidence Act, 1877 (40 & 41 Viet. c. 14). 

(r) Criminal Evidence Act, 1898 (01 & 02 Viet. c. 30), s. 1. 

ChSlrencr a- d (1), and schedule; 

jiTP fho nff ’ ' ^ schedule. The offences 

^ Act, 182-1 (o Geo. 4. c. S3), of a man 

under the M: 


1 


1 T V’ 1 N ss. o:j, o-i, oo (abduction of women and girls), or s. 50 

(child ^tealing) ; 3113 ' offence against a, person under sixteen under the Offences 
against the Person Act, 1801 (24 & 25 Viet. c. 100), s. 5 (manslaughter), s. 42 

(aggravated assault), s. 52 (indecent assault etc.), or 
.s. ()- (attempt to commit an infamous crime) ; any offence under the Dangerous 
^Performances Acts, 18.9 and 1887 (42 A 43 Viet. c. 34 ; (iO & 01 Viet. c. 52) ; and 
avny other offence involving bodily injury to a person under sixteen (see Children 

A i\ -i* 1 J^dw. 7, c. 07), Sched. I., and s. 27); any offence under the 

ChWdi-cn Act, 19()8 (8 Edw. 7, c. 07), Part II. (see p. 408, post). 

(/^) In A. V. A//is (1899), 34 L. J, 640, and /A v. hintnimf (1899), 34 
L. 33 (charges under the Criminal Law Amendment Act, 1885 (48 & 49 Viet, 
c. 09)i.), the wife was treated as a compellable witness ; in R. v. Brazil (1899), 
03 J. 138 (a charge under the same Act), the wife objected to give evidence 
against her husband, and her objection was allowed. It is immaterial whether 
the man ’iage has taken place before or after the offence^^arged {R. v. Brazil^ 
svpra). 
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777. In any proceeding against any person under the Prevention 
of Cruelty to Children Act, 1904 (c), the wife or husband of the 
person accused may be required to attend as an ordinary witness in 
the case, and is competent, but not compellalhe, to give evidence — 
i.e., it seems either for the prosecution or for tlie defence (d). 

778. It is further provided by statute (#0 that in all criminal 
proceedings (/) the wife or husband of every person charged with 
an oli’ence is a competent witness for the defence at every stage of 
the proceedings, but cannot, except in certain specified cases (//), 
be called as a witness, except upon the apiilication of the person 
charged who is the husband or wife of the pro[)Osed witness (//). 

The provisions of the statute do not render a husband compellable 
to disclose any communication made to him by his wife during the 
marriage or a wife compellable to disclose a communication so made 
to her by her husband (/). 

A husband or wife who gives evidence under the provisions of the 
statute may be cross-examined as to his or her previous offences or 
as to his or her character (A-). 

The failure of the wife or husband of the person charged to give 
evidence must not, any more than tlie failure of the person charged 
to give evidence, be made the suliject of any comment by the 
prosecution (/). 
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(<") 4 Edw. 7, c. lo, s. 12 ; and see Children Act, 1!M)S (S Edw. 7, c. 07\ and 
Third Schedule. 

(d) The words “may be required to attend to j^ive evidence as an ordinary 
witness in the case” seem to contemplate the wife or husband givinf^ evidence 
for the prosecution. The eifect seems to he to alter, in rosjiect of the uil'ences 
in question, s. 1 (c) of the Criminal Evidence Act, INOS (bl X: 02 Viet. e. 00), 
and to niako it possible to call the wife or husband of the defendant without 
the application of the defendant, but the other words of the section f^ive the 
witness the option of refusing to give evidence. It seems that s. 12 of the 
lievention of Cruelty to Children Act, 1001 (4 Edw. 7, c. 10), cannot justify 
the binding over of the wife or husband by recognisance to give evidence, as 
that 18 a species of compulsion. Qt/.a!re, whether the words quoted above refer 
to the piocess by subpwna. The Act seems to iirovide for the wife or hu.sbaiul 
.giving evidence for the defence, but this won d appear to liave been unneces- 

■ideuco Act, l.sys ((il 


aiiect the Lvu once Act, 1S77 (40 & 41 Viet. c. 14) ; see p. 4(10, ante. 

(//) tnminal Evidence Act, LSOS (01 A 02 Viet. c. 00 , s. 4 (1), a: 
Evidenco Act, 18,7 40 & 41 Viet. c. 14) (see p. 400, aJe). ^ 


ict. c. 00), is to 


and Criminal / 


fl\ in 1 rhu 'Aoi.o. ^seo p. Tuo, aaicj. 

It V effect of the exception is that a co-defendant cannot 

ca e wi e 01 h^usband of another co-dofendunt as a witness, unless the 
JUS am 01 w 1 e who is a co-defendant applies that his or her wife or husband 
lou ( e ca ei . Iho object of the exception is to prevent a wife or husband/ 

husband or wife’s consent, evidence which may have th(*t 
If luting the husband or wife. It seems that, if the wife or husbaiiA 

ant IS called as a witness and gives evidence adverse to aiiotl/'i- 

laii co-defendant has the right to cross-examine the persoi/so 

called [Jl. y. Iladwcu^ [1902] 1 K. li. 882, (\ ( ’. IIX ^ 

(0 Cnminal Evidence Act, 1898 ((tl &’G2’vict. m 30), s. 1 (d). , 

(A ) I he provision.s of the Act which prohibit, with certain resorva/ions, 

person c^rS)"" “ s TmT) character, apply onlyAo tho 
(/) Ibid., s. 1 (h). ’ ■ ^ 




/ 


/ 
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1 ,• 


Sub-Sect. 4. — Evidence of Chihhen. 



ill Ihth a O' 

In a , give evidence not on oath or affirmation. 

the child in respect of whom the offence is charged to have 
receited thniii f ^ evidence of such child may be 

^ ^ convicted on such unsworn evidence! 

hp, «ouie other material evidence in support 

thereof implicating the accused (a). 

.vhfi'T provisions as to the taking of unsworn evidence 

P 1 / ^inarged with an offence under the Prevention of 

Ciuelty to Children Act, 1904 ( 0 ). 


tSua-SECT. 0 . Aru/citce of Accomplices. 


4 / A • 

780 . riieie is no absolute rule of law that the evidence of an 

accomplice must be corroborated, but tliere is a well-established rule 

^ piac ice y vhich judges advise juries not to convict a prisoner, 

excep in '^eiy sjiecial circumstances, on such evidence, when 
uncorroborated (p). 


fhnl'} offences are those under Part II of the Act and 

PnTn nf A^i ^ Schedule of tlie Act. Por the offences under 

(‘-'I’oolty to children and young persons), s. 16 

and 


4 

offences 

.. • i. .1 "-n.' itit; — (1) any offence under the 

c. iOO), s. 27 (exposing 

foT t Porson under sixteen under the following sections of that 

.. In /!'" (common assault), s. 43 rajr^ravated assault), 

infamous crime) ; 
86 (48 & 49 Viet. 
?rous Performances Acts, 1879 and 1897 
; or (6) ari}^ other offence involving 




lime 01 the trial is dead or too ill to travel, the deposition can be given in 
v^vidence under the Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), s. 17 
(^ee Prevention of Cruelty to Children Act, 1904 (4 Edw. 7, c. 16), s. 15; 
('hildi-en Act, 1908 (8 Edw. 7, c. 67), s.^ 30. The decision in JL v. Frunfeij 
(18iS8), 16 Cox, C. C. 344, which was decided under the repe.aled nart of s. 4 
of tie (Criminal La\v Amendment Act, 1886 (48 & 49 Viet. c. 69), 

, iippif'cajble. 

\ (o) 4 Edw. 7, c. 15 (see s. 15, and Children Act, 1908 (8 Edw. 7, c. 67), Third 
t.‘'chedil|le). 

(p) At V, Tate (1908), 1 Cr. App. Pep. 39. A verdict obtained on the uncor- 


aled par 

is no longer 
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Part VII. — Punishment and Prevention of 

Crime. 

Sect. 1. — PumslDiicnt in General {a). 

Scb-Sect. 1 . — Kinds i>f Punishment. 

781 . Judgment of death can only be awarded for murder (/>), 
treason (c), piracy (d), or setting lire to the King’s ships or arsenals 
etc. (^). It cannot be pronounced on, or recorded against, anyone 
under the age of sixteen ( f). 

When a person above sixteen is convicted of murder or treason, 
judgment of death must be pronounced ; but in cases of jiiracy and 
setting lire to the King’s ships it may be merely recorded (_//). 

In the cases of crimes other than the lour last mentioned, 
the court has .a discretion within certain limits in lixing the 
punishment (h). 

782 . Penal servitude is a form of piniisliment (/) which can 
only be imposed when a statute authorises its imposition (/;). 
The shortest sentence of penal servitude that can be passed is for 
three years. A person convicted of any felony for which no 


roborated evidence of an accomplice alone is liable to be upset bv the (’ourt of 

Criminal Appeal ; see yf. v. Parreft (mos), 1 Cr. A])p. llep. Gl; Jt. fftu'ohs 

(1908), 1 Or. App. Pep. 21G; Ji. v. Warmr (1908), 1 Or. Ajtp. lb*]). 227 ; U. v. 

Piubljs (mo), L. J. (M. C.) IG; 7/. v. Bof/cs (1801), 1 JJ. .'c S. Oil; Jl.\, 

l/ntftlewDod (1820), as State Tr, 921. See also p. 1188, antv, and ca.si*s cited in 
note (o) Ibereon. 

^ (a) ^In addition to the punisbments mentioned many statutes (24 lien, 
t.') n i9; 2.J lien, 8, c. 20, s.G; 21 Jac. 1, c. G, s. 4 ; 

c7i ■’ b b G ; Habeas (’orpiis Act, 1G79 

vj A T>’ II ; Siicce.ssion to tlie i.'rown Act, 1707 (G Ann. c. 41), s. 2; 

^ottish^Represeiitati'-e Peers Act, 1707 (G Ann. c. 78), s. 4 : iloyal Marriages 
Act, lw2 (12 Geo, G, c. 11), s. 9) {(rescribe for certain olfcnces the {lenalties 
ini{)osed by the (IG9G) statute of jtra'muuirc (IG liic. 2, c. .3), be., im{)risoiiment 
- • ii confiscation of pro{)crty, but these {lonalties, although referrc'd to 

m tue Uuarter Sessions Act, 18-12 (.3 & G Viet. c. G8), s. 1, are now obsolete ; 

(b>G2), G State Tr. 201, 210. 

(t») OUences against the Person Act, 18GI (24 it 25 Viet. c. lOO), s. 2. 

(c) liyason Act, 1814 (54 Geo. G .. 14G), s. 1. 

(d) Piracy Act, 18G7 (7 Will. 4 it 1 Viet. c. 88). 

(e) Hoekyards etc. Protection Act, 1772 (12 Geo. G, c. 24), s. 1. 

(./) Children Act, 1908 (8 Edw. 7, c. G7), s.s. lOG, IGl. 

(y) Judgment of Death Act, 182G (4 Geo. 4, c. 48) ; see Oifences against the 

ierson Act, 18G1 (24 it 25 Viet. c. 100), s. 2, and Treason Act, 1814 (54 Geo. G, 
e. 146), s. 1. ^ 

(h) lor the punishments fixed for each offence, see post, under the heading 

of each offence. As to the matters to be considered in sentencing a prisoner, 

(1908), 7G J. P. IG, and 7t*. v. Kirlquitrirk (1908), 7G J. P. 

^ t- y. A. ; and p. 425, pt.st. 

^'^bstituted for transportation by the Penal Servitude Act, Id 
(16 it 17 Viet. c. 99) ss. 5, G, 7 ; see Penal Servitude Act, 1857 (20 it 21 S), 

-b, 6.S. 2, G; Penal Servitude Act, 1SG4 (27 it 28 Viet. c. 47); and t to j 
‘.eiyitude Act, 1891 (54 & 55 Viet. c. G9), s. 1. The Acts aj4]ilicahle tixugs 
poitation are extended so as to be a{)|>licublo to iienal servitude (L^eiial SeAd, de 
Ac 4 185G(1G it 17 Viet. c. 99). s. 7 ; and see s. 14). 'la-rof 

(/‘O Penal Servitude Act, 1691 (54 it 55 Viet. c. G9), s. 1. 
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punishment is specially provided is liable to a sentence of penal 

years, or to 

a sentence of imprisonment for not more than two years (Z). 

nof sentences of penal servitude authorised by any Act 

efoie 5th August, 1891, the court may award a sentence of penal 
seivitude for any period not less than three years and not exceeding 
ive years, or any longer period fixed by the particular Act. An 

alteinative sentence of imprisonment for a term not exceeding two 

3 eais may be passed instead of penal servitude, when penal servitude 
IS authorised by any Act, unless there is provision to the contrary 
in any Act jiassed after 5th August, 1891 (m). ^ 

783. Imprisonment without hard labour (with or without a 
iiie) IS the common law punishment for a common law mis- 
demeanour, and is a statutory punishment for some kinds of felony 
or misdemeanour. 

^Mieie impiisonment is a punishment allowable by common law, 
theie IS no limit fixed for the period of imprisonment (r). 

In most cases where imprisonment without hard labour is 

a owableb} statute the maximum period of imprisonment is for two 
years (a), 

lei sons who are sentenced to imprisonment without hard labour 
may be divided into three divisions. The court that passes the 
sentence may, if it thinks fit, having regard to the nature of the 
onence and the antecedents of the offender, direct that he be treated 
as an oflender of the first division or as an offender of the second 
division ; if no direction is given by the court, he is to be treated as 
an oflender of the third division (h), 

784. Imprisonment with hard labour is a punishment which can 
only he imiiosed when authorised by statute (c). The maximum 
period IS generally two years (d). 


1 c. 28), s. 8; Penal Servitude Act, 
18.)/ (20 A 21 A let. c. ;i), s. 2. 

(yn) Penal Servitude Act, 1891 (64 A ou Viet. c. 69), s. 1. 

^ . ( f/f'Oo (1880), 6 (). B. 1). 490, C. A., /ur Biiamwell, L.J., at p. 509. 
linpnsonincnt ^yllhout luird labour with or without a fine was substituted for 
the pillory by the Pillory Abolition Act, 1816 (56 Geo. a, c. 138), s, 2; no limit 
ol the term of imprisonment is fixed bv that statute. 

(a) See Penal Servitude Act, 1891 (54 A 55 Vict.’c. 69), s. 1. A sentence of 

rpp vonvc’ „.,fl + l.l .. .... . ^ 


— vvluiiuut nuiu iduuur liiay uiou 

passed forjhreatenino: topiiblish a libel with intent to extort money (Libel Act, 
,1843 (6 A 7 A ict. c. 96), s. o). If a statute authorises imin'isonment, but does 
\n()t specify any term, there is no limit to the period. 


V (5) Prison Act. 1898 _(61 A 62 A^ict. c. 41), s. 6 (1) (2). See 7?. v. //«m5 
J^‘*09), 2 ( r. App. Ecp. 50. A ju'isoner sentenced to imprisonment for sedition or 
)f'itious libel is always to be treated as an offender of the first divi.sion (Prison 


tie <*11 U1 liiU Ulbl UlA 

\ ^ -^ct, 1898 (61 A 62 Abet. c. 41), 

' treatment of persons in the tliiee divisions, see Local 

• W., 13 ' ^ , 


Rules, 1899, Parts III., lA A . (Statutoiy Rules and Orders Revised, 
< PPlV,^ Prisons, England, pp. 60 tt snj.. No. .322), and title Pinsoxs. 
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785. A person sentenced on several charges, whether on separate 
indictments or on different counts in one indictment, may lie 
sentenced to more terms than one of penal servitude or imprison- 
ment, and these terms may either run concurrently with one 
another or may be consecutive, so that one commences on the 
expiration of another {e). 


786. In certain cases where an offence has been committed 
after a previous conviction, the judge may, in his discretion, in 
addition to any other punishment which is inflicted on the oll’ender, 
make an order that lie should be kefit under police supervision for 
any period not exceeding seven years (/). 


Sect. 1. 

Punish- 
ment in 
General. 


Sentences on 

several 

charges. 

runishnient 
after previous 
conviction. 


787. hipping is a common law punishment for a mis- 
demeanour, but is rarely now inflicted as a punishment except 

under statutory authority. It has been abolished as a lumishment 
for females (//). 

The whipping of adult males in addition to or instead of any 
other punishment is authorised by statute— (1 ) in the case of 
incorrigible rogues sentenced at quarter sessions (A) ; (i) in the case 
of persons who are convicted of discharging firearms or ex[)losive 
substances at the Sovereign (/) ; (3) in tlio case of persons convicted 
of the oftence of robbery with violence, or of the offence of robbery 
or assault with intent to rob whilst armed with an offensive weapon 
or instrument (A); (4) in the ease of persons convicted of the offence 
of attempting to choke, suffocate, or strangle anyone, or of using 
means calculated to do so with intent to commit or to enable any 
other person to commit an indictable offence (/). 


Wiiippin 




with hard labour for three yearej is, it secriis, pos.sihio under the Libel Act, IS UJ 
(0 (X 7 Viet. c. %), 8. a. See, too, j.p. rm, noto (4). 

IfVM-ra (1770y 11) State Tr. l()7o, 11^2; (\istru v. //. (1S81), 0 Apj). 
Las. 229. A sentence of hard labour concurrent with a sentence of penal servi- 
tude IS undesirable, as the sentence of hard labour makes it more dillieult for tho 

^ *’<3tnission of iis sentence of penal servitude {Ii. v. M<tr(in 
(L iSJ, 1 Cr. App. Hep, 209). iSut if a person who has been sentenced to penal 

seivitudo IS released on tickot-of-leave and is afterwards convicted of another 
crime, he serve the rest of his original sentence after the ex])iratu)n of tho 
fiocom , and the lymnaut of tlio original sentence cannot be made to run con- 
currently with tho new ono {It. v. [1897] 1 U. L. 2M. (’. (’. H., ptr 

ilAWKiNS, J. at p. 218; 7/. y. llaoiilton (1908), 1 Cr. App. Hep. 87). It has 

general rule it is not desirable that a sentence of penal 

MHrvlTlirIn 4J L l.l i*. 1 1 . ... ... I 

Jo/tcs 


i^ee hipping Act, 1820 (1 Geo. 4, c. o7). 

- Vagruucy Act, 18W (O^eo. 4, c. 83), s. 10. 

) lieas,,,, Act, 1842 (o ^Vict. c. 31) 2. 

n S' Viet. c. OO), s. 43. 

the Person Act, 1801 (24 & 2o Viet. c. 100), s. 21. and 

‘Vi T T i*)a ^ ^ “ICt. .c. 44), s. 1, la n. v. hmalloa/te (189^), 

^ convicted of attempting to choke a woman with intent to 

ftiul her WU8 sentem^ at the llampshiro Assizes to two whippings' 

1 80*{ foe V- regards whipping under the Garrotters Act, 

cfwii/}** • “i. I n offender under sixteen tho number of 

^s IS no to exceed twenty-tive at each w'hipping, and the iiistrumonc used 


412 

Sect. 1. 

Punish- 
ment in 
General. 

Fine. 

Order for 
abatement 
of nuisance. 


Recog- 

nisances. 


i 


Criminal Law and Procedure. 





789 . If a defendant has been convicted on indictment for enn sin rr 
Sifn Scr if ' iris^ l^e inadeby the court for the abatement of 

pioved to be still continuing at the date of the judgment (a). 


Sub-Sect. 2.—Recr„ji,isa)ices to h'ep the Peace. 


’'^ho has been convicted of any felony (except 

ol-derS in"n^l r Criminal Law Consolidation Acts (oj may £ 

re oinl ; to enter into his own 

niE T 1 ’ 1 ' "u peace, and on 

failuie to hud sureties may be imprisoned for not more than 

3/ j G&l ( 

A person who lias been convicted of any indictable misdemeanour 
c ei le Cinninal Law Consolidation Acts (o) may, in addition to 
or in sulistitution for any other punishment, be ordered to enter 
into Ins own recognisances and to find sureties for keeping the 

peace and being of good behaviour, and on failure to find sureties 
may be imprisoned for not more than a year(y>). 

A peison convicted of any other indictable misdemeanour, whether 
a common law or by statute, may be ordered, in addition to or 
sii )s itution for any other punishment, to enter into a recognisance, 
VI 1 01 without sureties, to keej) the peace and be of good behaviour 


s 


I 


h ,(> le a ; in the case of any other male offender the number of strokes 

. no o exceed lifty at each such \vhi])j)ing. In each case the court is to specify 
,,1®. of J^tiokes to be inilicted and the instrument to be used (tlfid). 

piiipping: IS also authorised in certain cases t§ed before courts of summary 

jurisdiction; see title Magistkates. A.s to die wliipping of oli'enders under 
sixteen, see p. 42:i, pod. ^ ^ ^ 


■) 

A 




provisions of Mafriia Carta (25 Jvdw. 1, s. 14) and the Bill of Eights (1 Wilh & 
iMar. sess. L, c. 2) against unreasonable tines. Some of the statutes which 


?o . ®^ ^ maximum limit, e.f/., the Gaming Act, 

ISdo (8 & J ®‘ the Disorderly Houses Act, ITol (25 Geo. 2, c. iJfi), 


s. 2, and the Children Act, 1908 (8 Edw. 7, c. CTj^s. 9 and 12. Other statutes 
tlio Criminal Law Consolidation Acts; see uiUt) whic* 


pvy v^iiiixiuai i.uw L-onsoiiaatiou Acts; see uuU) which authorise the 
iiiiposition of a tine fix no limit. 

(//) n. V. West JliiUmf of Ywks Judices (1798), 7 Term Rep. 467; 11 v. Sttad 
(17,99), 8 Term Rep. 142; II v. Indedon (1810), 18 East, 164. 

■ (/p) Coinage Offences Act, 1861 (24 & 2o Viet. c. 99), s. 38; Forgery' Act, 
.8611 (24 A 25 Viet. c. 98 , s. 51 ; Larceny Acti^4861 (24 & 25 Viet. c. 96), s. 117 ; 
^laliyious Damage Act, 1861 (24 & 25 Vict. c. 97), s. 78; Offences against the 
rerswn Act, 1861 (24 A 25 Vict. c. 100), s. 71 
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for a reasonable time to be S23ecified in the order, and to lie 
imprisoned until the recognisances are entered into((/). 

_ If the conditions of such recognisances are broken, the recog- 
nisances may be estreated (r). 

In the case of any offence except one punishable by death the 
court may, instead of passing sentence, require a person who has 
been convicted to enter into recognisances, with or without sureties, 
to come up for judgment when called uiion. Such recognisances 
may also contain a condition that the convicted person should in 
the meantime keep the jieace and be of good behaviour (s). 

791 . When any person has been convicted on indictment of any 

offence punishable with imprisonment, and the court is of opinion 

that, having regard to the character, antecedents, age, health or 

mental condition of the person charged, or to the trivial nature of 

the offence, or to the extenuating circumstances under which the 

offence was committed, it is inexpedient to inflict any jiunishment 

or any other than a nominal punishment, or that it is exiiedient to 

release the offender on probation, the court may, in lieu of imposing 

a sentence of imprisonment, make an order discharging the offender 

conditionally on his entering into a recognisance, with or without 

sureties, to be of good behaviour, and to appear for sentence when 

called on at anytime during such period not exceeding three years, 

as may be speciiied in the order (a). The court may also order the 

offender to pay such damages for injury or compensation for loss 

and to pay such costs of the proceedings as the court thinks 
reasonable (//). 

Where an offender is ordered by the court to enter into such 
recognisances, they may contain a condition that the offender is to 
be under the supervision of a i)erson named in the order for a 
period therein specified and such other conditions for securing 
such supervision as may be speciiied in the order. 

Ihere may also bo inserted in such a recognisance additional 
conditions (1) prohibiting the offender from associating with thieves 
^pua.other undesirable iiersons and from frequenting undesirable 

1 ^''' offence was committed under tlie intluence 

0 requiring the offender to abstain from intoxicating 

hquor (c) ; and (3) generally for securing that the offender should 
lead ail honest and industrious life (d). 
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ff/) li. V. Dludi (1S47), I li 0 P 1 (V>/T 1/ij.i 
c. ^ Act, 1833 (3 & 4 Will. 4, / 

AcVi 848 imrsued if a case is stated under the Crown Cases 

Crimiiml Appeal Act Ui07 

^{7 J'jdw. 7 c ni « 1 ’ Pi'obation of Offenders Act, lh()7 

‘ deportation of alien criminals, see p. dl8, 

jt] 1907 (7 Edw. 7, c. 17), s. 1 (2). 

(t-) hpo 7i- y 2lU!'Z>8, [10(19] 1 X J3_ gg., p p . 'J 

(') robahon of Offeuderii Act, iy07‘(7 Ed’w. ’ t, c. 17), s. 2. A^o tho 

I 
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Criminal Law and Procedure 

if the applicant proves on oath that he is actually under su?h S 
and has just cause to be so (e) 

!la„^“„n‘bve«h“oAhT,X. ““ 

hur'^raSnSL*^'' generally taken before justices, 

ul an application may also be made by exhibitins ar ides of 


TT.-If^p ^ I’^joon may also be bound over by justices or by the 

blfbp^^'^ r of good behaviour, and this may be^done 

bj the justices of their own motion or on the complaint of others. 

lecognisance to be of good behaviour is more comprehensive 

n lecognisance to keep the peace, and a person may be boulld 

\ 1 e je 0 good behaviour, to in’event an apprehended offence ; 

It IS not necessary in such a case for the applicant to swear that 

madeS)^^ f^gainst whom the application is 

794. If anyone fails to satisfy the condition of a recognisance, 

1 may be estreated (A*). The effect of the estreat is that the sheriff 
entorces the forfeiture by levying the amount of the recognisance on 
e goods and chattels of the recognisor, and if sufficient goods 
and chattels cannot be found, by seizing his body (i). 

The court may also discharge or enlarge a recognisance (a). 


Sub-Sect. 3. — Polive Supervision. 

795. A person who has been sentenced to police supervision, . 
and IS at large in Great Britain or Ireland, must notify the place 
residence to the chief officer of iiolice of the district in 
\\hich his residence is situated, and whenever he removes to 
another residence within the same police district, must notify 
his change of residence to such chief officer, and if he is about 
to leave a i')olice district, he must notify his intention to the 
chief officer of police of that district and must state the place to 


appointment and the duties of probation officers, see ss. 3 and 4 ; and as to the 

])unishment of the offender, if he fails to observe the conditions of his release, 
see s. 6. 

i (e) 1 Hawk, V. C., 8th ed., c. 28, s. 2; Burn’s Justice, 30th ed., Vol. Y., 7-13 ; 
iroe also title Magistrates. 

(/) Crown Office Pules, 1906, rr, 246 — 2o6. A peer or peeress can only he 
l)o.und over for this purpose in the High Court (Short and Mellor, Practice of the 
Cri>wn Office, 2nd ed., 377). 

{(j) See Burn’s Justice, 30th ed., Yol. Y., 754 ; E. v. Tr?7/a'H5, [1907] 2 K. B. 
380;', Stone's Justices’ Manual, 40th ed., 1121 ; see also title Mvgistrates. 

(5)\ Criminal Law Act, 1826 (7 Geo. 4, c. 64), s. 31. 

(i.) L^ee Levy of Fines Act, 1822 (3 Geo. 4, c. 46), s. 2; Fines Act, 1833 
(3 & 4'iAYill. 4, c. 99), ss. 29—35. 

(a) i- V. Doyen (1899), 34 L. J. 645; E. v. Sanffiovauui (1904), 68 J. P. 54. 

\ 
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which he is going, and, if it is required and is practicable, liis 
address at that place, and whenever he arrives in any police district, 
he must forthwith notify his place of residence to the cliief officer 
of police of that district {h). 

Every male person subject to such supervision is once in every 
month to report himself, at such time as may be prescribed by 
the chief officer of police of the district in which he may be, 
either to the chief officer himself or to such other person as the 
chief officer may direct. The report may be made personally or 
by letter (h). 

Any person subject to the supervision of the police who fails Failure to 
to comply W'ith these provisions is guilty of an offence (A), and 
unless he proves either that being on a journey he tarried no 
longer in the place where it w'as necessary to notify his place of 
residence than was reasonaldy necessary, or that he did his 
best to act in conformity wdth the law, he is liable, on conviction 
therefor hy a court of summary jurisdiction, to a sentence of 
imprisonment, with or without hard labour, for not more than one 
year (c). 't 

There are similar provisions with regard to a ])erson sentenced i^icencetobe 
to penal servitude who has l)een granted a licence to be at 
large (d). 
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Sect. 1. 

Punish- 
ment in 
General. 

Reports. 


Sect. 2. — Punishment of Sneeial Classes of Otfenders, 

Si'H-Sect. drioiinats. 

796. A person convicted on an indictment charging him with 

one of certain specilied crimes (r) and also wdth being a habitual 

criminal may be sentenced to preventive detention as an adilitional 
punishment ( /'). 

A habitual criminal for the purposes of tlie statute means a 
person r\ho, after attaining the age of sixteen, has been proved to 
have been at least three times convicted of one of the specified 
crimes previously to the conviction for the crime charged in the 
indictment, and to he leading persistently a dishonest or criminal 
life, or a person who on such a previous conviction has been found 
to be a habitual criminal and sentenced to preventive detention (v). 


(I 


eiitioii 

mi 


(i) fb-eveutioii of Crirnfis Act, 1.S71 (IM & Ij.j Viet. c. 112), s. ,S; l>rev( 

■A ’ c. G!))’ ««iTitu,le Act, 

of Orimn \ct ls7<i c. a- t ^ ^ 1 roveiition 

Act. ISM (,-H» 

8 oS (1 rovent.oii ot Onmo Act, lUO.S {H E,lw. t) c. a-l), 8. 10 (0) ,a„,l schedule). 
lho^)Mimo must have been wmmitted after the 2l8t December, 1!I08 (/id/., 

_ (/) Prevention of Crime Act, 1^ (S Edw T c o'll « 10 TOw 

into operation on the l.st August, ^1 ’ “ 

(y) Prevention of Crime Act, i90S (S Edw. 7, c. o9), .s. 10 (2). The cri nes for 



Habitual 

criminal. 
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Criminal Law and Procedure. 

797. If a person is convicted on an indictment chargintT him 
vith one of the specified crimes and also charging him wfth "being 
a habitual cnniinal, and the jury find that he is guilty of these 
c laiges and the court passes upon him a sentence of penal servitude 
but IS of opinion that by reason of his criminal habits and mode 
ot hte It IS expedient for the protection of the public that he should 
be kept in detention for a lengthened period of years, the court may 
pass a further sentence that on the determination of the sentence 
ot penal servitude he should be detained for such period not 
exceeding ten nor less than five years, as the court may determine (li). 

798. If any person has been sentenced (i) to a term of penal 
servitude of not less than five years, the Secretary of State may, if 
such peison appears to him to have been a habitual criminal, at any 
time after the expiration of three j^ears of the term to which he has 
been sentenced commute the whole or part of the residue of the 
teim to a sentence of jireventive detention, but the total term of 
the sentence when so commuted must in that case not exceed the 
term of penal servitude originally awarded (j), 

hen a sentence of preventive detention is added to a sentence 

of penal servitude, the sentence of preventive detention is to take 

eflect immediately on the determination of the sentence of penal 

servitude, whether the sentence of j'^enal servitude is determined by 

eftluxion of time or at an earlier date by order of the Secretary of 
State {k), 

Ihe Secretary of State in making such order may have regard to 

■which the accused lias been previously convicted may he either committed before 
or alter the passing of the Act (21st December, 1908), The indictment is sufficient 
if after charging the crime it states that the offender is a habitual criminal 
{ibid., s. 10 (2), (3) ). A charge of being a habitual criminal cannot be inserted in 
an indictment without the consent of the Director of Public Prosecutions, and 
iinless not less than seven days’ notice has been given to the proper officer of the 
court by which the offender is to be tried and to the offender that it is intended 
to insert such charge ; the notice to tho offender must specify the jirovious 
convictions and the other grounds upou which it is intended to found the 
charge ()hid., s. 10 (4) ). The offender is to he arraigned on the indictment in 4he 
same way as a jierson who is arraigned on an indictment which containffa count 
for a previous conviction (see pp. 353, 374, ante), i.e., he is not to be arraigned 
on the part of the indictment charging him with being a habitual criminal until 
after he has pleaded guilty to the chai ge or the jury have foimd him guilty of the 
crime charged {ihui., s. 10 (4)). Evidence as to character ^d repute may, if the 
court think fit, be admitted on the question whether the accused is oris not leading 
persistently a dishonest or criminal life ; the accused may tender evidence as to 
his character and repute {ibid., s. 1 0 (5) ). The persistent leading of a dishonest 
or criminal life must bo proved and is a more imp 4 'tant part of the definition 
of a habitual criminal than the previous convii^'^ns (7/. v. 7 fa^&oK /7 (1909), 2 
C’r. App. Pvep. 184. Quare, whether a conviction^ on three indictments found by 
the same gi'and jury amounts to three convictions within the meaning of 
W. 10 (2) {It. V. Itayboxdd, sxipra). 

{h) Prevention of Crime Act, 1908 (8 Edw. 7, c. 59), s. 10. A person sentenced 
nMuler this section to preventive detention may appeal against the sentence 
wi'thout the leave of the Court of Criminal Appeal {ibid., s. 11 ; see p. 433, po^O* 

(iY) Either before or after the passing of the Act {ibid,, s. 12). 
a sentence on two indictments of two consecutive terms of penal senufude, 
M’he:C each term is for less than five years, is a sentence of not less than five 
vearSt(7?. v. ]]’ar7i€7' (1909), 2 Cr. App. R^jil77). 
ijy^lhid., s. 12. W 

{k)\jbid., s. 13 (1). 
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the circumstances of the case, and particularly to the time at which 
the offender, if he had been sentenced to penal servitude alone, 
would ordinarily have been licensed to be at large (f). 

799 . A person undergoing preventive detention is to be confined 
in any prison or part of a prison which the Secretary of State may 
set apart for that purpose, and, subject to the provisions of the 
statute, is to be subject to the law for the time being in force with 
regard to penal servitude, as if he were undergoing penal servitude (m ) ; 
the rules applicable to convicts and convict prisons are to apply 
to a person undergoing preventive detention, and to the prison or 
part of a prison in which he is detained, with such modifications 
directing a less rigorous treatment as the Secretary of State may 
prescribe by prison rules (a). 

_ Persons undergoing such detention are to be subjected to such 
disciplinary and reformative intluences and are to be employed on 
such work as may be best fitted to make them able and willing to 
earn an honest livelihood on discharge (o). 


Svij-Sect. 2 . — HuhitnaJ .J-rmihards, 

800 . If a person is convicted on indictment of an offence punish- 
able ^vith imprisonment or penal servitude, and the court is satisfied 
from the evidence that the oflence ^vas committed under the 
influence of drink or that drunkenness Avas a contriliuting cause 
of the ortence, and the offender admits that he is, or is found by the 
jury to be, a habitual drunkard, the court may, in addition to or in 
substitution for any other sentence, order that he he detained for a 
term not exceeding three years in any State inebriate reformatory 

or in any certified inebriate reformatory the managers of which 
are willing to receive him (p). 

A person who has been convicted on indictment of the offence of 
being a liabitual drunkard may be sentenced to be detained for a 
term not exceeding three years in any certilied reformatory the 
managers of whicli are willing to receive him [q). 

(/) Proveiition of Crime Act, 19()S (s Edw. c. oU), s. IS (V. 

(m) a la (2). y* . . 

and see ulio Aaloxr'"'' ’ 

* 1 ^ Edw. T, c. 09), s. Id (d). Such ]iei’sons 

subject to i)rovisions as to 
1 1 A' * lu) and to revocation of licence and rearreyt (s. 10), or may 

be (Imcharged absolutely (s. n;). ^ 

'Y' ^ " Iliibituul drunkard 

rnnerr. r f 1 ^ ^eing niiienuble to any jurisdiction in lunacy, is by 

ii liiLar lutemperato drinking of intoxicating liquor at times dangerous 

r - 'i incapable of inanuLdng himself or herself and 

Fr r , „ ■ Drunkards Act, lfS7<J (.12 A -Id Viet. c. 1!)), s. d). 

V.Vt under s. 1 of tlio Inebriates Act, ISDS ((Jl & (j‘2 

\ let c. bO), see I! v Pnne. (1<)()S), 1 Cr. App. Rep. 2d2. ^ 

^ c. io), sf 2. Detention in a reforma 

be awarded under this section. V 
Tk H dSl in addiion cannot be inflicted (P. v. nriyij3. ["mq 


II.L. — IX. 


E E 
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Prevention 
of Crime 
Act, 1908. 


be ordered lo be detained (>) in a “ retrert” r 
ie .Uling .0 recerrs hi. 


Sub-Sect. S,~Deporta(ion of Aliens, 


n. WeUiZ-lrolher S.cTf» “il ” 

i7addi;zirof'r,i:“.i‘L‘t£^^ 

Secretary that an ord^ be TT“'’ 

tteSnSS; ml?eSl"“r!g; 

undei insanitary conditions due to overcrowding, or (4) if he has 

eiSlLf h? t^at he hL bLn 

sentenced in a foieign country for an extradition crime (a). 


Sub-Sect. 4.~Yon>,ff Offenders and Borstal Institutions. 


a c ^i?>'ri!n« .institutions are places in which young offenders 

twenty onpl 1 ^ age and upwards, arid not more than 

anroYhPv?n«?^ detained and given such industrial training 
influpncpq ^^*11 subjected to such disciplinary and moral 

S crime (4) aid the prevention 


under the 5 te r^ftc^fviS' f 

c TImVt’, ?S»r'S *■“'»"“»»/*. ie‘7» L 'S 

person under sixtopn Pi offences involving bodily injury to a 

^ (i) /iirf. s. ® Children Act. 190S (S Edw. 7, c. 07), L ‘ll 

{t) As to retieats, see Habitual Drunkards Act 1 ^“q fso f' d.'i vi/>f /v iqi 

ss. 0-12, and Inebriates Act, 1888 (51 & orVict c’ 191 s 4 ’’ 

(ll) Children Act, 1908 (8 Edw. / c 071 s ■'« TO- ’ 4 e 

'the power of the court to order him to be detained in T "'fer 

Sotnrv if Bfl PriTT^oo .TM-fB,-.. • • uetamed in a certified inebnate refer- 

1 & y \-Irt C^ifn Ac f tu® "f s. 1 of the Inebriates Act, 1898 

m H'lYii ■ ^ meaning of “ habitual drunkard,” see note (p) 

j^Ahens Act, 1905 (5 Edw. 7, c. 13), s. 3 (1); see titl|||uENS, Vol. L. 

) /wd., s. 3 (1) (b). 

As to what IS an extradition crime, see Extradition AoClS70 (33 & 34 
c. o2), and title Extuadition and Fugitive Offexdees. 
revention of Grime Act 1908 (8 Edw. 7, c. 59), s. 4. This Act came 
eration on 1st August, 1909 The Secretary of State may establish such 
ons and with the approval of the Treasuiy- authorise the Prison Com- 
IS to acquire land oi erect or acquire any building, or appropriate the 
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A sentence of detention under ijenal discipline in a Borstal 
institution must be for a term of not less than one year and not 
more than three years. It may be passed on a person convicted 
on indictment of an ofi'ence for which he is liable to be sentenced to 
penal servitude or imprisonment, in lieu of a sentence of penal 
servitude or imprisonment, if it appears to the court that he is not 
less than sixteen and not more than twenty-one years of age, and 
that, by reason of his criminal habits or tendencies or association 
with persons of bad character, it is expedient that he should be 
subject to detention for such terra, and under such instruction and 
discipline, as appears most conducive to his reformation and the 
repression of crime (c). 


803 . A youthful offender sentenced to detention in a reformatory 
school (d) ^vho has been convicted by a court of summary jurisdiction 
of the offence of committing a breach of the rules of the school or 
of inciting to such breach or of escaping from such a school, and 
is liable to be sentenced to imprisonment for any such offence, 

in a Borstal institution instead of 

imprisonment (t’). 


804 . If a person being ^Yithin the limits of age v’ithin which 
persons may be detained in a Borstal institution is undergoing a 
sentence of penal servitude or imprisonment passed either before or 
after December 21, 1908, and the Secretary of State is satisfied that 

advantage be detained in a Borstal institution, 
the Secretary of State may authorise the Prison Commissioners to 
tiansfer him from prison to such an institution to serve there the 
whole or any part of the unexpired residue of his sentence ; if he is 


wlwle 01 anj paitof any laud or building vested in them or under their control 

M pin-pose are to be paid out of moneys provided b 

mmif n -The Secretary of State may make rules for the manage 

ofl'enderq the temporary detention of youn; 

cir^f Ak ^ c. 21, 41 & 42 Viet 

^ their pena 

Ft were a prison thereunder are to apply to every such institution as i 

senfence^thfi 7, c. o9), s. 1. Before passing suci 

behairof Se to consider any report which may be made to it h^Kv oi 

treatment and mnof > ^^^i^pioners as to the suitability of the case for sucl 
condition of the character, state of health and mental 

treatment 


annarentlv r Uime Act, 1908 (8 Edw. 7, c. o9), to pers 

th^^ order \ihifl a exceeding twenty-three, as may be specified i: 

lain bZre each HmiVO the order is not to he made until a draft of it ha 
session of ParlianiRni ° for not less than thirty days during th 

~ IS .7:; ^ »' ‘“.p™ 

such addreqq ia f i I^^g against the draft or any part of it ; 

"7 £7 77 “*>■ "'*» ' 

id) See p,422,U<. ‘ ’ 

maximum tera'^insimhT (8 Edw. 7, c. 59), s. 2. The minimum an 

case the sentence of d^ntL'^L Waf fy t ' ' ^ lu {.Si'-'h 

of detention in a reformatory school (rtl? e 2)! 
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SO transferred, the Act is to apply to him as if he had been originally 
sentenced to detention in such an institution (/). 

^ 805 . Subject to regulations by the Secretary of State, the Prison 
Commissioners may at any time after the expiration of six months 
(or three months if the person is a female) from the commencement 
of the period of detention discharge by licence a person detained in 
a Borstal institution on condition that he is placed under the 
supervision or authority of any society or person named in the 
licence who is willing to take charge of him {(j). 

Eveiy person sentenced to detention in a Borstal institution 
must on the expiration of the term of his sentence remain for a 
further period of six months under the supervision of the Prison 
Commissioners {h). 


806 . If the visiting committee of a Borstal institution reports 
to the Secretary of State that a person detained there is incor- 
rigible or is exercising a bad influence on the other inmates, the 
Secretary of State may commute the unexpired residue of the term of 
detention to such term of imprisonment, with or without hard labour, 
not exceeding the unexpired residue, as the Secretary of State may 
determine (i). 

A person sentenced to detention in a Borstal institution in one 
part of the United Kingdom may be removed to and detained in a 
Borstal institution in another part (A). 

Hub-Sect. 5. — Yimi/tful ({fftmhrs. 

807 . The law relating to the punishment of persons under 
sixteen years of age is of an exceptional character (/). 

Neither a sentence of death nor a sentence of penal servitude can 
be passed on a person under sixteen years of age(??0- 

A child under fourteen cannot be imprisoned at all(n)? and a 
young person (i.c., a person of fourteen j^ears and upwards and 
under the age of sixteen) can only be imprisoned in exceptional 
cases (o). 

The conviction of a child or jmung person is not to be regarded 


(/) rrevention of Crime Act, 1908 (8 Edw. 7, c. 59), 8. 3. 

{<j) Ihid,, s. 0. As to contributions from the public funds towards the expeus ^ 

of such a societ}^ see s. 8. See as to revocation of licence and rearrest, s. 

(//) Ibid.y s. 6 (1). See as to the recalling of such a person to a Borstal 

institution during this period, s. G (2), (3), (4). 

(?) Ihid.y s. 7. c? f] or 

{k) Ihid.y s. 9. According as the person is detained in England, Ag 

Ireland, the removal must be by the authority of the Secretary of Hta 
Secretaiy for Scotland, or the Lord Lieutenant of Ireland, and tj 

the ^consent of that one of these authorities who acts for the part of the 
Kingdom to which the person is removed (ihid). . , jjjQg 

(A It is now governed chiefly by the provisions of the .f'/.A',' 

(8 Edw. 7, c. 07), which came into force on 1st April, 1909 {ihid., s. 134 i-L’ ^ 
(m) 'Jhid.y ss. 102 (1), (2), 103, 131. A sentence of death cannot be rei-u 

againsB a person under sixteen {ihid., s. 103). 

hiV %hid.y ss. 102 (1), 131. *viVfion of 

(o)Jlnd., s. 102(3); see p. 421, post. The prohibition 112). 

imprisoument does not become oporative until the 1st January, 1910 t 
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as a conviction for felony for the purposes of any disqualification 
attaching to felony (/;). 

808. The punishments which can be awarded in the case of a 
person under sixteen are as follows : (1) the offender may, according 
to the nature of the offence which he has committed, be detained 
in a place of detention or in an industrial or reformatory school or 
may be whipped, and’ if of the age of fourteen years or upwards 
may be fined or in exceptional cases (q) be imprisoned ; (2) lie may 
be discharged on his entering into a recognisance or placed under 
the supervision of a probation officer; or (3) the parent or guardian 
of the offender may be ordered to be fined or to give security for the 
good behaviour of the offender (r). 

809. A person under sixteen convicted of an offence for which the 
punishment is death in the case of an adult must lie sentenced to 
be detained during the King’s pleasure, and when so sentenced is 
liable to be detained in such place and under such conditions as the 
Secretary of State ma}^ direct (s). 

810. If a person under sixteen is convicted of manslaughter or an 
attempt to murder or of wounding with intent to do grievous bodily 
harm, and the court is of opinion that no punishment which it is 
authorised to inflict under the provisions of the Children Act, 
1908, is sufficient (a), the court may sentence the offender to be 
detained for such jieriod as may be specified in the sentence ; a 
person on whom such a sentence has lieen passed is, during the 
specified period, liable to be detained in such place and on such 
conditions as the Secretary of State may direct (/>). 

811. V here a person under sixteen isconvicted of an offence punish- 
able in the case of an adult with penal servitude or imprisonment, 
01 would, if he were an adult, be liable to l)e imprisoned on default 
of payment of any fine, damages, or costs, and the court considers 
t lat none of the other methods in which the case may legally be 
dealt with is suitable, the court may order that he be committed to 
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'• to disciualitications on 

the ground ot felony, see p. 42, S, pu^t. 

(7) y/oV/., s. 102 (3). 

’‘’i; t '’"'"'lerates the different methods possible in 

minlloni o "ffendors, but confers no power of inflicting any of the 

ease 14 rn v punishment which may be awarded in a particular 

^see ss ^ other sections ot the Children' Act, lyo.S (8 Kdw! 7, c. (17) 

ttl’lered W i \ ge-eral law (where it luis no 
D ovid ! mmist Edw. 7, c. 07), or by statutes which 

'"lifSir V «; ,‘5; 

(5) thillien Act, 190^ (8 r,.d\v. 7, e. 07), s. 108. 

oiuvl detei tiAn*fnr "" r«h>nnatory or industrial school (s. 57), or 

in a place of detention 

of the offences specihe’d in the punishment for any 

suS *<> during which 

detained under s.' 103 or s. ee f ^ ^ 

(Children Act) llules, 1009, W. N ( 909) w, m S" 
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custody in a place of detention (c) named in the order for such term 

as may be specifaed in the order ; such term is not to eSd th^ 

iq he might have been imprisoned but for the Act and 

IS not in any case to exceed one month (d). ’ 

^ youthful offender who in the opinion of the court 
Sa eithm- 'f ‘"'“I™ ‘8* “■ "p™* is con- 

otteiice punishable in tlie case of an adult with penal servitude 

I’n nrfr if 1 ^ T ofifeiider IS seiit to such a school, he must not 

in addition be sentenced to imprisonment (c). 

apparently under the age of twelve years who is 
1 iged before a court of assize or quarter sessions or a petty 
sessional court_ with an offence punishable by penal servitude 

scho^ol (/) sent to a certified industrial 

814 . A person between fourteen and sixteen may be sentenced to 
imprisonment, if the court before which he is tried certifies that he 
IS ot so unruly a character that he cannot be detained in a place of 
detention provided under the Children Act, 1908 (o), or that he is 
ot so depraved a character that he is not a fit person to be so 
etained (/(). In no other case may a person under sixteen be 
sentenced to imprisonment after the 31st December, 1909 (i). 


mnl of detention is to be one provided under the Children 

lyos (8 Law. i, c. 67), s. 106. 

(/J\ ri\tj7 T 4- i.1. ^ f t ^ ^ ^ 


Act, 


iiJJo riicV' P ^ London County Council in the metropolitan 

the stonHiri^ i Council of a county borough in a county borough and 

flptonf joint committee of a county in a county, to provide such places of 

sessioual division within their di.strict as mav be 
pffTi 1 *“® of persons ordered to be detained under the Act, 

df tf *^® oocupiers of any premises within or without their 

• • •^“® premises for the purpose or hv themselves estahlish- 

another police authority in establishing such places. The 
same place of detention may be provided for two or more petty ses.sional 
diMsioiis {ihul; s. 108 (1), (11) ). The provisions of the Act which prohibit or 

vlfp the obligation to pro- 

e place, of detention, do not become operative untO the Ist Jamiaiv, 1910; 

but places of detention may he jirovidcd at any time after the passing of the 

Act(Kc., 21st December, 1908) (ibuL, s. 1 OS ( lb) ), and iei ■sons under sixteen 

may be committed to such places, if they are prodded, #d if the proceedings 

against such persons are commenced on and after the fet April, 1909 (ss. 112, 

IbuL yS. ot (1). The period of detention in a reformatory school is for not 
Jessv than three and not more than five years, but is not in any case to extend 

00 } dud the tune when the offender "will, in the opinion of the court, attain the 
age cjf nineteen {ibuLy s. 65 (a) ). 

(y'^ s. 58 (2). Ihe child is to be sent to an industrial school for such 

a perroa as the court thinks jiroper for his teaching and training, hut such 
l?eriod Vs not to extend beyond the time when the child will, in the opinion of 
the couiH, attain the age of sixteen {ibid,, s. 65 fb) ) 

.» 8 pdw. 7, c. 67. ^ 

Oi} s. 102 (6). 

(f) ss, 102 (6), lOS, 112. 
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Part VIL— Punishment and Prevention of Crime. 

815 . A male person under sixteen may be sentenced to l)e 
xvliipped in the case of all offences for which an adult person may be 
so sentenced (fc). 

A male person under sixteen may also be sentenced to l)e whipped 
for certain offences under the Larceny Act, 1861 (Z)» the Offences 
against the Person Act, 1861 (m), the Malicious Damage Act, 
1861 (n), and the Criminal Law Amendment Act, 1885 (o). 

Where a youthful offender of the age of twelve years and upwards, 
but under sixteen, is sent to a certified reformatory school, he may 
also, it seems, be sentenced to be whipped, if the offence which he 
has committed is one in respect of which the punishment of 
whipping may be inflicted (p). 

It seems that if a person under sixteen is sentenced to detention 
for an offence (q) for which whipping may l)e ordered, a sentence of 
whipping may be added to such sentence (/*). 


{h) Childreu Act, liiOS (s Edw. 7, c. CT}, s. 107 (gl ; and see p. 411, (utte. In 

tho case of a ■w'liijiping under the (TiuTotters Act, lS(i:j (20 tt 27 Viet. c. 44), if 

the offender is under sixteen, the nuniLer of strokes is not to exceed twent 3 "-fivo 

at each whipping, and the instrument used is to be a birch-rod (ihi»L). 

(/) 24 25 Viet. c. 9(>. Sucli offences are simple larceny' or any felony made 

punishable by the Larceny Act, 18bl (24 25 Viet. c. 9i>), like simjde larceny 

(e. 4); simple hirceuy after a previous conviction for felony (s. 7); simple 

larceny or any offence made punishable by the Larceny Act, ISOI (24 Si 25 Vmt. 

c. 96), like larceny after two summary convictions for any offence made jninish- 

able summarily under the Act or the ^[alicious JLimage Act, 1861 (24 cV 25 Viet. 

c. 97), or Larceny Act, 1861 (24 Sc 25 Viet. c. 96) (s. 9). 

(?n) 24 & 25 Viet. c. 100. Such offences are injuring or attempting to injure 

persons by explosive or coiTOsivo substances (ss. 28 — 60) ; unlawfully and 

maliciously putting things on a railway etc. with intent to endnnger the safety 

of railway passengers (s. 62). The Larceny Act, 1861 (s. 119), the Offences 

against the Person Act, 1861 (s. 70), and the ^Malicious Ihunage Act, 1861 

(s. 75). provide that whenever whipping is awarded under each of these Acts 

the offender is to he once privately whipped, and tlie numher t)f strokes and 

the instrument with which they are to he inflicted must be specified by the court 

in the sentence. Whipping can also be inflicted for certain offmices dealt with 

» summary jurisdiction under the Summary Jurisdiction Act, 1879 

(42 ic 46 Viet, c, 49), s. 10. 

(») 24 & 25 ^ ict. c. 97. Such offences are setting fire or attempting to set 
fire to houses etc. (ss. 1—8). 

(0) 48 & 49 Aict. c. 09, s. 4 (unlawfully and carnally knowing or attempting 

to have unlawful carnal knowledge of an^' girl under the age of thirteen). In a, 
case of whipping under this statute the court is to specify the number of strokeji^ 
and the instrument to bo used in inflicting them ; on a child not over fourteen 
the number of strokes is not to exceed twelve, and the instrument iised niVist 
be a lurch-rod; see ihuL, k. 4 ; Whipping Act, 1862 (25 & 26 Viet. c. 18). / 

(p\ Children Act, 1908 (8 Edw. 7, c, 67), s. 57 (1). The part of s. 4 of /the 

Criminal Law Amendment Act, 1885(48 & 49 Viet. c. 69), by which a 

umler sixteen who committed an offence under that section might be sen*^ 

^ be sent to a reformatory school as well as to he whipped was repealed 

Children Act, 1908 (8 Edw. 7, c. 67); ilwL, Third Schedule; see s. 
that Act. 

( 7 ) being an offence under the Criminal Law Amendment A 
(48 49 Vict. c. 69), s. 4. 

( 1 ) All the statutes which authorise whipping except the Crim^ial I 
Amendment Act, 1885 (48 & 49 Yict. c. 69), s. 4, authorise it in addition t' 
in substitution for a sentence of imprisonment or penal servitude ; thJVhi’4 
Act, 1908 (8 Edw. 7, c. 67), prohibits a sentence of penal servitude aE^itii 
as regards persons under si.xteon prohibits a sentence of imprisonment Ayhich is 
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damages. costs, rtethei- „'th of- Slut i 3”“"“ “ u“ 
the court may, and if the uerson nndor f punishment, 

ihc j ^ IS under fourteen, must ordpr fbaf 

mmmsm 

rn/flm ® case of a youn<^ person 

young -^yoi-der the 

wit^Inv^SffpnPp' person is charged 

his good bell'uf dt' ‘° «‘™ 

a parent or 

S Ld to . fn ^ i-fqoired to attend at tlie court'and has 
he mndp wit/^ f ’ ' to this exception no such order is to 

being heard (!/)" parent or guardian an oi^portunity of 


persons over foin-fo/i T I’^^stncts it to exceptional cases as regards 

detention in -i ^ 

imprisonmenf* ^ joi ^ ^^®“tion to be substituted for penal servitude and 

obscure owino- ^+i Fhe point referred to in the text is somewhat 

enumeration nf fPa language of s. 107, which contains an 

offences”* lhp*jo fi dealing with young persons charged with 

that the RPofi ”^}^ods are uH set out in the alternative, but it is submitted 

alternativft ni/^^1 prohibit the infliction of more than one of the 

time of tho nola^ case, if under any statute in force at the 

of the rinniil more than one of the alternative punishments or 

It is s ihT'ip" provides a substitute could be inflicted. 

is only to give an 

with offennp-' /+] methods of dealing with young persons charged 

aS wlo^ and tha the Act is not intended to affect the provisions of those 

£^^ent on L *5"?^ except by substituting 

which coofem miprisonment; and see s. 1)9 of the Act, 

M A r / mfliction of more than one punishment. 

(Imnfitypw ^ 'vheii a fine may be imposed, see p. 412, ante; as to 

®ee p. 44.3 post. ^ 

{i Children Act, 908 (8 Edw. 7, c. 07);s. 99 (1). 

Im ^a ’ 1 u V person is fined and does not par, and would, if 

eoTTimiffpH^ Imble to be imprisoned for non-payment, he may be 

coinmitted to a place of detention under ihir/ s lOG ^ ' 

(,M //>/V/., s. 99 (2). 

(cfL See s. 98, as to requiring the attendance of a parent or guardian 
cmiit beloie rhich a child or young person charged with an offence is 

^ ^ bid.y s. 99 (4). Any sums ordered to be paid by a parent or guardian under 

s. 99 or on forfeiture of a security for the good behaviour of a child or 5'oung 
person\ ordered under s. 99 (2) may be recovered from him by distress or 
mpriso'pment in like nianner as if the order had been made on the conviction 
j>thG pa rent or guardian for the offence with which the child or 5'oung person 
thhargc 1 (s- 99 (0) ). If such an order is made bv a court of assize or quarter 
Qpns I in appeal lies against it to the Court of Criminal Appeal, as if the 
guardian had been convicted on indictment and the order was a 
(0 /ii^assed on his conviction (s. 99 (G) ). 
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818. A person under sixteen who has been convicted on 
indictment may, like an adult person, be ordered to enter into 
recognisances, with or without sureties, to keep the peace and be of 
good behaviour, and such recognisances may be in addition to or in 
substitution for any other punishment. 

A person under sixteen may be released without punishment on 
his entering into recognisances, or he may l)e placed under the 
supervision of a probation officer during a period of probation, 
which is not to exceed three 3'ears(r). 


Sect. 3. — Princijyles that determine the Amount of Punishment. 

819. In all crimes except those for which the sentence of death 
must be pronounced (/) a very ■wide discretion in the matter of 
fixing the degree of punishment is allowed to the judge who tries the 
case. 

The policy of the law is as regards most crimes to fix a maximum 
penalty, which is only intended for the worst cases (7), and 
to leave to the discretion of the judge to determine to what extent 
in a particular case the punishment awarded should approach 
to or recede from the maximum limit. The exercise of this 
discretion is a matter of prudence and not of law, hut an appeal 
lies by the leave of the Court of Criminal Appeal against any 
sentence, and if leave is given, the sentence can be altered by that 
court (h). 

In carrying out the task of reviewing sentences the Court of 
Criminal Appeal will, it seems, be guided by the general principles 
that govern the awarding of punishment and by the practice of 
criminal courts, and will apply these principles and this practice to 
the circumstances of each case (/). 

820. The object of punishment is the prevention of crime, and 
every punishment should liave a double efiect, namely, to prevent 
the person who has committed a crime from repeating the act or 
omission and to prevent other members of the community from 
committing similar crimes (k). 

As regards the particular offender there are three ways of 


f and Probation of OfTenders Act, 1907 (7 Edw. 7, c. 

. 1 ^Gnding children to industrial schools and the reniova; 

c 1 len and young persons from the cu.stodv of criminal parents, see ti 

Liu-avnox ; Ixl'ams axd Ciiiluuex. 

( / ) bee p. -lOO, ante. 

(-/) It. y. Harrison (1<)09), 2 Cr. App. E. 94. 

-Tl V ^ 7, c. 23) : see p. 432. imt. Befove 

*■ discretion of a judge in sentencing a ])ri;ioner was 

l! by any judicial tribunal; and the punishment ordered 

of Tiioi ov } ti""’ could only be modified by the Crown exercising the prerogd 

fn See ? 4 r Secretary. 

iC oee p. 4.1o, post. * * 

ni'eventimi^ Rationale of Punishment, p. 19,: 
which nmOioa divides itself into two branches— particular pripvent 

11 to the delinquent himself, and general prevention,! whicl 
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providing by punishment against the recurrence of an offence : (1) bv 
taknig from the power of offending (incapacitation); (2) bv 
teking away the desire of offending (reformation) ; (3) by making 
him afraid of offending (intimidation) (Z). ^ 

In some cases, besides providing for the prevention of crimes in 

Iw include reparation for the past injury 

bj oideiing the offender to compensate the person injured (m). 

As regards other members of the community who are disposed to 
commit smiilar offences, the only way of providing by punishment 
against the commission of the offence is by the terror which the 
punishment of an individual produces in others. 

821 . Thus, if a crime has been committed which is of a 
iind calculated to inspire great alarm, as manifesting a very 
mischievous disposition, or is specially rife in a particular district 
01 thioughout the country, it may be necessaiy to award a 
\ery severe punishment and to take away from the offender the 
power of committing such a crime or any crime for a long period («). 
If the crime is less dangerous, and the offender may be allowed 
to letuin to society after a shorter j^eriod of detention, the punish- 
ment should 2 )ossess qualities calculated to reform or to intimidate 
him (fi), or if there are excejitioiial circumstances, punishment may 
be lesiiited and the offender may be given a chance of leading an 


ai>plicable to all the nieinhers of the commiuiity.” See also p. 20: “General 
prevention ought to be the chief end of punishment, as it is its real justifi- 
cation. If we could consider au offence which has been committed as an 
isolated fact, the like of which would never recur, punishment would be 
useless. . . . But when we consider that an unpunished crime leaves the path 
ojien not only to the same delinquent, but also to those who may have the same 
motives and opportunities for entering upon it, wo perceive that the punishment 
inllicted on the individual becomes a source of security to all. Punishment is 
cle^ated to the first rank of benefits, when it is regarded not as an act of wrath 

01 vengeance against a guilty or unfortunate individual who has given way to 

mischievous inclinations, but as an indispensable sacrifice to the common 
safety.” 

(/) Bentham, Rationale of Punishment, 20. 

(m) For an example of this, see Forfeiture Act, 1870 (33 & 34 Viet. c. 23), 
ss. 4, lo, p. 4-10, A criminal court may make an order for the restitu- 

tion of property on a conviction for larceny of a similar offence (see p. 084, 

(ii) F.^., by sentencing him to a long period of penal servitude and by awarding, 
w.hero it is possible, an exceptional punishment, such as flogging (see the 
Gfirrotters Act, 18(33 (20 & 27 Viet. c. 44), s. 1). See, too, Ji. v. tipeucer (1908), 

1 App. Rep. 37, where the Court of Criminal Appeal refused to interfere with 
a si^iitence of twelve years’ penal servitude passed on a burglar, although it was 
his J^rst conviction and although he had previously borne a good character ; but 
in t%'^f case the prisoner, though he had ample weans to lead a honest life, was 
Ul ivifh a full equipment for committing burglaries, and the marks on fifteen 
the neighbourhood which had been burglariously entered were marks 
that have been made by a jemmy found in his. possession, and the 

neighb?^'^^‘^cod had been so terrorised by burglaries that ninety policeman h^ 
bed to i^patrol the district ; see also 7?. v. ^o^7(190S). 1 Cr. App. Rep. 64, where it 
was hel(^ epidemic ” of burglaries iu a neighbourhood might he taken 

into aecq’^^^^ fixing the sentence on a burglar. See B. v. Warner (1909), 2 Cr. 
A])p. Rey I ' 7. 

(o) Rationale of Punishment, 21. 


fouii^ 
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honest life under a condition that if he does not do so he will be 
subjected to punishment (p). 


822 . The court, in fixing the punishment for any particular crime, 
will take into consideration the nature of the oli'ence, the circum- 
stances in which it was committed, the degree of deliberation shown 
by the offender, the provocation which he has received, if the crime is 
one of violence, the antecedents of the prisoner up to the time of 
sentence, his age and character, and, except in the case of liabitual 
criminals, any recommendation to mercy which the jury may have 
made {q). 


{p) (See li, V. Francis (lf)0S), 1 Or. A]»p. Pep. 

{<]) “ The fiiiidarneutal rule of criminul judicature ” is ‘‘ tliat tlie measure of 

•1 A y .• X . y .» 



App. Pep. 2o5 ; V. 2 Tr. A])] . _ , . 

character of a prisoner may bo a reason fur ndlictin*^ a liglit or nominal 
sentence upon him, especially wlien he lias la'en in enijiloymcnt and his 
emjtloyer is willing to take him back (I\. v. Francis (IHOS). 1 ( 'r. Ap]». Pep. 2d9). 
But good character is not to bo taken into eonsidf.u'ation, when by means of 
good character a person ha.s obtained an op})ortunitv for committing the ollVnco 
charged (//. v. Sidloiv (1!)08), 1 Cr. Ajip. P(*p. 2S). in con>idenng the punisli- 
niont to be pas.^ed on persons in positions of trust fur misappropriation of money 
or other itroperty good character ha.s little weight, and is often an aggravating 
circumstance (see J{. v. Hnper (lUO-S), 1 Cr. App. Peji. 7d). A crime hy a jiersoii 
in a position of trust who abuses the trust imposed u])on him is jiunished with 
greater severity than a crime by a person who stands in no fiiliieiary or con- 
fidential relation to the person injured {IL v. Sidlvir^ sapra ; J!. v. 
suja'a). 

In larceny and similar crimes the value of the ]u-uperty stolon maybe a 
matter to be considered, for if a person were punished with the same soverit}’’ 
for stealing a thing of small value as for stealing a thing of great value, 
a dishonest jiersou would always ])refer committing a theft on a largo 
Bcale (Bentham, Pationalo, ;!(>, *i‘l ; //. v. Xntta/I (lyOS), 1 (V. App. liep. 

\ (UlUh), 2 (.'r. A]»]). Pep. Ho). But there are many 

Cases where the severity of the punishment does not dejiend on the value 

stolen, as where a prisoner is convicted of stealing S(une- 

mg 01 small value, hut the crime which is brought homo to him is 

only one ot a series of similar oifences (/^ v. Manricc (UMIS), 1 Cr, A] p. 

^ i whore a sentence of live years’ penal servitude for stealing one 

puiii) ^^as upheld by the Court of Criminal Appeal, but the juaso 

a( emi guilty of systematic frauds extending over a lung period, : 

0 supported as a means of keeping her out of mischief ; aud see 

fvhr* i ^ *'’**• App. Pep. 83, where a sentence of penal servitude for a 

oy a person who had been convicted several times before for 
nines ansing out of drink was upheld as the only means of reclaiming her). 

is cnminal courts before passing sentence to iii(|uire into the 

V* punish habitual offenders moreseyerely than those 

ti convicted or have not committed other crimes (A*, v. 

^ * '*• 1- l^ut it is not right to be guided merely jy 

J, offence for which punishment is to bejawaried 

icate a deliberate return to crime, and there are circu'mstaiices 
■t Y' tihow that the offence was planned beforehand, less woight is to 

be given to previous offences (R, v. Knttall (1908), 1 Cr. App. liep. 18W. More 
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Sect. 4. 

Disquali- 
fications 
following on 
Conviction. 


Forfeiture of 
office etc. 
bj person 
convicted of 
felonv. 


Sect, i.— Disqualifications folloicinrj on Conviction. 

Sub-Sect. Forfeiture of Office. 

^ 823. If a person convicted of treason or felony holds any mili- 

tary or naval office or any civil office under the Crown, or other 
public employment, or any ecclesiastical benefice, or any place, office 
or emolument in any university, college, or other corporation, or is 
entitled to any pension or superannuation allowance payable by the 
public or out of any public fund, and is sentenced to death or penal 
servitude or any term of imprisonment with hard labour, or a term 
of impiisonment without hard labour exceeding twelve months, 
such office, benefice, employment or place forthwith becomes 
jacant, and the pension or suiierannuation allowance or emolument 
forthwith determines and ceases to be payable, unless su^ person 
receives a free pardon from the King within two months of his 
conviction or before the filling up of such office etc. (r). 

w-eiglit should be given to previous convictions for offences of the same 
character as that for which tlie offender is to be punislied than to con- 
victions^for offences of a different character (i?. v. Boucher (1909), 2 Ci\ App. 
Kep. 177). And a first offender lua}' coniinit an offence of such malignity that 
a se\ eie sentence should be impo.^ed, and the absence of previous convictions 
nia\ be disregarded as only showing that the offender has not been found out 
before (see B. v. Spencer (1908), 1 Cr. App. Rep. 87). 

If a person has been convicted of a crime and there are other charges hanging 
over him in respect of which he has not been indicted, the judge in passing 
sentence should, if the prisoner consents, take the other charges into account, 
and in such a case it is not usual to ])roceed with these other charges. If such 
ciiarges are not taken into account and the prisoner is subsequently convicted 
in respect of any of them, the sentence already inflicted on the prisoner in 
respect of the earlier charge is a ground for a mitigation of the sentence for 
the later one (A*, v. Si/res (1908), 1 Cr. App. liei). 172 ; E. v. Hawes (1908), 1 
Cr. App. Rep. 42 ; E. y. Markham (1909), 2 Cr. App. Rep. IGO; E. v. Ahiwi 
(1909}, 2 Cr. App. Rep. 152; E. y. Taijhr (1909), 2Cr. App. Rep. 158). 

ihe fact that a person committed a crime wlien in a state of drunkenness 
may be a mitigating circumstance as negativing deliberateness of intention (A. 

V. Xitiia// (1908\ 1 Cr. App. Rep. 180 ; A*, v. Morton (1908), 1 Cr. App. Rep. 255 ; 

A\ v. Ha</en (1909), 2 Cr. App. Rep. 148 ; A’, v. Meade (1909), 2 Cr. App. Rep. 54 ; 
and see p. 242, ante ) ; but drunkenness is put forward by prisoners too frequently 
as an excuse for crime to be deserving of much consideration, and may be a 
ground for passing such a sentence as will debar the prisoner for some time 
from the use of intoxicating liquors {E. v. Eees (1908), 1 Cr. App. Rep. 88). 

A long period of detention is often justifiable with the object of incapacitating 

an offender from committing crimes for a considerable period or of reclaiming 
him {E. V. Manriccy snpra ; E. v. /Aes, snpra) ; and even in the case of those 
who are not hardened criminals it may be justifiable and desirable to impose a 
sentence of sufficient length to enable the offender to undergo a special treat- 
melnt (c.c/., the Rorstal system) (i?. v. Kirkpatrick (1908), 78 J. P. 29, C. C. A-). 

llu cases where personal injuries are inflicted the amount of provocation that 
the ^H'isoner received is a matter to be taken into account in fixing the sentence 
{E, V.. O'Connetl (1909), 2 Cr. App, Rep. 11). 

Fon- some offences, e.//., manslaughter or wounding with intent to do gi'ievous 
bodily* hann, it is impossible to lay down any .standard as to what is the proijer 
puiii.sh\ment ; the question depends on the circumstances of each particular case 
[li. V. Ojorman (1909), 2 Cr. App. Rep. 187). 

(r) Forfeiture Act, 1870 (88 & 84 Viet. c. 28), s. 2. Attainder or corruption 
of blood|) and forfeiture or escheat on conviction of treason or felony were 
abolisheoV by this Act (s. 1). The provision as to disqualification arising from a 
convmtiori for felony does not api)ly to a person under^xteen (Children Act, 

1908 (8 Eldw. 7, c. 07), ss. 100, 181). 
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824. Such person on his conviction ])ecomes, and until he has 
suffered the punishment allotted or any punishment lawfully substi- 
tuted, or until he receives a free pardon, continues to l)e incapable of 
holding any such office, employment, or benefice, or of being elected 
or sitting or voting as a member of either House of Parliament, or of 
exercising any right of suffrage or other parliamentary or municipal 
franchise whatever within England, ^\ales, or Ireland (.s). 

825. A convict (/.c., a person against ^vhom judgment of death 
or of penal servitude has been pronounced or recorded l)y any court 
of competent jurisdiction in England, ^\ales, or Ireland upon any 
charge of treason or felotiy) cannot liring an action for the recovery 
of any property, debt, or damage while he is subject to the operation 
of the Forfeiture Act, IftTO (0, and cannot alienate or charge any 
property or make any contract (»)• 


Sub-Sect. 2. — Appoudineuf of Administraior of Pr(>pfri}{, 

826. The King, or any person in that behalf authorised by tlie 
King under the royal sign manual, may l)y writing commit the 
custody and management of the property of any such convict to an 
administrator. Such appointment may he revoked or may he 
determined hy death, and thereupon a new administrator may he 
appointed (r). On the appointment of any such administrator all 
the r|^l and personal propert}^ including choses in action, to whicli 
th^convict was entitled at the time of his conviction, or to which 
he ih^y be entitled after his conviction, vests in ilie administrator 
all the estate and interest of the convict tlierein ( /■). The 
adtiiinistrator has absolute power to let, mortgage, sell, and transfer 
"^'art of the convict’s propert}' (//). He may pay out of the con- 
vict’s jiroperty all main and expenses which the convict may have 
been condemned to pay and all costs, charges, and expenses incurred 
by the convict in and about bis defence, and all costs, charges, and 
expenses which the administrator may incur in carrying out liis 
duties with to such property or to any claims made against 

it (^). He niay ^^ ^iay or satisfy any del)t or liability of the convict 
which may be est^ished in due course of law or may otherwise he 
proved to li&^satia^ction, and may also cause any iiroperty which 
may come to his haiids to he delivered to any person claiming to l)e 
justly entitled to it, if the right of such person is estahlislied iir 

due course of law or otherwise proved to the satisfaction of the 
administrator («). 


if! 1870 (:i3 & ;M Viet. c. 23), s, 2. 

33 iV 3-1 Viet. e. 23. 

(h) s. S ; s(.;o s. (). On the death or hankruptcy of the couvi/ct or 

oil ms auliering the full term of his punishment or any other subst^uted 
pumalimeiit. or on his reeeiving a free pardon, ho ceases to be suhjf^et to the 
operation ol the provisions contained in ss. 2S, 20 of the Act (Udd., s. 7)./ And 

see title Action-, Vol. L, 1 ). ‘->9 

(v) Ihid., s. 9. ^ ' / 

and i'onirad, [lOuli] 1 l b'. 310; 2 

^ ri ■ j ’’ F>wers of administrator. / 

*500 C'a/T V. A/zderso/i, [19031 1 Ch. 90; affirmed 2 Ch. 

{z) Had,, 8. 13, m j 

(u) /6/c/., s. H. 
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Disquali- 
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Compensation 
to person 
injured by 
criminal or 
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act of 
convict. 


Revesting of 
convict’s 
property in 
convict. 


He may make compensation for any loss of property or other iniurv 
a leged to have been suffered by any person through or by mi^ns 
of any alleged criminal or fraudulent act of the convict althouirh 
no proof of such alleged criminal or fraudulent act may have been 
made in any court (b) ; and may make such allowances^as he may 

the convict for support, or of the convict himself, if 
ne IS at large under licence (c). 

The exercise by the administrator of the powers conferred upon 
im IS binding upon, and is not to be questioned by, the convict or by 
any person claiming an interest in the convict’s property (d). 


827. Subject to the exercise of the powers conferred on the 

mlmmistrator the convict’s property is to be preserved and held in 

trust by the administrator and is to revest in the convict, should 

his disability be removed, or in his heirs or legal personal 

representatives, or such other persons as may be lawfully entitled to 

such property, and the powers giyen to the administrator ar^ 
thereupon to determine (e). 


Interim 
curator of 
convict's 
property. 


828. If no administrator is appointed, an interim curator of the 

piopeity of the convict may be apj^ointed by any justices in petty 

sessions or by any justice of the peace having jurisdiction in the 

place where the convict before his conviction had his last usual 

lesidence ; the powers of the interim curator are similar to those of 
the administrator (/ ). 

E\eiy administrator and interim curator is to be accountable to 
the convict for all property which has been possessed or received ^ 
the administrator etc. and not duly administered (r/). 

Property acquired by a convict while he is lawfully at large under 
a licence does not vest in the administrator or interim curator (A)- 


Disqualifica' 

tioiis on 
conviction. 


829. -There are certain special disqualifications which follow on 
a conviction on indictment for particular criminal oflences (O- 


(/>) Forfeiture Act, LS70 (;ja & .44 Viet. c. L>;3), s. 15. 
(r) I hid., s. 16. 


V a 


((/) Ihid., s. 17. 
(e) Ibid., s. 18. 
(./■) lbi<l., ss. 21 


27. 


5 ((/) Ibid.y s. 29. 

i'V/0 Ibid., 8. 30. 

A beiieficed cler"vmii 


beiienced clergyman convicted for treason or felony, or convicted on an 
indVeii^^^^^^^ misdemeanour, and sentenced on any such conviction to iinprison- 
inefATu*^ labour or any greater punishment, forfeits his benefice and 

^ L ,.ines incapable of holding preferment (Clergy Discipline Act, 1892 (55 & 56 

VipfL convicted of felony is for ever disqualified from selling 

bo V cider or wine or .spirits by retail (Reerhouse Act, 1840 (3 & 4 Viet. 

oeer r on r . 1 D y*V « « r-H ^ A . ^ ..... ..1-.- J A i ■■ O t\t ^T'A. _ OPl 


t V.V. S. i ; Vine and beerhouse Amendment Act, 1870 (33 & 34 Viet. c. 29j, 
^ M V*P Refreshment Houses Act, 1860 (23 & 24 Viet. c. 27), s. 22). Aiiersoncon- 
’ V ^lpf felony cannot serve as parish constable (Parish Constables Act, 1842 

pei’^on convicted of a crime and sentenced to 

• * \n I labour or any greater punishment cannot for five 3 'ears 

impnsor,jpa|) sentence be a parish or district councillor or a guardian of the poor 
irom his|eoV^yej.ijQ-j^gnt Act, 1894 (56 & 57 Viet. c. 73), s. 46 (1) (c)). No person con- 
(Docal C«tor felony, fraud, or perjury can hold any parish office or have the 

victed oflRJ'ent of the poor in any wa\' whatever (Pooi’ Law Amendment Act, 1834 
managemi \ 


1834 





431 


Part VIL— Punishment and Prevention of Crime. 


Such disqualifications, so far as they create any incapacity, are 
removed if the offender receives a free pardon (j). 

It is not clear whether the endurance of punishment has, as 
regards the removal of disqualifications, the same effect as a 
pardon (A*), 

Sub-Sect. 'i.—Outlawrij. 


Sect. -i. 

Disquali- 
fications 
following on 
Conviction. 


830 . Outlawry in criminal proceedings is a process issued What 
against a person with regard to whom an indictment lias been found "Litiawry is. 
by a grand jury, and who does not appear to plead to the indictment, 
or after pleading does not appear to receive sentence, and whose 
apprehension cannot be effected before the judgment in outlawry is 
pronounced (/). 

If after the issue of certain writs and the making of certain 


(4 & 0 Will. 4, c. 7G), s. 4S); this section is rojiealed. so far as relatrs to ji 
parish or district councillor or jruardian, but remains in force as t(j other ]>ersoii 3 
(Local Govornment Act, 1S94 (oG A o7 Vict.e. 7:1). s. S9 and schoilulo). If any- 
one who has boon convicted of for^^oiy or of wilful and corrupt perjury or 
subornation of perjury or common barratry aftorwards acts as a solicitor in 
any action brought iu any court of law or equity in Englaml, he is liable to be 
sent to penal servitude for seven years (Frivolous Arrests Act, I7lio (TJ Geo. 1, 
c. 29), s. 4). A medical practitioner, apothecary, or dentkt who has been con- 
victed of felony or misdemeanour maybe removed from the register (Medical 
Act, 1858^21 & 22 Viet. c. 90), s. 29; Apothecaries Act Amendment Act, 1S74 
(:i7A:38Vict.c.a4),8.4;DentistsAot, 1878(41 A 42 Viet. c. s. l;j). Veterinary 
surgeons convicted of misdeineanour.s or irreater offences may 1)0 removed from 
the register (Vetei-inary Surgeons Act, 1881 (41 A -1.3 Xict c‘ (V2\ s. G), As to 
disqualifications from convictions for corrupt ])ractices, see title I'iLECTioxs. IJv 
the Juries Act, 1870 (38 A .‘34 Viet, c. 77), s. lo. no man who has been attainted 
of any treason or felony or convicted of any crime that i.s infamous, unless ho 
shall have obtained a free pardon, and no man who is under outluwiy, is qualitied 
to servo on a jury; attainder for treason or felony had alreaily been abolished 
at the the passing of the Act (see note (/•) on jn -128, anie), and it is not 

clear what is the etfejjt of the provision, so far as it relates to attainder, while 
outlawry has gone oifPof use. 

n\ l^ii'ision nf London Jiistia-s (ISSil). 2-1 (J. ]!. 1). 5(U. 

‘ i been convicted of any felony not imnishublo witli death 

1 P'l'i'sliniont awarded, the endurance of i)miislnnont has tho 

CVnvicfs Act"l8'5s'tTf as a pard.ni u.wler the Great Seal (Civil nights of 

tho piuliirn.u’o ^ • V ' i-'i some doubt as to whether 

i'e“wvcs tho incapacitv to hold a retail spirit 
f B n W and lieerhouse Amendment Act, “l 870 (:J:3 A d l Viot. c. 29), 

L d '"..(idTd), I,. It l« u, a a wi 



fniiilmi ... ' — i Ui.i.U0Ji, 13., lU II(U/ V. ToWt)' DHHSiWliCl. 

of the eiidurancft t have thought it was), and the eRch, 

(1S77).T£ D 10 ^^ot considered! see Leymau v. Lat (30 

i i\ I.. . . it Ice, 
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Shorfand^MoHoT outlawry was in H‘v. Tempest'^h that 

Ciywn Office, 2nd ed., 270 ; but no in- f. 78), 
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Criminal Law and Procedure. 

proclamations the defendant is not found, judgment of outlawrv 
may be pronounced against him (m). ^ 

In the case of otfeiiees punishable with death judgment of 
outlawry makes the person liable to suffer death and confiscation 
of property ; on the defendant being brought before the court 
execution is awarded on the judgment of outlawry without any 

further judgment (h). ^ 

In other cases judgment of outlawry renders the defendant liable 
to perpetual imprisonment, and to the forfeiture of his personal 
property and the profits of his real estate (o) 

111 the case of indictments for treason and felony a judgment of 

outlawry operates as a conviction upon such indictments ( ph In the 

case of indictments for misdemeanour such judgment does not so 
operate {q). 

831. A defendant upon a charge of treason who has been 
outlawed may apjiear in the High Court of Justice within a year, 
and traverse the outlawry, and undergo trial on the indictment (r). 

here a defendant upon a charge of felony or misdemeanour has 
been outlawed, there appears to be no means now provided for 
securing the reversal of such outlawry (.s). The only way in which 
such judgment of outlawry can be rendered inoperative is by a 
royal pardon or by* an Act of Parliament (a). 


Appeal to 
Court of 
Criminal 
Appeal. 


Part VIII. — Appeals in Criminal Cases. 

Sect. 1. — TJte Court of Criminal Appeal. 

832. Any person who has been convicted on indictment can 
appeal to the Court of Criminal A 2 )peal {h) ag^mst his conviction 
and his sentence — in some cases as of right, in other cases by 
leave (c). This is the only way of questioning a conviction on 

{m) Corner, Crown Practice, 240; Short and MelloivTractico of the Crown 
Office, 2nd ed., 270—271 ; Crown Office Pules, 1006,' rr.'SS— 101. 

(//) See U. V. (1084), lOStatoTih l,d; H.y, Armstrong [Sir Thonuis) 

a '1084), 10 State Tr. lOd, 111 ; It, v. Wilkes (1770), 19 State Tr. 1075, at p. 1098. 
.1 (o) /?. V. Wilkes, snjira. The Forfeiture Act, 1870 (03 & 34 Viet. c. 23), does 
h-t apply to forfeiture on outlawrv s. 1). 

_ R. V. UoUojvay, supra; 4 El, Conr:'314; 2 Hawk. P. C., c. 48, s. 22. 

mdWg) JL V. 'Pippin (1089), 2 Salk. 494. 

meiiiii'') Armstrontfs [Sir 'Phomas) Case (1084), 10 State Tr. 105. 

becop') The reversal of a sentence of outlawrv in cases whei-e the defendant was 

Vict.V,.^-ed with felony or misdemeanour was* formerly obtainable by means of a 

beer n of error (see Crown Office Piules. 1900, r. 107). But writs of error are now 

c. 61)y:'hed (Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 20). See 

s* 14 ; hwry, Law Quarterly Eeview, Vol. XVIII., p. 297, “ Is Outlawry Obsolete.' 

victed I mil. Erie Pichards. 

(5 & 0 i'A.ee 11. v. (Mtier (1080). 7 State Tr. 104.3 ; Hargrave, Juridical Arguments 
imjmsor.dpcctious, Vol. IL, p. 220. 

from his^opr the constitution, jurisdiction, judges, and officers of the court, see 

(Local OforUtTS, pp. 91 — 94, ante, 

victed ofElininal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 3. 


managea^ 


J 


V 




V 








•V' 




"'i*' 

A .5 

•A.' 






• 1 .V . 


Part VIII.— Appeals in Criminal Cases. 


438 


indictment, except in the case of a conviction for non-repair etc. of 
a highway etc. (rf). 

Writs of error are abolished (c), but it seems that in all cases in 
whicli error could have been brought befoi'e the Criminal Appeal 
Act, 1907 (/), an appeal will now lie as on a question of law to the 
Court of Criminal Appeal, and that the effect of the abolition of 
writs of error is only to alter the procedure in cases in which such 
writs would have been applicable. The powers and practice formerly 
existing in the High Court of Justice in respect of motions for 
new trials and the granting of new trials in criminal cases are 
abolished (p). The Court of Criminal Appeal have no power to 
order a new trial (//). 

A person who has been convicted on indictment may also appeal 
to the Court of Criminal Appeal by way of case stated (/), if the 
judge who tried him consents to grant a case {k). 


Sect. ]. 


The Court 
of Criminal 
Appeal. 


Abolition of 
writs of error 
and new 
trials in 
criminal 
cases. 


Appeal by 
case stated. 


833 . If the Attorney-General gives a certificate to the Director Wdien appeal 
of Public Prosecutions or to the prosecutor or defendant tliat lies to House 
the decision of the Court of Criminal Appeal in a particular case 
involves a point of law of exceptional public importance, and tliat it 
is desirable in the public interest that a further appeal should he 
bought, an appeal will lie from the Court of Criminal Appeal to the 
House of Lords ; in all other cases the determination of the Court 
of Criminal Appeal is final and no appeal lies from it (/). 


834 . A person who has been convicted on an indictment may Appeal 
appeal to the Court ot Criminal Appeal without leave on any ground 
of appeal which involves a question of law alone. If the judge who 
tiies him certifies that the case is a fit one for appeal, or if the 
Court of Criminal Appeal give leave, such a person may appeal 


{(J) On a conviction on an indictment for non-repair of hiirhwav etc. the 
appeal lies, not to the Court of Criminal Appeal, but to the Court of Appeal. 

r). 1907 (7 Edw. 7, c. 2;j), s. 20 (1). 

U) t Mw. 7, c. 23. ^ 

^^t clear whether this apjdies to a case where an 

V <^^rt{orari. A new trial may still be -ranted 

by the (.mat of Appeal in the case of an indictment for non-repair of a highway 

TSL. J. 

n\ Cases Act, 1S48 (11 & 12 Viet. c. 78). 

lA*l / /l4// Q£3 1 O 1> A^ y-N • • • . ^ / 


& '{7 Vir.f and was by mu duuicaiure act, ia,,i (liu 

is nmv a ,1 '• to the judges of the High Court of Justice, 

IS now vested in thft Pmirf i mi 


ic! • i.i_ A — juuges oi lue iiign court or justice, 

that the my codnrp I Criminal Appeal. That court may decide 

totUsf<ftP (II & 12 Viet, cl 1H\, ae 

to tnO stdtOUieil t of n l.,. !» it •» i , .-A * 


wiHunif . 1. J cV. r V • . 1848 (11 & 12 Viet. fc. 78), 

a case ‘ ^ ‘ ^ or ei, if the presiding judge at the trial consents teJ state 

(/) Ciivuinal Ai)peal Act, 1907 (7 Edw. 7, c. 23), s. 1 (0). ^ 

ILL. — IX. 
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his conviction on any ground of appeal which involves a 
question of fact alone or a mixed question of law and fact, or any 
other ground which appears to the court to be a sufficient ground 
0 appeal. If the Court of Criminal Appeal give leave, such a 

pel son may appeal against the sentence passed upon him, unless 
the sentence is one fixed by law (m). 

835. On an appeal being brought against a conviction the 
court are to allow the appeal, if they think — 

verdict of the jury should be set aside on the ground 
that it IS unreasonable or cannot be supported having regard to 
the evidence (n) ; 

(2) That the judgment should be set aside on the ground that 

the decision of the court below was wrong; on any question of 
law (o) ; o j 1 - 


(?/;) Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 3. A person sentenced to 
preventive detention under the rrevention of Crime Act, 1908 (8 Edw. 7, 
c. o9), may appeal witliout leave against such a sentence; see ihid,, s. 11. 

law in cases of murder, treason, piracy, 
burning the King s ships etc, ; and see p. -109, auie. For form of certificate 
by the judge at the trial, see Criminal Appeal Rules, 1908, schedule, 
I'orm 1. “Sentence” in the Criminal Appeal Act includes any order 
of court made on conviction with reference to the person convicted or 
his wife or children, and any recommendation of the court as to the making 
?£ expulsion order in the case of a person convicted who is an alien 
(Criminal Ajipeal Act, 1907 (7 Edw. 7, c. 23), s. 21). The “conviction” 
against which the appeal is brought means here, it seems, the verdict of the 
jur3% and not the sentence of the court (B, v. Miles (1890), 24 Q. B. D. 423, 
C. C. R. ; II. V. Blahy, [1894] 2 Q. B. 170, C. C. R.) ; but see Btmjess v. 
Bociefeur (1844), 7 Man. & G. 481, at p. 504. There is no appeal against the 
finding of a jury that a prisoner is fit to plead {B. Jefferson (1908), 1 Cr. 
App. Rep. 95). There is no appeal against a sentence substituted by the King 
on the recommendation of the Home Secretary for a death sentence {B. v. Lor^ 
(1908), 1 Cr. App. Rep. 110). A prisoner who pleads guilty will only in very 
exceptional circumstances be allowed to appeal against his conviction, but he 
may by leave appeal against his sentence (//. v. Lucas (1908), 1 Cr. App. Rep. 61 ; 
B. V. hftridfje, [1909] 2 K. B. 24, C. C. A. (overruling B. v. Davidson (1909), 2 Cr. 
App. Rep. 51) ; B^ v. Sneeshy (1909), 2 Cr. App. Rep. 178 ; in B. v. Verney (1909), 2 
('I. App. Rep. 107. leave \yas given in excejitional circumstances to a prisoner to 
appe.al against his couviction and to call evidence, and the conviction was 
quashed). As to appeals against sentence, see p. 435, post. 

(n) Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 4 (1). These words are 
adopted froni the judgment of the Ilouse of Lords in Metropolitan Rail. Oo. y. 
Wnyht (1880), 11 App. Cas. 152, which lavs down the rules according to which 
the verdict of a jury in a civil case will or ‘will not be supported (B. v. Ashfoi'd 
(1908\ 1 Cr. App. Rep. 185). For instances of the verdict of the jury being set 

Criminal Appeal on the ground that there was no evidence 
or no sufficient evidence to support it, see B. v. Osborne (1908), 1 Cr. App. Rep. 
144 ; B. V. Pearson (1908), 1 Cr. App. Rep. 77 ; B. v. Dibble (1908), 1 Or. App. 
Rep. 155 ; B.\. Orns (1908), 1 Cr. App. Rep. 199; B. v. Dunleavey (1908), 1 Cr. 
App. Rep. 240; B. v. Trt/e(19()8), 1 Cr. App. Rep. 39; B. v. ]Varren (1909), 25 
T. L. R. 633, 0. C. A, ; B. v. Learh (1909), 2 Cr. App, Rep. 72 ; B. y. Nicholson 
(1909), 2 Cr. App. Rep. 195. But the court will not retry a case on evidence 


(B. v^ Burke (1908), 1 Cr. App. Rep. 245). 

(o) Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 4 (1). In the following 
cases i judgment has been set aside on the ground of misdirection : — B. v. Dyson^ 
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(3) That on any ground there was a miscarriage of justice {p}. 

In any other case the court are to dismiss the appeal, and even 
if they think that the point raised in the appeal might he decided 
in favour of the appellant they may dismiss tlie appeal, if they 
consider that no substantial miscarriage of justice has actually 
occurred (gf). 

If the court allow an apj^eal against a conviction, they must 

quash the conviction and direct a judgment and verdict of acquittal 
to be entered (a). 

^ 836 . On an ai)peal against sentence the court, if they think a 
different sentence should have been passed, are to quash the 
sentence and pass such other sentence warranted in law as they 
think ouglit to have been passed, and in other cases are to dismiss 
the appeal ; the substituted sentence may be more or less severe 
than the sentence ])assed; a different sentence may lie passed, 
whether the appellant has or has not pleaded guiliy [h). 

ImlnJ r' I Cl'. A])j). Pep. US; It. V. Wurmi 

•K ip Y ^17 . ^ Y* (1000), 73 J. P. 2.)0 ; It. V. Sforh/art (1000), 

1 * 1 “' the following cases the court refused to set aside the judgiiuuit 
as there had been no misdirection or no substantial iJiis<lirectioii :—ft. v. Hunfintf 

f '1 ; A’. V. LovtU (lOOS), I Cr. App. Pep. Ill ; R.x. 

; u HAhO.A.; n.y.Itaiuihs 

(IdOS), 1 Cr. App. Pej). 101; It. v. Joyve (lOOS), 1 Cr. A].]). Pep. s;j. In the 
lOllowiiu? cases anupiils; wfivn nilik^TTria ..r. i <k.. 4. ..i . i 


. I* t 


V * -.* 


■1 ' 


11 LIHJ J 

aiminul Appeal and the aj)peals were allowed: — yC v. La/rs >\i){)h), 1 Cr. Ai)i) 
CV^App Rep ^ Itep. 230 ; It. v, KidwLm (1000), 1: 

(■ '■ -’i)’ «• 1 (>)■ I'* the following 

cases au .ippeal has becu allowed on the ground that there was a inisearriage 

\n p!’’’ IP i- h;ep. r, ; n. V. l\’„rL (lilOS , I 

PI y*' r' ~P ’ P «»/"■<': A’- V lirniidtnwp (1909), TO J. P. 

iJi^roMl ''J'’;?' ,'1?; '■ ■' ll). tl..sm,ilar 

’■■ 'h '‘"h /h-e// V. Perd, ri,S9(il A (' d l 
See, too, d/afo« v. .^0. for N.w South IVale., [1.4d] A ( ' 57 P I with 

thl Court o{‘&-i.ni T'r AC'honial Act Por instances ^1101-0 

while there lonv lv7^ ^'■Ppeal have dismissed an appeal on the ground that 
evidence there h’ld 1 luisdirection or mistake or misreception of 
(19081 e-j T T p *''‘'*‘■'‘“''’'“"0 'h’ Pistico, seo /f. V. Il'es/eceP. 

y V /;4« ( bosV 1 > Cr. App. Re,,. 212; 

m IiTXA Po; pP- 111 ; V. tlnm (lOOS), 1 cl, A|,p. Re,,: 

Rep’. 10 • It V Cii'/t, /iQ’om^7')hl'' 1"' ; y^- V. J/eprr (1908), 1 Cr. A,,,,. 

2 K. 15 454 ■ it V liv / ^ ■''■PI’" [1908] 

note (A) on ]j. ial : see 

[iSfrififils''’”' <■ -'=).•■ 1 M- So. «. V. s 

ih\ //>/f/.. « a ^'.a^ ly — T^a» • j 


Savndrs 


and must be disregarded in Uie ^ lueaningles: 

to alter a sentence whrm i ^ ^ P*^^ Riii>ty, the court havo,i)owei 

reduclLrof -^ta:iies o: 

Cr \ijn Ron 17*>^-^/* ^ under s. 4 (3), see It. v. iS'i/m (10081, ] 

o.. App. Rop. 1,2, A. V. Ah,i<u« (1908), 1 Or. A,,,,. Rop. 180 (where the 
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Sect. 1. 

The Court 
of Criminal 
Appeal, 


AlteriDsr the 
verdict of 
the jury. 


Tower of 
court ill 
case of a 
special 
verdict. 


Power 
to order 
appellant to 
be iletaineil 
as a criminal 
lunatic. 


^ If it appears to the court that an appellant was not properly con- 
victed on some count or part of the indictment, but was properly 
convicted on some other^ count or part of the indictment, the 
sentence passed may be affirmed, or another sentence may be passed 

in substitution for it, if such sentence is warranted by the verdict 
on the count on which the appellant was properly convicted (c). 

^Mieie the jury could on the indictment on which the appellant 
has been convicted have found him guilty of some other offence (d), 
and it appears that the jury must have been satisfied of facts which 
proved him guilty of such other offence, the court, instead of allow- 
ing or dismissing the appeal, may substitute for the verdict found 
by the jury a verdict for such other offence, and may in substitu- 
tion for the sentence 2mssed pass such a sentence, not more severe 

than the one jmssed, as is warranted by law for such other 
offence (c). 

837 . here on the conviction of an aiipellant the jury have 
found a special verdict, and the Court of Criminal Aj^peal think 
that a wrong conclusion has been arrived at by the court below as 
to the effect of the verdict, the Court of Criminal Appeal, instead 
of allowing the apj)eal, may order the proper conclusion to be 
recorded and 2)ass such sentence in substitution for the sentence 
passed as is warranted by law(y). 

838 . If on any apjieal it appears to the court that the appellant 
was insane at the time the act was done or omission made which 
is charged against him so as not to be responsible according to 
law for his actions, the court may quash the sentence passed and 
order the defendant to be kejit in custody as a criminal lunatic (//). 





VVpp. Kep. 


( 0 ) 
cases 


^Wpp’ Keix tSJ’- 7, c. 23), s. 5 (4); 

]'Jiiiniiuil Arr^l ' 'iiie manner as if a special ^ c. 38 , 
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839. If a court of assize or court of quarter sessions makes an 
order (h) ordering the parent or guardian of a child or young person 
to pay a fine, damages, or costs in respect of an offence committed 
by such child or young person, the parent or guardian may appeal 
against the order to the Court of Criminal Api)eal, as if the i)arent 
or guardian had been convicted on indictment and the order were 
a sentence passed on his conviction (i). 


840. The operation of an order made for the restitution of any 
property to any person made on a conviction on indictment and 
the 02)eration of the statutory provisions (,/) as to the revesting of tlie 
property in stolen goods on conviction are (unless the court before 
which the conviction takes place directs to the contrary in a case 
in which in their opinion the title to the property is not in dispute) 
suspended ( 1 ) in any case until the expiration of ten daj's after tlie 
date of conviction, and ( 2 ) where notice of a))peal or leave to ajipeal 

is given within ten days after the date of conviction, until the 
determination of the appeal (/.). 

^^ here the operation of such order or of such statutory provisions 
is suspended until the determination of the appeal, the order is not 
to take effect as to the property, if the conviction is quashed on 

appeal. The court may annul or vary such an order, although the 
conviction is not quashed (/t). 


Sect. 2. — Procedure. 

841. If a person convicted desires to appeal to the Court of 
Criminal Appeal or to obtain the leave of that court to appeal, he 
must within ten da3’s of the date of conviction give notice of appeal 
m writing to the registrar of the Court of Criminal Appeal (/). 


s. 2 ; seepp. 242, ava, ante. For an instance of a sentence beino* (luashed undi 

1 Cl-- Api). Hop. 95 : coini)urc li, v, Ilanli, 
(1, 08) 1 U App. i^ep. 210; IL v. Macdonah/ (lOOS), 1 Or. App. Hep. 202. 

{h) See Children Act, 1908 (8 Edw. 7, c. 07), s. 99 (1). 


(■/ under Sale of Goods Act, 1893 (50 & 57 Vict. c. 71). s. 21. 

nnil la '> s. 0- The Act does 

enable anyone to appeal against the order {R, v. El/iott (1908), 1 Cr. App. 



f r - for leave to appeal, Forms 0, ’ 

rattesrtt’ ?r f I prLnco^f k witne.s./ vho 

Ine kfl “ it coutendeJ that t 

notice mnv ho ^osponsible for his actions on the ground of insanity, t 

in hi.s behklf solicitor or other person authorised to a 

sii'nod hv tho the appellant is a body corporate, the notice may 

f ”4 oi l “““ge^'.or solicitor of the body co -pora 

Akt 'mo to ho ,l7 '"“'i®'' ii*® tho rules made under tl 

Londo^' fr 4 M Eegistrar of the Court of Criminal Appo. 

reoisterpd 11 deemed to be duly given or sent, if forwarded 1 

ZrnSoCi P®'-®®" to ^yhom the m,tice is antho.isod 

XrJf anoeS tytvTkV''--' <=ourt will give leave to amend t; 

(19091 2 Crbok 0 point at issue may he raised (A’, 'f. Mm 

(1J09). 2 Cr App. Rep. i,;H. y, (jyos), 2 Ch-. App. Rep. loi). T] 
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Sect. 2. 

Procedure. 


Suspension 
of execution 
of sentence. 


Bail. 


Judcfc's notes 
and report on 
the case. 


Production of 
documents. 


Order for 
examina- 
tion of 


The time within Avhich notice of appeal or notice of an applica- 
tion for leave to appeal may be given may be extended at any time 
by the Court of Criminal Appeal, except in the case of a conviction 
involving sentence of death (in), 

842 . If the appellant has been sentenced to death or corporal 
punishment, the sentence is not to be executed, until after the 
expiration of the time within which notice of appeal or of an 
application for leave to appeal may be given. If notice is given 
within such time, the appeal or application is to be heard and 
determined with as much expedition as practicable, and the sentence 
is not to be executed until after the determination of the appeal, 
or, where an application for leave to appeal is finally refused, until 
after such refusal (n). 

In the case of an appeal under the Act or under the Crown 
Cases Act, 1848 (o), an appellant may be admitted to bail by the 
court that tried him ; if he has not been so admitted, he may 
after giving notice of appeal be admitted to bail by the Court of 
Criminal Appeal (p). 

If he is not admitted to bail, he is, pending the determination of 
his appeal, to be treated in such manner as may be^ directed by 
prison rules made by the Secretary of State (q). 

843 . In the case of an appeal or of an application for leave to 
apjjeal the judge or chairman of the court before whom an appel- 
lant was convicted must furnish to the registrar of the Court of 
Criminal Appeal, when required to do so by such registrar, his 
notes of the trial and a report giving his opinion upon the case or 
upon any point arising in the^'case (?■). 

844 . The Court of Criminal Appeal may order the production 
of any document, exhibit, or other thing connected with the pro- 
ceedings, the production of which appears to them necessary for 
the determination of the case(-s). 


845 . The court may order any witnesses who would have been com- 
pellable witnesses at the trial to attend and be examined before the 


\ 


appel]a£K| may submit his case in writing for the consideration of the court, 
instead oif Lj'’ oral argument. . . 

(w) Criflninal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 7 (1). NotuSjpf application 
for exten ,^iou of time must be signed and addressed in the same wy as the notice 
of apper^l (Criminal Appeal Rules, 1908, r. 4). For forms of notice of apphca- 



looft . - appeals by , 

iJUb, 1 ^ .j- schedule^to Rules, Forms 29 — 32. 

H 1 X 


) { 12 Viet. c. 78; seep. 413, ante. . • i 

. ^Viminal Appeal Act, 1907 (7 Edw. 7, c. 23, ss. 14 (2), 17; 

n Rules, 1908, r. 29; and see /?. v. (1909), 25 T. L. R* 

O. O. A '' 


See Buies of 
1908,p. 


(y) t^ariminal Appeal Act, 1907 (7 Edw. 7, c, 23), s. 14(1)- 
feecretad^j.^, ot Slate of 8th April. 1908 (Statutory Rules and Orders, 

sitpra; i?. v. Giflee (1909), 73 J. P. 72. . , * q 1 Rules, 

^'V'iminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 8 ; Criminal Appeal R 

( 5 ) Crii, AppeaPAct, 1907 (7 Edw. 7, c. 23), s. 9(a). 
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court, or may order the examination of any such witnesses to be 
conducted in manner provided by rules of court before any judge of 
the court or before any officer of the court or justice of the peace 
or other person appointed by the court for the purpose, and allow 
the admission of any depositions so taken as evidence before the 
court (^). 

The court may, if they think fit, receive the evidence, if tendered, of 
any witness (including the appellant) who is a competent but not 
compellable witness, and, if the appellant makes an application for 
the purpose, of the husband or wife of the appellant in cases where 
such evidence could not have been given at the trial except on such 
application (u). 


846. If any question arising on the appeal involves prolonged 
examination of documents or accounts, or any scientific or local 
investigation which cannot in the opinion of the court conveniently 
be conducted before the court, the court may order the reference of 
such question in manner provided by rules of court for inquiry and 
report to a special commissioner appointed by the court and act 
upon the report of any such commissioner so far as they tliink fit 
to adopt it(r). 


847. The court may also appoint any person with special expert 
knowledge to act as assessor to the court in any case where it 
appears to the court that such special knowledge is required for the 
proper determination of the case (/r). 

848. The court may exercise in relation to the proceedings any 
other powers which may for the time being l)e exercised by the 
Court of Appeal on appeals in civil matters, and may issue any 
warrants necessary for enforcing the orders of the court (a). 


{t) C’rimiuiil Appeal Act, 11)07 (7 Edw. 7, c. 23), 8. 0 (b) : Criminal Appeal Rules, 
1 JOS, IT. 40, 41, scnedule to Rules, Forms 24 — 27. Applications for leave to call 
TieHli evidence were granted in the following cases ; — //. v. Lines ( \ [*{)>>}, 1 ( 'r. App. 
Rep. 6 ; L Liirid^t (190S), 1 Cr. App. Rep. 230; R. v. /■'((/■rbc/ioa (1908J, 1 
nm (IDOSj, I ( ’r. App. Itep. 47; R. v. Soeosky 

1 ' ; O', V. Lovett (190S), 1 Cr. App. Rep. 04; R. <■, 
,cr/a,W (HKHS), 1 Cr. App. Rep. 104; 11. v. (hlmme I90.S), 1 Cr. App. Rep. 

l.!4; /?. Y. (,ra,/ (U)0,S), 1 Cr. App. Rep. 154; !t. v. (loirlelt (1008), 1 Cr. 
App l.ep. 204; It. Y. Martin {\m), 1 Cr. App. Rep. IJ.'J; //. v. AW (1908), 1 

(>908), 1 Cr. App. Rep. lOo; It. v. Donoma 

r Mnaa. ekkinsoii (1000), 2 Cr. App. Rep. 78 ; It. v. 

Jmn (I'WOy • 4 r App. Rep. 88 ; It. v. MalvUi (1000), 2 ( 'r. Apj). Rep. 102 ; It. v. 

I laws (1, 0,)), Cr. App. Rep. 1 jO. Leave will not be f>;ranteil, unless very good 


\ \ V- supra; R. v. Ihuoran, sufira)'. 

Lnmmal Appeal Act, U)07 (7 Edw. 7, c. 23), s. 9 c). In the ab^tpice of 
8}eci<t ciicunistances the court will not grant leave to the appellant to give 

Rep^Ur/ ^ItrT) evidence at the trial [R. v. Rnheus (1909), 2 Cr. App. 

(c) Ihtd., ?,. 9 (d) ; Criminal Appeal Rules, 190S, r. 41. 

{w) .riminai Appeal Act, 1907 (7 Edw. 7, c. 23), s. 9 (e). i 

PlUK’EDUKE PliACTK'E AND 
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849. In no case is any sentence to be increased by reason of 

or m consideration of any evidence that was not given at the 
trial (/;). 

850. The Court of Criminal Appeal may at any time assign to 

an appellant a solicitor and counsel, or counsel only, in any appeal 

or proceedings preliminary or incidental to an appeal, if in the 

opinion of the court it is desirable in the interests of justice, and if 

the appellant has not sufficient means to enable him to instruct 
solicitor or counsel (c). 

he is in custody, is, if he desires it, 
entitled to be present on the hearing of his appeal, but not when 

the appeal is on a question of law alone or on an application for 

leave to appeal, or on any proceedings preliminary or incidental to 

an appeal, except where rules of court provide that he shall 

have the right to be present and the court give him leave to be 
present (d). 

1 he court may pass any sentence ^vhich they are authorised to 
pass, although the appellant is not present (^?), 

852. It is the duty of the Director of Public Prosecutions to 
apjiear for the Crown on every a 2 )peal under the Act, except where 
the solicitor of a Government department or a jndvate prosecutor 
in the case of a private prosecution undertakes the defence of the 

aiipeal (;*). 


{h) ('riminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 9. 

(r) Ihtd.^ 3. 10, and see s. 15 (5), and Criminal Appeal Eules, 1908, rr. 30, 37, 
and 3S. On an appeal against sentence legal aid will only be granted in 
exceptional cases^ {R. v. Crawhn (1908), 1 Cr. App. Eep. 4 ; R, v. Ptiers (1908), 
1 Cr. App. Eep. 131). As to costs and expenses, see p. 448, 

{<() Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 11 (1); Criminal 
Appeal Eules, 1908, r. 25, schedule to Eules, Forms 4, 5, 13. 14. In R, v. 
Dtudeareif, [1909] 1 K. H. 200, the court refused, in the absence of the 
prisoner through illness, to proceed with the hearing of an appeal involving 
questions of fact at which the appellant had desired to be present ; semble, the 
prisonei‘’s counsel cannot waive the prisoner’s right to be present (ibid.)- 
(e) Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 11 (2). 

(/) Ihid., s. 12; Criminal Appeal Eules, 1908, rr. 27, 28, schedule to Eules, 
Form 2. The Prosecution of Offences Act, 1879 (42 & 13 Yict. c. 22), is to 
apply as though the duty of the Director of Public Prosecutions under 
the Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 12,‘^ff'ere a duty 
under the Prosecution of Offences Act, 1S79 (42 & 43 Viet. c. 22), s. , 2 
(Crin^ial Appeal Act, 1907 (7 Edw. 7, c. 23), s. 12). Provision’ is 
to be made by rules of court for the transmission to him of all,: such 
documents, exhibits, and other things connected with the proceedings as 
he Jnay require for the ])urpose of his duties imder the Criminal Appeal 
Ao^ 1907 (7 Edw. 7, c. 23), s. 12. As to heaj^g^tettsel for the Ci'owy 
on , appeal against sentence, see R. v. Standhnj (1909)^ Cr. App. K©P- 
As, to costs, see p. 148, pf>st. See also Order of t'hfe»'£ecretary of State m 
27th March, 1908, [1908] W. N. p, 95 ; Order of the Secretary of State of 14th 
June, 1904 (Statutory Eules and Orders, 1904, pp. 117 — 122); Criminal Appeal 
Eules, 1908, r. 49, schedule to Eules. Form 28. Provision is to be mauc 
'J?V;^ru»ies within the meaning of the Prison Act, 1898 (61 & 62 Viet. c. 41), 
foFthe^ manner in which an appellant, when in custody, is to be brought 
to any q place at which he is entitled to be present for the purposes of 
the Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), or to any place to which 
the Couwt of Criminal Appeal, or any judge of that court, may order him to 


i 
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’ 853 . If an appeal has been dismissed, and the appellant ^vas 2. 

admitted to bail pending the determination of his api)eal, the time Procedure, 
during which he was admitted to bail is not to count as part of any 
term of imprisonment or penal servitude under his sentence (fi). of term of'^" 

If he is in custody and is specially treated as an appellant, the sentence if 
time during which he is so specially treated is not, unless the 
Court of Criminal Appeal otherwise order, to count as part of such 
term (g). 

The term of imprisonment or penal servitude to which he is 
sentenced, either under the original sentence of the court below or 
under any substituted sentence of the Court of Criminal Appeal, is, 
unless that court otherwise order, to be deemed to be resumed or 
to run, if he is in custody, from the day on which the appeal is 
determined, and if he is not in custody, from the day on which he 
is received into prison under the sentence. Any time duriim which 
he was in custody and was not specially treated as an ap[)ellant is to 
count as a part of the term of imprisonment or penal servitude 
under the sentence (y). 


854 . The registrar must take all necessary steps for obtaining a 
hearing of any apjieals or applications notice of wliich is given to 
him under the Act, and must obtain and lay before the court in 
proper form all documents and exhibits and other things relating to 
the proceedings in the court before which the appellant was tried 
which appear necessary for the proper determination of any such 
appeal or application (h). 

If any notice of appeal purporting to l)e on a ground which 
involves a question of law alone appears to the registrar not to 
show any substantial ground of ai)peal, he may refer the appeal to the 
court for summary determination, and thereupon, if the court con- 
sider that the appeal is frivolous or vexatious, and can be determined 
without adjourning it for a full hearing, the court may dismiss the 
appeal summarily, without calling on any persons to attend the 
hearing or to appear for the Crown (/). 


Duties of 
registrar. 


Summary 

determination 
of frivolous 
or vexatious 
appeal. 


toi tho purpose of any proceedings of that court, and for the uiaiiner in 

custody while absent from i)nson for the inn-poso ; an 
1 Ipe an wtule in custody in accordance with those rules is to be deemed to bo 
in legal custody (Criminal Appeal Act, 1907 (7 Kdw. 7, c. 23), s. H (o)). 

iitihL n Appeal Act, 1907 (7 Edw, 7, o. 23), s. 14 (3). If a case is stated 

Act, 1S48 (11 & 12 Viet. c. 78) (see p. 433, «;./.), the 
Tfi roo-irfl whose conviction the case is stated is to bo treated 

w-tv o ^ *^‘1} tenii of imprisonment or penal servitude in the same 

Sei EK)7 (see M/., s. 14 (4) ). 

1 P 'V ^ which a sentence may ho ordered to run, //. v. Sid/oio 

ns’ rv 'a*'*"- App. liep. b4 ; n. V. (M. 

It V ’(nM)8V t c'’ (1908), 1 Cr. App. Rei). 212 ; 

.If nr Echv. 7, c. 23), s. 15 (1); Criminal Appeal 
appellant or 'respcn;i;nt,;e;;w ‘iocuments for the use of an 

a ilmff '■ <2). For an inst/nce of 

(1909), 2 Cr. App. Eep.755“ see R. v. Eye 
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Criminal Law and Procedure. 


1 


Sect. 2. 

Procedure. 

Custody of 
documents. 


Forms to 
be furnished 
by registrar. 


Rcpoi't of 
registrar as to 
assigning 
legal aid to 
appellant. 

Shorthand 

notes. 


Powers exer- 
cisable by a 
single judge. 


V 


or other things connected with 

• ^ ^ M any person on indictment who, if 

convicted, is entitled or may be authorised to appeal, are to be kept 

in the custody of the court of trial, in accordance with rules of 

court made for the purpose, for such time as may be provided by 

the rules, and subject to such power as may be given by the rules 

for the conditional release of any such documents etc. from that 
custody (k), 

856. The registrar must furnish the necessary forms and 

instructions in relation to notices of appeal and application under the 

Act to any person who demands them, and to officers of courts, 

governors of prisons, and such other ofiScers or persons as he 
thinks fit (Z). 

The governor of a prison must cause such forms and instructions 
to be placed at the disposal of prisoners desiring to appeal or to 
make any application to the court, and cause any such notice given 
by a prisoner in his custody to be forwarded to the registrar (Z). 

The registrar must report to a judge of the court any case in 
whicli it appears to him that a solicitor and counsel, or counsel 
only, ought to be assigned to an appellant, although no application 
has been made for the purpose 


857. Shorthand notes are to be taken of the proceedings at the 
trial on indictment of any person who, if convicted, is entitled or 
may be authorised to appeal under the Act, and on any appeal or 
application for leave to appeal a transcript of the notes, or any 
part of such notes, is to be made, if the registrar so directs, and 
to be furnished to the registrar for the use of the court, and a 
transcript is to be furnished to any party interested upon the 
payment of such charges as the Treasury may fix (w). 

858. Any judge of the Court of Criminal Appeal may exercise 
tlie powers given to the court to give leave to appeal, or to grant 


{k) Criminal Appeal Act, 1907 (7 E(#. 7, c. 23), s. lo (3) ; Criminal Appeal 
Rules, 1908, rr. 8, 33, 36. 

(/) Criminal Appeal Act, 19U7 (7 Edw. 7, c. 23), s. lo (4); Criminal Appeal 
Rules, 1908, r. 2o, schedule to Rules, Forms 4 — 7, 9, 14, 26. 

(m) Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 15 (5); Criminal Appeal 
Rules, 1908, r. 37. 

(?/) Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 16 (1). As toa transcript 
for the use of the Secretary of State, see ibid.y s. 16 (2) ; as to costs of taking 
shorthand notes and of a transcript, see ihid.y s, 16 (3) ; Criminal Appeal Rules, 
1908, r. 5. Shorthand notes are to be taken of the evidence at the trial, of any 
objections taken in the course of the trial, of any statement made by the 
prisoner, of the summing-up and sentence of the judge, but, unless the jutlgc 
at the trial otherwise orders, not of any part of the speeches of counsel or 
solicitor (Criminal Appeal Rules, 1908, r. 52 ; see [1908] AV. N. 94). ^ The pro* 
vision in s. 16 as to shorthand notes is merely directory, and the taking oi sucn 
notes or of sufficient notes is not essential to the validity of the proceedings j/ * 
V. JlfUter (1908), 1 Cr. App. Rep. 174 ; A. v. Elliott (1909), 2 Cr. App. Rep- I'D* 
In 11. ,v. Iknmtt (1909), 2 Cr. App. Rep. 182, when there were no shorthand notes, 
the court accepted instead the statement of counsel for the appellant, who wa 
presen*. at the trial. In the case of a discrepancy between the judge’s notes an 
the shorthand notes, the court will prefer the judge’s notes {R. v. Bt^audiamp 
(1 909), *2 Cr. App. Rep. 40). 
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extension of time for notice of appeal, or for application for leave to 
appeal, or to assign legal aid to an appellant, or to allow the 
appellant to be present at any proceedings in cases where he is not 
entitled to be present without leave, or to admit an appellant to 
bail (o). 

If a judge of the court refuses any application of an appellant, 
the appellant may have the application determined by the full 
court of not less than three judges (o). 

859. The Act does not affect the prerogative of mercy, but the 
Secretary of State, on the consideration of any petition for the 
exercise of such prerogative with reference to the conviction of a 
person on indictment or to the sentence (other than sentence of 
death) passed on a person so convicted, may at any time refer the 
whole case to the court, and the case is then to be heard and 
determined by the court as in the case of an appeal by a person 
convicted; or the Secretary of State may refer any point arising 
in such a case to the court for their opinion, and the court are 
to consider the point so referred and furnish the Secretary of 
State with their opinion (p). 

860. The Act applies to convictions on criminal informa- 
tions and coroners’ inquisitions, and to orders made by a court of 
quarter sessions in respect of an incorrigible rogue, in the same 
way as the Act applies to convictions on indictments (c/). 

The^ Act does not apply to convictions on indictments or 

inquisitions charging any peer or peeress, or other person claiming 

the privilege of peerage, \Yith any offence not triable by a court of 
assize (a). 


(o) Criminal Appeal Act, 1907 (7 Edw. 7, c. 2a), s. 17 ; Criminal Appeal Rules, 
1908, rr. 25, 42 (b) ; a single judge may refer applications to the full court, see 
Vt. y* manus (1908), 1 Cr. App. Reii. 4, at p, .3. As to notice of application for 
bail, see Jl. v. Ilulleij (1909), 25 T. L. R. 508, C. C. A. 

( p) Luminal Appeal Act, 1907 (7 Edw. 7, c. 28), s. 19; (’rimiual Appeal 

r V' power which s. 19 of the Act gives to the Secretary 

o State 01 refeiTing either “ the whole case ” or any “point arising in thecase ” 

o the court, and the power of the court to hear and determine the whole case or 

o consiuer any point soreten-ed and to furnish their opinions to the Secretary of 

4^0 ijyuted to convictions on indictment, but in J{. v. Joh/mn [1909], 1 

' f ' ’ the Secretary of State referred to the court under s. 19 (a) a 

Jnul the coui't hoai’d and determined tlie case and 

wnw t ^ though they were bound to hold that, while the conviction 

vir-imr, o particular case no power to deal with the con- 

fl.o i ^^cyetary of State refers a point to the court for their opinion, 

Tne court, iinipuij .,+1 ^ ^ 

point in private 

See the Vagrancy 
•oin the conviction 


sessions wns quarter sessions on a conviction at petty 

2 Or Ann Tir.T court under s. 19 of the Act ill. v. Johnson (1909), 

note*(;*) court heard and determined the case, stdqaa'r< (see 

23). s. ^0 (2). As to indictments 

etc. against peers etc., see p. 200 (Uiie. 


Sect. 2. 

Procedure, 


References 
to the Court 
by Secretary 
of State. 


Convictions to 
which the Act 
applies. 


t 
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Sect. 2. 

Procedure. 


Indictments 
for non-repair 
etc. of high- 
ways. 


Criminal Law and Procedure, 

An aj^peal to the Court of Criminal Appeal does not lie in the 
case of convictions on indictments at common law in relation to the 
on-iepair or obstruction of a highway, public bridge, or navigable 
liver. An appeal from such a conviction lies in all respectslis if 
the conviction were a verdict in a civil action tried at assizes (b). 


Royal 

pardon. 


Sect. 3. — Pardon. 

861 . The royal prerogative of mercy may be exercised irrespec- 
tively of any appeal and after the failure of an appeal to the 
couit (r) Any punishment for any crime may, except where a 
statute otherwise expressly provides (d), he remitted by the 
1 oveieign, and any crime punishable by criminal process in 

uigland may he pardoned by him at any time both after and 
before judgment (e). 

Besides a royal jiardon under the Great Seal or under the sign 
manual there may be a pardon by an Act of Parliament (/). 


(h) Criminal Appcnl Act, 1907 (7 Edw. 7, c. 23), s. 20 (3). See addition to 
r. 1 . ot the Crown Office Rules, 1900, [1908] W. N. p. 165. An appeal from 
such a conviction is to be set down and entered at the Crown Office, and if the 
imhctuient has not already been removed into tho Iving’s Bench Division for 
the purjiose of trial, a writ of certtorari is to issue on the setting down of the 
appeal to remove the indictment into the King’s Bench Division for the purpose 
of apjieal to the Court of Appeal without anv order or recognisance (ibid.). 

(0 Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 19. 

{d) See Habeas Corpus Act, 1679 (31 Car. 2, c. 2), s. 11, which provides that 
anyone who commits, detains etc. any person contrary to the Act is to suffer 
the penalties of /u'cc/ip/jnre, and is to be disallowed from bearing any office of 
trust in England and incapable of anv iiardou from the Kin" in respect of such 
forfeitures and disabilities. 

(e) For pardon, generally, see title Coxstitutioxal Law, Vol. VL, p. 401. 
(/) See 11 V. CVos5// (1695), 12 State Tr. 1291; R. v. liookwood (1696), 13 
State Tr. 186. As to the effect of a colonial Act of Indemnity, see Phillips v. 
Kyre (1868), L. E. 4 Q. B. 225 ; (1870), L. E. 6 Q. B. 1, Ex. Oh. 






'he 

^*esen. 
le she 
909),^, 
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Part IX. — Costs, Compensation, and Rewards 


Part IX.— Costs, Compensation, and 

Rewards. 

Sect. 1 . — Order for Costs. 

862. The payment of costs in criminal proceedings, except 
when an indictment has been removed by certiorari, depends entirely 
upon statute, and is governed by the Costs in Criminal Cases 
Act, 1908. 

863. A court of assize or court of quarter sessions before which 
any indictable offence (except an offence in relation to the non- 
repair or obstruction of any highway, public l)ridge, or navigable 
river) is prosecuted or tried may direct the payment of the costs 
of the prosecution or defence or both out of the funds of a coiintv 
borough, if the offence is committed or supposed to have been 
committed in a county borough, and in other cases out of the 
county fund of the administrative county in which the offence was 
committed or was supposed to have been committed (//). 

864. ^ The apQount of costs the payment of whicli the court can 
order is, subject to the regulations made by the Secretary of 
State (A), such an amount as appears to the court reasonably 
sufficient to compensate the prosecutor for the expenses jiroperly 
incurred by him in carrying on the prosecution and to compensate 
any person properly attending to give evidence for the prosecution 
or defence, or called to give evidence at the instance of the court, 
for the expense, trouble, or loss of time properly incurred in or 
incidental to such attendance and giving of evidence (/). 

(f/) Costs in Criminal Cases Act, 1908 (8 Kdw. 7, c. lo), ss. 1, 4, 9 (S), As to 
conn } ooronnjhs and administrative counties, see title Local Oovehn.mkxt, Tlio 

cos s oniered under tins Act with regard to oUences committed within the juris- 

Admiralty of England (see p. 278, ante) are to bo paid out of the 
f tt or county horough wliere the defendant is tried, and if ho 

mt mv . a Criminal Court, out of the funds of the county of London, 

in'« l/l ^ cases out of the funds of a county or county horough 

nrosm.tr.^^i'!! by Parliament s.4 (1)). In 

iridn-o or nnv' uou-ropair or obstruction of any highway, public 

flip he allowed as in civil proceedings, as if 


lue jury give a verdict, costs lollow uio event, 
1888 Ord Go^r'^U^ ^ cause otherwise order (R. S. C., 

( niuinal Case’s A(-t l< 30 srRVr^'’- Proceedings before justices, see Costs in 
(h) As to til Ll ¥"’■ ' ■ t-- 15), 8. 1 (1) (b), and title AlAtilSTKATES. 

4 4 4i« 


'M 

[19( 


(i) B/ R 1 Tk : , r- '>• 

cutor 'nu'hidp c costs which may be ordered in the case of the pijose- 
bf a bZl ' anicounsel. Such costs cannot, it scl.ns. 


ITUI ^ WOlO VI <4 V/Vi;> KJk tiiv VAVMV 

‘riminal Cases Act iGOsTsTd^ ii^ui-red in carrying on the defence (C 

ACi, iyu8 (8 Edw. I, c. 15), s. l (3)). In other cases th 


Sect. 1. 

Order for 
Costs. 

Costs in 
Criminal 
Cases Act, 
lyuH. 

Payment of 
costs of pro- 
secution or 
defence out of 
local funds. 


Amount of 
costs. 
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Sect. 1. 

Order for 
Costs. 

Ascertain- 
ment of 
amount. 

Order for 
payment. 

Payment. 


Attendance 
of treavsurer 
of county 
council or 
county 
borough. 


Kegulations 
of Secretary 
of State. 4 


Order on 
convicted 
person to 
pay costs. 


Criminal Law and Procedure, 



The amount of costs directed to be paid must be ascertained as 
soon as practicable by the proper officer of the court, and as soon 
as the amount is ascertained the proper officer is to make out and 
ehvei to the person m whose favour the order has been made or 

tof nf tTf appears to the proper officer to be acting ’on 

boiough out of the funds of which the costs are payable for^the 
payment of that amount (a). 




• i 


865. The treasurer of any county or county borough on whom 
such Older is made must upon sight of the order payout of the 
county fund or borough fund or rate to the person named in the 
order or his duly authorised agent the sums specified in the order, 
and must be allowed such sums in his accounts (b). 

For the purpose of the payment of such sums the council of 

every county and of every county borough must cause their 

treasurer, or some other person on his behalf, to attend at every 

court of assize or quarter sessions at which any indictable offence 

IS to be tiled in respect of which an order as to costs can be made 

on the tieasurer, and to remain in attendance for that j^nrpose 

duiing the sitting of the court, or until such hour as the court 
shall direct (c). 


866. A Secretary of State may make regulations generally for . 

carrying the Act (d) into effect, and in particular with respect to the 

rates or scales of payment of any costs which are paj^able out of local ^ 

funds and the conditions under which any such costs may be ^ 

allo\ved, the manner in which an officer of the court making any 

2)ayment on account of costs to any person in respect of his ' ‘ 

attendance to give evidence is to be reimbursed out of local funds, 

and the form of orders, certificates and notices under the Act, and 1 

the furnishing of information, when certificates are forwarded by j 

officers of courts of summary jurisdiction or of examining 
justices ((?). 

.0 

867. The court by or before which any person is convicted of ^ 
an indictable offence may, if they think fit, in addition to any ^ 


payable to the defeuce seem to be limited to the expenses of witnesses {ihid.j s. 1 (2) ). 
Expenses of witnesses to character, wheth^er for the prosecution or the defence, 
are not allowed at a court of assize^o” quarter sessions, unless the court shall 
otherwise order (Costs in Criming ^^ases Act, lOOS (8 Edw. 7, c. lo), s. 1 (4)). 
rhe examining justices (see p. 82^^ luay as regards the preliminary inves- 
tigation of an indictable offence/ direct the payment of the costs of the prosecu- 
tion or defence, or both, out of the county or borough in the same 

way as a court of assize or . 

(a) 1 hid., Sb. 1 (-), 2. y pijg order of a court of assize or quarter sessions is t 
me ude the amount ^ be paid by the examining ustices, and 

-eitihed by tbem.m.^^ the proceedings before them T 

clei^ of the peace in the case of quarter sessiwor 
' assize in the case of assizes, or a deputy of either. 


/S" sU-S As to adjustment of financial relations between any counties 

: bmiugbs, wUn any cbm,ge is brought about by the Act, see s. 4 (4). 

■ ht Costs in Criminal Cases Act, 1908 (8 Law. F c. M 

IM'I s 5 Regulations have been made. See l190«J VV. 

■ ; ri’909] iv. N.,PartII., p. 3. 


tff'en! 


•. j 
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other punishment order the person convicted to pay the whole or 
any part of the costs incurred in or about the prosecution and 
conviction, including any proceedings before the examining justices, 
as taxed by the proper officer of the court (/). 

868 . In certain cases (^f), \\'hen a person has been acquitted on 
an indictment or information by a private prosecutor, the court 
before which the person acquitted is tried may order the prose- 
cutor to pay the whole or any part of the costs incurred in or 
about the defence, including any proceedings before the examining 
justices, as taxed by the proper officer of the court. 

An order for the payment of costs by the person convicted or the 
prosecutor may be made in addition to an order directing payment 
of costs out of local funds. 


869. Where an order directing payment out of local funds is 
made, the costs are primarily payable out of local funds, lait notice 
of any order for the payment of costs by the person convicted or 
by the prosecutor must be sent to the council of tlie county or 
borough out of the funds of wliich tlie costs are primarily pay- 
able (/i). Such an order may be enforced by the council of the 
county or borough out of the funds of which the costs have been 
paid in the same manner as an order for the payment of costs 
made by the High Court in civil proceedings (/), or as a civil debt 
before a court of summary jurisdiction {k). 


if) fV)sts in Orimiiml Cases Act, 190S (s Kdw. 7, c. \o). s. 0(1). 

\!/) s. 0 (2). Such an order can only bo made where (1) a peib'^on is 

acquitted on an indictment or iut'ormation by a jirivato juosecutur (aj for publica- 
uon of a delumatory libel, (b) for any oli’ence ajrainst the Corrupt Practices 
rrovention Act, lSo-1 (17 A 18 Viet. c. ]i)2), (c) oranycorruiit practice within tlio 
meaning of the Corrupt and Illegal Practices Prevention Act, 1SS;J (Hi X' -17 

vv for an olFence under the Merchandise Marks Acts, bSS7— 1S94 
to ’ ol \ ict. c. 28, o4 55 Viet. c. 15, 57 oS Viet. c. Pi) ; or (2) on an indict- 

^ under the Vexatious Indictments Act, 185!) 

\“7 V . 'ua. c. 17), where the person ac(piitted has not been (■.oiinnitttHl to or 
1 liy recognisance to answer the imiictuient. If a 

TmlHf n ^ indictable offence and tiie justices, acting under the 
ih^ Viet. c. 12), di.smiss the charge, and 

thn ^ charge was not made in good faith, they may order 

dofeneo • if fU the wliole or any part<jf the costs incurred in or about the 

nrofiei-iu’nr t nmount ordered to bo jiaid by such justices exceeds £25. the 
nmniiiuMinivirlT. order to a court of quarter sessions in the 

48 Viet Acts (11 A: 12 VaP c. 48, 12 

are to he («eo title Magistkatks), and no j)roce<Hlings 

cai/w m /le ^‘ither the time witliin which the apjieal 

until the ■mnP'irnt ^Jl’^cd without an ajipeul being made or, if an appeal is made, 
(8 Kdw 7 c abandoned ((Josts in Criminal Cases Act, 1908 

indiet'ihle ntm.w'.l’ If a person lias been committed for trial for an 

Vexation; ^^'t 

and ‘U'ouitted H order j^aymont of costs as if lie liad been tried 
W ^’nminal Cases Act. 1908 (8 Pdw. 7. c. 15), ss. 7, 9 (2)). 

AbLoKUUIlK'" *’*'• ‘h IbiACTICK AND 

Maoistuatvs Cades Act, 1908 (8 Edw. 7, c. 15), s. 0(5). Sob title 


Sect. 1. 

Order for 
Costs. 


Gr ier that 
jirosecution 
shah pay 
costs of 
person 
acquitted. 


Enforcement 
of order fur 
payment of 
costs. 
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Sect. 1. 

Order for 
Costs. 


Costs in 
case of an 
incorrigible 
rogue. 


Costs in the 
Court of 
Criminal 
Appeal. 

Hearing of 
case stated. 


Expenses of 
solicitor and 
counsel 
assigned to 
prisoner who 
appeals, and 
of witnesses 
examined on 
appeal. 


Criminal Law and Procedure. 

The person to whom the costs have been ordered to be paid 

by the prosecutor or defendant may recover them in the same 
manner (/). 

If a person who is convicted has been ordered to pay costs, the 
order may be enforced out of any money taken from him on his 
apprehension, so far as the court so directs (0- 

870. The foregoing provisions with regard to the payment of 
costs in criminal cases apply to the case of a person committed as 
an incorrigible rogue (w), as though such person were committed 
for trial for an indictable offence (w). In the case of an appeal by 
such person to quarter sessions (o) such provisions apply as though 
the hearing of the appeal were the trial of an indictable 
offence ( p), 

871. On the hearing of an appeal to the Court of Criminal 
Appeal no costs are to be allowed on either side(^?). 

The hearing by the Court of Criminal Appeal of a case stated (r) 
is to be deemed, so far as relates to costs, to be the hearing of an 
apjieal (s). The court of assize or quarter sessions which states a 
case (a) has no power to direct that the costs of the hearing of the 
case before the Court of Appeal shall be paid out of local funds (i). 

872. The ‘‘expenses” of solicitor and counsel assigned to an 
appellant under the Criminal Appeal Act, 1907(c), and of any 
witnesses who attend on the order of the court, or who are examined 
in any proceedings incidental to the appeal and of the appearance 
of an appellant on the hearing of his appeal or on any proceedings 
preliminary or incidental to the appeal, and all exj^enses of and 
incidental to any examination of witnesses conducted by any 
person appointed by the court for the purpose, are to be defrayed 
up to an amount allowed by the Court of Criminal Appeal out of 
the county or county borough funds in the same way as the costs 
of a prosecution {d). 


(/) Costs in Criminal Cases Act, 1908 (8 Edw. V, c. 15), s. 6 (5). If the 
person convicted becomes bankrupt after his apprehension, but before his con- 
viction, an order under this section is valid notwithstanding the banki’Uptcy, 
provided no act of bankruptcy was committed before the apprehension {B. v. 
Roberts (1873), L. R. 9 Q. Ik 77). 

(j/i) Under the Vagrancy Act, 1824 (5 Geo. 4, c. 83), s. 5. 

(//) Costs in Criminal Cases Act, 1908 (8 Edw. 7, c. 15), s. 9 (4). 

(o) Under the Vagrancy Act, 1824 (5 Geo. 4, c. 83), s. 14. 
ip) Costs in Criminal Cases Act, 1908 (8 Edw. 7, c. 15), s. 9 (4). 

(7) Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 13 (1). 

(r) Under the Crown Cases Act, 1848 (11 & 12 Viet. c. 78). 

(s) Costs in Criminal Cases Act. 1908 (8 Edw. 7, c. 15), s. 9 (5). 

(a) Under the Crown Cases Act, 1848 (11 & 12 Viet. c. 78). 

{!■) Costs iu Criminal Cases Act, 1908 (8 Edw. 7, a, 15), s. 9 (5). 

U) 7 Edw. 7, c. 23. ^ ■ n ■ -r,..! 

(,/) Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 13(2); Costs m Criminal 

Cases Act, 1908 (8 Edw. 7, c. 15), s. 9 (5). The expenses of the exammation o 

witnesses bv a person appointed by the court for that purpose, and ot a 

to a ' ipeciai commissioner, and of an assessor under the Criminal Appeal ^ , 

1907 '7 Edw. 7, c. 23), s. 9 (b), (d), (e), are provided for in the same w y 

{ih!'d., '’s. 13 (2)), 
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SlCCT. ]. 

Order for 
Costs. 

Pi-Mvisions of 
costs in 
Criminal 
Cnses Aft 
supersede 
all other 
statutory j)ro 
visions as to 
costs. 


Part IX,— Costs, Compensation, and Rewards. 

The payment of such expenses of an appellant does not depend 
on any order of the court, but is subject to taxation (e) 

There is no provision as to the payment of the costs or 

TppTaT^ ^ respondent in an appeal to the Court of Criminal 

The foregoing provisions as to the payment of costs in criminal 

cases put of local funds are substituted for alt other statutory 

piovisions for the payment of expenses in the case of any indictment 
for felony or for misdemeanour (/). 

Sect. 2. Compensation and Ilewards. 

before whiJb convicted of felony, the court Ordcu for 

• 1 1 . tiled may upon the application of any person 

aggrieved and immediately after the conviction award any sum of 

Tv oIbUh ff r''”" ■'J' oomicWteh" by i"5» !''' 

way of satisfaction or compensation for any loss of property suffered 

through or by means of the felony (r/). ^ 1 ^ity suiieiecl 

offences (h) an order may be made on 
the sheriff of tl.e county for the payment of sums of mone rthe 

pencils who shall appear to the court to liaye been actiye 

to his father or mVth^i’uch 

seem meet(/i:). ^ sum of money as to the court may 

(c) Crimiiml Appeal Act, 1907 (7 Edw. 7, c , I'j (o) 

(/) Costs in Criminal Cases Art- uaw /q ’ -* 

(f/) I'Vfeituro Act, 1870 (33 & 34 St c f 

(8 E<lw. 7, c.- 15); see £ s 9 m “ S' ^ases Act, 1908 

Act, 1870. ’ ■' ““<1 schedule repealing s. 3 of the Forfeiture 

stabbing, cuttjng|“pXonbg°adminLteh?‘'^‘“" ‘I'scharge loaded firearms, 

stealing, sheep-stealing, boin- accessml «- horse-stealing, bullock- 

receiving stolen property (Crrmiiial T a '“'yof these offences, 

(i) i /aVA The' compe'iiati!,n is to k: ’ n v ' ' 

persons as witnesses. The orders mnv ) allowed such 

or of general gaol deli vow „,..i i“ ? hv a court of —er —d termiaer 


Order for 
pajirient of 
rewards to 
persons who 
have been 
active in the 
apprehension 
of olfenders. 


Com 
to re 


»ensation 

ativea. 


Justic^dministrittioii A^r^m ^ 

ispaid x.y LUO sheriff, who is afterwards vpp C more arSi'ed 

Law Act, 1820 (7 Geo. 4, c. 04), ^ % J'«). 1. A. y. pi-'a! 

(/‘) Cnminal Law Act, 182G (7 Geo a n ri\ .. (I 7r 77 ■ // v 

«uin ordered and to be recouped by the rreasmy 

■ILL."" IX.. * 


c, 
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Acts tliat 
coDstitute 
high treason. 


Allegiance. 





Part X.— Offences against the Government 

Sect, 1, — Offences against the Sovereign 

Sub-Sect. 1. — High Treason, 

876. Every person is by statute guilty of high treason who (1) 

( 1 ) Compasses or imagines the death, or any bodily harm tending 

to the death, maiming or wounding, imprisonment or restraint of 

the King, or the death of the Queen Consort, or of their eldest son 
and heiY(m), 

( 2 ) V iolates the Queen Consort or the King’s eldest daughter 
unmarried, or the wife of the King’s eldest son and heir (w). 

(3) Levies war against the King in his realm, or is adherent to the 
King’s enemies in his realm, or gives them aid or comfort in the 
realm or elsewhere (o). 

(4) Slays the Chancellor, Treasurer, or the judges of the High 
Court of Justice, or justices of assize or of oyer and terminer, being 
in their places and doing their offices (p). 

(5) Endeavours to deprive or hinder the person next in succession 
to the Crown under the Act of Settlement ( 7 ) from succeeding, or, 
by writing or printing, maintains that any other person is entitled 
to the Crown (7*). 

877. The essence of the offence of treason lies in the violation 
of the allegiance which is owed to the King. This allegiance is 
owed not only by subjects of the King, but also by an alien living 
in this country and receiving the protection of its laws, so long as 
he is resident here, even if the State to which he belongs is at 


(/) For treason generally see also title Coxstitutional Law, Vol. TL, p- 
345. High treason was so called in contrast to an offence which formerly was 
called petit treason, namely : — the killing of a master by his servant, of a husband 
])y his wife, of an ecclesiastical person by his inferior (Treason Act, 1351 (25 
Edw. 3, stat. 5, c. 2) ; 4 Bl. Com. 75, 203). There is now no such offence 
as petit treason, the olfence which formerly amounted to petit treason having 
been by statute declared to be murder only and no greater offence (Offences 
against the Person Act, 1861 (24 & 25 Viet. c. 100), s. 8). 

{m) Treason Act, 1351 (25 Edw. 3, stat. 5, c. 2) ; Treason Act, 1795 (36 Geo. 3, 
c. 7), s. 1, made perpetual by the Treason Act, 1817 (57 Geo. 3, c. 6). s. 1 ; 
the Treason Felony Act, 1848 (11 & 12 Viet. c. 12), s. 1, and p. 457, post. 

( n ) Treason Act, 1351 (25 Edw. 3, stat. 5, c. 2 ). See title ConstitutioXAB 
Law, Yol. VI., p. 349, 

( 0 ) Jhi<L , , ^ 

\ {])) Ibid. The Treason Act, 1351 (25 Edw. 3, stat. 5, c. 2), refers to theslay- 

of “ the King’s justices of the one bench or the other,” j'.c., the judge^ 0 
Kind's Bench or the Court of Common Pleas. These are now represen 

Bench Division). A doubt 


hasL 

Didl isio 


me, 


C 


Ijyl the judges of the High Court of Justice (King’s Bench Division). A uou^^ 
finer been expressed whether the Act would include judges of the Chancer.^ 

c5ien , Digest of the Criminal Law, 5th ed., 45). “Chanceilf^ 
nal Ap(>h Chancellor, “Treasurer” Lord ni":h Treasurer, buttheie 
1908 (hjigh Treasurer since 1714, since which date the office has al\'a^» 
by a per^sion (Anson, Law and Customs of the Constitution, vol. 
p Ti)eciai comm 

(n) t 12 & 13 Will. 3, c. 2. , n r, Act 

W s. 13 (2)). )2) 1 Ann., stat. 2, c. 21, s. 3; Succession to the 

. 41), s. 1. See title Cox^titutioxal Law, Vol. VL, p- dou- 
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war with the King (a). If an alien has lived in this country under 

the piotection of the law, and the State of whicli lie is a subject 

invades the King’s territory and the alien assists the invader, the 
alien is guilty of treason (b). 

Ambassadors and persons attached to embassies are, it seems, 

only amenable to the laws of this country for treason it they are 
subjects of this country (c). 

The punishment for treason is death by hanging, but the Kin" 
may substitute beheading for hanging (d). ^ 


Sect. 1. 

Offences 
against the 
Sovereign. 

Ambassadors. 


Funiahraent. 


(i.) Compassimj the Death of the King. 

878 . The treason of compassing or imagining the death of tlie 
^iid, indeed, all treasons, must be proved (c) hy overt, i.e., 
open, acts(/). It is an overt act of compassing the King’s death' 
within the meaning of the statutes, wilfullv and deliberately to do 
or attempt anything whereby the King’s life may be endangered, 
it IS therefore an overt act of the treason of compassing the death 

0 the King to enter into measures for deposing or imprisoniim 
inm, or to place his person in the power of conspirators against him” 

01 to agree with foreigners to invade his dominions with force, or to 

go into a foreign country for that end, or to levy or conspire 

to levy war against him, or to raise an insurrection against 

Him, or to destroy or conspire to destroy the constitution of the 
country (3). 

i treason to meet with others and consult how 

0 Kill tiie King though no agreement lie then come to, or to enter 
into a treasonable correspondence with the enemy, although the 


Overt acts 


State Tr^^lifiV^Vt- ^ (HSl), 21 

Yol \T: *T»it 'U\^ F' allegiance, see title Constitutional Law, 

ih) Ik Ja,)er v. A..(f. ngoy-i q p p 

185-‘^TrP-.h-L 1 State Tr.l087 ; 7^. v. O/cc/j (1616), 1 Roll Rep 

Owi’nf t^the of ^1 ''' bunf ster.aL.u/(ed. 1 

the State to which he i’ -fp T'? ambassador who is not a subject of 

that State. ^ ccredited does not owe even temporary allegiance to 

c.‘'!!i?’ri' S ?“ '■ «>' - ' ; >*0 (54 G..,, 3, 

follow upon a conviction for trel' ^ disqualifications which 

triable at quarter O f P- Treason is not 

*■ & ‘ '• *'■ 

means whatever done taken consist in any coui’se, act, measure or 

of effectiiiK a traitorous inteuRnn^ assented to, towards, and for the purpose 
or consulting with or advisinp. .Jr any act of conspiracy, confeiring 

any person ( »«• Aldersoi^ i 1’ h counselling, cominaudiiig or inciting 


authorities are fully 'cited •’ where the more ancient 

(109(i). 13 State T.^ T n 0 24 State Tr. 201. Jl.iJ'Wind 

W (1090), 13 1^'': if.yJloolc 

081, 085. ^ '^'l‘>>tle‘oood (1820), 33 State Tr. (n. s.) 
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letters which constitute the correspondence are intercepted and 
never delivered {h). 

Writings which import a compassing of the King’s death may 
he alleged as overt acts to support an indictment, provided they are 
published (i). 

Loose words, not relative to any act or design, although they 
may be in contempt of the King’s person and may charge him with 
vicious or foolish conduct, are not overt acts (/.■). But arguments 
and words of advice or persuasion, uttered in contemplation of 
some traitorous purpose actually on foot or intended, and in prosecu- 
tion of it, and consulting together for such a purpose, are such overt 
acts (Z). 

An act wdiich constitutes another species of treason {e.g.^ levying 
war) may be alleged as an overt act of compassing the death of the 
King (vi). But a constructive levying of war is not an overt act 
of this species of treason (n). 


(ii.) Levying 


Levying war 
against the 
King. 


879. The levying of war(r7) must be by acts done within the 
realm, which formerly included only England and Wales and so 
much of the seas adjacent as came within the body of a county (6). 
The effect of later statutes is to extend the provisions of the Act to 
Scotland (o) and Ireland (f/), but not to the Channel Islands or the 
colonies (c). 


[h) n. V. Ileiwy (1758), 19 State Tr. 1342. 

(i) 1 Halo, P. C. IIS; Post. 198. In Ii. v. Peacham (1015), 2 State Tr. SiO, 
the prisoner was convicted upon evidence that a treasonable sermon had been 
found in his study, though it had not been preached. Many of the judges being 
of opinion that this was not treason, he was not executed (see Post. 1?®)' 

P. V. Algernon Sidney (1083), 9 State Tr. 817, the prisoner was convicted on 
evidence of a document found in his house and was executed ; the conviction was 
afterwards reversed by Act of Parliament (9 State Tr. 896), but on the 
that it was not proved that the document was in the prisoner’s handwriting- 
R. V. Sidney, supra, cannot now be regarded as an authority, see 1 Hale, P. 
cd. by Emiyn, 118, n. (h). But documents, even if not published, may oe 
evidence of treason, if they are connected with other treasonable 
charged in the indictment (Post. 198). See R. v. Presfon {Lord) (1091), 

Tr. 045, 709; R. v. Gregg (1708), 14 State Tr. 1371, 1375 ; R. v. Layer {I a2), lo 
State Tr. 93, 205 ; R. v. Heusey, supra. 

(k) R. V. Pine (1628), 3 State Tr. 359. ^ 

'\(0 Post. 200; R. V. Charnock (1698), 12 State Tr. 1377, at col. 14o2; v. 

Pa^l^yns (1690), 13 State Tr. 03. 132. 

(m) R. V. Hensey. suj.ra, at p. 1344. . 



state Tr. 


(^/)' Namely 
etat. 15, c. 2). 

(/^) sSee p. 271, ante, as to criminal jurisdiction generally. 

(c) \TVeason Act, 1708 (7 Ann. c. 21), b. 1. 

{d) tetat (1494) 10 Hen. 7, c. 22; R. v. Smith O'Brien (1849), 

(n. s.)t 1. 347, 375. , . ^ . ^^^rtofthe 

(e) ikllale, P. C. 155. But a person committing acts of war m ^nypa 

King’8iE(fominions or abroad in conjunction with a foreign enem} 

guilty 53 (ie treason of adhering to the King’s enemies^ feee A. y. j 

(1690), ; 'fate Tr. 485 ; R. v. Lynch (1902), Shorthand Notes, 3, 10/, U . 
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The levying of war must be against the King, and an attack upon 
private persons for a private end is not, whatever tumult be 
occasioned, a levying of war upon the King (/). 

880. To constitute a levying of war it is not necessary that blows 
should be struck; there must be bellitm levatum, but not necessarily 
helbtm peratssum. It is sufficient, if there is an arming and array- 
ing in warlike manner, as by enlisting and marching troops, or if 
there is an assembling in great numbers with warlike intent, or a 
cruising in a ship with the like intent (//). A bare conH 25 iracy or 
consultation with a view to a levying of war, thougb it may in some 
cases amount to an overt act of comjrassing the King’s death, is 
not a levying of war against him {It). 


881. A small number of jiersons may be guilty of levying war 

against the King, if such persons are preparing to use vmlent 

measures in carrying out their purpose, as, c.g., by the use of 

explosives with a treasonable intent (/). If large numbers are 

assembled with a treasonable purj^ose, it is the purpose of the 

assembly which constitutes treason and distinguishes it from 
not (/;). 

882. Ihe levying of war may be of two kinds — (1) express and 
duect, as raising war against the King or his forces, or with a view 
to suqnise or injure the King’s person, or to im prison him, or to 
force him to remove any of his ministers or counsel ors, and thelike ; 
or (2) constructive, as when there is a rising for some general 
public purpose, as to effect an alteration of the law, or to alter 
leligion established by law, or to throw down all inclosures, or to 
open all prisons, or to pull down all meeting-houses (/). A person 
who takes part in any such acts, even though he had not iire- 
yiously any formed intention of taking part in them, is guilty of 

treason (m). » b j 

A rising to maintain a private claim of right, or to destroy 
paiticulai mclosures or to remove private nuisances, or to break 
pusons m order to release particular persons (unless such persons 
mjuisonec toi treason), or to destroy the machinery of a 


fitat ^ Treason Act, 1351 (25 Edw. 3 

.1 T.r„i_ /-^ - 

13 State Tr 
also titl 

/<) 1 Hale, P. C. 13l’. 

(1883b Seo A. v. 

(]A n 


P- C. 131, 144; A. v. Vau^Mn (1690), H 

Tr. 522, 600. See 


S? it;: tr'srfitfi? f iji 


chaffp 1 ', I m V. vammaree^ supra; li. v. i ur 

present coinniitH^^^ ' ^ hast, I . C-. 102. But a person who is morel; 

constructively levvinrr particular act of force cannot be convicted o 

on p. 400, iLt. and p.^311, ^ ^ ^I'eason, see note (4- 
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war. 


Constructive. 
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Offences 
against the 
Sovereign. 

Joining 

rebels. 


particular trade, does not amount to a levying of war within the 
meaning of the statute (w). 

883 . In an actual insurrection it is a levying of war to join with 
rebels in an act of rebellion. But if a person joins with rebels from 
force or from fear of death at their hands, and if he takes the first 
opportunity to escape from them, he will be excused, provided 
compulsion continued during substantially the whole of the time 
he remained with the rebels to such an extent that he may be 
presumed to have continued with them against his will(o). 

An apprehension, however well grounded, of loss or destruction 
of property will not excuse one who joins with rebels; and com- 
pulsion and fear are no excuse for any other act of treason than 
that of joining with rebels or enemies (o). 

Service in war under the King de facto is not an act of treason 
against the King dcjunfp). 


(iii.) Adherence to the Kimfs Enemies, 


Adherence 884 . Adherence to the King’s enemies must be evidenced by an 
to tiie King’s overt act. Such adherence may be either within the realm or 

enemies, i i / \ 

elsewhere (7). 

The King’s enemies are foreign States in actual hostility against 
him. Whether a particular State is in actual hostility or not is a 
question of fact for the jury, who may judge of the matter from 
public notoriety (r). It is not necessary that there should have 
been any formal declaration of war(s). 


Acts of 
adherence. 


885 . A person adheres to the King’s enemy who, in conjunction 
with the enemy, commits hostile acts upon the King’s ally who is 
also at war with the King’s enemy (a). 

If the subject of a foreign State not at war with the King invades 
the kingdom without his sovereign’s warrant, he is nevertheless an 
(inemy of the King, and a subject of the King who adheres to him 
is guilty of this species of treason (/>). 

Inciting a foreign State not at war with the King to invade tlm 
kingdom is not an adherence to the King’s enemies, but is an oveit 
act of compassing the King’s death (c). 


(») Fost. 210; 1 Hale, P. C. 133* H3, 149; R. v. //</rr//c (1820), 1 State Tr. 

(n. s.) 010, 76J ; /*. V. Frost (1839), 4 State Tr. (x. s.) 80, 444. 

(o) 3 Co. Inst. 10 ; Fost. 210 ; 1 East, P. C. 70, 71 ; E. v. MacGrowther[\i^^h 

18' State Tr. 391. Y — 

(>,;) Stat. (1-490) 11 lion. T, c. 1, s. 1. See title Coxstitutioxal M-"-, 

Vol. Wl., p. 340. ^ , noA'n 1 

(-/) 'Jrreason Act, 1351 (25 Echv. 3, stat. 5, c. 2). Sec B. v. Lynch, [1J04J 

C. 13. ^144 ; U. V. Vainflufu (1090), 13 State Tr. 485. 

(r) ikVst. 219; 1 East, P. C. 77. 

(^‘•0 n Hale, P. 0. 102. ^ ^ --m 

(a) F^ost. 220 ; 1 East, P. C. 79 ; R. v. Vauf/han (1696), 13 State Ti. IS , 

(h) F*;,st. 219; 1 East, P. C. 78. , , ^ 

{<■-) 1 A ’last, P. 0. 78 ; Story's Case (1571), 3 Dyer, 298 b. If to 

ich iuiteinent, then the persons incited would be guilty of adheie 

10 enemies (1 East, P. C. (8). 

r h; 

'■ 0 , • 
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A distinction is drawn between “enemies” and “rebels,” and 
assistance given to rebels within the realm is not an adherence to 
the King’s enemies (d). 

A person may adhere to the King’s enemies hy sending them 
money or provisions, or by rendering them any kind of aid or 
comfort which, when given to a rebel within the realm, would 
make the subject guilty of levying war(t’). 

Communications with the enemy from which he may derive 
information enabling him to shape his attack or defence constitute 
an adherence to the enemy (/ ). The fact that tlie communications 
were intercepted and did not reach the enemy is immaterial (r/). 

A British subject adheres to the King’s enemies if he takes an 
oath of fidelity to them, or makes a declaration of willingness to 
take up arms on their behalf, or l^ecoraes naturalised in the hostile 
State while it is at war with the King, unless he acts under 
compulsion and returns to his allegiance as soon as possible (A). 

Mere acts of submission to force viajeure in case of an invasion 
are not overt acts of treason (i), nor is tbe refusal to give personal 
assistance to the King or his forces against an invading enemy (j). 


(iv.) ludidment ami Trial. 

886. All persona who incite, aid, or abet an act of treason, or 

who receive or protect a traitor, are guilty of treason as principals 

and should be indicted as such. There are no accessories either 

before or after the fact in treason. A person who commits an act by 

which, in felony, he would become an accessory is in treason a 
principal traitor (/c). 


^ G'iWk 27 State 'I 

assistance would be au overt act of levyiiK- war 
ot compassing the King’s death {It. v. Tmvnley (1710), IS State Tr. :i29. 

1 ijasi, i. L. ; rest. 217. 

/ \ IT' 1 M 


^tended ® r ^ Tr. 1 lod/it u 

nottraitoroii^ n the prisoner that such communications w( 

but to boneht s object and intention were not to assist the enei 

dissuading tho enemy from continuing the w 

this contention i'kpp ' i ■’ appear to have ruled agaii 

StoMTl.'ia?»0i 1M1.1372; It.v. /». (« J»e ( 1 78 1 ), 

(0 Ko^t 2l7^.’’ ^ K. B. 444. 

abl^by it and liwltunln^Lllf misdemeanour punis 
ini ktned fm treLmi'lo eLpe ‘S aifn?® h 

guilty of trea.son (Fost 3441 ’\?fi rescues sucli a person, i? himst 

specially for such receivin- anil 1. I ^ Pi»mipal traitor, he must be m'licti 

and he imnot he S o^a st ’ T T‘'"«='2al treaso 

I late indictment lor the receiving and harh^^^’i’^, 
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887 . Different kinds of treason and different overtacts maybe 
alleged m the same indictment, and such joinder does not vitiate 
the indictment nor afford any ground for putting the Crown to an 
election to proceed on one charge (/). 


888 . The treason alleged must he proved by overt acts, and the 
o\eit acts upon M'hicli it is intended to rely must be expressly 
alleged in the indictment (m), and must be proved (n), and no 
evidence is admissible of any overt act that is not so alleged unless 
it affords direct proof of any of the overt acts that are laid (o). 

imucument i. A must be Supplied to the accused 

and list of ^ s before the trial, together with a list of the witnesses and, 

witnesses and Gxceptvheie the treason charged is the assassination of or any 
pett} jui}. attempt upon the person of the Sovereign, a list of the petty jury, 

vith their addresses and occupations (a). Where there is a failure 
to comply with the last-named requirements, advantage of the 
omission cannot be taken by jilea, but an application may be made 
for a postponement of the trial (5). 


Overt acts. 


Copy of 


Limitation of ^ 890 . All indictment for treason must be found by the grand 

within three years next after the commission of the treason, 
unless in the case of the treason of designing, endeavouring, or 
attempting the assassination of the King, in which case there is 
no limitation of time (c). 


Two witnesses 891 . Except in cases of jiersonal attacks upon the King, there 
necessary. must be two witnesses, either both of them to the same overt act 

or one of them to one overt act and the other to another overt act 
charged in the indictment, provided that the latter is of the same 


P 


until after the traitor alleged to have been received is convicted ; if the receiver 
is tried for the receiving and harbouring upon the same indictment with the 
principal offender, as he may be, the jury must first be charged to inquire as to 
the guilt of the latter, and if he be acquitted, the receiver must also he 
acquitted (1 Hale, l\ C. 2:1S ; Rost. 346), See also the Act of 1 WiR. & 
sess. 1 (1088), for annulling the attainder of Lady Alice Lisle (11 State Tr. 
381), and p. 256, ante. 

(/) IL v. Mitchei (1«8), 6 State Tr. (n. s.) 599, 620. , 

(m) Treason Act, 1695 (7 & 8 Will. 3. c. 3), s. 8. If the overt acts alleged 
consist of words or documents, it is sufficient to set out their effect, and it is not 
necessary to set out the exact words; It. v. l*Vancia (1717), 15 State Tr. 89 * ; 
Jl V. Watson (1817), 2 Stark, 116, 132. See also It. Vaughan (1696), 18 
State Tr. d85, 498. 

(») Treason Act, 1351 (25 Edw. 3, stat. 5, c. 2) ; Treason Act, 1796 (36 Geo. 3, 
®* 1 * 


■ (o'l It. V. Itoohvood (1696), 13 State Tr. 139, 217 ; R v. Laijer (1722), 16 State 
Tr. 4*3, 223 ; It. v. Deacon (1746), 18 State Tr. 365. 

(a]L Treason Act, 1695 (7 & 8 Will. 3, c. 3), s. 1 ; Treason Act, 1708 (7 Ann. 

^ oi\\'i Q Id.* .Tin*ioc A l.Q9n d n rtf\\ o 01 nni'vv nf the iuciict-* 



by plea (p'Fost. 230). 

(c) qvd’-ason Act, 1695 (7 & 8 Will. 3, c. 3), ss. 5, 6. 
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species of treason (d). Both the witnesses must be credible, and 
the jury must believe them both (e). 

One witness is sufficient to prove a collateral fact, not tending to 

the proof of the overt act, e.g., the status or nationality of a 
person (f). 

If the prisoner confesses in open court, the two witnesses are not 
required {g). 

Evidence of confessions out of court is admissible, hut such 
evidence is not sufficient in itself, and can only be supplementary to 
the evidence of the two witnesses required by statute (/(). 

892 . Except in the case of treason committed abroad, proof must Evidence, 
be given that one of the overt acts alleged was committed within the 
jurisdiction of the court ; when this has been done, evidence can be 

given of the commission of the alleged overt acts committed outside 
the jurisdiction of the court (i). 

893 . here the overt acts charged in the indictment show a con- Conspiracy, 
spiracy between the prisoner and others, evidence may be given of 

any acts committed by a co-conspirator in the executioi” of the 

common design, even if such acts occurred after the dates of the 

alleged overt acts and after the prisoner’s arrest, if such events 

Mere the natural result of the conspirac}’ in which he was engaged, 

as, e.g., tlie breaking out of an insurrection which was the olnect 
of the conspiracy (/i). 

894 . In treason a married woman cannot excuse herself by Jlanied 
9, that she acted under the coercion of her husband (/). But 

if the husband commits treason and his wife knowingly receives 
nim, she does not herself become guilty of treason {m). 
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statute (n) guilty of felony who, either 
i*n.r United ^ Kingdom or without, compasses, imagines, 

en s, evises or intends (1) to deprive or depose the King from 

(1807),’ 10 It; C.’ c otfc! 'a 

{(j) Ibid, 

(1746) 18 State State Tr. 61:1, 623 ; R. v. Berwick 

ante; as to chaileL'es 

p. 276, ante ^ ^ treasons committed abroad, see 

(k) ir V. IftiVr.o 


Treason 

felony. 


P. c! 99^''tv! mXtw II. V. JIanhj (IPJi), 1 East, 

^’ox C C 603 0 P n ^*0'^ Stark. 116, 127; R, v. Mct'afferty (1867), 10 

(w) 1 Hale, P. b. 47. 
sefisttTtkCwSu™ Jg; to treason felony, 
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Punishment. 
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the style or honour of the Crown of the United Kingdom or of any 
the Lnited lungdom in order by force or constraint to compel him 

constiaint upon or to intimidate or overawe either HouL of Parlia- 
ment, or to move or stir any foreigner with force to invade the 
I lilted Kingdom or any of the King’s dominions, and who expresses, 
utteis, 01 declares such compassings or intentions by publishing 
any printing or writing, or by any overt act or deed (o). 

896. There may be accessories to the offence of treason felony. 
A principal m the second degree and an accessory before the fact 
are punisliable ni the same manner as a principal in the first 
degiee , accessories after the fact are liable to imprisonment with 
01 AMthout hard labour for a term not exceeding two years {p). 

897. Any number of overt acts may be charged in an indict- 
ment for treason felony ( 7 ). It is a sufficient overt act that the 
accused conspired with others (r) to commit any offence specified 
by the Treason Felony Act, 1848 (s), if there' was an overt act 
committed within the King s dominions. If the matters alleged 
111 the indictment or [iroved at the trial amount in law to treason, 
the indictment is not on that account defective, nor is the accused 
entitled to an acquittal ; but an acquittal or conviction on an indict- 
ment for treason felony will be a bar to a prosecution for treason 
upon the same facts ( 0 - 

Even although the 2 ^ 1 'isoner has not committed within the King’s 
dominions any of the acts mentioned in the statute he may be 
tried in an English court in resjoect of the act of a co-conspirator 

committed within the jurisdiction of the court in furtherance of the 
common object (a). 

898. The punishment for treason felony is j^enal servitude for 
life, or for not less than three years, or iminusonment with hard 
labour for not more than two years {h). 


{<>) As to wliat amounts to a “levvinp: of war,” see p. 452, ante, and R. v. 
howlin (ISIS), a Cox. C. C. 509; /?. v.'OalUujher (IS83), 15 Cox, C. C. 291. As 
to overt acts, sog note (e) on ]>. 451, ante. 

(/») Treason Felony Act, 1S4S (11 & 12 Tict. c. 12), s. S. 

{7) 1 s. 5. There is no objection to alleging several overt acts in one 
count [Mnlcahy v. ll. (ISGS), L. E. S 11. L. ;iO(i). 

(r) Mnicahif v. ll., su}>ra; E. x, DavUt (1S70), 11 Cox, C. C. 076. 

(.>;) 11 A- 12 Viet. c. \2. 

(/) Treason Felony Act, 1S48 (II & 12 Viet. c. 12), s. 7 : R. v. MiHel (1848), 
0 State Tr. (x. s.), 599. Nothing in the Act is to lessen the force of, or in any 
maimer affect, anything enacted hy the Treason Act, 1351 (25 Edw. 3, stat. 5, 
c. 2) ; ibid.y s. 6. 

(o) E. V. Menny (1867), 10 Cox, C. C. 506 (Ir.j, C. C. E. ; see also R. x. Deasy 
(1883), 15 Cox, C. C. 334. Unless some overt act is committed within the 
Kin'g's dominions, there can be no iirosecution for treason felony (/(. v. Meany^ 
SKjn’a). 


1 

s 


Treason Felony Act, 1848 (11 & 12 Viet. c. 12), s. 3 ; Penal Servitude Act, 
857 & 21 Viet. c. 3), s. 2; Penal Servitude Act, 1891 (54 A 55 Viet c. 69), 

. 1. f *.he offence is not triable at quarter sessions (Quarter Sessions Act, 184.- 


(5 A G^^ict. c. 3S),s. 1). 
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899. By statute (r) a person is guilty of a high misdemeanour 
who — (1) wilfully discharges or attempts to discharge or points, 
aims, or presents at or near the person of the King any gun, pistol, 
or any other firearm or other arms, whether the same does or does 
not contain any explosive or destructive material, or discharges or 
causes to be discharged or attempts to discharge or causes to he 
discharged any explosive substance or material near to the King’s 
person ; (2) wilfu ly strikes or attempts to strike at the King with 
any offensive weapon or in any other manner; (3) wilfully throws 
or attempts to throw any substance etc. at or upon the person of the 
King (d); (4) wilfully produces or has near the person of the King 
any gun etc., or any explosive, destructive, or dangerous matter, with 
intent to use the same to injure the person of the King or to alarm 
him (e). The offence is not triable at quarter sessions (_/). 

The punishment for these offences is penal servitude for not 
more than seven nor less than three years, or imprisonment with or 
without hard labour for not more tlian two years, and not more 
than three whippings during the imprisonment (//). 

U 2 ')on an indictment for shooting at the King it is unnecessary ludictmeut. 
to prove any intention to inflict i)ersonal injury or to lu'ove that 
the firearm used was capable of doing such an injury (h), 

Sub-Sect. 4 . — Contcmpu (Ujaifid the King. 

900. It is a contempt against the King to disobey any of his 
lawful commands (i). Thus, it is a contempt punishable by fine 
or imprisonment to disobey the orders of the King’s courts of 

(-:) Treason Act, 1842 (5 & G Viet. c. 51), s. 2. Seo title CoNSTirUTIO.\AL 
L.\w, Vol. VI., p. ;io8. 

{d) In any of these cases the act must have been done with intent to injure 
the person of or to alarm the King, or the result must be to eu<laiiger the 
public jieace {ibid.). 

fe) Treason Act, 1842 (5 & 6 Viet. c. 51), s. 2. 

(./■) (Inarter Sessions Act, 1842 (5 & (i Viet. c. :i8), s. 1. 

(y) Treason Act, 1842 (5 A G Viet. o. 51), s. 2; Penal Servitude Act, 1891 (54 
A ,)o Vict. c. 09), s. 1 ; Penal Servitude Act, 1857 (20 & 21 Viet. c. 11), s. 2. ]>v 
the Tioason Aep 1842, y 2, the ituixiinuin length of iuiprisonnient us an 
alternative jainislnnent is three year.s with or without hard labour. It is 
uncertain whether or not the effect of the Penal Servitude Act, bS!U, s. 1 (2), is 
to lednce the maximum imprisonment to two years. 

-//'om/an, (1849), 7 State Tr. (x. s.j ll.’iO. 

(i) In the earlier •works on criminal law a lonj; list of offences are ‘.dven under 


Contempts. 



may now be dealt with as seditious libels (see /,\ v. I/arrei/ 2 li. A 

2ot)- and others are now hardly likely to form the subject of ])rosecutions, 
r.f/., such us (lisobcdienco to a suiuiuoiis to attend the Piivv Council, or to a 


roval letter UMiuiring a subject to return from abroad (4 Bl. Com. 122 ; Peters- 
doril s Alindyment, tit. ContemptV No prosecution for such an offence 
has occurred in modern times. In /b y. Harris (1791), 4 Term Pep. 202, it was 
iiold to bo a iiiisdoinoaiioiir to disobov an order of the Kinj; in Council made 
under the jirovisions of an Act of Parliament which did not specify any penalty 
foi diaohedience ; but this was apparently upon the ground that the de*/mdaut 
liad really disobeyed the statute ; and aoo It. \. Ilali, [1891] 1 U. B. 747. 707. 
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justice (A), or to disobey the provisions of an Act of Parliament 

Par.f penalty is imposed and when the act is one 
nf matter of public grievance or commands a matter 

ot a piivate natuie(?«), or where a particular remedy or punish- 
ment is provided by the statute («), disobedience to it cannot be 
punished as a contempt. 

Ihe punishment for this offence is fine and imprisonment without 
hard labour (o). 


Seditious 

conspiracy. 


Seditious 

libel. 


Sect, 2. Offences against Public Tranquillity, 

Sub-Sect. 1. — Sedition, 

901. Every person is guilty of the common law misdemeanour of 
seditious conspiracy who agrees with someone else (not being his or 
liei wife or husband) to do any act for the furtherance of a common 
seditious intention, e.g,, to hold a meeting for the purpose of 
distuibing the public peace or of raising discontent and disaffection 
or exciting hatred and contempt of the Government (^i), 

902. Every Iverson is guilty of the common law misdemeanour of 
seditious libel if, with seditious intention, he either speaks and 
publishes any words or publishes a libel (q), 

Ihe freest public discussion, comment, criticism, and censure, 
either at meetings or in the Press, in relation to all political 
or party questions, all public acts of the servants of the Crown, all 
acts of the Government, and all proceedings of courts of justice 
are j^ermissible, and no narrow construction is to be put upon the 
expressions used in such a discussion etc., but the criticism and 
censure must be without malignity, and must not impute corrupt or 
malicious motives (r). 

If the words used, however defamatory, were not spoken with 
a seditious intention the defendant is not guilty, such an intention 



(/.:) See p. 501, and title Contempt OF Court, Yol. VII., p. 279. 

(/) 4 Bl. Com. 1 22 ; 1 Hawk. P. C., c. 6 ; 2 Hawk. P. C., c. 25, s. 4 ; Crouthtrs 
Case (1599), Cro. Eliz. 054 ; 7?. v. 7V/cc (1S40), 11 Ad. &E1. 727 ; v. Sainshunj 
(1791), 4 Term Rep. 451, 457 ; 7?. v. IlaU, [1891] 1 Q. B. 747, 753 . 

{m) 2 Hawk. P. C., c. 25, s. 4 (where a number of instances are given). 

{}}) li, V. Wright (1758), 1 Burr. 543. 

(o) The offence is not triable at quarter sessions (Quarter Sessions Act, 1842 
(5 & 0 Viet. c. 38), s. 1 ). 

(p) Stephen’s Digest of Criminal Law, 6 th ed., pp. 70, 71. For instances of 
seditious conspiracies, see It. v. O'Connelt (1844), 11 Cl. & Fin. 155 ; 7f. v. Hmt 
(1820), 1 State Tr. (n, s.) 171; 7A v. O’C'ounor (1843). 4 State Tr. (n. s.) 935; 
n. V. Cooper (1843), 4 State Tr. (n. s.) 1249; It. v. Ilolherry (1840), 4 State Tr. 
(n. s.) 1347; see It. v. Burns (1886), 10 Cox, C. C. at p. 365; 11 y. Parnell 
(1881), 14 Cox, C. C. 508. 

( 7 ) The libel may be in writing, print, or may be contained in a drawing or 
engra.ing, or painted picture, or sculpture, or any permanent representation 
[It. y. Sullivan (ISOS), 11 Cox, C. C. 44, at p. 55). Libel in civil cases is 
restricted to such permanent representations, but in criminal cases words 
spoken may amount to a seditious libel. 

- / V M. V. Sullivan^ siqn'a. at p. 49. Every man has a light to give 

^matter a candid, full and free discussion ; something must be allowed 
for fe lA^® men’s minds and for some warmth of exiiressiou, but an intention 
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being of the essence of the offence; but the character of the words i. 

may form irresistible evidence of the nature of the intention (s). Offences 

The punishment for these offences is imprisonment without hard against 

labour for a period not exceeding two years with or without a Public 
fine (t). Tran- 

quillity. 

903 . Seditious words with regard to the administration of justice uht^thQ 
in a superior court, whether spoken in or out of court, are punish- administia- 
able by indictment or information, or summarily by attachment for 
contempt, by the court whose proceedings are defamed (//), and the 
last-mentioned course is that wliich is now usually adopted. 

Such words spoken of an inferior court of record are punishable 
summarily by that court, if they are spoken in the face of the 
court (a/). If spoken of the judge out of court and relating to the 
execution of his office they are indictable, but not if they are only 
abusive or defamatory of the judge personally (/>). 


904 . W'ords spoken in Parliament by a member of Parliament Privilege of 
cannot be the subject of indictment or otlier proceedings out of 
Parliament (c). But if the member afterwards publishes his speech, 


to incite the people to take the power into their own hands and to provoke 

them to tumult and disorder is a seditious intention {It v. CV/iz/s (18;10), 9 C, & P. 

■to 6 , at p. 4(31, per Litiledale, J. ; and seo Jl ¥. Bnrdeti (1820), 1 State Tr. 
(N. 8 .) 1, oO). 

(fl) IL V. [1901] 2 1. E. 569, 5ST. If the words, whctlier written or 

spoken, have a direct tendency to cause unlawful meetings and disturbances and 
to lead to a violation of the laws, they are seditious, as the defendant will ho 
taken to have intended the natural consequences of what lie has done (//. v. 
Loreit (1839), 9 C. & P. 462, 466, p/T Littledalk, J. ; Ji. v. Bnllivan, sitpra, 
atp. 08 ; see also R. y. Horne (1777), 20 State Tr. 651, 762). The document 
containing an alleged seditious libel must be considered as a whole ; if it is 
contained in a newspaper, the defendant is entitled to have read in evidence 
otnei passages in the same newspaper tending to show his intention in imblish- 
ing the speciHc paragraph complained of {R. v. Lamhi^rt (1810), 2 Camp. 398). 

n he tiial of Horne Tooke for high treason passages from his writings 
some years previously were allowed by Eyue, C.J., to be read on the prisoner’s 

eentiments(/f. v. Horne Tooke [Xm). 25 State Tr. 

* +1 **3 iV’i Lambert, supra, Lord Elleniiokough, C.J., 

‘ ^ yuoubted whether that evidence had been proper! v admitted. 

Uoa 4 ** ^ ^ ^eo. 4;c. 8 ), s. 4; stat. 11 

mi dPTnp-t 1 person imprisoned is to be treated as a 

0 (Tnson Act, 1877 (40 & Viet. c. 21 ), s. 40). 

(if all Pd i 'f ‘t^e|btions libel, the eouit miiv makij ati order for seizure 
of all copies of the libel (Criminal Libel Act, 1819 (00 Geo. 3 it 1 Geo. 4 , c. 8 ), 



/ll 4'o 

- R. Hi. L. 0 ( 3 ; V. A,, ( 18S7), oO L. 11. Ir. 000. 
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905 . In an indictment for seditious words spoken, or for a 
seditious hbel, the words alleged to be seditious must be specified (e). 
t IS not essential that the indictment should allege that the words 
were spoken or piihhshed “ seditiously,” if it alleges an intent which 
the law delines to be a seditious intent (/). 

1 tile nianuscript of a seditious libel is proved to be in the 

handwriting of the defendant, and it is also proved that the same 
libel ^yas m fact published, this is jmma facie evidence for the jury 

of a pul)hcation by the defendant, though no evidence is adduced 
tliat he directed the publication (ff). 

To prove that the publication was with an unlawful intent 
01 Mas not accidental, evidence of the publication of other libels is 
admissible, provided they expressly refer to the subject-matter of 
the libel vdiich is charged in the indictment (/O. 

It is essential that so much of the words alleged be proved at 
tlie trial as will support the charge of sedition, but it is immaterial 
that a portion is un2)roved, if what is lu’oved substantially constitutes 

sedition ( 0 . 

If words spoken or published are seditious, it is no defence that 
they are true, and evidence to prove their truth is inadmissible (k). 

907 . No criminal iirosecution can be commenced against any 
proprietor, jniblisher, editor, or any j^erson resi^onsible for the 


% 

. 0 ' 


{'/) n, V. Ahlu<i(h,n {Lord) (1704), 1 Esp. 220 ; IL v. Crcevet} (1813), 1 M. & S. 
2,3, a])]n’ove(l in Davison v. Ihinvau (1857), 7 E. & B. 229, 233, and IVason v. 

(t/it-r (180-S), L. R. 4 Q. B. 73, 95. The publication of seditious matter by a 
newspaper in a bond fide report of proceedings in a court of justice or in 
l*arliainent would not be criminal {iVnson v. Widfvr, supra), but the publication 
of isolated seditious matter in a newspaper might lie criminal. 

(0 18ee the opinion of the judges in R. v. tSachevereH (1710), 15 State Tr, 1. 
400; and the judgment in R. v. , Sparling (1722), 1 Stra. 497: Bradhiughv. R. 
(1878). 3 Q. B. D. 007, 019, C. A. 

(/) R. V. M'lingh, [1901] 2 I. R. 509. 

(v) V. Lovett (1839), 9 C. & P. 462 ; see, further, as to what amounts to a 
publication, title lauEL and Slander. It is uncertain whether the coinpcsition 
of a seditious writing with the intent that it should be published, but without 
any actual publication, is a punishable offence (see /^. v. Bardett (1820), 1 State 
Tr. (N. s.) 1, 122, 138). The Criminal Libel Act, 1819 (60 Geo. 3 & 1 Geo. 4, 
c. 8), ss. 1 , 4, appears to contemplate the composition of a blasphemous or seditious 
libel as a distinct offence from the j)ublication of such a document. 

{/i) R. V. Pearce (1791), Peake, 75, in which case Lord Kenyon, C.J., even 



Rearson v. Lemaitre (1843), 5 Man. G. 700, 719, 720. 

{i) R. V. Fnssell (1848), 3 Cox. C. C. 291, 294. The whole of ^ speech or 
writing need not be set forth in the indictment, and if any part of Jt varied or 
controlled the sense of the matter alleged to be seditious, the onfK’is upon the 
defendant to show it {Re CRo/ve (1848), 3 Cox, C. C. 123). 

(/r) The Libel Act, 1843 (0 & 7 Viet. c. 96), s. 6, and the Newspaper Libel and 
Registration Act, 1881 (44 & 45 Viet. c. 60), s. 4, do not apply to seditious hbels 
{R, V. ihffl'g (1846). 2 Cox, C. C. 45 ; Ex parte O'Brien (1883), 15 Cox, C. C. 186 
(*r.) ; RLv, M^IIugh, [1901] 2 L R. 569). 
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publication of a newspaper, for any libel published therein without 
the order of a judge in chambers being first obtained ; the person 
accused is entitled to notice of an a 2 )plication for such an order and 
to be heard thereon (/). 

908. In all prosecutions for libel the jury are competent to give 
their verdict upon the whole matter in issue, and cannot be 
required or directed by the judge to find a defendant guilty on 
proof of the publication of the libel by tlie defendant and of the 
result ascribed to the libel in the indictment (m), 

909. A seditious intention is an intention — (1) to bring into hatred 
01 contempt, or to excite disaffection against, the King or the Govern- 
ment and Constitution of the United Kingdom, or either House of 
Parliament, or the administration of justice (;/); or (-2) to excite the 
King’s subjects to attempt, otherwise than l)y lawful means, tlie 
alteration of any matter in Church or State by law established ; or 
(3) to incite any j)erson to commit any crime in disturbance of 
the peace ; or (4) to raise discontent or disaffection amongst His 
Majesty’s subjects ; or (5) to promote feelings of ill will and hostility 
between different classes of such subjects (o). 

But an intention is not seditious if the object is to show that the 
King lias been misled or mistaken in his measures, or to point 
out errors or defects in the Government or Constitution with a view^ 
to their reformation, or to excite the subjects to attempt by lawful 

^i-lferation of any matter in Church or State' by law 
established, or to point out, in order to their removal, matters which 
aie producing, or have a tendency to produce, feelings of hatred 
and ill will between classes of the King’s subjects(y^). 

in this as in other oftences a jierson is deemed to intend the 
consequences which w^ould naturally follow from his conduct at the 
ime, and in the circumstances, in which the words were used. 

910. By statute {q) a person is guilty of a misdemeanour wlio 
ma iciously and advisedly, by writing, printing, preaching or other 
speaKmg, expresses, imblishes, utters, declares or affirms (!) that 

any obligation upon himself or any other jiersoii what- 
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^LAKDEU ^ pioceedings at public meetings, see title Lhjel ax 

(3 S 3. c- «)), s.i. 

1095- R V ■f- 'J'ofchii, (1704), 14 State Tr. 

cited. 2 1. 11. od9 ; ami ca.es 

sujira, at p 578 

ali!iMt'^37ba3i3 fnan ’^P®" t'w subject of sditiou is taken 

which is pai-tly taken fi-m 3*^“ ^ Cnmiual J.aw, (ith ed., pp. 70, 71, 

c. S') .s. 1 Thp Prp..’.l . ‘® Cnniinal Libel Act, 1819 (00 Gco- 8 1 Geo. 4, 

oO, which is in sub passa^-e in the first edition of faat work, pjj. ,7j, 

Cavk J in Ji V I! same terms, was ai)])ioved and adopted by 

Livision in T™Knd G. C. ;l5o, a d by the King's liench 

see 1 East P (’ 'is diiference between high treason and sedition, 


Libels on the 
Constitution. 


see 1 East, P. C. 48. 

(</) Stat. (1601), 13 Car. 2, stat. 1, c. 1, s. 3, 
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soever from any oath, covenant or engagement to endeavour a 
change of government either in Church or State, or (2) that both 
Houses or either House of Parliament have or has a legislative 
povei without the King; the punishment for this offence is the 
penalty of pmnmnire. No person may be prosecuted for this 
statutory offence without an order of the King under the sign 
manual or of the Privy Council, and the prosecution must be com- 
menced within six months next after the offence committed, and 
the indictment must be found within three months after the 
commencement of the prosecution (r). 

911* Eveiy person is by statute ( 5 ) guilty of a misdemeanour who 
maliciously and directly by ^^reaching, teaching, or advised speaking 
declaies that any person has any right to the Crown otherwise than 
according to the statutes (^) by which the succession is regulated, or 
that the Kings or Queens of the realm, with authority of Parliament, 
are not able to make laws to limit and bind the Crown and its 
descent. The punishment for the offence is the penalty of 
praemunire {u). An information for any such words spoken must be 
laid on oath before a justice within three days; the prosecution 

must be commenced within three months, and two credible witnesses 
are necessary (.r). 

None of the above offences is triable at quarter sessions (y), 

Sub-Sect. 2— Inciting to Mutiny. 

912. Every person is by statute {z) guilty of a felony who 
maliciously and advisedly endeavours (1) to seduce any person 
serving in His Majesty’s forces by sea or land from his duty and 
allegiance, or (2) incites such 2 ^erson to commit any act of mutiny 
or to make or endeavour to make a mutinous assembly, or to 
commit any traitorous or mutinous practice. These offences are 
punishable by penal servitude for life or for not less than three 
years, or imprisonment with or without hard labour for not more 
than two years (a). 


(r) Siat. (IGfil) 13 Car. 2, stat. 1, c. 1, s. 4, 

(s) Succession to the Crown Act, 1707 (G Ann. c. 41), s. 2. 

(^) !N*am\elv, Bill of Rights (1G88) (1 Will. & Mar., sess. 2, c. 2); Act of Settle- 
ment (11 &, i2 Will. 3, c. 2); and the Union with Scotland Act, 1706 (G Ann. 
c. 11). 

(/') Succession to the Crown Act, 1707 (6 Ann. c. 41), s. 2. As to the 
penalty of p 7 pmunire, see note (a) on p. 409. 

(.r) SuccessW to the Crown Act, 1707 (6 Ann, c. 41), ss. 2, 3. 

(//) Quartei^, Sessions Act, 18-12 (5 & 6 Viet. c. 38), s. 1. 

{z'j Incitement to Mutiny Act, 1797 (37 Geo. 3, c. 70), s. 1. 

(a) Punishm'.ent of Offences Act, 1837 (7 Will. 4 & 1 A^ict. c. 91), s. 1 : Penal 
Servitude Act, ’18o7 (20 & 21 Viet. c. 3), ss. 2, 3 ; Penal Servitude Act, 1891 
(o4 & 55 A^ict. G9), s. 1. These offences are not triable at quarter sessions. 
Any person subject to military law who (1) causes, or conspires to cause, 
a mutiny or sedition in His Majesty’s regular or auxiliary forces; or 

(2) endeavours tp soduce any person in such forces from his allegiance or 
to persuade any , person in such forces to join in any mutiny or sedition; or 

(3) joins in or d'ows not use his utmost endeavours to suppreaiJBuch a mutiny or 
sedition : or (4), i f an intended mutiny or sedition has coma to his knowledge, 
fails without dehnv to inform his commanding officer thereof, is, on conviction 
by court-martial, ^'liable to suffer death or such less jiunishment as is mentioned 
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It must bo piovGcl thiit tho accusGcl know thfit tliG person whom 
he attempted to seduce was a person serving in the sea or land 
forces (/;). A soldier or sailor is serving in such forces, although 
he IS at the time in the hospital, and not in the receipt of pay and 
not liable to be tried by court-martial (c) , 

Sub-Sect. Unlawful Oaths. 

of a misdemeanour at common law 
punishable with fine and imprisonment without hard labour, who 
administers an oath not being duly authorised by law to do so 
whether the oath is innocent in itself or otherwise (d). 

914 . A person is by statute (c) guilty of felony (1) who in 
any form administers or causes to be administered or assists or is 
present at and consenting to the administering or takiim of any 
oath or engagement purporting or intended to bind the^persons 
taking it to engage in any mutinous or seditious purpose, or to 
disturb the peace, or to be of any society formed for such luirpose 
or to obey the orders of any committee or liody not lawfully 
constituted, or of any leader not having authority by law for that 
purpose, or not to inform or give evidence against any associate or 
other person, or not to reveal any unlawful combination or any 
1 legal act done or to be done or any illegal oath or engagement or 

ther^ur^'^ ’ compelled 

ihe “ unlawful combination ” mentioned above is not confined to 

illegt? natin-e “ 

The punishment for this offence is penal servitude for not 
moie than seven years, or for not less than three years or 

twr“(p)? “O'-e than 
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ia tho Anny Act (Army Act, 1881 (44 & Ai) Viet o r 7^ Ao 4 i- • 

Naval Di.cii.lirje Act, ISW (U!, VilT 

co„v£a„„ ri™;”’, ‘2W”? ?™'. " .'“M* 


t. .57 7 = ii:r z 

t. I SM (« 4 to \ ,„t. c. 38). 13.1). See .1,0 lillo 


six months (Army Act 
Eoyal Fouces. 

(/.) 11 V. Fuller (1797), 2 Leach, 790, 798. 
(r) It. V. 1 term, I (Is()4), Hugs. & Ry. 74 


Sect. 2. 

Offences 

against 

Public 

Tran- 

quillity. 


Administer- 
ing an oath 
without 
authority. 


Admini.ster- 
inof oath for 
seditious 
purposes etc. 


unnecessary oaths. 

0 ) Unlawful Oaths Act, 1797 (37 Geo 3 c 1231 = i 

m-L S; fiSof (1834). G C. & 1>. 

C. & P. o71, where tho oath wa.,‘to oh^or™ « 

expedition. As to unlawful societies see u 4Gr‘^‘^'^^7 poaching 

(y) Unlawful Oaths Act, 1 797 Srdeo ^ p 

see Pt.y.MoorH (1801), o’ East 419 n ^ 

acquitted or convicted for aA offend T 7 
H ^ cu,u 101 an oflencs aga-ist this Act cannot ho indicted 

II 


H H 


I 


f 
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Criminal Law and Procedure, 



Sect. 2. 

Offences 

against 

Public 

Tran- 

quillity. 


Administer- 
ing or taking 
oath to 
commit 
treason or 
murder or 
felony. 


915 . A person is by statute Qi) guilty of felony who adminis- 
ters etc. or tabes without being compelled, any oath or engagement 
purporting or intending to bind the person who takes it to commit 
any treason or murder or any felony which in 1812 was punishable 
by law with death. 

The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years (i). This offence is not triable 
at quarter sessions (A-). 

If the oath is taken under compulsion, the person taking it will 
not be excused, unless within fourteen days he gives information on 
oath to a justice of the peace or to a Secretary of State or Privy 
Councillor, or, if the person who took the oath is in His Majesty^s 
forces, to his commanding officer (Z). 


Sub-Sect. 4. — Unlawful Societies, 

Unlawful There are certain societies which are by statute (m) de- 

societies. clared to be unlawful combinations or confederacies. They are — 

(1) societies whose members are required to take any oath or 
engagement prohibited by the Unlawful Oaths Act, 1797 
Unlawful Oaths Act, 1812 (o); (2) societies the members whereof 
are required to take any oath, test, or declaration not authorised by 
law, or which have committees or officers not known to the society 
at large, or the names of whose members are kept secret from each 
other, or which are composed of different branches acting distinctly 
from each other or having separate officers, or which appoint 
delegates to confer with any other society or club or to induce 

persons to join them(p). . 

Any person who becomes or acts as a member of any such society 


again for the same offence as high treason or misprision of treason, hut a 
guilty of an offence against the Act, if not tried for that offence, may ne 

for high treason or misprision of treason {ilnd., s. 7). • v #. Af 

(h) Unlawful Oaths Act, 1812 (o2 Geo. 8, c. 104), s. 1 ; Punishment oi 

Offences Act, 1S37 (7 Will. 4 & 1 Viet. c. 91), s. 1. 

(i) Ihid.y Penal Servitude Act, 1891 (o4 A od A ict. c. 09), s. 1. 

(/*■) Quarter Sessions Act, 1842 (o it 0 Viet. c. 38), s. 1. 

(/) Unlawful Oaths Act, 1812 (52 Geo. 3, c. 104). s. 2. 

(m) Unlawful Societies Act, 1799 (39 Geo. 3, c. 79), s. 2; Seditious ^ieeting 

Act, 1817 (57 Geo. 3, c. 19), s. 25. There are exceptions in fayoui or 
masons’ lodges (Unlawful Societies Act, 1799 (39 Geo. 3, c. <9), ' 

Seditious Meeting Act, 1817 (57 Geo. 3, c. 19), s. 26) if certain 
complied with, the Society of (Quakers, and societies formed i?* , / o) 

religious or charitable nature only in which no other business is discuss V - 

Seditions Meetings Act, 1817 (o7 Geo. 3, c. 19), s. 27). By the friendly Societies 

Act, 189() (59 & GO Yict. c. 25), s. 32, registered fneiidly Jeetiugs 

affected by the above statutes, if no other business is discussed „p„uired bv 
than that' which relates to the objects of the society, and if, an! 

two justices, they give fuU information of the nature, objects, pioc a 

ful Societies Act, ^ now 

c. 79), certain societies are expressly named as unlawful, but tne 

ceased to exist. 

(n) 37 Geo. 3, c. 123. 

(o) 52 Geo. 3, c. 104. Meetings 

hi) Unlawful Societies Act, 1799 (39 Geo. 3, c. .9), s. 2 ; Seditious - 

Act, 1817 (57 Geo. 3, c. 19), s. 25. 


Paht X, — Offences against the Government. 
or directly or indirectly maintains correspondence or intercourse 

name of one of the law officers of the Crown (rl 

punishment for this offence upon conviction or indictment 
penal servitude for not more than seven nor less than three 

years or imprisonment with 'or without hard labour foi ^t more 

than two years (s). A person who knowingly permits any meetin^r 
0 any society which is an unlawful combinatimi or confederaci or 

offence a second time, he is to be deemed guilty of an unlawful 
Mmbination and conspiracy in breach of the Seditious Meetings 

Sub-Sect. 6. — Unlawful Drillimj, 

assemblies of persons for the puriiose of 
authoritv fZ ftiJr evolutions without lawful 

_ A peison who attends such a meeting for the nurnose nf rli-ni 

diffileTis liliX to be fineSt d Pu^ose' of \'eing 

two years (") imprisoned for not more than 

coimisSrofthe Xnce '''' 

in toJiSl^brusSetc"^’ person acting 

Prilling Tnot ilK f i ^'^eh meeting (^). 

in a procession with ease and r'eguladty (ar"^‘' 
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Sect. 2. 

Offences 

against 

Public 

Tran- 

quillity. 


Unlawful 

drilling. 


A ^ 

Act, ioi/ tieo. 3, c. 191 B . 73 1 C,' .. - j-uct^nuifs 

c. 69) s. 1. The accused may beiimcifwf (5-1 & 55 Viet. 

punishment is three montlfs’ imnri! ^ ^ summarily, in which case the 

offences are not triable at oi3a These 

(o & 0 Vict. c. 3S), 8 . 1). sessions (Quarter Sessions Act, 1842 

(0 Seditious Meetings Aof lai- / — r, 

tnable at quarter sessions (Quarter * This offence is not 

s. 1. (Uuartei Sessions Act, 1842 (o & 0 Viet. c. 38}, 

(h) Unlawful I)rillinr> Act isio (an n « « 

(x) Ibid., 8. 1 ■ Penifl ^ ^ ^ c. 1), s. 1. 

offence is not triable at quarter sfss'^'^’^Vn^®* 

C. 38), s. 1). ^ sessions (Quarter Sessions Act, 1842 (.5 & G Viet. 

“ "■ '«'»(«» Oe«. 3 i 1 0». 1, ,. 1), 7. 

( ) i'. V. Ilml (1820), 1 Stole &. (x. s.) 171, MO. As to Iho torn o( 

H H 2 
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Criminal Law and Procedure. 


Sect. 2. 

Offences 

against 

Public 

Tran- 

Quillity. 

Going armed. 


Eveiy person who makes or sells arms knowing that they are to 
e used foi an unlawful purpose is guilty of a misdemeanour which 
IS punishable by fine or im2:)risonment (b), 

Sub-Sect. 6. — Gowf/ Armed. 

918 . Everyone is by statute (c) guilty of a misdemeanour who 
cmnes bemie the King s justices or other his ministers during their 
office with force and arms, or brings force “ in affray of the peace,” 
01 goes armed by night or day in any fair, market, or in the presence 
of the King s justices or other ministers, or elsewhere, in such a 
manner as to terrify the King’s subjects (d). 

I he punishment is forfeiture of the arms carried and imprison- 
ment at the King’s pleasure (e). 

A man who has been threatened is not justified in going 
armed in public under such circumstances as to terrify others. But 
it is no offence for jiersons to wear common weapons upon occasions 
in which it is the common practice to W'ear them, where there can 
be no suspicion of an intention to commit any act of violence or 
disturbance of the jieace (/). 


Affray. 


Duels, 


Sub-Sect. T . — Breach of the Peace* 


919 . If two or more persons fight in a public place to the terror or 
the King’s subjects, this constitutes an affray and is a misdemeanour 
at common law, punishable with fine and imprisonment without 
hard labour (7). Fighting in a private place, or at some distance 
from the highway in a place where no others are present than 
those who are aiding and abetting, does not amount to an affray (A), 
but an assembly for such a purpose is unlawful, and the parties 
concerned may be convicted of assault, or of taking part in an 
unlawful assembly. 

A duel fought in a public place is an affray; and, whether it be 
fought in public or in private, it is a misdemeanour at common 
law, even though no injuries are indicted (i). 


indictment in cases under this statute, see Gouartv v. R* (1849), 3 Cox, C. C. 
306 (Ir.). ^ 

{b) R. V. Knoxdes (1820), 1 State Tr. (n. s.) 498; R. v. Morris (1820), ^hid. 
622, 526. 

(c) Stat. (1328) 2 Edw. 3, c. 3. The statute contains exceptions in favour of the 
King’s servants and officers, and of those who are summoned upon a cry for 
arms to keep the peace. The offence of going armed to terrify the Kings 
subjects is also a common law misdemeanoui'. 

(f/) KnifjhVs (Sir Johx}) Case (1686), 3 Mod. Rep. 117 ; R. v. Dtwhurit (1820), 
1 State Tr. (n. s.) 529. The statute has in modern times been applied to a case of 
discharging firearms in a public street (R. v. Meade (1903), 19 T. L. E. 540, 
Wills, J.). 

(e) Stat. (1328) 2 Edw. 3, c. 3. The offence is, it seems, triable at quartei 
sessions. 

(/) 3 Co. Inst. 160 et seq. ; 1 Hawk. P. C., c. 28, ss. 8, 9; Bill of Eights 
(lofe) (1 Will. & Mar., sess. 2, c. 2). 

[g) Termes de la Ley, tit. Affraj'; 1 Hawk. P. C., c. 28, s. 1. The word is 
from Er. effrayerP to put in fear. The indictment must allege tha 
the fighting was in a public street or place {R. v. O^Neill (1871), 6 1. R- 
C. L. 1). 

(70 R. V. Hunt (1S45\ 1 Cox, C. C. 177. . 

(0 3 Co. Inst. 157 : '1 Hawk. P. C., c. 28, s. 21 ; Post. 297. See also, as to 

duelling, p. 578, 
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Quarrelsome and threatening words will not in themselves amount 
to an anray (/c) . 

920. It IS a common law misdemeanour verbally or in writinfr 
either to challenge a person to fight or to endeavour to provoke a 

Se thp^off 'T ? No amount of provocation will 

Sit challenge, or a letter incitiim to a 

'™tten and sent, it is immaterial that it wL not 
received by the person to whom it was addressed (n). 

921. The above offences are triable at quarter sessions (o') and 
are punishable with fine and imprisonment without hard labour (p). 

Sub-Sect. 8. — Unlatcful Assemblies, 

922. An unlawful assembly (q) is an assembly of three or more 
peisons with iptent either to commit a crime by open force or to 

mmierl'^IY i'l such a 

ifrvt 1 / i courageous persons (r) in the neicrh- 

breaViro^f th ^"i^embly reasonable grounds to apprehend a 

unlSnf ! ‘consequence of it(,s). To take part in an 

wih fine 'nisdemeanour, punishable 

with fane and imprisonment without hard labour (t). 

fuHf^i was originally lawful may become unlaw- 

the dittl rbancfi of 0^ '’‘o^once to 

pmmose o TT . unlawfully, as, c.,/.! for the 

•eiCl „ l street procession, their meeting is not 

to believe thnT't/^ • ^ Soo<I reason 

the peaL be 'n-each of 

so assembled are ^ opposing iliem (r). But persons 

to carrv out their^n ^ ^ ^ misdemeanour, if they have determined 
caiij out their purpose by themselves using force («■). 
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quillity. 

Challenges. 


Punishment. 


Unlawful 

assembly. 


What consti- 
tutes. 


f/? niawJ’p ■ f ’ ®- “■ 

V. ^V„7p,/7tKS05)I"’6’E;;f’4gJ ’ Stephen, Digest Criminal Law, Gth od., a4 ; 11. 

(>«03), sW. 581. 


(18,.5):g 

S QnaVte S ^ ^00. 

\<>) UUditei cessions Art i« 4 ‘) /"/f /* a - > 

(P) .See 410, ante ’ <=• 1- 


pd 8eo p. 410, a;,te. 

00 i see also 1 Iliw'k ' os'* ^'°’o ^‘®P'»en, Digest Criminal Law, Gthed., 

p) «. V. llneent 

■s.) 1071, 1217, n. ’ • ^1*'’ V. in, leu (1822), 1 State Tr. 

0. “ ’ '• nra/iam and Darns (1888), IG Co.x, 0. C. 

If\ ..... 
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Criminal Law and Procedure, 


Sect. 2. 

Offences 

against 

Public 

Tran- 

quillity. 

Defence of a 
man’s house. 

Prize- 

fighting. 


Taking part 
in unlawful 
assembly. 


Meetings 
within a 
mile of 
Westminster 
Hall. 


Tumultuous 

petitioning. 


A man may gather together his friends and servants to defend 
his own house against persons threatening to enter it unlaw- 
lully {x), but it is unlawful for him to assemble his friends for the 
defence of his person against those who threaten to beat him out- 
side his house, as when he is on his way to market, for it is then 
his duty to appeal to the protection of the law (a). 

Pv ^^^^^'^©hting is illegal, and a meeting for the purpose of 
holding a prize-fight is an unlawful assembly, and all persons 
present for the purpose of encouraging the principals to fight may 

)e convicted of the offence of taking part in an unlawful 
assembly or of an assault {b), 

925. All t^ersons who convene or who take part in the proceedings 
of an unlawful assembly are guilty of the offence of taking part 
in an unlawful assembly. Persons present by accident or from 
curiosity alone without taking any part in the proceedings are not 
guiltj^ of that offence (c), even though such persons possess the 
power of stopping the assembly and fail to exercise such power (d), 

926. Meetings are unlaw'ful which consist of more than fifty 
persons assembled in any street, square, or open place within one 
mile from Westminster Hall for the purpose or on the pretext of 
considering or preparing any petition, complaint, remonstrance, 
declaration, or other address to the King or to both Houses or either 
House of Parliament for alteration of matters in Church or State or 
which are convened for any day on which either House of Parliament 
shall meet and sit, or shall be summoned, adjourned, or prorogued 
to meet or sit, or for any day on which the High Court of Justice 
meets at the Royal Courts of Justice (e). 

Meetings for the election of members of Parliament, and of 
persons attending upon the business of Parliament or at the High 
Court, are not unlawful (/). 

927. Anyone is by statute ([/) guilty of a misdemeanour who 
rejiairs to the King, or to both or either of the Houses of Parlia- 
ment, upon pretence of presenting or delivering any petition etc., 


(.x) 1 Hawk. P. C., c. 28, s. 10; but apparently he must not do so for the 
purpose of defending his close {It. v. IJanyor {iUshop) (1796), 1 Russell on Crimes, 
Cth ed., 570). 

(a) 1 Hale, P. C. 5-17 ; Y. B. 21 Hen. 7, 39a; 1 Hawk. P. C., c. 28, s. 10; 
7?. V. Soley{l’i01), 11 Mod. Rep. 115, 116. This principle does not apjdy to cases 
of sudden einergenc3% in which the b^^standers are entitled to intervene to prevent 
an assault (1 Hawk. P. C., c. 28, ss. 11, 12). ., 

(M JL V. BiUh.yham (1825), 2 C. & P. 234 ; see the observations of Cave, Jm 
on this case in IL v. Coney (i882), 8 Q. B. D. 534, 542. As to prize-fighting, 
see also p. 582, post. 

((') B. V. Banhiu. (1848), 6 State Tr. (x. s.) 711, 789. 

(d) B. V. Atkinson (1869), 11 Cox, C. C. 330, Kelly, C.B. Buttheirmere 
presence will in the absence of explanation ju-obabh' afford some evidence o 
participation (R. v. Coney y snpra). 

(e) Seditious Meetings Act, 1817 (57 Geo. 3, c._19), s. 23. ^ , 

( /) Ibid. As to disturbance of public meetings, see Public Meeting a , 

1908 (8 Edw. 7, c. 66). ^ ^ _ 

(y) 13 Car. 2, stat. 1, c. 5, s. 1. See i?. v.- 6Wo« (Lord Georyc) (E 81), ^ 

(k. B.) 591, 592. 
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accompanied with an excessive number of persons, or at one time 
with more than ten persons. 

The offenders must be prosecuted within six months of the 
offences being committed. The evidence of two credible witnesses 
is required {h). 

The penalty for this offence is i'lOO and three months’ 
imprisonment (/). 

It is not, however, unlawful for persons not exceeding ten in 
number to present any public or private complaint to any member 
of Parliament, or to the King, for any remedy to be had thereon ; 
nor is it unlawful for members of Parliament to present any 
address to the King during the sitting of Parliament (/r). 


Sect. 2. 

Offences 

against 

Public 

Tran- 

quillity. 


Sub-Sect. and Riot 

928. A rout is a disturbance of the peace by persons assembling Rout, 

together witli an intention to do anything which, if it be executed, 

will make them rioters, and who actually make a motion towards 

the execution of it (/). A rout in itself constitutes a common law 

misdemeanour which is punishable by fine and imprisonment, but 

where the intention is in any degree effected, it is usuall}" prosecuted 
as a riot. 


929. A riot is a tumultuous disturbance of the i)eace by three or 
more persons {m), who assemble together, without lawful authority, 
with an intent mutually to assist one another against any who 
shall oppose them in the execution of some enterprise of a private 
nature (//), and who afterwards actually begin or execute the same in 
a violent and turbulent manner to the terror of the people (o). It is 
immaterial whether the enterprise intended was of itself lawful or 
unlawful (p), and it is sufficient if only one person was put in fear {q). 

If persons meet on a lawful occasion but suddenly quarrel and 
light, this is not a riot, but is an affray, of which only those 
are guilty who actually engage in it. If the persons so present 
loim themselves into parties upon the dispute arising, with promises 
of mutual assistance, and then make an affray, they are guilty of a 


Riot. 


b b liy virtue of this statute the offence is triable 

at quarter sessions, but sec Quarter Sessions Act, 1,S-12 (u A G Viet. c. 3«), 

(t) Ihiil. 

(Aq I hid. 

As^toVhl^rlntiJ^’ Stephen, Digest Criminal Law, 0th ed., 50. 

assemblies ami rLt"‘lee7T‘ “‘ suppressing unlawfn’ 

(m) /I. V. .Sa,t( (170 lb 

(p. ‘“itui’e. the offence amounts to 



rnnivA .,U wuuiu bCeiJ.T)^ llie ICSS' 

toalleL'einthpiiuV act of violence is don d of the term is 

(UOTMlMod ^em-jtatute of Forcible 

11 Mod. Rep. llo,y;er Holt, C.J., atp. 117), 
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Sect. 2. 

Offences 

against 

Public 

Tran- 

quillity. 


Kiot Act. 


Criminal Law and Procedure. 

If persons are gathered on an innocent occasion, and a sudden 
pioposal IS made that they should go in a body to do any act of 
violence, c.//., to pull down a house, and such motion is agreed 
to and executed, this constitutes a riot(r). Where the meeting 
IS foi the purpose of enforcing a claim of right, as, e.rj., by pulling 
doNvn an a leged unlawful inclosure, this does not amount to a 
iiot, in'ovided no excessive number of persons are present and 

leie IS no use of threatening words or gestures or of more violence 
than IS necessary for the purpose (s). 

All 2 ^eisons who take part in a riot are guilty of a misdemeanour 

a common law, which is punishable by fine and imprisonment 
with or without hard labour {f). 


930. If anj^ jiersons to the number of twelve or more are 
unlawfully, riotouslj^ and tumultuously assembled together to the 
disturbance of the jmblic peace, it is the duty of the justices of 
the jieace, or the sheriff or under-sheriff of the county, or the 
major, bailifl, or other head officer, or justices of the jieace of any 
city or town coiqiorate where such assembly is gathered, to go to 
the place where the rioters are assembled and make a proclamation 
in a iirescribed form ordering tliem to disjierse (r). If persons to 
the number of twelve or more unlawfully, riotously, and tumul- 
tuously remain or continue together for one hour after such 
2)roclamation is made (a), they are guilty of felony (h). An indict- 
ment based on the Piot Act need not allege that the assembly was 
to the public terror (c). 

Ihe j)unishment for this offence is jienal servitude for life or for 
not less than three years, or imjirisonment with or without hard 
labour for not more than two years (d). 


(r) 1 Ila-wk. r. C., c. 28, s. 3; Stephen, Digest Criminal Law, 6th ed., 56; 
A^iou. (170.3), 6 Mod. Rep. ‘13. 

(l~t)7), 11 Mod. Rep. 115 ; Clifford y. Brandon (ISIO), 2 Camp. 

358, 369, 370. 

(0 Haul Labour Act, 182:1 (3 Geo. 4, c. 114). The offence is triable at 
quaiter sessions (Quaiter 8'e.‘.sions Act, 1842 (5 A 8 Viet. c. 38), s. 1). 

(r) lliot Act, 1714 (1 Geo. 1, stat. 2, c. o). The following is the form pre- 
sciihcd by s. 2 of that Act : — “ Our sovereign lord the King chargeth and 
commandeth all persons, being assembled, immediately to disperse themselves, 
and peaceably to depart to their habitations or to their lawtnl business upon 
the pains contained in the Act made in the fiist year of King George foi 
pieventing tumults and riotous assemblies. God save the King.” Ihe s; 


same 


section provides that the pioclamation is to he made amongst the rioters, or as 
^1 . A til justice can safely come, with a loud voice, and after he 

(/.commanded silence while the pioclamation is made. The Tords 
on tniW proclamation must bo read veibatim {II. v. Child (1830), 4 C. K. 
see also 'jy ^ piosecution for felony based on the Riot Act fa baflwfc the 
(c) /A^v^d sa\e the King’’ were omitted from the proclamatioa). ^ , 

{d) R. V. .proclamation is made more than once, the hour will be e^mpmea 

presence will of the first reading (i/. v. TIYc/fcc/L (1833), 5 C. & Rv 5lb). 
participation (/;used has absented himself for a minute or two is no deience, i 
(e) Seditious Moo^dii^iiod making part of the assembly for the Kour (A* 

( f) Ihid. As ?scll on Crimes, o73— 4). 

1908 (8 Edw. 7, c. 6(1 Geo. 1, stat. 2, c. 5), s. 1. 

(e) 13 Car. 2, stat. 1) o C. A R. 153. 

(K. B.) 591, 592. Gffeuces Act, 1837 (7 AYill. 



4 A 1 Yict. c. 91), s. 1 
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Paet X.— Offences against the Government. 

931. A person who wilfully and knowingly opposes, obstructs, 
hinders, or hurts any person beginning or going to make such 
proclamation whereby such proclamation is not made, is, with 
the persons who remain for one hour after knowledge of such 
obstruction, guilty of felony and punishable in the same way (e). 

■ 932. Proceedings for offences under this statute must be com- 
menced within twelve months after the commission of the 
offence if). 

A , riot is none the less a riot because the statutory proclamation 

has not been made. If the proclamation is not made, the common 
law offence remains (g). 

_ 9o3. All persons are by statute (h) guilty of felony who, being 
iioteusly and tumultuously assembled together to the disturbance 
of the public peace, unlawfully and with force demolish or begin 
to demolish, pull down and destroy any church or other place of 
divine worship or anj’ house or other building, or any machinery 
employed in any manufacture or in mining. 

934. Seamen, keelmen, casters, ship carpenters, or other persons Riotously 
aie ny statute (t) guilty of a misdemeanour who, being riotously preveutiDg: 
assembled together to the number of three or more, unlawfully and ‘I’? ‘“ro'sian 
with force prevent or obstruct the loading, unloading, sailing or ‘ ' 

navigating of any ship or other vessel ; or unlawfully board a shii) 
thereof^'**" obstruct the loading, unloading, sailing or navigating 

i’he punishnient for this offence upon conviction is imprisonment 

with or without hard labour for not more than twelve months (a). 

llie prosecution must be commenced within twelve months after 
the commission of the offence (b). 

person may lawfully appease riots and may Suppiessiou 
^ purpose. Olticers of justice are “f'ious 

‘‘‘^un in suppressing ' 

linrand^omr?'" ' iudictment to 

line ana inipusomnent (c). 


(64 & 05 ^'orviliulc Act, 1.S91 

((haiiterPes.sio,,sAcp^s^2 

(0 bhijijnng oileiices Act rv ] 

oiiemh the hl-coikI time is Ln.hiv Vf i ^ 

not nioie tl.an ton.tcen i,cH,... sen 


door 


(/-) J huL, s; 8. '""U. a, c. 07), s. 1 . , V. fdford 

(f) 1 lhavk. r. C.. c <5 1 1 . /> 7,- . ^rising the lessor to 

li V. Broun (],S 41 ), Car ct M \u ( 1 ^ 32 ), o ( end of the term is 

'Ihe indictment may bo 
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Sect. 2. 

Offences 

against 

Public 

Tran- 

quillity. 


Powei IS gn en by statute (d) to justices of the peace and the 
sheutt or under-sherift to arrest rioters, with the posse comitatus 
1 need be, and to record what they shall find to have been done in 
their presence against the law, and by such record the offenders 
may be convicted iii the same manner and form as under the 
Statute of h orcible Entries (e). It is the duty of sheriffs, under- 
slierifis, justices of the peace, and constables to do all that in them 
les 0 suppiess riots, and if they negligently fail to take proper steps 
101 that purpose, thej" are punishable by fine or imprisonment (/), 
peace officer is required to act as a man of ordinaiy prudence, 
nunness, and activity would act. A reasonable fear may excuse 
him, if it is a fear arising from such danger as would afl’ect a firm 
man. He is entitled to call the military, as also any other citizens, 
to his assistance, but he is not bound to go with them(c/), 

A justice of the peace is onl}' justified in dispersing a meeting 
which is in fact unlawful; it is not sufficient that he had reason- 
able grounds for believing, and did in fact believe, it to be unlawful, 
unless he also had reasonable grounds to believe that the peace 
would be broken if the meeting were not dispersed (//). 


Forcible 

entry. 


Sib-Sect. 10. — Forcihle Entrij and Detainer, 

936 . Any person is guilty of a misdemeanour both at common 
law (i) and by statute (y) who enters forcibly upon any lands or 
tenements without due warrant of law^(/i). 

In order to constitute the oftence it is not necessary that there 
should be actual violence to the j^erson of anyone. It is sufficient, 
if there is any kind of violence in the manner of entry, as by 
bieaking open the doors of a house, whether any person be therein 
01 not, or by threats to those in possession giving them just cause 
to fear that bodily hurt will be done to them, if they do not give up 
jiossession, or hy going to the ]:)remises armed or with such an 

(</) (Hll) 13 lien. 4, c. 7, s. 1. The statute also contains provisions for the 

^lue proclamation, of rioters in their absence; see also stat. 
(1393) 17 Eic. 2, c. 8. 

(<) See in fra, 

(/) (1414) 2 Hen. 5, stat. 1, c. 8; 7?. y. Kenneit (1781), 5 C. & R 282, n. ; Rv. 

Pinney (1832), o C. & P. 2o4 ; P. v. Keah (1839), 9 C. & R 431 ; see also R. v. 

(iraham and Burns (1888), 18 Cox, C. G. 420, 430. The offence is triable at 
quarter sessions, 

{if) Ibid. 

(h) O' Kelly y. /A/rrey (1883), 15 Cox, C. C. 435, C. A.; compare Beatty v. 
V^^'illhanl's (1882). 9 Q. B. D. 308. 

sectuy) n. V. Bfake (1705), 3 Burr. 1731 ; It, v. Wilson (1799), 8 Term Rep. 357 ; 
t' however, 1 Uawk. R C., c. 28, s. 2. 

(ocon Stat. (1381) 5 Ric. 2, stat. 1, c. 7, which forbids that any man should 
on thiP5 ay entry into any lands or tenements excejit in case where entry is given 
see also^iy iw ; and in such case not with strong hand, nor with multitude of 

(c) It. v9^it only in peaceable and easy manner; see also stats. 15 Ric. 2, c. 2 

(d) R, v. Ren. 4. c. 8 (1402), and 8 lien. 0, c. 9 (1429). A sheriff or other 
presence will acting in execution of a judgment of a court of law ordering 
participation (A'^fr'^ssioii of property is entitled 'to use force, if he is resisted in the 

(e) Seditious Apof-udgment (see Sheriff’s Aci, 1887 (50 & 51 Viet. c. 55), s. 8 (2) ). 
(/) Ibid, As ‘r^^^henlf in such circumstances is a statutory misdemeanour, 

1908 (8 Edw. 7, c. '^and imprisonment (ibid.). „ 

(if) 13 Car. 2, stat. I) ^ ^ 28. It is doubtful whether an infant can be guilty o 
(k. b.) 591, 592. on p. 240, ante). 


1 . 
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unusual number of persons as plainly to show that force will be 
resorted to (/). A mere trespass will not support an indictment 
for forcible entry. There must be proof of either such force, or 
such show of force, as is calculated to prevent any resistance (»/)• 

937. Entry obtained through an unclosed window or by opening a 
door with a key, or by means of threats to despoil a man’s goods («)> 
or by enticing the owner out of possession or excluding him when 
he is out(o), is not a forcible entry. 

A person is not guilty of forcible entry who, although pretending 
title to land, merely passes over it, with or without attendants 
armed or unarmed, on his way to church, or to market, or for such 
like purpose, providing he does no act which either expressly 
or impliedly amounts to a claim to the lands (p). If a man enters 
peaceably into a house, but turns the occupant out of possession 
by force, this may be a forcible entry (q). If a man enters with force 
to distrain for rent in arrear, this is a forcible entry, for although he 
does not claim the land itself, he claims a right out of it (r). 

A lessee who with force resists a distress for rent, or who 
forestalls (-s) or rescues the distress, is guilty of a forcible detainer (t). 

The offence of forcible entry may be committed with regard to 
ecclesiastical possessions, as churches, vicarages, or tithes (»). 

There can be no forcible entry upon an easement, such as a right 
of way (a). 


Sect. 2. 

Offences 

against 

Public 

Tran- 

quillity. 


Nat u re of 
entry. 


938. A forcible entry may be committed by one or by many. If Number of 
several persons come together to make an unlawful entry on 
premises, and all of them except one enter in a peaceable manner, 

and that one only uses force, it is a forcible entry in them all, as 
they went in company to do an unlawful act(/^). 

939. It is no defence to a person who has forcibly entered on Trespassers, 
land in the possession of another that he was entitled to possession 

or had a legal right of entry (c). But a mere trespasser cannot by 


! Stephen, Digest Criminal Law, Gth eel., 
()1 ; Milner v. Madean (1825), 2 C. & P. 17. 

(m) y Jilake (1765), 8 Buit. 1781 IL v. (1709), 8 Term Rep. 357; 

B. V. Smyth (1832), 5 C. & R. 201. 

00 1 Ilawk. P. C., c. 28, ss. 20, 28. 

I’Wable Entry, A, 3. 

^ -h 

ift% T?* izm forcible Entry and Detainer, B ; FAwkhw Haujhes (1881), 

W i£. S.!!',',;,,;'"* “• ““ ” I'l’- “»». «“■ 

W I.e., stops the landlord’s way with force and arms ; see Co. Litt. 161 b. 

1 f Entry, B (1), '.m. Merely shutting the, door 

f » lln P LicLhle Entry, 

c. 28, s. 31. 


{«) //. v.If„h,es (1670), 1 Mod.' EeV'73.' 
U>) Bac Abr. td. Forcible Entry and Detai 


+1^ 1 f* -17 , in a lease authorising the lessor to 

eject the lessee forcibly for breach of covenant or at the end of the term is 

l.b /'■ to commit an act forbidden by the Statute of Forcible 

Entry [tdicick v. Jfawkes, stqjra), ^ 
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Sect. 2. 

Offences 

against 

Public 

Tran- 

QUillity. 


Ckiminal Law and Procedure. 

the vei-y act of trespass immediately, and without acquiescence bv 
the rightful possessor, give himself iiossession in any S sense aJ 

uS“fo1ee^ to 

inkuwM out, -provided he does him no personal 

husband Jt) ^ o^^try upon land in the possession of^her 

The punishment for this offence is imprisonment without hard 
labour, and fine (i). 


Forcible 

det*ainer. 


Remedy. 


940 . A person is by common law and by statute (/) guilty of 
a misdemeanour who, except in the cases hereafter mentioned, 
mam ams b} foice the possession of lands or tenements, whether 
such possession was lawful in its origin or not. 

The same circumstances of violence or terror which make an 
entiy foicible make a detainer forcible also; but a bare refusal to 
lea\e a house and a continuing therein do not amount to a forcible 
detainei (/t). The foi'cible continuance in possession by a tenant 
vhose term has expired, or by a mortgagor after the mortgagee is 
entitled to take jiossession, or the forcible resistance by a tenant to 
a distress for rent, is a forcible detainer (/). Those w'ho keep pos- 
session with force any lands and tenements, whereof they or their 
ancestors, or they whose estate they have in such lands and tene- 
ments, have continued in jiossession for three years, are not within 
the statute And a man may lawfully defend possession of his 
dwelling-house by force against a wrongful and forcible intruder («)■ 

9^. The usual mode of prosecution is by indictment, but the 
justices have b}^ statute (o) a summary jurisdiction, which, how- 
ever, is now rarely exercised, and w'hich, therefore, the court 
will not by mandamus comj)el them to exercise (p). The offence 

((1) Browne v. Dawson (lS-10), 12 Ad. & El. G24 ; Collins v. Thomas (1859), 1 
F. &F. 4IG. 

(e) Scott V. Matthew Brown <0 Co., Ltd. (1884), 51 L. T. 746: woH sqq Beddall 
V. Maitland (1881), 17 Ch. D. 174, 188. 

(/) 1 Hawk. P. C., c. 28, s. 82. 

{y) 1 hid., s. 83. 

(>0 n. V. Smyth (1882), 5 C. & P. 201. 

(i) Stat. (1881) o Ric. 2, stat. 1, c. 7. There is no limit either to the period of 
imprisonment or the amount of the fine. The offence is triable at quarter 
sessions (Quarter Sessions Act, 1842 (5 & G Yict. c. 88), s. 1; Dickinson’s 
Quarter tSessions, 6th ed., 875). 

(y) 15 Hie. 2, c. 2 (1891) ; 8 Hen. 6, c. 9 (1429). The offence is triable at 
quarter sessions. 

(A-) 1 Hawk. P. C., c. 28, s. 30. 

(/) Com. Dig. tit. Forceable Entry, B, 1 ; and see Lows v. Telfoi'd, supra. 

(m) Sltat. 8 Hen. 6, c. 9 (1429); stat. 81 Eliz. c. 11 (1588). 

(^/) 1 Hale, P. C. 486. 

(o) Stat. 15 Hie. 2, c. 2 (1391) ; stat. 8 Hen. 6, c. 9 (1429). 

(^>) Ex 2^arte Davy (1842), 2 Dowl. (x. s.) 24. See further as to thesumma^ 
jurisdiction, Com. Dig. tit. Forceable Entry, D ; B. v. Oakley (1882), 4 13. & Ad. 

807, ill which it was held that justices have only such summaiy jurisdiction in a 
case of forcible detainer, if the entry of the person detaining was unlawful ; ii. v. 
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is triable at quarter sessions, and the punishment is line and 
imprisonment. 

942 . The court in which the proceedings take place may award 
restitution of the lands which have been forcibly entered or 
detained {q), but no restitution can be ordered, where the person 
indicted has been in quiet possession for three years before the date 
of the indictment (r). 

The writ of restitution may at the discretion of the judge be 
awarded immediately upon the finding of the bill of indictment 
by the grand jury (s). 



Offences 

against 

Public 

Tran- 

quillity. 


Uestitution. 


Sub-Sect. U.—I)istifrlni,g Pullic Worship. 

943 . A person is by statute (0 guilty of a misdemeanour (1) who 
of his own power and authority maliciously or contemptuously 
molests, disturbs, or troubles any preacher, duly licensed or other- 
wise lawfully authorised, in his sermon, or any parson, vicar, or 
priest in performing divine service or celebrating the sacraments of 
the Church; or (2) who unlawfully and maliciously of his own 
authority pulls down or defaces any altar, crucifix, or cross in any 
church or churchyard. This offence is punishable by committal 
to prison by justices for three months and to the next quarter 
sessions, where, if the offender repents, he is to be discharged upon 


Wi/soo (1835), y Ad. & El. HIT; J/fwooq v. MJe (ISIS), ;j Xew Sess. Cas. 

IK). Ak to mandamus, see title Cuowx PuACTiCK. 

((/) H Hen. (1, 0.9 (1129) ; 21 Jac. 1, c. Ij (K)23).' 

()■) 31 Eliz. c. 11 (loss). 

(s) it V. (ms), 8 Ad. & El. 820. If a writ of restitution is so 

gi-anted, and the de tendant ,s afterwards acquitted on the indictment or tho 
indictment IS quashal, a soperse^as may bo obtained either from the iustices 
who p-anted tho writ of restitution or from tho lun-’s liench f ,i 

High Court The granting of a writ of nrtiorari by tho High Court itself oi)erato= 
as a so perse, has, it the writ of restitution has not boon e.xecuted. H^oX stn 
has been obtained by tho prosecutor under tho writ of fi iz- . 

Bench Division will, if just ce requires it munt , . -i Vf ® 

defendant (1 Hawk. 1>. C., c. 2^^ < H c \b 

Detainer, G). Tho indictment may be re.noveil bv c rff mn •/ into D TI I iT 

and after tho conviction of tho defendant an innHc^^^^^ 

court for the writ of restitution to wSi wm^^M ^ Tl that 

entitled as of right (see A. v. llW/«m., (1829), 4 LT& ID ( c 

neAul'y that thV proslculor was 1 loSSn 

was seised of it (R. v. Ifoare (1817) G ll. & S ” GfK t^at ho 

(0 htat. (looli) 1 Mar. boss. 2 c '1 r 1 'rii*'" \ i* 

services of tho E.stablis)ied Church' (r'mw/r/- v /// 7 present 

dA)(„ic-,r„«.(lG82), T Jo 1,791 tL LT' '• “'v/ (lODi). 2 Biilst. 47; 
time (Il'iV/iViL V. (ihnister iim) \ B & c'fW, l»»coeding at the 

Established Church in the performauco of I’"®*'' 

demeanour at common law (A v Pam/ flG8cl -n® “h 1^0 a mis- 

239; and see lIVWi v. Crl«;.cr(l 7 ' 

4 B. A C. 902). By tho Act of Unifomitv fl E H ", ./i 

aro imposed uiioii persons who by deed or ft 7 ’ penalties 

in any cathedral, parish church chnnpl ^ t neatenin^s compel a minister 

prayer other than’th'at contai.md m tlm ^ -‘7 

))unishiac‘nt for a third olfenco is tho fo^^^Hki prayer. Tho 

imprisonment for life. ^ ts^nds and cliatttds and 


Disturbing 

public 

worship. 


Punishment. 
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Offences 
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Public 

Tran- 

quillity, 

Disturbing: 

religious 

meetings. 


Obstructing 
a clergyman. 


Criminal Law and Procedure, 

944. The cluirches and meeting-honses of all religious bodies 
aie now equally protected. A person is by statute guilty of a 

f2mh ed 7nv ' or congregation of persons 
assembled for religious worship ; or (2) disturbs or molests any 

pieacher or person there officiating, or any person present®. 

le punishment for this offence on conviction at quarter 
sessions (c) is a fine of M0(d). 

peison is by statute (c) guilty of a misdemeanour (1) who 
y tin eats or force obstructs or prevents, or endeavours to obstruct 
or prevent, any clergyman or other minister from celebrating divine 
sen ice or otherwise officiating in anv church, meeting-house, or 
other place of divine worship, or in the lawful burial of the dead 
in any churchyard or other burial place ; or (2) offers violence to, 
or arrests uj'ion any civil process, any clergyman or other minister 
vhile so engaged, or about to be engaged, in such duties, or while 
going to or returning from the performance thereof. 

I he punishment for this offence is imprisonment for two 
years, with or with out hard labour (/’). 

(^f)^ An offender against this statute may be arrested “ immediately and forth- 
with by any constable, churchwarden, or an}* other officer or any other person 
present when tlie offence is committed (1 Mar. sess. 2, c. a, s. 1). 

(b) Places of Religious 'Worship Act, 1812 (52 Geo. 3. c. 155), s. 12. 

(f) Ihe indictment must be found at quarter ses.sions, but may be removed 
hy ariiorari to the King’s Bench Division of the High Court and tried there 
(IL V. JVitfUei/ (ISIO). 4 M. & S. 508). 

{(1) Places of Religious AVorshij) Act, 1812 (52 Geo. 3, c. 155), s. 12. 
The assemblies for religious worship allowed by this Act, and which alone 
weiy protected, were meetings of Protestants at places duly certified and 
registered in the manner prescribed (s. 2), but Quakers’ meetings were not 
included. By the Religious Disabilities Act, 1840 (9 & 10 Viet. c. 59), s. 4, 
all laws then in force against the disturbing of anymeeting of persons assembled 
for religious worship permitted by any former Acts were applied to all meetings 
whatsoever of persons lawfully assembled for that purpose. By the Places of 
Worship Registration Act, 1855 (IS & 19 Vict. c. 81), s. 2, places of public 
worship of Protestant Dissenters and of Roman Catholics are required to be 
certified to the Registrar-General ; this Act is applied to Jewish places of 
worship by the Liberty of Religious AVorship Act, 1855 (18 & 19 Vict c. 86), 
s. 2. The offence of disturbing a religious service is also known as brawling, 
and may be prosecuted under the Ecclesiastical Courts Jurisdiction Act, 
1860 (23 & 24 A’ict. c. 32), s. 2, which provides that any person who is 
guilty of riotous, violent, or indecent behaviour in any church or chapel of the 
Church of England, or in any chapel of any religious denomination, or in any 
place of worshij) duly certified under the Places of AA’^orship Registration Act, 
1855 (18 A 19 A’’ict. c. 81), whether during the celebration of divine service 
or at any other time, or in any churchyard or burial ground, or who molests or 
disturbs any clergyman or minister "authorised to minister therein, shall be 
punishable on summary conviction by a fine of £5, or imprisonment, without 
fine, for two months. The offence can be committed by a clergyman who acts 
in a violent or indecent way in his own church or churchyard (Fa/Zawceyv. 
FJetcheTj [1897] 1 Q. B. 265). It is no defence that the defendant in what he 
did was only asserting a bona fide claim of right {Asher v. Calcraft (1887)^, 18 
Q. B. D. 607 ; see also Kensit t. St. Paul's [Dean and Chapter)^ [1905] 2 
K. B. 249). 

(A Offences against the Persou AjOI^ 1861 (24 & 25 Vict. c. 100), s. 36. ^ 

(/) Ibid. The defendant may #180 be fined and ordered to find sureties for 
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946 . Every person is by statute guilty of a misdemeanour 
punishable by fine and imprisonment (1) who behaves in a riotous, 
violent, or indecent manner at any burial to which the Burial Laws 
Amendment Act, 1880 (^f), applies ; or (2) who wilfully obstructs such 
burial or any service thereat ; or (3) who in a graveyard delivers any 
address not being part of or incidental to a religious service per- 
mitted by that Act, or not permitted by any lawful authority ; or 
(4) who under colour of any religious service or otherwise in any 
such graveyard wilfully endeavours to bring into contempt or 
obloquy the Christian religion, or the belief or worship of any 
denomination of Christians, or the meml)ers or minister of any 
such denomination, or any other person (/O- 


Sub-Sect. 12.— Offences hj Jmnts etc. 

947 . A person is by statute (i) guilty of a misdemeanour who, 

being a Jesuit or member of any other religious order or society 

of the Church of Rome, comes within the realm without a licence 

of a Secretary of State. The punishment for this offence is banish- 
ment for life (j). 

Every such person is by statute (k) guilty of a misdemeanour who 
within the United Kingdom admits any person to be a regular 
ecclesiastic or member of any such order or society, or administers 
any vow or engagement purporting to liind the person taking it to 
the rules of any such order or society. The punishment for this 
offence is fine and imprisonment without hard labour. 

Any person so admitted commits a misdemeanour, and is liable 
to banishment for life (A’). 

The above provisions do not in any way affect religious orders 
consisting of females bound by religious or monastic vows (/), 


urier oessioi 


8 


good behaviour. The offence is triable at quarter sessions ((fui: 

Act, 1842 (5 &(i Yict. c. 3S), s. 1). ^ 

0/) Buml Laws Amendment Act, 1880 (43 & 44 Yict. c. 41), s. 7 ; see ah 
. Burial axd Crematiox, Yol. III., p. -12G. 

; .7 ,, ' I bo offence is triable at quarter sessions. 

()) Homan Catholic Relief Act, 182!) (10 Geo. 4, c. 7', .ss. 29—31. A 

Kingdom banishment and is at large in the Gnite 

servitude lit “ of three months from the sentence is liable to pen 

without hm-d lahoub^-VnA or to hnprisonment with 


Jbni.^ s. 3;b 

rn /r 

conviction under the provisions of tb 
nrospciilinri nn r 80 L. T. 753). Any person can institute 

necun^a -v snpra). The Act also impos 

assumes the person who without being authorised by la 

dean of anv flooTio of any province, bishop of any bishopric, ( 

Catholic pcclcci Bngland or Ireland {ibifL, s. 24), and upon any Komt 

Church of Rime^th; exercises anv“oTth°^ 

^5“ 1^ Sis 

hut nrZd religion or i.l private houses (ibuL, s. 2(! 

In September, 1908, the Government, in t^interest of order, requested that i 

- B. 
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Sect. 3. 

Offences 
by and in 
respect of 
Public 
Officers. 

Official 
Secrets Act, 
1889, 

Unlawful 
obtaining or 
communicat- 
ing official 
secrets. 


Sect. 3. — Offences hij and in respect of Piihlic Officers, 

Sub-Sect. 1. — Disclosure of Official Information, 

948. A person is by statute (?n) guilty of a misdemeanour who 

(1) for the purpose of wrongfully obtaining information enters any 
part of a fortress, arsenal, factory, dockyard, camp, ship, office, or 
other like place belonging to the King in which part such person 
is not entitled to be ; or (2) for the like purpose, when lawfully or 
unlawfully in any such place, either obtains any document, sketch, 
plan, model, or knowledge of anything which he is not entitled to 
obtain, or takes without lawful authority any sketch or plan; or 
(3) for the like purpose, when outside any fortress, arsenal, factory, 
dockyard, or camp, takes or attempts to take without authority any 
sketch or plan thereof; or (4), knowingly having possession of or 
control over any such document, sketch, plan, model, or knowdedge 
obtained hy means of an offence against the Official Secrets Act, 
1869, wilfully and without lawful authority communicates or 
attempts to communicate the same to any person to whom it ought 
not in the interest of the State to be communicated at that time; 
or (5), having been intrusted in confidence by an officer under the 
liiu^ with any such document, sketch, plan, model, or information 
relating to any such place or to the naval or military affairs of His 
Majesty, wilfully and in breach of such confidence communicates 
the same, when in the interest of the State it ought not to be 

communicated. 

The punishment for any of the above offences is imprisonment 
with or without hard labour for one year, or a fine, or both (n). 


Communica- 
tion of 
information. 


949. A person is by statute (o) guilty of a misdemeanour, 
punishable in the same way, who, having possession of any such 
document, sketch, plan, model, or information relating to any 
fortress, arsenal, factory, dockyard, camp, ship, office, or other like 
place belonging to His Majesty, or to His Majesty’s naval or military 
affairs, in whatever manner the same has been obtained, wilfully 
communicates it as aforesaid. 


Communica- 
tion of 
information 
to foreign 
etates. 


950. A person is by statute guilty of a felony who commits 

any of the ahove-mentioned offences (1) intending to communicate 
to a foreign State any information so obtained by or intrusted to 
him ; or (2) if j|ie communicates the same to any agent of a foreign 

State (p). \ 1 r l-f fnr 

The punishmen-^t for such offence is penal servitude for life or lor 

not less than thred? years, or imprisonment with or without haia 
labour for not inorA than tw'O years (i;). 


a procession contemplateui in connection with the Eucharisbc Cougi 
Londou, Roman Catholic ve.,stments should not be \yorn or an}' Roman a 
religious rites practised iu tli,e streets, and the wearing of the vestmeu ® ^ j 
caiTving of the host in the’ streets were consequently abaudonea [ 
Register. 1908, p. 19(5). 

(m) Official Secrets Act, 1889 & 53 \ict. c. 52), s. 1 (1). 

{n) Join. 

(o) Ihid.y s. 1 (2). 

(p) J bid., s. 1 (3). 

{^) Ibid, ; Penal Servitude Act, ^891 (54 & 55 Viet. c. 69), s. 1. 
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951 . A person who by means of his holding or having held 
an office under the King has lawfully or unlawfully obtained posses- 
sion of or control over any document, plan, or model or acquired 
any information, and who at any time corruptly or contrary to his 
official duty attempts to communicate such document etc. to any 
person to whom in the public interest it ought not to be then 
communicated, is guilty of a breach of official trust (r). 

If such communication is attempted to be made to a foreign 
btate the offence is a felony, and the punishment is penal servitude 
foi life, or for not less than three years or imprisonment with or 
without hard labour for not more than two years. In any other 
case the offence is a misdemeanour, and the punishment is imprison- 

“ Qfio ^01’ a year or a fine, or both (s). 

uo^. Ihis provision applies to a person holding a contract with 
any department of the Government or with the holder of any office 
under the King as such holder, where such contract involves an 
Ob igation of secrecy, and to any person employed by any person 
holding such a contract who is under a like obligation of secrecy, as 

it the person holding the contract and the person so employed were 
holders of an office under the King (t). 

953 . Any person who incites another person to commit an 
offence under the Official Secrets Act, 1889 («), is guilty of a mis- 
demeanour, and on conviction is liable to the same punishment as 
It he had committed the offence (a). 

The Official Secrets Act, 1889 (b), applies to all acts committed in 

any part ot the King s dominions and to acts committed by British 
officers or subjects elsewhere (6). 
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Sub-Sect. 2.— Extortion. 

954 . A public officer is guilty of extortion who, from an improper 
motive and under colour of office, takes from any person any money 

or valuable thing which is not due from such person at the time 
when it IS taken (c). 

Extortion is a common law misdemeanour, punishable by fine, or 
is without hard labour, and removal from office (d), and 

IS tiiable at quarter sessions (e). ' 

extortion there must be a 
8 y ) i.e., an intention to obtain some payment or advantage 


What is 
extortion. 


S 52), 8. 2 (1). 

■i ss. - ® ‘ ■■ 

(a) Ibid,, a. 3. 

is nice^sa^iy ‘Is to institution of proceedings 

lire not trialilft af t- pl^ice of trial, see p. 2(8, ante. Such offences 

c 02^1 6 (3)) ^ Secrets Act, 1889 {o2 & 53 Viet 

0. &s>; l grkt: tVS! iff ' 

H.L.— IX. 

I I 
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respect of 
Public 
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Sheriff etc. 


Coroner. 


Clerks of 
assize etc. 


Criminal Law and Procedure, 

to which the offender knows he is not entitled. A mere mistake in 
demanding or receiving a fee does not constitute extortion (f). 

_ An ohicer who takes a reward M'hich is voluntarily given to 
him and which it is customary to give for the more diligent or 
expeditious performance of his duty, is not guilty of extortion (g). 

riie fact that the defendant has handed over the amount 
extorted to Ins superior officer is no defence (/(). 

956. Any sheriff or other officer of the King who takes any 

reward to do his office is to yield twice as much and to be punished 
at the King’s pleasure (?). 

957. Any sheriff, under-sherifl, bailiff or sheriff’s officer, or any 
person emplayed in levying or collecting debts due to the Crown by 
piocess of any court, or any officer to whom the return or execution 
of writs Iielongs, is by statute (7i) guilty of a misdemeanour, if he 
tabes or demands any money or reward under any f)retext whatever 
other than the fees allow'ed by law. 

The punishment for this offence is a year’s imprisonment and a 
fine (/). 

958. A coroner is by statute (?«) guilty of a misdemer^ur if 

1 * ' ' or corruptly in his office, or if he wilfully 

neglects his dut}’ or misbehaves in the discharge of his duty. 

The punishment for this offence is imprisonment without hard 
labour and a ffne(»0- Li addition to any other punishment such 
coroner may be adjudged by the court before which he is convicted 
to be removed from his office and to be disqualified from acting as 
coroner («). 

959. ^ Clerks of assize, clerks of the i^eace, clerks of the court, 
or their deputies or officers are by statute (o) guilty of a 


(./’) Leey. Daiit/ar, Grant <1' Co., [1892] 2 Q. B. 337, C. A. ; Shoppeey. Nathan 
[1892] 1 U.B. 245, 250; Wool ford' s Estate [Trustee] v. Levy, [1892] 1 Q. T- 
772, C. A. 

{<)) Bac. Abr. tit. Extortion ; 3 Co. Inst. 149. But it -v^’ill, it is submitted, be- 
otlicrwiso if he is forbidden by statute to accept auy sum in addition to his 
legal fees. 

[h] li. V. Hif/f/vis (1830), 4 C. A- P. 247. But it may be an indication as to 
^vhethc^ or not there was an intention to extort more than the defendant knew 
was due. 

(t) Statute of Westminster the First (3 Edw. 1), c. 2C (1275). 

(/i) Sheriffs Act, 1887 (50 & 51 A'ict. c. 55), s. 29 (2) (b). 

(/) IhuL He ma}* also be punished as for contemptof court, and he is also 
liable to forfeit £200 to the person aggrieved and to pay all damages which he 
may have suffered (i/uV/.). The offence is triable at quarter sessions. 

In the case of a county court registrai', bailiff, or officer charged with extor- 
tion or misconduct the county court judge may inquire into the matter m a 
summary way and make an order for repayment of the money extorted and such 
damagesps he thinks just and also fine the officer a sum not exceeding £I0 ; and 
any such otlicor who wilfully and corruptly exacts or accepts any fee or reward 
other than the fees which are duly allowed may be declared for ever incapable 
of being employed under tlie County Courts Act, 1888 (51 & 52 Viet. c. 43), e. ol. 
See title CouxTV Courts, Vol. VIII., p. 424. 

(??i) (’oroners Act, 1887 (50 A 51 Viet. c. 71), s.s. 8, 17. See title Coroners, 
Vol. VIIL, ]K 252. The offence is triable at quarter sessions. 

(n) IhiiL, s. 8. 

(o) Gaol' Pees Abolition Act, 1815 (55 Geo. 3, c. 50), ss. 5, 9; Gaol lees 
Abolition A^t, 1845 (8 & 9 Viet. c. 114), s. 1. 
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migdemeanour, if they exact fees from iirisoners who are acquitted 
or discharged. ^ 

The punishment for this offence is imprisonment without hard 
labour and line (p). 

960. Gaolers who exact from a prisoner any fee or gratuity for 

entrance, commitment or discharge, or who detain him in custody 

for non-payment of any fee or gratuit}', are punishable in the same 
way (q). 

Scb-Sect. .‘j. — Oppressitni. 

961. Any public officer is guilty of oppression if while exercising 

or under_ colour of exercising, his office he indicts upon any person 

horn an improper motive any illegal hodily harm, imprisonment, 

r any injuiy other than extortion (r). Oppression is a mis- 
demeanour at common law (s). 

The punishment for this offence is imprisonment without hard 

labour and a fine (0. 

„ \ officer is not guilty of oppression if he acted in 

good faith, in the belief that he had the legal right to do 

the act in question, and without any intention to act corruptly 
or oppressively (m). 

{]>] These offoncos are triable at quarter sessions. 

[q] (jaol Fees Abolition Act, LSlo (55 Geo .3 c 501 s n Ac i r 

Geo 2 c 2^^ SQ Acfc, 175S 

ueo. z, c, Zbp sa. 11, 12 ; and seo Ii. v. ('oldn nT‘M'1 8 T^forl Uon oor d • “ 

ration ,0 ,bei, itriTS 

L;"s 2 a”'l r™".' Ku tT";; •' i-w ' 

justices are liable ifXfd.'i 

those to which thev^^^^ 

c 141 s 21 tied (Justices Clerks Fees Act, IToJ C>(] Gen 2 

(a.,L;/W t" »' 

diction Act. 1848 (11 & l‘> Viet* c 43^^ SlT' 'V* ^ ^ Summary Juris- 

or employed under the Public Health Ac^ i s-- «l>P“«ted 

colour of his office exacts or aSs .tvVnf ^ 55), who under 

salary, wages, and allowances i*l i lewaid other than his proper 

under that Act, and is liable to forfeiri’-n holding any office 

(ihid., s. 193). The section does n If \ ^ f to any person who may sue for it 

rity to its officer for exti-a services ( F extra payment by a public autho- 

C. A.). An action to recom the - IT ' ^3 «• I*- D. 531, 

written consent of the Attornev 1*° commenced without the 

(47 & 48 Viet. c. “® 2 ^t‘““ey-General (Public Health (Officers) Act, 1884 

o£er!!f ’ Taw, 88; Bac. Abr. tit. Offices and 

Dtins (1702), 3 Biirr.’pfnl' ^^22), 8 Jlod. Bop. 45 ; It. v. Williams, Ily. 

6th ed., 132).^^^^^^ tiiablo at quarter sessions (Dickin.son’s Quarter Ses.sions, 

1318; R. v. 

Badger (1843), 4 Q. B. 468,^474. ’ (^^^O), 3 B. & Aid. 432; It. v. 
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Sub-Sect. 4, Bribery of Public Officers. 

962 . Bribery at the election of members of Parliament is an 
indictable misdemeanour at common law punishable by fine and 
impiisonment (x), but this offence and those of personation, treating 
undue intluence, and similar corrupt and illegal practices at parlia- 
mentaij’ elections are now usually punished under the provisions 
oi various statutes which have been passed for that purpose {y). 

Biibeiy at municipal elections is indictable at common law(^), 
and IS also punishable by statute {a), 

963 . A judge, magistrate, or other judicial officer who accepts 
any bribe or reward offered in order to influence him in anything 

done in the conduct of his office is guilty of a misdemeanour at 
common law. 

A person who offers or gives such a bribe or reward is guilty of a 
like misdemeanour. 

The punishment for the offence is fine and imprisonment 
without hard labour, and if the ofl’ender is a judicial officer, loss of 
office {h). ^ 

964 . A person who attempts to procure an office by offering a 
bribe to a Privy Councillor or Minister of the Crown is guilty of a 
misdemeanour at common law (c). 

965 . Every person is guilty of a misdemeanour at common 
law who bribes a ministerial officer or, being a ministerial officer, 
accepts a bribe, where the object of the bribe is to induce such 
officer to do, or to omit to do, any act which to his knowledge is 
in violation of his official duty {d). 

966 . Any person is by statute {e) guilty of a misdemeanour who 
by himself or in conjunction with any other person (1) corruptly 
solicits or receives or agrees to receive for himself or any other 
person any gift, loan, fee, rew’ard or advantage as an inducement to 
any member or servant of a public body (/) doing or forbearing to do 


{x) 11. V. Pitt (1762), 3 Burr. 1335, 1338, 1339. Even an attempt to bribe 
was so indictable {R. v. Vaughau (1769), 4 Burr. 2494, 2500); as to bribery of 
jurors, see p. 4S9, post. 

(y) See title Electioxs. 

(z) 11. V. Plympton (1724), 2 Ld. EajTn. 1377. 

'a) See title Electioxs. 

J)) Bac. Abr. tit. Offices and Officers, N. ; 3 Co. Inst. 145, 147 ; 1 
P. C., c. 67. IJribery is not triable at quarter sessions except bribery under the 
Public Bodies Corrupt Practices Act, 1889 (52 & 53 Viet. c. 69), see note (g) on 
p. 485, j^ost. 

c) II. V. Vauglia7i (1769), 4 Burr. 2494. 

d) Stephen, Digest of tlie Criminal Law, 96 ; Fifth Report of Criminal Law 

Commissioners 1840), p. 47 ; R. v. Beale (1798), cited 1 East, atp. 183. .\r T 

of members of corporations and others, see R. v. Tiverton {Mayor) (1 *23), 8 Mo . 
Rep. 186 ; R. v. Steward (1831), 2 B. & - i DSOOl. 16 tox, 


Ad. 12 ; R. V. Lancaster (1890), tox, 
es,see Licensing Act, 1872 (35 & * 


(c) I-^ublic i>odies torrupt rractices Act, 1889 \o2 (x od Vict. c, 

(/) The expression “public body” means a county or borough 
also any board, commissioners, vestry or other body having power to act un 
any Act relating to local government or the public health, or the poor law, 
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anything in respect of any matter or transaction whatsoever, actual 

or proposed, in which such public body is concerned ; (2) corruptly 

gives, promises or offers to any person, whether for the benefit o'^f 

that person or of another person, any gift etc. as an inducement 

to, or rew'ard for, or otherwise on account of any member, officer, 

or servant of a public body doing or forbearing to do anything in 

respect of any matter in w'hich the jmblic body is concerned. 

The punishment for this offence is imprisonment for not more 

than two years with or without hard labour, or a fine of XoOO, or 
both (tj). 

Sub-Sect, u.— Breach of Trust etc. bij Puh/ic Officer. 

967. Any public officer is guilty of a common law mis- 
demeanour (/() who commits a breach of trust, fraud, or imposition 
in a matter affecting the public, even although the same conduct, 

if m a private transaction, would, as between individuals, have onlv 
given rise to an action. 

The punishment for this offence is fine and imprisonment without 
hard labour (i). 

968. A duly qualified i)er.son who obstinately refuses to serve in 

a public office to which he has been appointed, if he has had due 

notice of tlie appointment, is guilty of a common law misdemeanour. 

ine punishment for this offence is fine and imprisonment without 
hard labour (,/). 

If such a person is out of the countr}', provided he has not left 
the country to avoid his appointment or the service, he is not 
guilty. But he is guilty, even if he has paid an alternative 
fine, except when the fine is lawfully paid in lieu of service {k). 

pu'jl'c Act, but not 

(//i/, s T)^ Kingdon: 

'4^0 Wfi Bodies Gornipt Practice.s Act, 1,SS9 (52 & 59 Viet. c. CD), s. 2. 
offender mav be oH quarter sessions, see ibitl., s. 0. In addition the 

S 01 reTall i.n 1 n ^7- public body the amount or value of the 
office for seven’ “dj^dged to bo incapable of holding any jniblic 

his conviefion ^®*‘^ By him at the time of 

to the foreooin-^ ))e4ltiVr'h conviction for a like offence ho may, in addition 
public office nnrl to 1 adjudged to be for ever incapable of holding any 

oTectoroT^tini^ for .seven years of being registered as an 

of any public 'body iT lb" ™®“'Ber to servo in parliament or of a member 
employ of a t imb i'. J i f^e person convicted is an officer or servant in the 
him to forfeit his c1i'° +’ oourt before which he is convicted may order 
otrer ll finy.compensation or pension to wliich he\yonld 


(6 Edw. 7 c S 4 7,vT fBe Prevention of CoiTuption Act, 190(5 

“agents,” the 'wor^-Lent'-®- against corrupt transactions with 

under any comorafinn r.,? “eludes a person serving under the Crowi or 
any board of g4rdians. “'“‘cipal, borough, county, or district council, or 

/ 7 . \ _ 7 > I . . >V _ 


olfice..seepp.G44.654,;;;;r’^‘'“^-"-^-'^- 

^ “® at quarter sessions. 


by public 


{ {\ Tln'c ^uuner sessions. 

/P 2 f'hhtv P • quarter sessions. 

y, Ciiminal Law, 2(50; B. y. Dennison (1758), 2 Keny. 259; R. y. 
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Criminal Law and Procedure. 

“^gleets to perform a duty imposed on 
loss^cff is fine and imprisonment and 


Sub-Sect. G.-Sale of Offices. 

970. Eyeiy person is by statute (n) guilty of a misdemeanour who 
sells purchases or bargains for any office, commission, place or 
emplo} ment in the gift of the Crown or appointed by the Crown, or 
aiy participation in the profits thereof, or the resignation thereof ; 
or wiio receives or pays, or contracts to receive or pay, any reward 
01 2 ^ioiit lor any interest, solicitation, or recommendation concerning 
the appointment to, or resignation of, any such office, or 
employment, or who keeps any office for negotiating any business 
1 elating to vacancies in offices in any public dejiartment (o). 

The punishment for this and for the last-mentioned offence is 
fine and imprisonment without hard labour (p). 


Sale of 971. Every person is by statute (q) guilty of a misdemeanour 

commission wlio negotiates or otherwise aids or connives at (1) the sale or 
etc! purchase of any commission in the King’s regular forces ; or (2) the 

giving or receiving of any valuable consideration in respect of any 
promotion in or retirement from such forces or any employment 
therein ; or (3) any exchange made in manner not authorised 
under the Eegimental Exchanges Act, 1875 (r), and in resiiect of 
wffiich any consideration is given. 

The 2 )unishment for such offence on conviction on indictment or 



M 


oodroio (1 (88), 2 Terra Eep. 731 ; li. y. Burder (1792), 4 Term Rep. 778 ; R. v. 
Bower (1823), 1 15, tfc C. 58u. As to persons entitled to immunity from service 
in a parochial office, see Archbold's Criminal IMeading, 23rd ed., 1251. 

(/) Stephen, Digest of the Criminal Law, 90; B. t. JVi/at (1705), 1 Salk. 
380. The law requires that, whether a man seeks a public office or is compelled 
to accept^ it, he should do his best in that office and that he must act in it 
with ordinary firmness, judgment, and discretion. A public officer who does 



quarter sessions. 

(//) Sale of Offices Act, 1809 (49 Geo. 3, c. 12G), s. 3. Various offices are 
specified in this Act and in the .Sale of Offices Act, 1551 (5 & fi Edw. G, c. 16), 
to the offices mentioned in which the Sale of Offices Act, 1809 (49 Geo. 3, c. 120), 
extends. As to the construction of these statutes, see Hoj>kins v. Prescott 
(1847), 4 C. E. 578; drairae v. Wroutfhton (1855), 11 Exch. 14G; SternjV. 
CUfUm (1850), 9 C. E. 110; Samo v. B. (1847), 2 Cox, 0. C. 178, It is unlawful 
for anyone to “buy, sell, let or take to ferm ” the office of uuder-sheriii, 
bailiff, or any other office appertaining to the office of sheriff (see Sheriffs Act, 
1887 (50 & 51 Viet. c. 55), s. 27). 

(o) Sale of Offices Act, 1809 (49 Geo. 3, c. 12G), ss. 4, 5. This is also a mis- 
demeanour at common law (see B. v. VcuKfhaa (17G9), 4 Burr. 2494, 2501 ; B’ 
V. Bollman (1809), 2 Camp. 229). 

(}>) These offences are triable at quarter sessions. 

(7) Army Act, 1881 (44 & 45 Viet. c. 58), s. 155. The Act excepts the Army 
Purchase Commissioners (appointed under the Regulation of the Forces Act, 18 1 
(34 & 35 Viet. c. S()), s. 10) and jiersons acting under their authority. 

(r) 38 & 39 Viet. c. IG. 
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information is a fine of £100, or imprisonment without hard labour 
for six months (s). 

Sub-Sect. 7. — Offences hj Particular Officers. 

972 . A person -who has been appointed to the office of parish 
constable is bound to serve, if he is resident within the parish ; if 
he merely carries on business within the parish, but he has no 
dwelling or sleeping-place there, he is not bound to serve (t). 


Si:cT, 3. 

Offences 
by and in 
respect of 
Public 
Officers. 


973 . It is the duty of a sheriff to cause a prisoner sentenced to 
death to be executed, and if a sheriff in whose custody the convict is 
neglects that duty, he is guilty of a misdemeanour at common law (n). 

Any sheriff or his under-sheriff or officer is by statute (a) guilty 
of a misdemeanour who conceals or refuses to arrest any felon, or 
releases a prisoner who is not bailable, or is guilty of any offence 
against, or breach of the provisions of, the Sheriffs Act, 1887 (/ff. 

The punishment for this offence is imprisonment without hard labour 
for a year and a fine, or, if the offender is unable to pay the fine, im- 
prisonment without hard labour for not more than three years (c). 

974 . An overseer of the poor who does not provide for a pauper Overseer etc. 
whom he is bound to relieve is guilty of a common law mis- 
demeanour {d) ; a relieving officer who does not supply medical 
assistance to a pauper who needs it and applies for it is also guilty 

of a similar misdemeanour (c) ; so is a gaoler who ill-treats a 
prisoner or allows a prisoner to escape (/). 


(s) Army Act, 1881 (41 & 4o Viet. c. gS), s. 1g 5. If the offender is an olBcer, 
he inay also bo dismissed by court-martial from the service (ibid.). The offence 
IS triable at quarter sessions. 

{t) R. y.Adlard (1825), 4 B. t'e C. 7V2. It is submitted that the same rule 
applies in the case of every office the duties of which I'equiro to be performed 
in person (see Jhmne v. Marti/r (1828), 8 B. A (>2). As to the method of 
nppointineut of a parish constable in cases where they may still be appointed, 
and tis to his obligation to serve unless ho can find a substitute, see tlie Parish 
Constables Act, lSi2 (.'io A 30 Viet. c. 92), ss. 2, 3. Special constables who 
seiuse to serve when duly apj)ointed by two or more justices are liable on 
summary conviction to a fine of £6 (Special Constables Act. 1831 (1 A 2 Will. 4, 

^1' i ^^tistables in boroughs, see Municiiiul Corporations 

Act, 1882 (4o A 40 Vict. c. oO), ss. 194, 190. 

(a) R. V. Aiitrohus (183o), 2 Ad. A El. 7S8, 798. The offence is triable at 
quarter sessions. 

^ see title SiiEiuri'S 

AND Bailiffs. ^ 

{!>) Jbid. 

fii.r 1887 (50 A 51 Vict. c. 55), s. 29 ; he may also bo punished 

*r*^*^^,*f ^ High Court and certain other courts (see sub-s. 3). Pro- 
coe( mgs y indictment or to recover penalties must be commenced within two 
^ears^sub-s. ^ J and a summary proceeding before the end of the next sittings 

Ik triable at garter sessions. 

[d) L. v. Meredith (1803), Buss. A By. Bi ; see also R. v. Davis (1754), Sav. 103. 
I ecumary penalties are provided for the refusal or node. ' ' ' 



^ 27, b. 2. These offences may be tried at quarter 

Voi ^^VlII - ^ p. 482, ante, and title Couonkus, 
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Criminal Law and Procedure. 

975 . A soldier is amenable to the criminal law to the same 

extent as any other_ subject, and is punishable by the ordinary 
couits haying a criminal jurisdiction (r/). ^ 

statute (h) guilty of a misdemeanour who (1) 
neglects or refuses on application to deliver over to the civil 
magistiate any ofbcer or soldier under his command who is accused 
or convicted of any offence, or (2) wilfully obstructs or neglects or 
lefuses to assist constables or other ministers of justice in appre- 
bending any such officer or soldier. ^ 

A soldier in a subordinate position is not, it would seem, 
ciimmally responsible for the consequences of obeying the orders 
ot his superior officer whose orders he is bound to obey, provided 
lose oiders are not, having regard to the occasion upon which they 
are given and executed, manifestly illegal (i). 

Any officer is by statute (/»■) guilty of a misdemeanour who 
quaiteis or causes to be billeted any soldier or horse otherwise 
than as the^ Army Act, 1881, allows (/). 

Ihe punishment for this and for the last-mentioned offence is 
hue and imprisonment ^yithout hard labour (vi). 

976 . Any person employed under the Post Office is by statute (n) 
guilty of a misdemeanour who contrary to his duty oj^ens, or 
procures or suffers to be opened, or who wilfully detains or delays 
or procures or suffers to be detained or delayed, any postal packet 

in course of transmission by post, or who discloses or intercepts 
tlie contents of a telegram. 

The punishment for such offence is imju'isonment with or without 
hard labour or a fine, or l)oth imprisonment and fine (o). 

Any person who has official duties connected wutli the Post Office, 
or who is acting on behalf of the Postmaster-General, is by statute (p) 
guilt}' of a misdemeanour, if contrary to his duty he discloses or in 
any way makes known or intercepts the contents or any part of the 


Cv) Army Act, 1881 {44 & 4o Viet. c. o8), ss. 41 (b), 144 (1), (2). As 
martial, sec title Coukts, p, 102, ante; and as to “martial law,” s 
C£///e, and Tihnko v. of Xatal, [1^07] A. C. 93, P. C. 


to courts* 
see p. 104, 


(//) Ihid., s. 102 (3). 

(/) 1 Stephen, History of the Criminal Law, 204 ; IL v. (13t>4), 

4 F. & F. 105, 111 ; n. V. livtchinson (1804), 9 Cox, 0. C. 555; Keiyhhj v. Btll 
(1800), 4 F. & F. 703. V > 

(/.') Army Act, 1881 (44 & 45 Yict. c. 58), s. 111. Several minor offences 
connected with Ifilleting are made punishable b}' the Act by fine upon summary 
conviction (see //W., ss. 109 and 110\ 

(/) 44 & 45 Viet. c. 58. 

(?n) These offences are triable at quarter sessions. 

{7i) Post Office Act, 1908 (8 Edw. 7, c. 48), s. 50. This does not extend to 
opening or delaying a postal packet returned for want of a true direction or 
because the addressee is dead or cannot be found or refuses to receive ih 
to the opening or detaining of a postal packet under the authority of the Act 
or in obedience to an express warrant of a .Secretary of State (/^nA). Tne 
expression “postal packet” includes every packet or article transmissible 
post, and also a telegram {ihid., s. 89). This offence is triable at quarter 
sessions. As to the punishment on snmmaiy conviction of Post Office officials 
for negligence, drunkenness or other misconduct, see s. 57. 

(o) Ihid. As to stealing or embez^^ling by Post Office servants see pp- “44, 
()54, post. 

(p) Telegraph Act, 186S (31 & 32 Ti-ct. c. 110), s. 20. 
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contents of a telegraphic message intrusted to the Postmaster- 
General for the purpose of transmission. 

The punishment for this offence is imprisonment without hard 
labour for not more than twelve calendar months (q). 

977 . Any commissioner or collector or officer or i^orson em- 
ployed in relation to the Inland Revenue is by statute (r) guilty of 
a misdemeanour who asks for or receives any sum of money or 
recompense or any promise thereof, or enters into any collusive 
agreement to do, abstain from, conceal, or connive at any act 
whereby the King may be defrauded. 

The punishment for this offence is a fine of ToOO ; and on 
conviction the offender becomes incapable of ever holding any 
office under the Crown (,s). ” 

978 . Any collector of Inland Revenue is by statute guilty of a 
misdemeanour (f) who neglects to keep and render the prescribed 
accounts of sums received by him. 

Any collector or anj’ person appointed to lie an officer and 

excise is by statute (a) guilty of a 
misdemeanour, if he trades in any goods subject to any such duty 
or 18 concerned in any business subject to any law of excise. 


Sect. 4. Oj)mccs relatinrj to the Adiniimtration <>J Jtiaticc (b). 

Su]i-SEcr. 1 . — Kmhracerji. 

9 / 9 . Anyone is at common law guilty of the misdemeanour ol 
em_bra,cery who attempts to corrupt, infiuence, or instruct a jury or 
to incline them to favour one side more than the other, whether by 

money, promises, letters, threats, or persuasion, or by any other 

means than by eyidence and arguments in open court at the' trial. 

io pye jurors money after their verdict is an act of embracery 
tnougti there was no preyious promise to jiaj^ it. 

he offence may be committed as well by one of the jury as by 

a party to the cause or any person acting on his behalf (c). 

_ iiiyery person is at common law guilty of a misdemeanour who by 

improper means procures himself or others to be .sworn upon a jury 

for the purpose of giving a verdict favourable to one of the parties id) 
or induceB a juror nofc to appear (g). 


at offence is triable 

W Uid!'^ l^oveiiue Eogulatiou Act, 1890 (58 & 54 Vict. c. 21), s. 10. 

holdnHr'inV*ofl!oR^7,L)c.^ offender becomes disqualified from 

fine bo liable to 

forfeits his ofiico f^eem.s, is imprisonment, and the offender 

oxci.so {ihll.). f aiiy office relating to tbo 

triable at ainrtGr - this and the two last-mentioned oUences arc 

( A. if '■ “■ 

(c) 1 Hawk P f .. P- 484, fUitr. 

the Juries Aci, 182.^0 Geo'q. 

(1020), llob!^294. ^ Opie (1670), 1 Saund. oOl ; J/nsseij v. Cook 

{e) 1 Ilawk.'r: e., c. 27, s. 0; Hussey y. Cook, supra. 


Sect. 3. 

Offences 
by and in 
respect of 
Public 
Officers. 

Offence.^i liy 
revenue 
ollicers etc. 


Kmliracery. 


490 


Sect. L 

Offences 
relating 
to the 
Administra- 
tion of 
Justice. 

Perjury. 


Judicial 

proceedings. 


Jurisdiction. 
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Pi-inishment for this and for the last-mentioned offence is 
hne and imprisonment without hard labour (/). 

Sutj-Sect. 2.- — Perjury, 

980. A person is guilty of the common law misdemeanour of 

course of a judicial proceeding before an 
iiuthority of competent jurisdiction makes upon oath or affirma- 
tion a statement which is material to the matter in question in 
such proceeding and is false to the knowledge of the person making 
it or IS not known or believed by him to be true {h). 

The punishment by statute for wilful and corrupt perjury is penal 
seivitudo for not more than seven nor less than three years, or 
nnpiisonment with or without hard labour for not more than two 

3’ears(0. 

Children of tender 3 ’ears are under certain circumstances allowed 
to give evidence without being sworn, but in such a case they are 
liable to be punished for jierjury on summary conviction, if they 
give false evidence ik). 

981. The oath must have been taken in a judicial proceeding or 

inquiry, but not necessarily in a then pending litigation, if it is 

taken in the usual course with a view' to and for the purposes 
of litigation (a). 

982. The making of a false statement on oath etc. does not 
amount to perjury unless the oath etc. is taken before an authority 
having competent jurisdiction, before a person having legal 
authority to administer it, and in a court having jurisdiction over the 
matter which is in question in the proceedings in which the oath or 
affirmation is taken (/>). 

(/) f’hese oRences are, it seems, triable at quarter sessions. 

(. 7 ) As to other false oaths and declarations, see p. -197, pod. 

(h) 1 Hawk. P. 0., c. 27, s. 1 ; Stephen, Digest of the Criminal Law, 106; f?. 

V. Aylett (1785), 1 Term Rep. OJ, 09. As to oaths and affirmations, see title 
Evidence. 

(0 Perjury Act, 1728(2 Geo. 2, c. 25), s. 2; Penal Servitude Act, 1857 
(20 it 21 Viet. c. 0), s. 2; Penal Servitude Act, 1891 (5J A 55 Viet. c. 09), s. 1. 
See A. v. CasOv; (ISSO), 5 U. B. D. 490; tastroy. P. (ISSl), 0 Ai)p. Cas._229. 
Perjury is not triable at quarter sessions ((iuarter Sessions Act, 1842 (5 & 0 
Viet. c. 08), s. 1; A. v. llayues (1825), Ry. & M, 298). The common law 
punishment was fine and imprisonment (3 Co. Inst. 164). 

(/.•) See Prevention of Cruelty to Childien Act, 1904 (4 Edw. 7, c. 15), s. 1^; 
Children Act, 190S (S Edw. 7, c. 07), s. 30 ; and p. 408, ante, 

{a) Kioyy. R. (1849), 14 Q. B. 31, Ex. Ch. ; see also R. v. White (1829), 1 


3[ood, & M. 271 ; R. v. (1831), 1 Mood. & R. 128 ; CUndhuiimj x. 

(1842), 1 Con. & Law. 303 (Ir.) ; R. v. Tomlinson (1800), L. R. 1 0. C.R* » 



(5) 3 Co. Inst. 100 ; 1 Hawk. 1’. C., c. 69, ss. 3, 4. In the following hi-^ances 

it has been held that a false oath amounted to perjury: — R. v. Ilnphes (184 ,, 

^ Ve.,eflS04),4 B. vtS. 


Car. lV Kir. 519 (evidence before a grand jury) ; R. v. lleane (1804), , 

947 (evidence before a naval court-martial, as to which see now 

Act (29 & 30 A'ict. c. 109), s. 07, and as to anny courts-martial, AjyU * „ ’ 

1881 (44 & 45 Viet. c. 58), s. 120 (2) ) ; R. v. Millard (185;J), Dears. C. t. 0 


(evidence 
having bee 
Chugy (18 


on hearing of summons for malicious trespass, the v 

*en given on oath) ; R. v. Fltfrlur (1871), L. R. 1 C. C. I‘. J- > *• 
iTO), !! Cox, C. C. 05S; IL v. Berry (1S5<J), Bell, C. C.JO; h- v- 
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Commissioners for oaths may administer oaths or take affidavits 
for the purposes of any court or matter in England, including 
matters relating to the registration of any instrument, whether 
under Act of Parliament or otherwise (c), and false oaths taken 
before them are punishable as perjury (d). 

If a false affidavit is sworn abroad before a person authorised by 
English law to administer an oath (c), and is used in England, the 
deponent is guilty of perjury {/), If a false affidavit is sworn al^road 
before a person not so authorised (//), the deponent is not guilty of 
perjury, but is guilty of a misdemeanour, if he uses such a false 
document in order to pervert the course of justice (//). 

A person who makes a false promissory oath is not guilty of 
perjury (i), nor is a juror punishable who gives a verdict contrary 
to his oath and the manifest evidence (A). 

983. To support a charge of perjury it is necessary that the 
evidence alleged to be false should have been material to tlie issue 
or matter then under the consideration of the court (/). Evidence 


Jiimmous (18o9), Pell, C. C. lOS (evidence of defendant on irregular or defective 
bastardy proceedings in which lio luul appeared without objecting to irregu- 
larity). In the following cases it was held that a false oath did not amount to 
perjury, not having been taken before an authority with competent jurisdic- 
tion : Ii. V. Kwnujtini (1841), 2 Mood. (’. C. 22.‘i (e\ idenee given in bauknijitcy 
proceedings, there having been no good petitioning creditor's debt to support 
the fiat); R, v. Hcoilvn (1844), 6 Q. li. 4118 (evidence given on the hearing of a 
summons under the Game Act, 1881 (1 A 2 Will. 4, c. 82), there having been no 
information on oath which was tlien a comlition precedent to the issuing of a 
summons; the authority of R. v. ^caWiu was, liowever, doubted in R. 

(1879), 4 Q. Ik 1). (il4, (128, (180, C. C. K., in which it was held 
that if a person is rightly or wwoiigly brouglit in person before justices 
and a cliarge of an offence cummitttHl witiiin tiioir jurisdiction is then made 
against him, they are acting within their jurisdiction, and j)erjury may bo 
assigned upon false evidence given in the course of such jiroceedings) ; JL v. 
y/aco/i (18((1), 1 1 Cox, C. C. o4() (evidence given on a charge under s. 78 of the lligh- 
way Act, 1885 (5 A 8 Will, 4, c. 50), of furious riding, the justices having under 
that Act only power to fine for furious driving; see now, liowever, lyi/limns v. 

(187()), 1 Ex. I). 277) : R. v, C/e(j;f (18(18), 19 T. 47 (evidence given by 
tne uetendaut on the hearing of a summons against himself for permitting 
gambling, the defendant not being then a competent witness on liis own behalf 

7 pretending that ho was his own son ; see now Criminal Evidence Act, 
18.18 ((>1 A b2 \ict.e. 8(1), s. 1); R. v. Muyr/(1887;, 19 (4. Jl. 1). 218, C. C. il. 

eio the delendaut had been sworn before the registrar as a witness in an 
oxaimna ion in bankruptcy, but the registrar was not present in the room at the 
time whmi the alleged fM^^^ evidence was given); R. v. ('ohen (bSKl), 1 Stark. 
0 (OM( once given at the trial of an action brought by two plaiiitiifs one of 

1 ^ ^ trial, whereby the action had abated, the proper suggestion 

‘lung been made on the record). And see title Oaths axd Ati-tumatioxs. 
r) ( oinmissioners lor Oaths Act, 1889 (52 Viet. c. 1(1), s. 1. 

[a] lliKl.y s. <. ' 

pei-sons, see Commissiouors for Oaths Act, 1889 (52 
(A Act, 1889 (52 Viet. c. 10), s. 7 ; andseep. 494,^^05^ 

tf) J/rA-,r(1810). isn’es.^^ 

A) 'cW/ 0 W « East, :m, .•372. 

/.fll.Vfc tl f'ti ’ i' ''•.V., oaths required l)y law upon taking' certain 

ufl es that the deponent wdl faithtnlly perform the d,kes of Ihc ollico. 

) J.uMI » G State Tr. 999. 

! ^ Hawk. 1*. c. 27, s. 8. 'Wliother or not tlie evidence 

*fnr Tlift V/" ^ material is ])robably a (piestion for the judt:e, and not 
loi the jury v. C'mntma/ (185G), 7 Cox, 0.' C. 111,0. 0. It. [h-!)- R. v. <!,hh,u 
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IS material if it is of such a nature as in any way to affect directly 
or indirectly the probability of anything to be determined by 
the proceeding (;«). Evideime in any way affecting the credit or 
Cl edibility of the deponent or of any other witness is material (h). 
Evidence may be material, although it was legally inadmissible 

and wrongly admitted (o). 

If the false evidence was as to a matter which was only collateral 

to the issue, and which did not affect the credit of the deponent 

01 another vitness, it is not material, and will not support an 
indictment for perjury (p). 


Must be 
statement of 
fact. 


984. The statement on oath must have been a statement of 
a fact and not a mere opinion (< 2 ). But whether or not the 
defendant held the opinion which he swore he did hold, is a question 
of fact upon which an indictment may be founded (r). 

If a man wilfully and conuj^tly swears to a particular fact without 

knowing at the time whether this fact is true or false, he is guilty 
of perjury (s). 

A false statement does not amount to perjury, unless it was 
made intentionally with some degree of deliberation, and without 
inadvertence (0* 


(1861), Le. & Ca. 109, 114; n. v. Worley (1849), 3 Cox, C. C. 535; R. v. South- 
ivood (1858), _1 F. & F. 356; R. v. DunsUm (1824), lly, & M. 109); but there 


some authority to the contrary (see Ix\ v. Goddard (1861), 2 F. & F. 361 ; ll. v. 
Lavey (1850), 3 Car. & Kir. 26). 

(?a) 1 Hawk. P. C., c. 69, s. 8 ; Stephen, Digest of the Criminal Law, 107 ; 


It V. Tyson (1867), L. R. 1 C. C. E. 107. 

(») ll. V. Oihhon (1862), Le. & Ca. 109 ; R. v. BaJcei\ [1895] 1 Q. B. 797, C. C. E« 
(all the earlier authorities were referred to in these cases). 

(o) R. V. Phidpoits (1851), 2 Den. 302 ; R. v. Gibbon^ supra. 

(p) 3 Co. Inst. 167 ; 1 Hawk. P. C., c. 27, s. 8 ; R. v. Oriepe (1697), 12 Mod. Rep. 
139, 142 ; R. v. .Murray (1858), 1 F. & F. 80 ; R. v. I/oiden (1872), 12 Cox, C. C. 
166. In the last-mentioned case the defendant was indicted for perjurj' com- 
mitted before justices upon a charge by him against the prosecutor of 
language calculated to incite to the commission of a breach of the peace. Tlu'^ 
language was alleged to have been used in consequence of the cruelty of the 
defendant to a horse, and the assignment of perjniy was upon the defendants 
oath that he had committed no act of cruelty to the horse; Mellor, J-i Mter 

consultation Avith Lx'sn, J., held that the defendant’s words were merely 

collateral to the issue before the justices, and he directed an acquittal. In A- v 
Dunston (1824), Ey. & M. 109, it was held by Abbott, C.J., that the defendan 
could not be indicted for perjuiy in his sworn answer in a Chancery suit Jo 
specific performance in which he set up the Statute of Frauds as a defence, an 
also denied the existence of any verbal agreement to the effect alleged m t o 
bill, this allegation being immaterial and irrelevant: see also R. v. 

(1796), Peake, Add. Cas. 93, and compare R. v. Yates (1841), Car. & M. 15— 

(g) R. V. Crespiyny fl795), 1 Esp. 280. , 

(r) iVilhr's Case (1773), 2W. Bl. 881, 886; R. v. Redle?/ (1784j, 1 Leach, 5 -a, 

1 Hawk. P. C., c. 27, s. 7, n. ; R. v. Schlcsinyer (1847), 10 Q. B. 6j0. , 

(s) R. V. Maichey [Bart.) (1796), 6 Term Eep. 619, 637 ; and. 
the case even though the fact 
or believe it to be true (3 Co 

Wesiley (1628), Het. 97. See R. v. PeUdeus (1903), o/ u. x. p f P 

(/) 1 Hawk. P. C., c. 27, s. 2 ; see R. v. London (1871), 12 Cox, C. C. 50, • ^ 

If the indictment is for perjuiy in an afiSdavit which the defendant signe^^^ 
marksman, it must be proved that it was read over to him before he 
unless the jurat states that it was so read over, in which case credit is, 
absence of evidence to the contrary, given to the statement in the jui’a { 


96), 6 Term Eep. 619, 637; and this appears 
t alleged be true, if the defendant did not ' 

I. Inst. 166 ; 1 Hawk. P. C.,c. 27, s. 6 ; A 
R. v. Petriens (1903), 67 J- P» 378). ^ p P 


k 
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985 . Two or more persons cannot be joined in one indictment 
for perjury, the offence being in its nature several (»). 

An indictment may contain several assignments (a) alleging 
different acts of perjury, and a conviction upon anyone assignment 
will be good (h). 

In an indictment for perjury or for taking a false oath or declara- 
tion it is sufficient to set forth the substance of the offence charged 
upon the defendant, and by what court or before whom the oath or 
declaration etc. was taken, without setting forth the iileading, 
mdictinent, or any part of any proceeding, or the commision or 
authority of the court or person before whom such offence was 
committed (c). 

An indictment for perjury must, however, show that the false 
oath was taken in a judicial proceeding and before a court of com- 
petent jurisdiction (d), but it need not allege in detail facts showing 
that the court had jurisdiction over the matter in (luestion. 


Jlailet/ (1S24), 1 C. & P. 258 ; unci see R, v. Rtiricus, stipm). If the allowed false 
etatemeiit was in a foreign language, it is suflicient to set forth an English trans- 
lation in the indictment, alleging that the defendant swore “ in substance and to 
the effect following, that is to say ” (/l^ v. Thomas (1848), 2 Car. & Kir. 8()(>). 
The fact that owing to an informality in the jurat or other technicality the 
affidavit could not have been used will not prevent an indictment being founded 
upon it (E. V. Hailey, supra; Bill v. Bument (1841), 8 M. & W. 317, lur 
Alderson, P. ; E. V. Christian Car. c\: M. 388, 303). The offence is 

complete upon the false oath being taken, and the fact that no use was made of 
the affidavit and no proceeding founded upon it is immaterial [R. v. Crossley 
(IVOi), 7 Term Pep. 315) ; so also is the fact that the false evidence was rejected 
as inadmissible or withdrawn (R. v. Rhillpotts (1851), 2 Den. 302). In R. v.' Carr 
(1660), 1 Sid. 418, it was held by the court upon a trial at bar that upon an 
indictment for perjury in an answer in Chancery to which exceptions were 
taken, whereupon a second answer was putiu giving explanations, uothingcould 
be assigned as perjury which was explained in the second answer, because the 

1 J . — .w _ was at first a perjury no perjury. See the 

observahons of Lord Eldox, L.C., on this case in Edwards v. M'Leay (1813), 2 

i^Ti +i5 Pouke, 37, Lord Kexyox, C.J., 

Old that in the case of an assignment of perjury upon oral evidence the whole 

ot tile defendant s evidence should be proved, for if in one part of his evidence 

le coiTected any mistake he had made in another part of it, it would not be 

h' y' (1793), Peake, 170, the same judge held that if 

1 statement was an isolated answer, given in cro.ss-examination, 
on irely unconnected with the original examination, the latter need not be 

C & P 498^ ^ ^ 

but it is otherwise in indictments for 
indir-tmoTif nn G*" Y’ /f/'ocfes (1703), 2 Ld. Eaym. 886), and probably an 

charffps niwitVio which charges one defendant with perjury and another 

Sm foT'n^ subornation is good (1 Eussell on Crimes, 332, n. 

ment (1^2), Car. & M. o69). Th^ indict- 

<1881), 6 App. Cas.'l^^oT^^ Perjuiy separate counts {Castro v. R. 

thi“lll^ed‘‘S‘OTT£°if®‘’^”^ i“‘b‘:tment is the fonnal statement of 

(^) R* y • Rhodes, supra. 

fdl ^'^51 (14 & 15 Viet. c. 100) s. 20. 

5^/1/^1842) M 1 -1 Q- B. 83; R. v. 

inliictS or '1““'-^®^ tbo trial of “ a certain 

ment for nerinrv -urna two persons, it was held that the indict- 

P J y good, although it did not state what the misdemeanour 
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If the alleged perjury is in an affidavit or statutory declaration 
made before a commissioner to administer oaths, it is not sufficient 
to allege generally his authority to take an oath; the circumstances 
mider wliich the oath was taken should be set out in the indictment 
in order that the court may judge of the authority (e). 

The indictment must show, either by an express averment or by 
a statement of the proceedings or facts of the case, that the question 
to which the false statement related was material (/). 

The indictment must show either explicitly or otherwise what the 
material question was to which the alleged false statement related (^). 

The indictment wdll be bad, unless it alleges that the defendant 
swore “falsely.” The words “corruptly,” “knowingly,” or 
“maliciously” are insufficient to suiiply the defect (/i). 

Although in an indictment for the common law' offence it is not 
necessary to allege that the defendant sw'ore “ wilfully ” (i), an 
indictment for perjury, in order to satisfy the Perjury Act, 1728 (^:), 
must state that the defendant swore “wilfully and corruptly” (/)• 


Evidence. 986 . To prove each assignment of i^erjury there must either 

be (1) tlie evidence of tw’o witnesses confirming each othe^r in 
substantial matters, and disproving the defendant’s statement alleged 
to be false (m) ; or (2) the evidence of one witness confirmed by 
other indeiiendent and corroborative circumstances (n) J 
evidence that the defendant has himself made a contradictory 
statement on oath or in writing, and also that such contradictory 
statement was true and that the statement 'ftlleged in the 
assignment w’as false (o). 


was or that the court of quarter sessions had jurisdiction to tiy '''• 

Dinun'nf/ (ISTl), L. E. 1 0. C. E. 200; see also JL v. Bowlin ( 1793 ), oTenn 
Eep. oil, 020; B. v. Callanan (1820), 0 D. & C. 102; jMvei/ v. E. (1851). 

17Q.]h49G,Ex.Ch.), ^ 

(c) E. V. McBojwlff (IOOj), 21 Cox, C. C. 70, per DARLING, J. ; and see VG v. 

Noit (1840), 4 Q. B. 708. „ . , 

( /■) R. V. BowUn (1790), 5 Term Eep. 311. 018 ; R. v. ^^^choU (1830), 1 B. & Ad. 
21, 24; R.y. Cntfs (1850), 4 Cox, C. C. 435; if it does not do so, the delect 
cannot be cured by amendment {R. v. Harrei/ (1858), 8 Cox, C. C. 99). , ,, r 

(y) An averment “that it became and was material to ascertain the ^ 
the matter hereinafter alleged to have been sworn to and stated by 
upon his oath ” is not a good averment of materiality {R. v. GoofU&lov: (18 L 

Car. & M. 5(>9). -n r Aid 

{h) R. v. O.rleij (1852), 3 Car. & Kir. 317 ; R. v. Harris (1822), o B, & Aia. 

920. 

' "(0 R. T. Cox (1770), 1 Leach, 71. 

(k) 2 Geo. 2, c. 25, s. 2. ^ c iq 

(/) R, V. Sterens (1826), 5 B. & C. 246. With regard to the form of oatd ^ 

sufficient to allege that the defendant was in due matiner sworn without ^ ‘ -j- P 

the foi-m of oath {R. v. M^Carther (1792), Peake, 155, per Lord Kenyon, 

The variou>.a^signments of perjury must be negatived by avements • . ^ 

indictment J5dr obtaining property by false pretenrcs (7?. v. lerrot ( h 

M. & S. 379, 385). As to venue, see pp. 2§ti, n., 284, n., . 

(m) R. Y. Y^des (1841), Car. & M. P«r/rfr (1842), Car M. 639;^^ 

(«) R. V. IkmJtcr (1851), 3 Car. & ; 11. v. Braitlm-ade 

C. a 264 : n. V. Wehstcr (18,59), 1 F. & F. 515, '''here even .a memoiap m 
by the witness at the time was held by Cockburn, C.J., to o 

corroboration, sed fjucvre ; see 1 Eussell on Crimes. 3(1, n. :+ -n-Ac held that 

( 0 ) In R. V. Kniu (1822), 5 B. & Aid. 929, n. (see also 
evidence that the defendant had upon another occasion made a c 
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The averment in the indictment of the words alleged to have 
been spoken must be strictly proved (p). 

Evidence must also be given that the oath was taken in a judicial 
proceeding and before a court or person of competent jurisdiction, and 
for this purpose the record of the proceedings must be proved {q). 


% 


statement on oath was sufficient without further evidence showing which of his 

In submitted that this is not law Le //. y Hook 

pr.hb ,• n. judgj wo„U .o» dir.M , co.i.ictio,, , „i; ,1, «, 

M iS L. & P. 2,iS; JL v. Jadson (182;i), 1 Low. C. C ‘>70 • /? v 
//ic/Zies (1844), 1 Car. & lur. jl9). Where one witness proves tlio falsity of the 
defendants statement which is the suhioct of the iTuhfHnmif 4- 

to ** defend, uit, thougli not made upon oath, 'have boeiilielil 

be a aifficient corroboration y. Mai/hcir (18;J1), (i C. A P. .'Jlj) It is not 

necessaiy to prove by two witnesses every fact which poe.s to make out an 

pwo 'What the defendant swore a witness must he called who lie-irO hw 

clerk's notes or tliose of a sbortliand writer may 
bo used by the person who wrote tlieni to refresh Ids memory in -ivin- evidonc'e 

C & P d- i^’p^v^rrsox IT'" « 

poshiln, occupying a judidal 

evidence as t wLf ? i i witnos.ses, cannot bo compelled to nivo 

(Ellis y. Saltan (iwiS)? -1 r '^’p n ’ w 

(2 Taylor, Evidence, Wt,’,! j! e‘'’® ovidenco 

('/,) As to proceedings in the High Court, see /,> v Srott 118771 '> O P TV j, - 

"» ■."i 

certified by the retostrur are sofT! Proceedings in a county court, 

regularity thereof, and of ’the dim ”t siudi proceedings and of the 

(County Courts Act, 1,S88 (,11 A oo'viw"^"^ j'a I r'®P«ty j'ldgo 
Cox, C, C. 101, C. C. in I ft , ^ (187.S), 14 

criminal trial, the proceedinnsmatlt^'^'^ is alleged to have taken place .at a 

the officer of the ctrt A cerHoInf ‘ l»’‘i'lictioii of the record by 

(omitting the formal part) of the ?‘”Aaining the siibstanco and effect only 

demeanour purporting? to ^be s tone 1 l iT^^i "r mis- 

cf the court having custody of'f l.t ‘^i” '"I®'? ‘^‘'‘or officer 

was trieil, or his deputy iif uLt <="iii't. " lit'i'i the indictment 

subornation of periury sufficient e ■ i any indictment for perjury or 

proof of the silm,rtmi m offi , il imlictmeiit without 

signed the certificate f Criminal Pmc por.son appearing to have 
The indictment alone '^Vmt ‘ ,fi!ie f 22). 

(1887), l(i Cox, C. C. 18,1) but n,?l t’lo Pi'0ceeding.s (A. y. Coles 

caption, indictment, and minute? f of tl'o 

sufficient (P. y. Hem, mil (isvil "'fi'o'i ^fie record would be drawn up is 
coiiimittctl hefore justices the inf If fho alleged perjury was 

summons, and notice should 

0 guen to the defendant to produce the original 
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Sect. 4. 

Offences 
relating 
to the 

Administra- 
tion of 
Justice. 


Judge 
directing 
prosecution 
for perjury. 


Statutory 

declarations. 


Evidence must be given to prove that the alleged false statement 
was false to the defendant’s knowledge. Further evidence may be 
given to show that the perjury was wilful and corrupt, by 
proof of expressions of malice used by the defendant towards the 
person against whom he gave the false evidence (r). 

987. A judge of a superior court, justice or commissioner of assize, 
nisi prins, or gaol delivery, recorder, deputy recorder, chairman, or 
other judge of quarter sessions, judge or deputy judge of a county 
court or any court of record, justices of the peace in special or petty 
sessions, and a sheriff or deputy sheriff’ before whom any writ of 
inquiry or similar writ from any of the superior courts is executed, 
may, in case it shall appear tliat any person has been guilty of 
perjury in any evidence given or any affidavit etc. or other pro- 
ceeding before him, direct such person to be prosecuted for such 
perjury and may commit him for trial (.v). 


988. Declarations have been substituted by various statutes (a) 
for oaths and affidavits in many cases. In any case where a 
declaration is so substituted by statute for an oath, or is authorised 
by statute to be made, any person who wilfully and corruptly 
makes such a declaration kno^Ying it to be untrue in any material 
particular is guilty of a misdemeanour (?>). 

summons, if it was served upon him {R. v. Newall (1852), 6 Cox, C. C. 21 ; R. v. 
Ilnmll (1802), 3 F. & F. 271; R, v. irh?/hroiv (1861), 8 Cox, C. 0.438; R. 
V. Dillon (1877), 14 Cox, C. C. 4); but if the defendant appeared before ^the 
justices, proof of the summons is not necessary (R. v. Hhaw (1805), Le. & Ca. 5/9, 
586, 592 ; R. v. Smith (1867), L. R. 1 C. C. E. 110). To prove the jurisdiction 
of the justices upon a charge under the Jjicensing Acts with referent^ to 
licensed premises the licence must be put in evidence (R. v. Lewis (1872), 
Cox, C. C. 163 : R. V. Evans (1890), 17 Cox, C. C. 37). That a commissioner to 
administer oaths has acted as such is primd fade evidence of his 
take the oath, without proof of his commission [R. v. ILoward (1832), 
Mood. cX E. 187 ; R. v. Newton (1844), 1 Car. & Kir. 469, 480). The commissioner 
need not bo called as a witness, if the jurat of the affidavit states tliat 
affidavit was taken before him by the defendant, and if his 
that of the defendant are proved (R. T. Morris (1761), 2 Burr. 1189, 

Spencer (1824), 1 C. & P. 260). -n r n 

(r) R. V. Mimton (1829), 3 C. & P. 498. SeeR. v. Steveris (1826), o B. & C. 24b. 

(s) Criminal Procedure Act, 1851 (14 & 15 Viet. c. 100), ®‘. % is 

mencing prosecutions for perjury while the proceeding in which the perjury 
alleged to have been committed is still pending, see R. v. Qp ^ 

Q. B. 396 ; R. v. Ashhurn (1837), 8 C. & P. o0;DeddeU v. RuUer (183/). 

(a) E.g.i Statutory Declarations Act, 1835 (5 & 6 Will. 4, c. 62). 
declarations in matters relating to certain branches of the revenue, 

to excise, Revenue Act, 1869 (32 & 33 Viet. c. 14), s. 25 ; as to Taxes 

Consolidation Act, 1876 (39 & 40 Viet. c. 36), e. 168 ; as to ^taxe^ ax^^ 
Management Act, 1880 (43 & 44 Viet. c. 19), s. 66. t^ee also pp. o , » 

(b) Statutory Declarations Act, 1835 (5 & 6 W^ill. 4 , c. 62)^ which 

also Commissioners for Oaths Act, 1889 (52 Viet. c. /' nrcordance 

provides that any person making a false oath or declaration applies 

with the provisions of that Act shall be g^uilty of perjury. court 

(s. 1 (2)) to affidavits and declarations made for the I Jpplica- * 

or matter in England, including matters ecclesiastu^ or ij^e/^der 

tions for notarial faculties or the registration of any at quarter 

an Act of Parliament or otherwise. These offences are not tr 

sessions (Quarter Sessions Act, 1842 (5 & 6 Viet. c. 38), s. 1). 
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Part X. — Offences against the Government, 


The punishment for such an offence, where there is no other 

expressly mentioned, is fine and imprisonment without hard 
labour (c). 


989. It IS declared by statute (d) to be unlaM’ful, and is therefore 
a misdemeanour punishable with fine and imprisonment without 
aid labour, for a justice of the peace or other person to administer 
or cause to be administered, any oath, affidavit, or solemn affirma- 
tion touching any matter whereof such justice or other person had 
no jurisdiction or cognisance by some statute then in force. 

Although a false oath taken before anyone who has authority to 
administer an oath, but not taken in a judicial proceeding, does not 
properly speaking constitute perjury, the taking of such a false oath 
IS a misdemeanour at common law, if it be done witli an illegal or 
improper object and in a matter of public concern (c), and upon an 
indictment for perjury the defendant may be convicted of such 

Sub-iSect. ri. — Suhot'iidf lo/i of Pcrjorij. 

S^ilty of the common law misdemeanour of 

fal I’™"'"'®' person to take a 

lalse oath amounting to perjury 

The punishment for this offence is penal servit.ide for not more 

So, ZJhb'’’'* 

without haid labour for not more than two years (_g). 

stated is a perLltv 0 £2 w '/,•/ ^ A e , V'b «re not fuliv and truly 

Man«~t issn A' ilOO (tiiV/., s. 108 ); under the Taxes 

without hard lalKmrfur notmoro'thnr'-'*’^’ ^ ™Piisonment 

amount of tlio duty for w rh fA a months and a penalty of treble the 

(.i\ T» 1 has l)een ehan’'e(l s (Jh'i 

!“ !» « " 'lb 1- «■ "■n... ir tII i. a„ 

yoliJily to iratnimoot, if ,.,i2™",„fc “ f” Si™ 

oaths, see p IW aA ’ ® ^ to unlawful 
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(;■) The following are iustances :-A>. y. Cha,mu,r (1849). 1 Den. 492 (false 

,1° parnage licence); AV A«.s/,fo«, Ex park 


yj 0.41^ arc 

oatli before a surrofrate 


Oy#;r/fni 2 Kose 2r>7 /'affifr"*-? licence);^ AV Ihishton, AV partf 

in bankruptov) • Ji v ”\^^Pport of petition to stay a certiheate 

purpose ofVehVAa hill ^ ‘t- P' (aflidayit for the 

purpose is now made iterjury by the iVu P*‘S 
21 \^ict. c'! :ij, f' ~ ’ ^'’rvitude Act, 1857 (20 & 

offence is not trialio a o ah I' 

0- d8), 8. 1). If a solicitor «e.ssioii.s Act, 1842 (5 & G Viet, 

perjury, forgery, or common bar "f perjury, subornation of 
any action, the judgo of the murf 7 as solicitor or agent in 

into the matter in a summary w77! V® ' Imeni^ht iniiy imiuiro 

year,s (Frivolous Arrests Act iVV ? servitude for seven 
the since repealed stub (1747) 21* Qeo ■> pei’petual by 

H.L. — 1\ ' 


False oath 
in a proceed- 
ing not 
judicial. 


Subornation 
of [lerjury. 


K K 
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Justice. 


Indictment. 


Tampering 

with 

witnesses. 





To attempt or conspire to persuade or incite a person to give 
false evidence, although not amounting to subornation of perjury 
unless the perjury is actually committed, is a misdemeanour at 
common law punishable by fine and imprisonment (u). 

Attempting, by the manufacture of false evidence, to mislead a 
judicial tribunal and to pervert the course of justice is a common law 
misdemeanour, whether or not the tribunal is misled and even if it 
does not in fact 

991 . In an indictment for subornation of perjury or for corrupt 
bargaining or contracting with any person to commit perjury, or for 
inciting, causing, or procuring any person unlawfully, wilfully, 
falsely, fraudulently, deceitfully, maliciously, or corruptly to take or 
subscribe any oath, affirmation, declaration, affidavit, deposition, 
notice, certificate, or other writing, it is sufficient, wherever such 
perjury or other offence has been committed, to allege the offence of 
the person who actually committed it in the same manner as in an 
indictment for perjury (c), and tlien to allege that the defendant 
unlawfully, wilfully, and corruptly caused and procured such person 
to do and commit the said offence in manner and form aforesaid. 
Where such perjury or other offence has not been committed, it is 
sufficient to set forth the substance of the offence charged upon the 
defendant without averring anj^ of the matters unnecessary to be 
averred in the case of perjury (d). 


Sub-Sect. 4. — Interfering with Witnesses. 

992 . It is a common law misdemeanour, wuth the object of 
defeating the course of justice, to dissuade, intimidate, or prevent, 
or try to dissuade, intimidate, or prevent, a person who is bound 
to give evidence in a criminal matter from doing so (e). 

The punishment for this offence is imprisonment with or without 
hard labour and fine (/). 

It is a high contempt of court, punishable, either summarily by 
the court in which the matter is pending or on indictment, by hne 
and imprisonment with or without hard labour, to use such violent 
and inflammatory language at public meetings or otherwise as is 


fr 


(«) 1 Hawk. P. C., c. 27, s^. 9, 10 ; li. v. /)arh^ (1702), 7 Mod. E«p. 100, 101 ; 
li. V. (1801), 2 East, 6, 17 ; stat. (1562-3) 5 EHz. c. 9. As to dissuaamg 


t/ K/ \ t ' ' 9 ^ ' 

witnesses from giving evidence, see p. 500, yost. . -i]. 

(5) R. V. Vr^ones, [ISOI] 1 Q. B. 500, C. C. R. (fraudulently tampering wu 
samples which would have been placed before an arbitrator, if an ar i 
bad taken place) ; O/nealg v. Newell (1807^, 8 East, 564 (puttnig 
false affidavit sworn abroad, upon which perjury could not be assigne j. 

f c) See p. 495, ante. . the 

d) Criminal Procedure Act, 1851 (14 & 15 Viet. c. 100), s. 21. 


1751), 2 Stra. 904; li. v. Longhraa 1 r'/Case) 

Shaw V. Shaw{\H6lf 51 L. J. (P. M. & A.) 55; Be Hooleg 
(1898), 79 L. T. 506. As to subornation of perjury, see p. 49/, ante. ^ 

(/ ) See Ciiminal Procedure Act, 1851 (14 A 15 \ict. c. lOO), ’ 
Steventon ( 1802), 2 East, 562. This offence is triable at quarter sessio 


a 
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likely to influence the minds of outnesses who will be called upon 
to give evidence in a pending prosecution (//). 

993 . Everyone is by statute (It) guilty of a misdemeanour w'ho 

threatens or punishes or injures, or attempts to punish or injure, 

any person for having given evidence upon any inquiry held under 

a royal commission or by a parliamentary committee or pursuant 

to any statutory authority, unless such evidence was given in bad 
faith. 

The punishment for this oflence is a fine of 1!100 or imprisonment 
without hard labour for not more than three months (i). 


si-:cT. 4. 

Offences 
relating 
to the 

Administra- 
tion of 
Justice. 


Witnesses at 
inquiries. 


Sub-Sect, b —Barratry and Maintenance and Chantpcriy. 

994 . A barrator is a common mover and exciter, or maintainer, 
of suits and quarrels either in the courts themselves or in the 
country, as by a disturbance of the peace, or where the right to 
the possession of land is in controversy in taking or keepiim 
possession by force, subtlety, or deceit, or by making false inven- 
tions and sowing calumnies, rumours, and reports whereby discord 
and disquiet may grow between neiglibours (/t). 

llie offence is a common law misdemeanour punishable by fine 
and imprisonment without hard labour (/). 


Barratry. 

V 


995 . Maintenance 

common law {n\ and 


and champerty (m ) are misdemeanours at Maintenance 
specific punishments for various offences of 


V. WMhy (lS7;i), 12 Cox, C. BoS; and see title Cox- 

t/Twif c is triable at (luarter sessions, 

y kpi G hiq'iines) Protection Act, 1S02 (bb A bd Viet. c. VA) 

s. ihe case may bo heard and determined by a courtot' summarv iurisdirtion 
iii.le.ss the m-osecutor or the defendant uishes it to bo sent for trial (s. ;j). Thi.s 

{ihUl]^ quarter sessions, excoi>t, it seems, in the metroi.olitan area 

.f barrator in respect of one act only. The 
P (’ <■ "'Pb bein'; a barrator (1 Ilawk 

i' ;’v- of tlio specific insta 



V . , 1 ' i oiai'K 

or piracy* ^ uame of some such oflence as larceny, fraud, malicious injury, 

barratiA- orJpti'L'- .^1’’ “h A person who, after 1)0111*^ convicted of 

by that court ati.^ to V** uatorm the IIi<^h Poiivt, may be punisbed summarily 

l..4» , 

( ) wk. 1 . C., c. s. 4 ; Pechell v. il'atsou (1841), 8 M. & W. (I'M, TOO. 

K K 2 
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Conspiracy to 
obstruct the 
course of 
justice. 


this character are provided by ancient statutes (o), "which still 
remain unrepealed, hut which have fallen into disuse (p). 

It is lawful for persons to combine together to prosecute a 
guilty person or one against w^hom there are reasonable grounds of 
suspicion (q ) ; but, in cases in which the maintenance of civil suits 
is illegal (r), combinations to maintain such suits are punishable, 
whether they are well founded or not, every conspiracy to commit 
an illegal act being an indictable misdemeanour (s). 


Sub-Sect. G. — Conspiracy to obstruct the Course of Justice, 

996. It is a misdemeanour at common law for two or more 
persons to conspire together {t) to obstruct, defeat, pervert or 
prevent the course of public justice bringing a false 

criminal charge against a man {a) or by preventing a witness from 
giving evidence in a criminal prosecution or agreeing with him 
that he should not attend at the trial for that purpose (&), or by 
publishing matter calculated to interfere with the course of justice 
or to pervert the minds of the court or of the jurors (c), or by pro- 
ducing in court evidence known to be false (d). 

The punishment for the offence is fine and imprisonment with or 


^vithout hard labour (r). 

It is no defence to a charge of conspiracy to accuse of 9 - cnme 
that the indictment or other proceedings preferred or intended to 
be preferred were insufficient, or that the court had no jurisdiction, 

or that the charge was not a grave one (,/). 


1540) 82 Ileii. 8, c. 9. 

( j)) There has been no prosecution for such an offencejor many years. 

(ry) Jl. V. Best (1704), 1 iSalk. 174 ; I Hawk. P. C., c. 27, s. 7. 

( r ) See title Action, Yol. I., pp. 51 etsHj. ^ ^ ^nfnrma- 

(s) R. V. Opie (1G70), 1 AVins. Saund. (ed. 1845) 300 k, where m orm ^ 

iion was for a conspiracy to obtain a verdict in a civil action by S 

Dcrsons to procure themselves to be sworn as jurors. see 

(t) As to conspiracy, see p. 260, ante. As to compoundmg o » 

(«) See Criminal Procedui'e Act, 1851 (14 & 15 A ict. c. Risnal 

(a) Stat. (1305 33 Edw. 1, c. 4 (Ordinacio de <^onspiratonbus), VC J 

170-2), 3 Burr. 1320 ; 72. v. (HOO), 2 Burr. 993. « 

jonspiracy to briiia: a criminal charge be to extort money, and f/ollinqberry 

illeges, it is immaterial whether the charge is tme or ialse_(A. . 

■1825), 4 B. &C. 329; 72. y. , /urate (1815), 1 Cox, C. 0. 1 - of the 

;i7r7tea/r2 (1755), Fost. 121; 19 State Tr. 809, "’‘'f object 

u'ime connived at the accusation and was a party to the coubp }» 

being fraudulently to obtain a reward. ^ ^ 167. 

(b) R. V. Sterenton (1802), 2 East, 362 ; R. v. Ifamp (18o2). 6 tox, o. 

(r) R. V. Tihhits, [1902] 1 K. B, 77, 90, C. C. B. . defendants 

{<i) 72. V. Mawhey (1796), 0 Teiin Rep. 619, 63o, ate under their 

were convicted of conspiracy to put in evidence a false cert'^o -^.^oy to 

hands as justices with reference to the repair of a • indictable (72. 

charge a man falsely with being the father of a hastaid child 

V. /?es^(l704), 1 Salk. 174). „ ^r- a ^nn^ « ‘^9 A conspiracy 

(c) Criminal Procedure Act, 1851 (14 & 15 A ict. c. 1 )’ A" to destroy 

to cAmit perjury or subornation “^.P^^nny. or to forge «« 

wills or evidence of title to realty, is not triable at a 

spiracles to defeat the ends of .iiistice by o(her means are 

court (Quarter Sessions Act, 1842 (o A 6 Ahct c. man maliciously 

(/) 1 Hawk. P. C.,c.27,s. 3;i^.v./V^s7>a/,5v;>ra. Sowhereaman 
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997. Evei'yone is guilty of a misdemeanour at common law who 

destroys or disposes of a dead body in order to prevent an 

inquest being held, in a case where an inquest may lawfully be 
held {g). 

The punishment for this offence is fine and imprisonment with- 
out hard labour (//). 

Sub-Sect. 1.~QonUmj>t of Court. 

998. It is a contempt of any court of justice to disturb and 
obstruct the court by insulting it in its presence and at a time ^yhen 
it is actually sitting (i), or to disobey its orders or warrants made 
within its jurisdiction (j), or to publish matter likely to impede the 
course of justice by prejudicing parties before their cause is heard, 

or to intimidate or inlluence jurors or witnesses (4), or to scandalise 
the court itself. 

Contempt of court is a misdemeanour at common law and punish- 
able by fine and imprisonment without hard labour (/). 

^ 1 record is also punishable summarily 

by committal or attachment by that court, and this is the course 

usually taken (//i). But in all cases the remedy by indictment 
remains. 


prefers an indictment, ho is liable to an action, although the indictment 
have been defective {J^^ppet v. Ilearu (18J‘2), 5 Ih & Aid. tm). ^ 

(</) A//OH (li02), 7 Mod. Rep, 10; //. v. Price (18S4), 12 Q. B I) ‘M7 • R v 
Stephenson (1H84) 13 Q. B. D. 331, 338, C. C. R. As to cases in which an 
inquest may lawfully be held, see title Couoners, Vol. VIIL, p. 239. 

1 orrence is triable at quarter sessions. 

(lii/Vd {fT/v'"'* P^^rte Marlhoroufi (Duke) 

to ha/ft appears 

tempi, 2 a 'ITc" c”™”/'? "“t' 

coJt not of record, the. nni;'!'’ t J L “ 


colU't not of iw.n.vl 1 ’ , “ ’ • contemiit of £ 

CllbfiS T ,»« iwi h„ p„., 


to proc 

commit and >110 -^ne couit itselt has no power U 

eummarv owei insiTn Uish Court of Justice has nc 

J'lniM, 24th January 18‘)9 , 14 n A ■ ’ i ■ . ' Hawker 

a case, seo f?. v. /atem fis7S1 94 Vl 

••P'i J. 1>. T-10; n. V. J/« J. (ISh) c‘t L if « /furfaor (Aar/) (1869). 

(1905), 69 J. P. 450 ^ h « -•-> -n* K. 44 , R. y. Russtlij R.c parte Morrn 

* “mS" ■“ 

([naifer s^e'ssions, Sessions, Gth ed. 309. The offence is triable at 

ment, seo’’ title Coxtevpt 0^(50^^^^ V and its summary punish- 

in which the offonc^haJ^oT^l,^- Nearly all the cases 



of^Iirosecution) ; I!. y.jA 18351 3 on treasurer to pay cost 

« J \ o6o)j 3 Ad. & Li. 416 (similar order by a court o 
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Insiiltino; 

magistrates 
and judges. 


In the case of disobedience of an order by a ministerial officer 

the proj^er remedy is by indictment, or by attachment if the court 
has power to attach (n). 

999 . A person cannot be found guilty of disobedience to the order 
of a court, if the order was made in a matter in which the court 
making it had no jurisdiction (o), but if there was jurisdiction to 
make the order, the question whether it was rightly made on the 
merits will not be considered (p). 

The defendant may give in evidence by way of excuse that he 
has done everything in his power to obey the order (q). 

Personal service of the whole order, or a copy, must have been 
made on the defendant (r). 

1000 . An indictment or information will not lie for insulting 
words spoken to or of a magistrate when he is not sitting as such, 
unless the tendency of the words is to provoke a breach of the 
peace (s) ; but scandalising a judge by personal scurrilous abuse of 
him as a judge, or any act done or writing published which is 
calculated to bring a court into contempt or to lower the authority 
of the judge of the court, is contempt of court, and is punishable by 
indictment or information as well as by the summary process of 
committal (^). 


assize); v. Brishy (1849), 1 Den. 416 (bastardy order made at petty 
sessions); see also R. FerraJJ (1850), 2 Den. 51); R. v. Sewell (1845), 8 
Q. B. 161 (order of restitution of premises by justices of assize under the Dis^ess 

for Rent Act, 1787 (11 Geo. 2, c. 19, s. 17)) ; R. v. Walker (1875), 13 Cox, C. C. 
94 (order against waste made by the Epping Forest Commissioners 
the Epping Forest Amendment Act, 1872 (35 & 36 Viet. c. 95), s. 5). The 
last-mentioned case is, however, rather an illustration of the principle that it 
is a misdemeanour at common law to obstruct the due execution of an 
Parliament or of the powers given by it, as to which see also R. v. Smith{l^iQa), 
2 Doug. (k. B.) 441. See p. 232, ante. 

(n) An indictment or attachment is the proper proceeding, and a raandami^ 
will not be granted when a public ohicer has received an order from hm 
masters or any competent authority and disobeys it; when there is 
order and an act is required to be done, a mandamus will be granted, an 
W'hen there is such an order and the ministerial officer is only put forward as 


way Surveym's) (lS49), 18 L. J. (w. c.) 218; see also R. v, 

& El. 392, 401; R. v. Oswestry {Treasurer) (1848), 12 Q. B. 239). 

(a) R. V. Hollis (1819), 2 Stark. 536 ; R. v. So^wr (1825), 3 B. & C. 

(p) R. V. Mytton (1785), 4 Doug. { k . b.) 333; R. v. Gdlces (l»^W, 

C. & P. 52. ' 

(o) R. V. Gash (1817), 1 Stark, 441, 445.i -sr ^ r P 

(r) R. V. Kinyston (1806), 8 East, 41 J. R. v. Jones (1840), 2 Uood. C. 

(s) Ex parte Chapman (1836), 4 Ad. & El. '773; and see Ex 

(Duke) (1844), 5 Q. B. 955 ; R. v. Revel (172i;), 1 Stra. 420 ; A. V. Focod (UU), 

2 Stra. 1157 ; R. v. JFeltje (1809), 2 Camp. ifc. ir r / ^ Auhyn, 

(t) R. V. Read and Hurjyonson (1742), 2 Atk\ 469, 471 ; v. ^ ^ 

[1899] A. C. 549, 561, P. C\ ; /?. y. Gray, [190(\] 2^- B- ^6, 40, 41 But bones^ 

though adverse, criticism in temperate languao^ conaucr ^ sunra. 

permissible, and much latitude will in such a ci®^ be allowed J 

And see title Contempt of Court, ^ PP* ^ 


pei 

at^. 40). 
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Sect. 5. — Ofiences relating to Arrest, the Prosecution and Punish- 
ment of Criminals, and the Execution of Civil Process. 

Sub-Sect. 1. — Misprision. 

1001. Misprision of treason is a common law misdemeanour, and 
consists in the bare knowledge and concealment of high treason 
without any degree of assent thereto (u). 

A mere general knowledge that a rebellion is intended without 
any knowledge of the persons engaged or of particulars of the 
design is not sufficient to constitute the offence (x). 

A person knowing that treason is plotted or committed is bound 
to reveal it as soon as he can to a judge of assize or a justice of the 
peace (ij). 

Two witnesses are necessary for a conviction, as in treason (a). 
The punishment for misprision of treason is imprisonment for 
life, with forfeiture of goods and of the profits of lands for life (/>). 

1002. Misprision of felony is a common law misdemeanour, and 
consists of the concealing of a felony by a person who knows of 
but does not consent to it. 

This offence is punishable by fine andim )risonment without hard 
labour (c). In the case of an officer, as a s leritf or l)ailiff’, the term 
of imprisonment is fixed at one year, as well as a ransom at the 
King’s pleasure (d). 

Sub-!Sect. 2. — Offcitm. 

1003. It is a misdemeanour at common law (^') to compound a 

felony, i.e., to agree in consideration of the return of goods stolen 

or of any other advantage not to prosecute a person who has 
committed a felony. 

The punishment for the offence is fine and imprisonment without 
hard la jour(/). 

It is no offence to abstain from prosecuting (//), or simply to 
promise not to prosecute, or to take lack goods which have been 

{n) 8tat {1 og4) 1 tfc 2 Ph. & ^tar. c. o, s. S ; 1 Hawk. P. 0., c. 5, s. 2 ; 1 Hale, 

1. b aa. And see title Constitutional Law, VoL VI., n. ;j5u. As to 
infants, see note {q) on p. 240, ante. 

(x) Kel. 21. 

{>/} 1 ILile, I. C. 372, It would probably now be sufficient, if the information 
n-o given to a responsible officer of police. 

(a) 1 Hale, P. C. 300. ^ 

mi ^ ^ The Forfeiture Act, 1870 

i' ' b. appears not to apply to this oll'ence, which is neither 

ason noi m ony. This offence is not triable ut quarter sessions (Quarter 
bessions Act, 1842 (5 & (J Viet. c. 38), s. 1). 

* V Ilnle, P‘ 3(4. The offence is triable 
intants, see note {qj on p. 240, ante. 

[d) Ibid. ^Hiere has been no prosecution for this offence for many years. The 

felony” has “somewhat passed into desuetude” 


wei 


ut quarter sessions. As to 


, ‘ .X..; me vaiiaity 01 a transaction mu 

concealment (see ) ilhanu v. Layhy (lS(i6), L.' R. 1 H. L. 200, li20). 

kiiflltLi as^the^'t b t^^ ' ^ Hii'vk. P. C., c. 7, ss. 6, 0, 7. The offence was anciently 

Iho offence is triable at quarter sessions. 

(</} bee supra. 
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Criminal Law and Procedure. 


Sect. 5. 

Offences 
relating to 
Arrest, 
Prosecution 
etc. 


Compounding 

misde- 

meanour. 


Compound- 
ing a penal 
action. 


Corrupt 
taking of 
reward for 
restoration 
of stolen 
property. 


Stolen unless they are returned in consideration of a promise to 
favour the thief either by not prosecuting him or otherwise (h). 

It IS the agreement not to prosecute which constitutes the offence 

and it IS immaterial whether there is or is not a subsequent failure 

to prosecute (?). A person may be convicted of the offence of 

compounding a larceny although he is not the owner of the stolen 
goods (y). 

An agreement to compound a misdemeanour of a public nature, 
even if made with the consent of the judge at the trial, is unlawful in 
the sense that such an agreement can give rise to no civil right and 
no action can be brought upon it (A*) ; in some cases, when the 
object of the agreement is to obstruct or prevent the course of 
justice, the persons who enter into such an agreement are, it seems, 
guilty of a common law misdemeanour (/). 

1004. It is by statute (in) a misdemeanour for a common informer 

or plaintiff in .an action on a penal statute to compound or agre " 
wit 1 a person alleged to have offended against such statute, until th^ 
defendant has made his answer in court, and such compoundingi 
IS then only lawful with the consent of the court. \ 

Ihe offence ma}^ be committed, even although proceedings for a 
penalty have not been commenced (»), and even if there has been 
no offence against the jienal statute, if money is taken to prevent 
threatened proceedings under the statute (o), 

Ihe offence is not committed, if the infringement of the penal 
statute is onl}^ cognisable by magistrates (p). 

The punishment for this offence is fine or imprisonment without 
hard labour or both, and the offender is upon conviction disqualified 
from thereafter suing upon any penal statute (<j). 

Sub-Sect. 3 . — Corrujd Rewards, 

1005. Everyone is by statute (r) guilty of a felony who corr 
^kes any money or reward directly or indirectly under pretenc 

aus 
his 



(A) 1 Hawk. P. C., c. 7, s. 7. 


^0 nsso), 16 Q. B. D. 141, 0. C. R. ; but see R v. Stom {i ^ 

- C. A 1 . 370, where au acquittal was directed because after the coinpounF*^^ 
the defendant had in fact prosecuted the felon to conviction, which case, how^? 

cannot, since // 

Ihe 


cannot, since v. Rurf/ess^ supray be considered as of any authority. 

(/) R. V. BnnjesSy supra. 

{k) CiRius y.nhuitern (1767), 2 AVils. 341 ; 1 Smith, L. C., 11th ed., sd* 
Keirw Leeman (1814), 6 Q. B. 308; (1846), 9 Q. B. 371, Ex. Ch. ; Windh. 
Local Board of llialih v. Vint (1890), 45 Ch. D. 351, C. A. ^ 

(/) See per Wilmot, C.J., in Collins v. BlanUrny supra, at p. 373 : “ this is an\ 
agreement to stifle a prosecution for wilful and corrupt perjury, a crime most 
detrimental to the commonwealth ; for it is the duty of every man to prosecute, 
appear against, and bring offenders of this sort to justice. Many felonies are 
not so enonnous offences as perjury, and therefore to stifle a prosecution for 
perjury seems to be a greater offence than compounding some felonies.” It is 
probable that many cases of this kind may be punishable as conspiracies to defeat 
the ends of justice (see p. 500, ante). 

(///) Stat. (1575-6) IS Eliz. c. 5, ss. 4, 5. 

(//) R. V. Cotlcif (1805), Russ. & Ry. 84. 

(o) R. V. Best (1839), 9 C. & P. 368. 

( p) R. V. Crisp (1818), 1 B. & Aid. 282. 

(</) Stat. (1575-6) 18 Eliz.^ c. 5, ss. 4, 5; Kllory Abolition Act, 1816 (56 
Geo. 3, c. 138), s. 2. The offence is triable at quarter sessions. 

(r) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 101. AV^'hoever (1) publicly 


i 
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upon account of helping any person to any chattel, money, valuable 
security or other property which has by any felony or misdemeanour 
been stolen, taken, obtained, extorted, embezzled, converted, or dis- 
posed of, unless the person taking such reward shall have used due 
diligence to cause the offender to he brought to trial for ms oftence. 

Tlie reward is “corruptly” taken if it is received dishonestly, 
under false pretences, and with a false and sinister design, and with 
no intention to detect or discover the thief (s). It is unnecessary 
to show that the reward was paid before the property was restoed, if 
it was so paid in pursuance of a previous agreement to that enect {t). 

The punishment for this offence is penal servitude for not moie 
than seven nor less than three years, or imprisonment with or 
without hard labour for not more than two years ; if the offender is 
a male under eighteen years, whipping may be also ordered (//). 

1006. Everyone is by statute (x) guilty of a misdemeanour who 
corruptly takes any money or reward under pretence of aiding any 
person to recover a dog which has been stolen or is in the possession 

of a person not the owner. 

The punishment for this offence is imprisonment for not more 
than eighteen months with or without hard labour (y). 


ata 
It 

pTOl 


lu' 


1 


1 

1 




A 


Sub-Sect. -1. — Resistinrj or ohstructimj a Pence Offirer{a). 

1007. Everyone is by statute (h) guilty of a misdemeanour who 
(1) assaults, resists, or wilfully obstructs any peace officer in the 


advertises a reward for the return of 11115 ’ property (see Mirntns v. (Jur Jhxjs 
PahHahing CV>., [lOOl] 2 K. B. oO-l, C. A.) which has been stolen or lost, and 
in such advertisement uses any words puiportiiif? that no questions will be 
asked; or ( 2 ) makes use of any words in aii}' public advertisement purporting 
that a reward will bo paid for any property stolen or lost without seizing or 
making inquiry after the pox’son producing it; or (3) oilers in an}' such public 
advertisement to return to an}' pawnbroker or other person who may have bought 
or lent money upon any property stolen or lost the money so paid or lent, 
or any other reward for the return of such property; or (4) who prints or 
publishes any such advertisoinent, is liable to forfeit £-30 and costs to any person 
who will sue for it (Larceny Act, 18G1 (24 A 2 .) Viet. c. OG), s. 102). If such 
an action is brought against the printer or publisher of a newspaper, it must he 
commenced within six months, and the assent in writing of the Attorney- 
General or Solicitor-General must be first obtained (Larceny (Advertisements) 
Act. 1870 (33 & 34 Viet. c. Go), s. 3). 

(«) n. y. Kimj (1844), 1 Cox, C. 0. 3G, 'per Tixdau, C.J., decided on a similar 
provision in 7 & 8 Geo. 4, c. 29, s. 58; see also R. v. Hart (1843), 2 L. T. (o. s.) 

R. V. Fam,t (1849), 3 Cox, C. C. 4G2, C. C. IL, in which, the jury having 
found that the prisoner knew the thieves and assisted the jjiosecutrix as her 
agent in endeavouring to purchase the stolen property from them, not meaning 
to bring the thieves to justice, the court held that this finding established all 
the facts noce.ssary to constitute the offence; see also R. v. Ledhitter (1825), 
1 Mood. C. C. 7G. 

(0 R. v. (rj)onueU (1857), 7 Cox, C. C. 337, C. 0. E. (Ir.). 

_ (a) pirceny Act, 18GI (24 & 25 Viet. c. 9G), s. 101 ; renal Servitude Act, 1891 
,54 & o5 \ ict. c. G9), s. 1 . The offence is triable at quarter sessions. As to the 
power to require the accused person to enter into recognisances see p. 412, ante. 
Lurcony Act, 18GI (24 & 25 Viet. c. 9G), s. 20. 
y) Ibid, The offence is triable at quarter sessions. 

(a) See also p. 573, post. 

{b) Otfencos against the Person Act, 18G1 (24 & 25 Viet. c. 100), s. 38. This 
olleucc is triable at quarter sessions. 


( 
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Criminal Law and Procedure. 


i. K 


Sect. 5. 

Offences 
relating to 
Arrest. 
Prosecution 



etc. 


Refusing to 
assist a 
peace officer, 


due execution of his duty, or any person acting in aid of such 
° assaults any person with infent to resist or 

other person for any offence. or or any 

person with a view to prevent him from committing an 

obtain evndence upon which to prosecute him (c). It is doubtful 

A person resisting a peace officer cannot be convicted of this 

f ® ^ strictly within the limits of his 

poveis and legal duty (e). Although a person is entitled to resist 

an arrest which a constable is not authorised to make, he is guilty 
of an assault if he uses more violence than is reasonably necessary 
01 the puipose (/). It is not necessary to show that the defendant 
linew that the person arresting him was a police constable (g). 

le punishment for such offence is imprisonment for not 
more than two years with or without hard labour (/t). 


% ^ 

1008. Every person is guilty of a common law misdemeanour 
wLo refuses to assist a peace officer in the execution of his duty in 
pi even ting a breach of the peace, when there is a re^onable 
necessity for calling upon such person, and such person is called 
uiion to assist the officer and is not prevented by any physical 


(c) Bastahh Y. Little, [1907] 1 K E. 59. 

(d) If a policeman in seeking for iufoimation which might lead to the convic- 
lon 01 the perpetiators of a crime is wilfully misled by false infoimation, the 

peison giving the false information would seeui to be committing an offence 
against the Offences against the Person Act, 1861 (24 & 25 Yict. c. 100), s. 38 
[Bastahh v. Little, supra, per Darling, J., at p. 63). 

(e) In the following cases the resistance was held to be lustifiabie I?, v. 

Sanders (186i), L. E I C. C. E. 75 (arrest by a county police constable instead 
o± by a parish constable) ; E. v. Cumpton (1880), 5 Q. E. D. 341, C. C. R. (arrest 
in tne city of W ., which had a separate commission of the peace, by constables 
?7 , W. under a warrant not backed by a justice of the city); GM v. 

caoe(lb<o), 1 hiX. D. 352 (arrest under warrant for offence less than felony, 
the officer not having the warrant with him) ; R. v. Prehhle (1858), 1 F. & F. 325 
(resisting constable who was clearing a public-house, there being no nuisance 
or a breach of the peace or any illegal act committed) ; see also B. v. 

(1S57), Dears. & E. 332 ; R. v. Marsden 

9*7^* (1871), 12 Cox, C. C. 8. 

{/) R. Y. Mabel (1840), 9 C. & P. 474. 

{[/) A. V. Forbes (1865), 10 Cox, C. C. 362, per Eussell Gueney, Eecorder of 
London ; R. v. Mascivell (1909), 73 J. P. 176, C. C. A. 

Jh) Offences against the Person Act, 1861 (24 & 25 Viet. c. 100), s. 38. This 
onence is triable at quarter sessions. 

A peison who commits an assault upon a constable in the execution 
of his duty may also be dealt with summarily and sentenced to a fine of 


uciiu luuuui (Prevention oi unmes Act, ibVl (34 & 35 Vict. c. 

8. 12) ; see also, as to the summary jurisdiction, Prevention of Crimes Amend- 
ment Act, 1885 (48 & 49 Vict. c. 75), s. 2. Anyone may apprehend any 
person found committing an indictable offence in the night; a person so 

PTi MrVirk ncoonlfo J. _ _ _ 4*/\ 


vuiiimittiug ail jiiuiuiauie onence in tne nignt; a person su 
apprehended who assaults or offers any violence to anyone authorised to j 
apprehend him is guilty of a misdemeanour, the punishment for which is three ^ 
vears imnrisonment with nr without hard labour under the Prevention of 

12 


years’ imprisonment with or without 
Offences Act, 1851 (14 & 15 Vict. c. 19), 


i*' 


.S! 
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1 
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impossibility or lawful excuse (i). _ It is immaterial that the 
assistance would have been useless if it had been rendered ( j). 

The punishment for this offence is fine and imprisonment without 

hard labour (/c). 

Sub-Sect. 5. — Offences relating to Prisons etc, 

(i.) Prison Breach. 

1009 . A person is guilty of the common law offence of breach of 
prison who, while lawfully in the custody of the law for any cause 
whatever, whether criminal or civil, and whether he is actually 
within the walls of a prison or in the custody of any person who has 
lawfully arrested him, escapes from that custody by the use of any 
force (i). If the prisoner is under detention upon a charge of treason 
or felony, whether he has been convicted or not, the breach of 
prison is a felony; the punishment is then penal servitude for 
not more than seven nor less than three years, or imprisonment 
with or without hard labour for not more than two years (m); if 
the detention is upon a lesser charge, breach of prison is a 
misdemeanour {n) ; the punishment in that case is fine and 

imprisonment with or without hard labour (o).^ 

A prisoner may be convicted of breach of prison, although he has 
not been tried for the offence in respect of which he was com- 
mitted (p), but if he is first tried on indictment for the latter offence 
and acquitted, it seems that he cannot afterwards be convicted of 
the breach of prison {q), 

(t) R. V. Brown (1841), Car. & M. 314 ; R . y. Sherlock (1800), L. K. 1 C* C. R. 
20. There appears to be uo modern authority that there is a legal duty to 
afford physical assistance to the police to arrest in cases other than those 
involving a then existing or threatened breach of the peace, and in the oldei 
text-books the obligation seems to be confined to the case of affrays. See IJalton, 
CountiT Justice (ed. 1705), c. 8, p. 35 ; and Ritson on “ The Office of Constable 
(1815) at p. 40. 

ij) R. V. BrowUy su-pra, i 

(fc) This offence is triable at quarter sessions. As to resistance to a sherill, see 

Sheriffs Act, 1887 (50 & 51 Yict. c. 55), s. 8 (2). _ _ 

(/) 2 Hawk. P. 0., c- 18, ss. 1,4 ; R, v. (1821), Russ. & Ry. 458. If 

the person detained leaves the ]>n9ou or escai)es from custody without the use 
of force, the offence is called an “ escape ” ; see p. 508, post. • , a t 

(m) Criminal Law Act, 1827 (7 & 8 Geo. 4, c. 28), s. 8 ; Penal Servitude Act, 
1891(54 & 55 Viet. c. 69), s. 1 ; (1295), 23 Edw. 1, statute de f rangentihus prisonam. 

{n) 2 Hawk. P. C., c. 18, ss. 1, 8, 15, 16. It has been doubted whether 
there can be a convintmn fnr of orison . if the committal is for a felonj 


Sect. 5. 
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etc. 


Breach of 
prison. 


oiu; but see R. v. Waters (1873), 12 Cox, C. C. 390). it is submitteu tnai 
can only depend upon whether the prisoner was at the time in lawful custody 
or not. If, for instance, he were arrested by a private 2Jt^‘i'son upon suspicion 
of a felony which had not been committed, he could not be convictod of bieach 
of prison, if ho freed himself from the custody of that person. v c 

{o) Criminal Procedure Act, 1851 (14 & 15 Viet. c. 100), s. 29. Broach of 
prison is triable at quarter sessions. 

(p) 2 Co. Inst. 592. , , . 

(V) 1 Hale, P. C. 611. AYhere a piisoner upon a charge of felony made liis 
escape while under remand before the magistrates, and was afterwaids lecaj)- 
tured and the original charge then dismissed, it was held that he inight nevei- 
theless be indicted for the breach of prison, the dismissal by the justices not 
wing equivalent to an acquittal on an indictment (/?. v. Waters (18/3), 1- 

Cox, C. C. (Maivux, B.) 390). 
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Vagrants. 


Escape. 


By prisoner. 


By officer. 


„ ^ prisoner breaks out of prison to save his life as in the nax,^ 


person breaking or escapinrr out of anv 

le is commit'ted^bv'^^'!*' before the expiration of the term for which 
‘ j by\utue of the Vagrancy Acfc 1825 is tn Ba 

prisoifunti/theT”^^® and liable as such to be committed to 

L oi5e£^] t?L sessions. At quarter sessions he may 

moie thnn O V. With or without hard labour for not 

moie than a year and to be ^^'hlpped (a). 


(ii.) Escape. 


11) Tv- guilty of an escape {h) who, 

m-ison .force, escapes from custody or 

? nT ’ f ^ officer, intentionally or negligently allows 

an bnvfL from his custody; (3) being a private person. 

In tII iLo^ peison in his lawdul custody, permits him to escape, 
or nffAi if IS immaterial whether the escape is before 

wliPfW ^^o'^^otion or whether the prisoner was guilty or not, or 
whethei he was at the time of the escape actually in prison or on 
his way there or detained for the purpose of being sent there. 

P"soner escapes from any lawful custody, without force but 
oy art.Pce or simi ar means, he commits a common law misde- 
meanour punishable by fine and imprisonment (d). 


lendei an officer guilty of an escape, there must first 
een an actual and lawful arrest. If the ai’rest was of such a 


e8cape^v^fSa mis^demeiJ^ '''' attempt, by breaking the prison, to 

it) 1 IIa?P^c!^GU*. ^ 

(6‘) 2 Hawk. P. C., c. 18, s. 20 

(a) Vagrancy Act, 1825 (5 Geo. 4, c. 83), s. 5. 

(r) lota. 

^<) Had., s. 10. An oflender who has been ordered to be ooufin: 

n, breaks prison, is, if he is under sentence of im 

to leceive an addition of not more than two years to his tei-m : if hk 

SOTtence of penal servitude, he is to be treated in the same wafHHIother 
ff Ge^*4 servitude (see Transportation ^1^0824 

IS to lift ndBirlrrla * Mf’ offender is convicted of a recent escape, he 

l>v nn ‘iflflif ^ giiffty of felony. An attempt to break prison is punishable 
wlif h fi ^ore than twelve months' imprisonment to the sentence 

undergoing (Parkhurst Prison Act, 1838 (1 & 2 Viet. 

W.r A> Pentonville Prison, see Pentonville Prison 

Act, 1842 (o & 6 Vict. c. 29), s. 24. 

(h) See p. 507, ayde, and p. oil, pos^. 

U) the offence is breach of prison ; see p. 507, ante. 

• -1 ■^*1 ^he escaping prisoner was in custody on a 

i|rimina_l charge hard labour may be added (Criminal Procedure Act, 1851 

W14 lo Vict. c. 100), s. 29). This offence is triable at quarter sessions. 




A 


1 


i 


V 

I* 




i 

i 


i 




509 


Part X.— Offences against the Government. 

nature that the prisoner would have been justified in escaping, the 

officer is equally justified in releasing him(e). 

An escape of which an officer is guilty may be either voluntary 
or ne^^ligent. An officer who is guilty of a voluntary escape is 
punishable in the same way as the escaped prisoner who was in 

custody (/), and forfeits his office(5f). ^ 

If a person under detention for felony is guilty or tlie felony 

for which he is detained, the officer voluntarily permitting him to 

go is an accessory after the fact to that offence (//)• 

An bfficer who negligently allows his prisoner to escape is liable 
to be fined ( 0 - A head gaoler may be fined, when an escape has 
taken place by the negligence or even by the voluntary action of his 
subordinate (/:). If a prisoner escapes from gaol or from an officer, 
the presumption is that the gaoler or officer was negligent, as he 
should have seen that the gaol was secure, or have taken a suffi- 
cient force to convey the person arrested to prison ; but it is open 

to him to rebut this presumption (Z). , 

A gaoler or other officer is entitled to recapture a prisoner who 
has escaped by his negligence, and if he does so upon fresh pursuit 
and without losing sight of him, the officer cannot be convicted of 
an escape, as the law will assume that the prisoner still remained in 

his custody (w). 

1013 . A private person who has lawfully arrested another (a) is 
not only entitled, but bound, to hand him over to a person w'ho by 
law ought to have the custody of him. If instead of doing so he 
either voluntarily or negligently permits the person so arrested to 
escape, he is liable to the same extent and punishable in the same 
way as an officer. The liability of the private person ceases upon 

the delivery of the prisoner to a proper officer (o). 

It is a common law misdemeanour to aid a person to escape from 

lawful custody on civil process (2>). 


(c) 2 Hawk. P. C., c. 19, ss. 2, 3. . ... 

.(/) 1 Hale, P. C. 593; 2 Hawk. P. C., c. 19, ss. 22, 25. This ofleiice 
triable at quarter sessions, except where the felony of which the piisouei 
giiilty could not be tried there. 

(ff) 2 Hawk. P. C., c‘.i9, s. :50. 

(/') R. V. Burrvlge 3 P. Wins. 43!), 485. , 

(i) 1 Hale, P. C. G03 ; 2 Hawk. P. 0., c. 19, s. 31. The fine_ at conimon 1 
yas £100, if the prisoner escaping was an attainted felon, £5 if he had hf 
indicted but not attainted, and discretionary in other cases (2 Hawk, i . 

c. 19, s. 33). 

{k) 2 Hawk. P. C., c. 19, ss. 27, 29; Woodgate v. KnatchbuU (1787), 2 Tc 
Een. 148, 156. 

(l) 1 Hale, P. C. SOI ; 2 Haw'k. P. C., c. 19, ss. 15, 16. 

(m) 1 Hale, P, C. 602; 2 Hawk. P. C., c. 19, ss. 6, 13. to recapture 

an officer who voluntarily allows a prisoner to escape, see 2 Hawk. P. O., c. 
8 . 12 . 

(w) As to the circuljtetances under which a private person may la^fr 

arrest, see p. 296. 

» 1 Halo, P. C; 595 ; 2 Hawk. P. C., c. 20. . • . t ^ 

V. Alhm (1841), Car. & M. 295, where the prisoner aided had 
’cstod under a ca, continued in prison under an order ^ 

or the Relief of Insolv^lpDBbtors; see also 2 Co. Inst. oS9. As o esi 
suffered by officers, see 2 Hawk. P. C., c. 19; as to escapes suffered by pi 
persons, see ihid.y c. 20, 
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Tie pamshmenl for this offence ie fine and imprieonment(}). 


Aiding 
prisoner in 
custody to 
attempt to 
escape. 


Aiding 
prisoner 
in escaping, 


Aiding 
prisoner of 
war to 
escape. 


Permitting 
criminal 
lunatic to 
escape. 


1014. A person is by statute (r) CTiltv of fplnnv xvhr. 
prisoner to attempt to make his escfpe from any aao 7 m- ft? 

of commitment for treason or felony. ^ warrant 

The punishment for this offence is penal servitude for not mnra 


1015. Any person is hy statute (t) guilty of felony who aids anv 

pnsonerm escaping or attempting to esipe frora^FprlT 

w-ho, with intent to facilitate the escape of a prisi^er c™ i 

discuise or “I 
ai^uise or any letter, article, or thing (a). 

hard imprisonment Tith or without 

naia laboui lor not more than two years (i). ..y. 



nrhSil Everyone is hy statute (c) guilty of a felony who aids a 
piisouer of war to escape. 

The punishment for the offence is penal servitude for life or for 

not less than three years, or imprisonment with or without hard 
labour for not more than two years (d). 


ic servant in an asylum for criminal lunatics 

gui y 01 felony (^) who, tlirough wilful neglect or connivance, 
permits a person confined therein to escape. 

punishment for this offence is penal servitude for not more 
tnan Uve nor less than three years, or imprisonment with or without 
naid labour for not more than two years (/). 


q) The offence is triable at quarter sessions. 

(Escape) Act, 1742 (16 Geo. 2, c. 31), s. 3. By s. 4 a prosecution 
must be commenced within one year of the commission of the offence. The Act 
y ^ipp ms o a case where an attempt to escape has been made and there has 


‘ ‘ 1 ,, . — uaa ueen uiaue auu mere 

/" /? T 7 7V/; T ®Pply h there has been an actual escape 

^ ^ Ecach, 662). It is also a felony under this Act to convey 


into a gaol any disguise or arms for the purpose of facilitating the escape of 
prisoners {loid.^ s. 2). s. r 

(s) Ibid.; Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. The offence 

IS triable at quarter sessions. ' 

(t) Prison Act, 1865 (2s & 29 Viet. c. 126), ss. 3, 4, 37. The Act does not 
apply to prisons tor convicts under the superintendence of the Director of 
Convict Risons or to military or naval prisons (s. 3). As to convict prisons, 

militaiy and naval prisons, see Army Act, 1881 
(44 A 4o Vict. c. o8), ss. 20, 22, and Naval Discipline Act (29 & 30 Viet. c. 109), 

S* 


h) E.g., a crowbar {R v. Payne (1866), L. E. 1 C. 0. E. 27). 
h) Prison Act, 1865 (28 & 29 Vict. c. 126), s. 37. 

c) Prisoners of War (Escape) Act, 1812 (52 Geo. 3, c. 156), s. 1. 

d) Ibid. ; Penal Servitude Act, 1891 (54 & 55 69), s. 1. The offence 

IS not triable at quarter sessious. 


fe) Criminal Lunatic Asylums Act, 1860 (23 & 24 Vict. c. 75), s. 12. 

(/) Ibid.; Penal Servitude Act,. 1891 (54 & 55 Vict. c. 69), s. 1. If he 
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(iii.) Rescue , 


1018. Eescue, or rescous, is the offence of a person who forcibly 
frees another from a lawful arrest, whether such arrest he by a 
constable or a private person, or whether the person rescued is in 
prison or not. It differs in its nature and incidents from breach of 
prison in that the latter is committed by the prisoner himself and a 
rescue is by another person. 

By the common law if the person rescued is guilty of high treason, 
and to the knowledge of the rescuer was committed for that crime, 
the latter is guilty of high treason (<7). If the offence for which 
the person rescued is in custody is a felony or a misdemeanour, the 
rescuer is guilty of a felony or a misdemeanour respectively {h). 

If the person rescued is in the custody of a private person, the 
rescuer is only guilty, if he knew that the person rescued was in 
custody for a criminal offence ; but if he is in the custody of an 
officer or constable, it is otherwise, as he then rescues at his peril (i). 

If the person arrested is entitled to free himself from an 
unlawful or irregular arrest, a person rescuing him is not guilty 
of any pffence {k). 

flh^iison rescued must be tried for his offence before tlie rescuer 
is 'Sjfiylli^the rescue ; if the former is acquitted, the rescuer cannot 
unH^^^fcircumstances be convicted of felony, but he may be fined 
and i^^^Bned for a misdemeanour (/). If the person rescued is 
l^convicted of felony, and the offence of the rescuer is therefore 
felony, the rescuer is liable to penal servitude for not more than seven 
nor less than three years, or imprisonment with or without hard 
labour for not more than two years (//i)- If the rescue is committed 
under such circumstances as to amount to misdemeanour only, 
the punishment is fine and imprisonment with or without hard 
labour (n). 


Sect. 5, 

Offences 
relating to 
Arrest, 
Prosecution 
etc. 


Rescue. 


1019. Everyone is by statute ( 0 ) guilty of a felony who rescues in murder 
or attempts to rescue any person committed for or convicted of cases. 


carelessly allows such a person to escape, he is liable on suminar}' conviction to 
atino of £20 (ibid.). The offence is triable at quarter sessions. A penalty of £20 
iS imposed on an officer of a non-criminal lunatic asylum for assisting or con- 


the escape of a patient thereiroin (Lunacy Act, 1890 (68 Viet. c. o), 
^ 323). As to escape from retreats and reformatories lor ii 


°> ii.8 CO escape from retreats and reformatories lor inebriates, see Habitual 

^I’unkards Act, 1S79 (42 & 43 Viet. c. 19), s. 20 ; Inebriates Act, 1898 (01 & 02 

Viof A. iuw I-, lade under these Acts. 

decided in one case that knowledge 


Jicc, ib,y (^v ^ 415 Vict. c. lyj, s. 20 : 
Vict. c. 00), ss. 11, 18, and the regulations made 
..yd) 2 Hawk. P. 0 c. 21, s. 7. But it was deci 

f Ki. t 4.V ^ ' 


j m ' . ^ ^ * \J» mm A y t. VA V * w *» 

rescued was confined for treason is not essential (A*, v. Laisted 


(B>|0), Cro. Car. 583). 

UO 1 Hale, P. G. ooo ; 2 Hawk. P. C., c. 21, s. 1 ; A. v. Routed, supra ; 11. 

y* ^en(/er (1608), Kel. 70, 77. The offence is only triable at quarter sessions, 

i the felony or misdemeanour for which the persou rescued is in custody is 
triable there. 

P* C. 006 ; 2 Chitty, Criminal Law, 183, n. 

750 ^ tiawk. P. C., c. 21, s. 2 ; see, however, R. v. Aim 

(0 1 Hale, P. C. 598, 599. . , 

-.y'O Rescue Act, 1821 (1 & 2 Geo. 4, c. 88), s. 1 ; Penal Servitude Act, 18.11 

__ 


Almoj (1857), 3 Jui*. (n. s.) 


ocedi 

•m 
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Sect. 5. 

Offences 
relating to 
Arrest, 
Prosecution 

etc. 



murder. The punishment for this offence is penal servitude for life 

less than three years, or imprisonment with or without 
haid labour for not more than two years (j?). 


Convict at 
large. 


Pound- 

breach. 


Straying 

animals. 


(iv.) Convict at Large, 

1020. Any offender sentenced to penal servitude or banish- 
ment IS by statute ((?) guilty of felony who is afterwards at large 
within any part of the King’s dominions without some lawful exeuL 

before the expiration of the term for which he was sentenced to 
penal servitude or banishment. 

The punishment for this offence is penal servitude for life, or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years (r). 

Every person rescuing or attempting to rescue such offender from 

the custody of any gaoler or other person conveying him, or who 

com ej s or causes to be convej'ed to him any disguise, instrument 

toi enecting escape, or arms, is punishable as if the offender had been 
in prison (s). 

(v.) Pound-hreach. 

1021. Goods impounded upon a distress (t) either f< 

damage feasant are in the custody of the law ; and every 

takes them from the pound against the will of the person 

them is guilty of the common law misdemeanour know 

breach (?/). The punishment is fins and imjirisonm 
hard labour {a). 



1022. If animals straying are being taken to the pound by a 
public officer and they are rescued, the rescuer is guilty of a 
common law misdemeanour, although the cattle have not yet 
reached the pound, but it is otherwise if they are rescued while 
being distrained by a private person and before the impounding (h) 


{}>) Murder Act, ITul (25 Geo. 2, c. 37), s. 9; Puuishment of Offences Act, 
1837 (7 "Will. 4 & 1 Viet. c. 91), s. 1 ; Penal Servitude Act, 1891 (54 & 55 Viet, 
c. 09), s. 1. The offence is not triable at quarter sessions. 

/ \ ril A A ^ 


1 — - — — ^ AW AA w V l/V A. QvOOlV/liO* 

(</) Transportation Act, 1824 (5 Geo. 4, c. 84), s. 22 ; Transportation Act, 
(4 A o 4, c. 67); Penal Servitude Act, 1857 (20 & 21 Viet. c. 3), 

•> rni A :n j t j 1 • , > A - 


1 ^*-{4 (4 

ss. 2, 3. The Act ^will probably not apply to aliens deported under the Aliens 
Act, 1905 (5 Ldw. c. 13), a special punishment being provided for such aliens 
in case of their return to this country (ibid., ss. 3 (2), 7). See title Alieks, 
Vol. I., p. 323. 

(r) Transportation Act, 1824 (5 Geo. 4, c. 84), s. 22. The offence is not triable 
at quarter sessions. 

(.s') Ibiti. 

(t) As to what amoujits to an impounding, see title Distress. 

(//) Co. Litt. 47 b ; 2 Chitty, Criminal Law, 201 — 207 : 2 Hawk. P. 0., c. 10 


.XJIXJV. ± y ^ y y^XXLllXlKXl ±ja\y y ^ XIHWK. X* V., 

s. 56 ; and see the i)reamble to the Pound-breach Act, 1843 (6 & 7 Viet. c. 30). 
Qttctre whether an indictment lies in such a case, if a man retakes without 
force his own goods which have been unlawfully seized (//. v. IVnhhe (1876), 
10 1. R. C. L. 511, and see y?. v. Knight (1908), 1 Cr. App. Eep, 186) ; in other 
cases the mere act of taking goods out of the custody of the law is, it seems, 
indictable, whether force is or is not used (R. v. Butterfield (1892), 17 Cox, 
C. C. 598 ; R. V. Nicholmn (1901), 65 J. P. 298). The Pound-breach Act, 1843 
(6 & 7 Vict. c. 30), provides a punishment which can be awarded on summary 
conviction. 


(o) The offence is triable at quarter sessions. 
b) R. V. Bradshaw (1835), 7 C. & P. 233; and 

^ / V V 


(^) 
‘385. 


se 




itle Animals, VoL I 
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1023. Rescuing goods lawfully distrained for rates is a common 
law misdemeanour (c), upon the general principle that it is a 
criminal act to rescue goods which are in the legal custody of 
officers of the law, although there may be no breach of the peace, 
and although the goods may have been stored in an improper 
place {d ) . 

Sect. 6. — Offences affecting the Property and Prerogative of the 

Crown, 

Sub-Sect. 1. — Misapplication of Marks of Puhlic Departments, 

1024. Certain marks have been exclusively appropriated by 
statute to denote His Majesty's in'operty in public stores (<?). 
A person is guilty of a misdemeanour (/) who without lawful 
authority applies any of these marks to stores. The punishment 
for this offence is imprisonment Avith or without hard labour for 
not more than two years {g), 

1025. Everyone is guilty of a felony (//) who takes out, destroys, 
or obliterates, wdiolly or in part, any such mark or any mark what- 
soever denoting the property of His Majesty in any stores with 
intent to conceal the King’s property in them. The punishment 
for this offence is penal servitude for not more than seven nor less 
than three years, or imprisonment with or without hard labour for 
not more than two years (i). 


(c) R, V. llrenan (18o4), 0 Cox, C, C. 381 ; B. v. IHifijins (1851), 2 I. C. L. E. 
213 ; aud see title I)istkess. These offences are triable at quarter sessions. 

(d) See B. v. Beauchamp (1827), 5 L. J. (o. S.) (m. C.) 00. The rescue of goods 
seized bv the sheriff under an execution is a misdemeanour of a similar kind. 


Am to resistance to sheriff’, see Sheriffs Act, 1887 (50 & 51 Viet. c. 55), s. 8 (2). 

{e) Eor the marks appropriated for use generally upon stores under the 
control of the Admiralty or any public department or oflice, or of any person in 
the King’s service, see Public Stores Act, 1875 (38 & 39 Yict. c. 25), Sched. I. 
For the marks applied to the stores used for the jiurpohes of Greenwich Hospital, 
see Greenwich Hospital Act, 1865 (28 & 29 Viet. c. 89), s. 45 ; Public Stores 
Act, 1875 m & 39 Viet. c. 25), s, 17. 

(/) Public Stores Act, 1875 (38 & 39 Viet. c. 25), s. 4. 

(v) I hid. The offence is ti‘iable at quarter sessions. 

(A) Ihid.^ s. 5. As to obliterating the marks on regimental necessaries, see 
I'.i?’ Act, 1881 (44 & 45 Viet. c. 58), s. 156. The Public Stores Act, 

1875 (38 & 39 Viet, c. 25), by s. 12 incorporates the following sections of the 
Larceny Act, 1861 (24 & 25 Viet. c. 96): — Ss. 98, 99 (punishment of accessories), 
s. loo (restitution of goods upon conviction), s. 103 (apprehension without 
warrant; search warrant; seizure of person offering for sale or in pawn), ss. 

^ V“^\ summary convictions), s. 113 (repealed), s. 115 (offences 

within jurisdiction of Admiralty), s. 116 (fonn of indictment for a subsequent 
offence and proof of previous conviction), s. 117 (power of court in case of mis- 


1 J’? Act, 1HT5 (38 & 39 Viet. c. 25), s. 5 ; Penal Servitude Act, 

8.U (54 & c. 69), s. 1. It is a mi.sdemeanour to have possession 

01 ^liy of His Majesty’s stores reasonably suspected of being stolen or 
unlaw tuliy obtained and not to give to the court a satisfactory account of the 
manner in which they were come by. The punishment is a fine or two mouths’ 
xmpnsonment (Public Stores Act, 1875 (38 A 39 Viet. c. 25), s. 7). This offence 

H.L. — IX. 


Sect. 5. 

Offences 
relating to 
Arrest, 
Prosecution 
etc. 


Misapplica- 
tion of 
Governraent 
marks. 


Obliteration 
of marks. 
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Sect, 6. 

Offences 
affecting 
Property 
etc. of the 
Crown. 

Making 
counterfeit 
coin, gold 
or silver. 


Counterfeit 

coin. 


Criminal Law and Procedure. 

Sub-Sect 2.— Coinage Offences {Tc). 

Pei-son is by statute ® guilty of a felony (1) who 
alsely makes or counterfeits any coin resembling, oi am,areS 
intended to lesemble or pass for, the King’s current gold or silver 

or with any wash m- materials 
capable of producing the appearance of gold or of silver or bv anv 

means whatsoever washes over or eoloors any coin whatsoeTel 

lesembhng, or apparently intended to resemble or pass for any of 
piece of sih ei or copper or of coarse gold or coarse silver or of any 

esembhng, oi apparently intended to resemble or pass for, any of the 

m- ® m ’ '''' or with any wash 

01 mateiials capable of producing the colour or appearance of gold 
01 by any means whatsoever washes, cases over, or colours any of 
e s cm lent silver coin, or files or in any manner alters such 
com with intent to make it resemble or pass for any of the King’s 
current gold com ; or (5) gilds or silvers etc. any of the King’s 
current copper com with intent to make it resemble or pass for any 
ot the King s current gold or silver coin (n). 

The jinnishment for any such ofience is penal servitude for life, or 
01 not less than three years, or imprisonment with or without hard 
labour for not more than two years (o). 

1027. A coin which has been made or altered so as to be other 
than it ought to be, or made to resemble that which it is not, is a 
counterfeit coin(p). It is a question of fact for the jury whether 


may be punished on summary conviction, but the offender may be indicted, 

is not punished twice for the same offence (ibid,). The offence is 
triable at quarter sessions. 

(A') See title Coxstitutional Law, Vol. VI., p. 461. 

(/) Coinage Offences Act, 1861 (li4 & 25 Viet. c. 99), ss. 2, 3. To counterfeit 
the Iving s coin and to import ialse moniSgr from abroad resembling English 
money was^ treason by 25 Edw. 3, stat. 5, c. 2 ; but this enactment, so far as 
counterfeiting was concerned, was only declaratory of the pre-existing law 
(Bract., bk. 3, ff. 118 b, 119 b). Various enactments followed which were 
amended and consolidated by stat. (1832) 2 & 3 Will. 4, c. 34, which repealed 
that part of 25 Edw. 3, stat. 5, c. 2, which related to false money, coining thus 
ceasing to be treason. The law on the subject is now to be found entirely in 
the Coinage Offences Act, 1861 (24 & 25 Viet. c. 99). In that Act ‘^the King’s 
current gold or silver coin ” and “ the King’s copper coin ” include respectively 

01’ silver or copper (or bronze) coin coined in any of His Majesty s 
mints, or lawfully current by proclamation or otherwise in any part of the 
lung’s dominions, and “ the lung’s current coin has a similar meaning (s. !)• 
Ialse or counterfeit coin “ resembling or apparently intended to resemble or 
pass for any of the King’s current gold or silver coin ” includes any of the 
cuiTent coin which has been gilt, silvered, washed, coloured, or cased over or 
in any manner altered to resemble or pass for any of the King’s cuiTent coin of 
a higher denomination, see Ii. v. Ide^'^ncuut (1879), 4 Q. B. D. 284, C. C. R. 

(m) Coinage Offences Act, 1861, s. 2. 

('/?) Ibid.j 6. 3. 

(o) //>/(/., ss. 2, 3. The offence is not triable at quarter sessions.^ 

(p) Pi. y. Hermanrt, supr^^ at p, 288, C. C. E., where a genuine sovereign 
which had been fraudulently filed at the edges so as to reduce the weight by 
one twenty-fourth, a new milling having then been added, was held to be a 
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the counterfeit so nearly resembles any current coin as to be 

intended to resemble or pass for it (q). 

The offence of counterfeiting consists in the making or altering 
of the coin ; it is not necessary that there should have been 
any attempt to utter it (a). Any credible witness may prove that 
the coin in question is counterfeit (6). 

1028. It is by statute (c) a felony to impair, diminish, or lighten 
any of the King’s current gold or silver coin with intent that the 
coin so impaired etc. may pass as current coin. The punishment is 
penal servitude for not more than fourteen nor less than three years, 
or imprisonment with or without hard labour for not more than 
two j’ears (d), 

1029. Everyone is by statute (<?) guilty of felony who unlawfully 
has in his custody or possession (/) any filings, clipping, or gold or 
silver bullion, or any gold or silver in dust, solution, or otherwise, 
which has been produced or obtained by impairing, diminishing or 
lightening the King’s current gold or silver coin knowing it to have 
been so produced or obtained. The punishment is penal servitude 
for not more than seven nor less than three years, or imprisonment 
with or without hard labour for not more than two years {(/). 

1030. Everyone is by statute (/O guilty of felony who without 
lawful authority or excuse (i) buys, receives, pays, or puts off any 
false or counterfeit coin resembling or apparently intended to 
resemble or pass for any of the King’s current gold or silver coin 
at a lower rate or value than the same imports or was apparently 
intended to import (j). In an indictment for this offence it is enough 
to allege that the accused did buy etc. the false or counterfeit coin 


false aud counterfeit coin. With regard to colouring coins to resemble genuine 
coins or coins of a higher denomination see li. v. Lavty (ITTU), 1 Leach, 153; 
Ji. V. Cast (1795), 1 Leach, 154, n. ; B. v. Tnrner (1838), 2 Mood. C. C. 42 



making pieces of metal apparently resembling a shilling in size and colour, but 
bearing no impression whatever ; and see R. v, Byrne (1852), G Cox, C. C. 475 ; 
li. V. Robinson (18()5), 10 Cox. C. C. 107, C. C. E. 

(a) 1 Uale, P. C. 228 ; nor, apparently, an intention at any time to utter it. 
\h) Coinage Offences Act, 1861 (24 & 25 Vict. c. 99), s. 29. 

<■) 1 bid.., s. 4. 

{(1) Ibid. The offence is triable at quarter sessions. 

(e) Ihid.y 8. 5. 

(/) A person has any matter mentioned in the Act in his custody or pos- 
session not only if he has it in his personal custody or possession, but also if he 
knowingly and wilfully has it in the actual custody or possession of any other 
person, and also knowingly and wilfully has it in any dwelling-house or other 
building, lodging, apartment, field, or other place, open or enclosed, whether 
belonmng to or occupied by himself or not, and whether such matter shall be 
so had for his own use or benefit or for that of any other person {ibid. s. 1). 
bee J1 y. Sktrrit (1826), 2 C. & P. 427 ; li. v. (ierrisl, (1839), 2 Mood. & E. 219 ; 

V. (1889), 53 J. P. 822 ; II. v. Weeks (1861), Le. & Ca. 18. 

(;/) Coinage Ollences Act, 1861 (24 & 25 Viet. c. 99), s. 5. The offence is 
triable at ejuarter sessions. 

{h) Ibid.^ 8. 6. 

{]) authority or excuse lies on the party accused (ibid.). 


Sect. 6. 

Offences 
affecting 
Property 
etc. of the 
Crown. 


Lightening 
etc. the 
King’s gold 
or silver coin. 


Unlawful 
possession of 
filings etc. of 
gold etc. 


Buying etc. 
counterfeit 
gold or silver 
coin. 


L h 2 
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Sect, 6. 

Offences 
afiecting 
Property 
etc. of the 
Crown. 

Importing 
counterfeit 
gold or silver 
coin. 


Exporting 
counterfeit 
gold or silver 
coin. 


Uttering 
counterfeit 
gold or silver 
coin. 


Possession of 
three or more 
counterfeit 
coins. 


Criminal Law and Procedure. 
tithoi ineging to X't Lt eTc.'ft (Tr‘^ 

® LI “Me tS 

Kingdom from beyond the seas any false or crnterfeit coin 

intended to resemble, the King’s current 
gold or silver com knowing it to be false or couAterfeit &. 

not lets^ P®“^^ servitude for life, or for 

labo ir for ™Pi’'so““ient with or without hard 

labour loi not more than two years (n). 

wlm^whbrwf^lY ^7 statute (o) guilty of a misdemeanour 

inton?? 7^’ ‘^^’^^^terfeit coin resembling, or apparently 

mtended to resemble, any of the King’s current coin, with know- 
ledge that it IS counterfeit. 

The punishment for this offence is imprisonment with or without 
naicl labour for not more than two years (^?), 

1033. It is a statutory misdemeanour (b) to tender, utter, or put 

otl any lajse or counterfeit coin resembling, or apparently intended 

0 lesemble, the King’s current gold or silver coin knowing the same 
to be false or counterfeit. 

The punishment is imprisonment for not more than one year 
with or without hard labour (e). 

1034. Eveiyone is by statute (d) guilt}'’ of a misdemeanour who 

so utteis such coin, and who has at the time of such uttering in his 

custody or possession any other jiiece of false or counterfeit gold or 

Sliver coin, or w^ho on the day of such uttering or within ten days 

next ensuing tenders, utters, or j^uts off any other false or counterfeit 
gold or silver coin. 

J. 1 , punishment for this offence is imprisonment for not more 
than twD years with or without hard labour (e), 

1035. A person is by statute (/) guilty of a misdemeanour who 
has in his custody or possession three or more pieces of false or 
counterfeit coin resembling, or apparently intended to resemble or 
pass for, any of the King’s current gold or silver coin knowing the 
same to be false or counterfeit and with intent to utter or put off the 
same or any of them. The punishment is penal servitude for not 

(k) Coinage Offences Act, 1861 (24 & 25 Viet. c. 99), s. 7. 

(/) Ibid. 

(wi) The proof of the authority or excuse lies on the party accused (ibid,). 

(71) Coinage Offences Act, 1861 (24 & 25 Viet. c. 99), s. 7 ; Penal Servitude Act. 
1891 (o4 & 00 Viet. c. 69), s. 1. The offence is not tz’iable at quarter sessions. 

(o) Ibid., s. 8. As to importing counterfeit coin into the British colonies, 
see Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), ss. loO, 151. 

(a) Ibid. The offence is triable at quarter sessions. 

(5) Ibid., s. 9. 

(c) I hid. The offence is triable at quarter sessions, 

(d) Ibid., 9 . 10. 

(c) Ibid. The offence is triable at quarter sessions. 

(/) Coinage Offences Act, 1861 (24 & 25 Viet. c. 99), s. 11. 
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more than five nor less than three years, or imprisonment with or 
without hard labour for not more than two years (y). 

1036. A person is by statute {h) guilty of felony who, having been 
convicted of any of the three last-mentioned misdemeanours or of 
any felony under any Act relating to the coin of the realm, afterwards 
commits any of such misdemeanours. The punishment is penal 
servitude for life or for not less than three years, or ^imprisonment 
with or without hard labour for not more than two years (i). 

1037. A person is by statute (j ) guilty of a misdemeanour who 
tenders or utters as and for any of the Iving’s current gold or silver 
coin and with intent to defraud any coin not being such current 
gold or silver coin, or any medal or piece of metal resembling in 
size, figure, and colour the current coin for which it is tendered or 
uttered, such coin, medal, or piece of metal being of less value than 
the current coin as and for which it is tendered. 

The punishment is imprisonment for not more than one year 
with or without hard labour (k). 

1038. A person ■who knowingly offers counterfeit coin for the 
purpose of putting it in circulation is guilty of uttering, whether 
it is accepted or not by the person to whom it is offered (/). 

Uttering counterfeit coin being a misdemeanour, two or more 
persons may be convicted of a joint uttering, although the actual 
passing of the coin may be done by one of them in the absence of 
the others, provided they were all engaged in the common purpose 
of uttering counterfeit coin and the coin in question was uttered in 
execution of the common purpose (m). 


(^) Coinage Offences Act, 1861 (24 & 25 Yict. c. 99), s. 11 ; Penal Servitude 
Act, 1891 (54 & 55 Viet. c. 49), s. 1. The offence is triable at quarter sessions. 

(/i) Coinage Offences Act, 1801 (24 & 25 Viet. c. 99), s. 12. There is a pre- 
vious conviction within the meaning of the section, although the prisoner was 
relea.sed upon a recognisance to come up for judgment if called upon (/?. v. 
lilahj, [1894] 2 Q. B. ItO, C. C. K.). If a person is indicted under this section, 
the previous conviction must he charged in the indictment, but the prisoner is 
in the first instance arraigned and tried only on the subsequent offence, and the 
previous conviction cannot be proved, until after he has been convicted of the 
subsequent offence [ML, s. 37 ; II. v. Martin (1809), L. R. 1 C. C. R. 214). If 
the jury negative the previous conviction, the indictment fails, as the prisoner 
cannot upon it be convicted of the misdemeanour of uttering (li. v. Thomas 
(1875), L. R. 2 C. C, R. 141). 

(i) Coinage Offences Act, 1861 (24 & 25 Viet. c. 99), s. 12. The offence is not 
triable at quarter sessions. 

J) Ibid., 8. 13. 

k) Ibid. The offence is triable at quarter sessions. 

(/) If V. Welch (1851), 4 Cox, C. C. 430, C. C. R. In B. v. Pafje (1837), 8 
^22, Lord Abixoer, C.B., held that the giving away of bad money in 
charity was not an uttering of it with intent to defraud. The correctness of 

the ruling in this case was much doubted by the court in B, v. (1845), 

1 Cox, C. C. 250, in which case it was held that a man who knowingly gave a 
counterfeit sovereign to a woman as a reward for her prostitution was guilty 
m uttering it. In B. v. Ion (1852), 2 Den. at p. 484, Alderson, B., said that 
B. V. PiKje had been overruled ; see also B. v. tihahard (1811), Russ. & Ry. 200 ; 
It V. Bad ford (1844), 1 Den. 59. 

(m) It V. Greenwood (1852), 2 Den. 453, overruling B. v. Else (1808), Russ. & 

K>. 142, Ity. Manners (1837), 7 C. & P. 801, and other similar cases; see also 
It v. Ilurse (1841), 2 M:ood. & R. 300. 
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CiuMiNAL Law and Procedure. 

nr Jn ^ defendant knew that the coin uttered was false 

01 counterfeit, and to negative accident or mistake, evidence mav be 

that other counterfeit money was found in his possession L 

base money, whether of the same denomination or not, provided 
that in the opinion of the judge these utterings were not so remote 
in point of time as to be wholly disconnected mth each other (n). 

^ hy statute (o) guilty of a felony who (1) falsely 

to i 1 any com resembling, or api^arently intended 

o ie emble or pass for, any of the King’s current copper coin; or 

{ 2 ,) buj s, sel s, receives etc. any false or counterfeit coin resembling 

01 apparently intended to resemble or pass for, any of the Kmg"s 

copjiei coin at a lower rate than the same imports or was 
ajDparently intended to import. 

The punishment is jienal servitude for not more than seven years 
nor less than three years, or imprisonment with or without hard 
labour tor not more than two 3"ears(p). 


^ person is hy statute (17) guilty of a misdemeanour who 
U) tenders, utters, or puts off any false or counterfeit coin resem- 
bling, or apjiarently intended to resemble or pass for, the King’s 
current copper coin kno\ying it to be false or counterfeit; or (2) has 
in nis custody or possession three or more pieces of such counterfeit 

coppei com knowing the same to be false or counterfeit and with 
intent to utter the same or anj^ of them. 

Ihe jmnishment is imprisonment for not more than one year 
with or without hard labour (r). 


1041. Everyone is by statute (.s) guilty of a misdemeanour who 
defaces aii}^ of the King’s current gold, silver, or coj^per coin by 

stamping any names or words thereon, whether such coin is or is 
not thereby diminished or lightened. 

The punishment is imprisonment for not more than one year 
with or without hard labour {(), 

^^o tender of payment in money made in any gold, silver, or 

copjier coin so defaced by stamping as above mentioned is to be 
allowed to be a legal tender {ti). 


1042. It is by statute a felony (x) to make or counterfeit any 
kind of coin not being the King’s current gold or silver coin, but 

(«) //. V. jrhi!ei/(or I(y/e) (1804), 2 Leach, 983; R. v. JJall (ISOS), 1 Camp. 
32c.; L v.Foi-sUr (ISoo), Dears. C. C, 456; R. y. Cohlouyh (1882), 15 Cox, 
C. C. 92 (0. C. E. (Ir.)) ; R. v. Fuller (1816), Euss. & Ey. 308; R. r. OUR, 

[1900] 2 Q. B. 758, 781, 782, C. C. E. 

(0) Coinage Offences Act, 1861 (24 & 25 Viet. c. 99), s. 14. 

{p) s. 15. 

(r^) Ihid.,, s. 15. As to custody or possession, see note(/) on p. 515, a)de. 

(?*) I hid. The offence is triable at quarter sessions. 

(s) Coinage Offences Act, 1861 (24 & 25 Viet. c. 99). s. 16. 

(1) I hid. 

(ii) lhiiL,s. 17. A person who tenders, utters, or puts off a coin so defaced 

is liable on conviction before justices to a penalty of 405 . ; but no person can 
jiroceed for the penalty ■without the consent of the Attorney-General [ibid.). 

(.)’) Coinage Offences Act, 1861 (24 & 25 Viet. c. 99)/s. 18; IL v. Boherts 
(1855), Dears. C. C. 539. 
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resemblin", or apparently intended to resemble or pass for, any 
.old or Sver coin of any foreign prince, State, or country. 

^ The punishment is penal servitude for not more than seven noi 
less than three years, or imprisonment with or without hard laboui 

for not more than two years (y). 


1043. It is by statute {z) a felony knowingly to bring any such 

counterfeit gold or silver foreign coin into the Lnited Kingdom. 

The punishment is penal servitude for not more than seven nor 
less than three years, or imprisonment with or without hard labour 

for not more than two years («). 


1044. It is by statute {h) a misdemeanour to utter any such coin 

knowing it to be counterfeit. . 

The punishment is imprisonment for not more than six months 

with or without hard labour, and for a second offence imprisonment 

for not more than two years with or without hard labour (c*). 

Everyone is by statute (d) guilty of a felony who utters such com 

after two previous convictions. , i au 

The punishment is penal servitude for life or for not less than 

three years, or imprisonment with or without hard laboui for no 
more than two years (e). 


1045. Everyone is by statute (/) guilty of a misdemeanour who 
makes falsely or counterfeits any kind of coin intended to lesemb e 
or pass for any copper coin or any other coin made of any meta oi 
mixed metals of less value than the silver coin of any foreign btate. 

The punishment for the first ofience is imprisonment for one year 
with or without hard labour, and for the second offence penal servi- 
tude for not more than seven nor less than three years, or imprison- 
ment with or without hard labour for not less than two years (f/). 


1046. Everyone is by statute Qi) guilty of a felony who knowingly 
and without lawful authority or excuse, makes, mends, begins or 


The offence 


{y) Coinage Offences Act, 18(51 (24 & 2j Viet. c. !I9), s. IS; Penal Servitude 
Act, 1891 (54 & 55 Viet. c. 09), s. 1. The offence is triable at quarter sessions. 

(z) Coinage Offences Act, 1801 (24 & 2.3 Yict. c. 09), s. 19. 

(n) Coinage Offences Act, 1861 (24 & 25 Viet. c. 99), s. 19 ; Penal Servitude 
Act, 1891 (54 & 55 Viet. c. (59), s. 1. The offence is triable at quarter sessions. 
(5) Coinage Offences Act, 1861 (24 & 25 Viet. c. 99), ss. 20, 21. 

(f) / hi<L The offence is triable at quarter sessions. 

((/) Ibid.j s. 21. 

(^') I hid. ; Penal Servitude Act, 1891 (o4 & 66 Viet. c. 69), s. 1. 
is not triable at quarter sessions. 

/) Coinage Offences Act, 1861 (24 & 25 Viet. c. 99), s. 22. 

^^) Ibid. ; Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. 
is triable at quarter sessions. A person who without lawful authority or excuse 
has in his possession more than live pieces of counterfeit foreign coin torieits tne 
same on summary conviction, and also forfeits £2 for every such piece oi 
counterfeit coin. Half of this penalty is payable to the informer and the 
half to the poor of the parish (Coinage Offences Act, 1861 (24 A 25 Viet, c.99;, s. -o). 

(/i) Coinage Offences Act, 1861 (24 & 25 Viet. c. 99), 3.24. A galvanic baUery 
is a “ machine” within the meaning of this section (7i. v. Goirr (1863), 9 Cox, 
C. C. 282). If a person employs a die-sinker to make for a pretended innocent 
purpose a die fitted to make shillings and the die-sinker acts innocently and 
with the knowledge of the authoiities of the Mint, the employer may bo con- 
victed of making the die (Jl. v. Han/itn (1844), 2 Mood. 0. C. 309). An 
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Sect. 6. 

Offences 
affecting 
Property 
etc. of the 
Crown. 


pioceeds to make or mend buvs «;p]1q nv Lo • i,* 

SiSf S ‘Jx5F= j- 0 / 

s “sir; f p“” oOsite “ -rt? 

siffsilig 


Making etc. 
instruments 
for counter- 
feiting copper 
coin. 


laboui for no^ '“P^'^sonment with or without hard 

lauoui 101 not more than two years (j). 


'"S pun 'f ^ eunXVp?efcl“‘' 

foi not it T'’ ™P'';®onment with or without hard labour 
101 not more than two years (Z). 


Conveying 
coining tools 
out of the 
mint. 


statute (m) guilty of felony who without 
knowingly conveys out of any of His 
dip iinifp ^ puncheon, counter puncheon, matrix, stamp, 

cntfn^f^’ press, or engine used in the 

mptnl p ^^1^’ useful part thereof, or any coin, bullion, or 

metal or mixture of metals. 

punishment is penal servitude for life or for not less than 

rriAv^ ™Piisonment with or without hard labour for not 

more than two years (a). 


the wOT^s^'^wi^holiM* (and also for offences against other sec^ns where 

act waslne withol allege that the 

sectiors Srono^ la^M authority or pcuse, although in each of these 

Dri^oner f/? v l/n authority or excuse is thrown upon the 

fh^L. id‘h^;ir''.'^ 284)- The intent with which 

coinino- is imin?t#ir’ possession the particular instmment of 

inteiulfd to Kp ii« iT ’ ^ knew that it was one which was adapted and 

ntended to be used for making counterfeit coin (ibid. ; R, y. Bell (175^), 1 East, 

1 . C. 169 , and see DkIcihs v. Gdl, fl89GJ Q B 310) ^ 

(t) As to possession, see note (/) on p. 515, ante. 

niV-ST"T & 25 Yict. c. 99), s. 24. This offence is 

not triable at quarter sessions. 

(/i:) Ihid.^ s. 14. 

(/) Ihkl. ■ Penal Servitude Act, 1891 (54 & 55 Yict. c. 69), s. 1. This offence 
is triable at quarter sessions. 

(m) Coinage Offences Act, 1861 (24 & 25 Yict. c. 99), s. 25. This offence is 
not triable at quarter sessions. 

(»') The following provisions of the Coinage Offences Act, 1861, relate 

to the discovery of counterfeit coin and coining tools and the destruction of 
counteifeit or diminished coin. If anyone finds in any place or in the custody 
01 any person having the same without lawful authority or excuse any false or 
counterleit coin, whether English or foreign, or any instimment for making the 


Part X. — Offences against the Government. 


521 


I 

% 

V 


1049 . Every offence of falsely making or counterfeiting any coin 
or of buying, selling, receiving, paying, tendering, uttering or putting 
off or of offering to buy, sell, receive, pay, utter or put off* any false 
or counterfeit coin against the provisions of the Act is to be deemed 
to be complete, although the coin so made etc. is not in a fit state 
to be uttered or the counterfeiting is not finished (o). 

Sub-Sect. 3. — Concealing Treasure Trove, 

1050 . Treasure trove is gold or silver, in coin, plate, or bullion, 

whei'eof no person can now prove the propertj^ hidden in ancient 
time and discovered recently ; it belongs to the King or to some 
lord or other person by the King’s grant or prescription (p), the 
primd facie presumption always being that it belongs to the 
King ^ 

Every person is guilty of a common law misdemeanour (r) who 

finds treasure trove and conceals it. 

The punishment is a fine and imprisonment without hard 
labour (s). 

It is a part of the duty of the coroner to hold an inquisition to 
inquire who were the finders of treasure trove and who is suspected 
of concealing it (0, but the holding of such an inquisition is not 
necessary before indicting a person for concealment of the 

treasure («)• 

The offence consists in intentional concealment ; it is not 


same, or any gold or silver, whether in dust, solution, or otherwise obtained 
by diminishing the King’s current gold or silver coin, it is lawful for him, and 
he is required, to seize it and take it before a justice of tho peace ; a justice of 
the peace may also issue a search warrant for the discovery of false and counter- 
feit coin and instruments of coining {ibid., s. 27 ; see also s. 31. -which provides for 
the apprehension by any person of olfenders found committing any indictable 
offence against the Act). Where any coin is tendered as the King’s current gold 
or silver coin to any person who suspects it to be diminished otherwise than by 
reasonable wearing, or to be counterfeit, he may cut, break, bend, or deface such 
coin. If it appears to be diminished or counterfeit, the person tendering it must 
bear the loss. If it is of duo weight and appears to be lawful coin, the person 
defacing it must receive it as such. In case of dispute as to whether the coin is 
diminished or counterfeit this question is to he determined in a summary way 
by a justice of the peace. Tellers at the Exchequer and the receivers-general 
of every branch of the Revenue are required to break or deface every j)iece of 
counterfeit or unlawfully diminished gold or silver coin tendered to them in 
payment (ihuLy s. 26). As to apprehension of offenders, see p. 300, note (d), 
ante. ; and as to accessories, see p. 2 .j3, ante. 

(o) Coinage Offences Act, 1861 (24 & 26 Viet. c. 99), s. 30. See further, as 
to venue, ibid., s. 28, and pp. 256, 258, 284, 286, ante ; as to offences committed 
within the jurisdiction of the Admiralty, ibid., s. 36 ; proof of previous con- 
victions, ibid., s. 37 ; fining offenders and binding them to keep the peace, 
ibid., s. 38. 

(/>) 3 Co. Inst. 132; Termes de la Ley, 565; Chitty, Prerogative of tho 
Crown, 152; and title Constitutional LaV, Yol. Yll.,'p. 212. 

((j) A.-G. V. jMoore, [1893] 1 Ch. 676, 683. 

(r) 3 Co. Inst. 132. 

(s) The offence is, it seems, an offence against the prerogative of tho King 
and therefore not triable at quarter sessions (Quarter Sessions Act, 1842 (5 & 6 
Viet. c. 38), 8. 1). 

(t) Coroners Act, 1887 (50 & 51 Yict. c. 71), s. 36, repealing stat. do 
Coronatoris, 4 Edw. 1, stat. 2, s. 1 ; see title Coroner, Yol. YIII., p. 247. 

(u) IL V. Toole (1867), 11 Cox, C. C. 75, C. C. R. (Ir.). 
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necessary to allege in the indictment that the defendant acted 

fraudulently, although the word “ fraudulent ” is commonly used in 
some old authorities (r). 



Sub-Sect. 4. — Smuggling. 

1051. Smuggling consists in bringing on shore, or in carrying 
from the shore, ^ dutiable goods, wares, or merchandise for which duty 
has not been paid, or goods the imj^ortation of which is prohibited {x). 

1052. Every person is by statute {a) guilty of a misdemeanour 
who after sunset and before sunrise between the 21st September 
and the 1st April, or after 8 p.m. and before 6 a.m. at any other 
time of the year, makes or assists in making any signal from shij), 
boat, or shore for the purpose of giving notice to any person on 
board any smuggling ship or boat. 

Ihe punishment is the forfeiture of £100 or imprisonment for 
one year with or without hard labour {h). 


1053. Every person is by statute (c) guilty of a felony who 
maliciouslj" shoots at any vessel or boat belonging to His Majesty’s 
navy or in the service of the revenue, or maliciously shoots at, maims, 
or wounds any officer of the army or navy, or any mariner or coast- 
guard emploj’ed in the prevention of smuggling and on fuUpay, or 
any officer of customs or excise, or any person acting in aid, in 
the execution of his dut 3 \ 

The punishment is penal servitude for not more than five nor less 
than three years, or imprisonment with or without hard labour for 
not more than two j^ears (d). 


1054. A person is by statute (c) guilty of a misdemeanour who 
procures any person or persons to assemble for landing, carrying or 


(t') 7?. t. Thomas (1SG:5), Le. & Ca. 318. 

(x) 1 Hawk. P. c. 30, s. 1. The penalty for smuggling is that the 
goods smuggled (Customs Consolidation Act, 187() (39 & 40 Vict. c. 36), s. 177), 
and the ship, boat, carriage, or horse used for their conveyance s. 20)^), 

are forfeited to the Crown, and the offender is also liable to forfeit either treble 
the value of the goods, including the duty thereon, or £100, at the election of the 
Commissioners of Customs {ihid.y s. 186). The forfeitures are recoverable by 
action, ihid.y s. 218. 

(«) Customs Consolidation Act, 1876 (39 & 40 Yict. c. 36), s. 190; see also 
ss. 191, 192. 


(h) Ibid. 

(c) Ihid.y s. 193; see also Customs and Inland Revenue Act, 1881 (•I’l 
A’ict. c. 12), s. 12, which imposes a penalty of £100 for rescuing any person 
apprehended for an 5- offence against the Cu«ftB|fc>Vct, 1876, which is punishable 
by fine or imprisonment, or for preventin^liflNi^rehension of such a person, 
or for assaulting or obstructing any officer of customs while acting in the 
execution of his duty. The penalty is. it seems, recoverable by action. 

[d) Customs Consolidation Act, 1876 (39 & 40 Vict. c. 36), s. 193 ; Penal 
Servitude Act, 1891 (54 & 55 Vict. c. 69), s. 1. Under the Customs Consolida- 
tion Act, 1876, a sentence of imprisonment for three years without hard labour 
could be given. Qiuere whether a sentence of three years’ imprisonment 
could now be inflicted for this offence (Penal Servitude Act, 1891 (54 & 55 \ict. 
c. 69), s. 1). Qucere also whether this or the last-mentioned offence is triable at 
quarter sessions (Quarter Sessions Act. 1842 (5 & 6 Vict. c. 38), s. 1). 

(p) Customs Consolidation Act. 1876 (39 & 40 Vict. c. 36). s. 189; see 
s. 188, which is repealed by the Customs and Inland Revenue Act, 1879 (42 & -13 
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concealing any goods which are prohibited from being imported, or 

the duties for which have not been paid or secured. 

The punishment is imprisonment with or without l^^id labour 

for twelve months ; if any person engaged rn landing etc. sue 
goods is armed with firearms or other offensive weapons, or whe hei 
BO armed or not is disguised in any way, or, beirig so armed or 
disguised, is found with any goods liable to forfeitine ^ 

Customs Acts within five miles of the sea coast or of a tidal \ , 

he is liable to imprisonment with or without hard laboui foi not 

^ liL^g^e^ubro^-Sks'are “ offensive weapons.” The expression 
includes anything that is not in common use for any other pui pose 

but a weapon; but a common whip is not such 
probably, is a hatchet which is caught up accidentally dm in,, the 

heat of an affray {cj). 

1055. All indictments and informations for any offence against 
the Customs Acts in any court or before any justice must be broirgh 
or exhibited within three years next after the date of the offence 

committed (It), 

Sect. 7 . — Offences relating to Elections. 

1056. There are various criminal offences in relation to bnbery 
at elections, undue influence, evasion of the Ballot Act, peisona 
tion, and neglect or delay in the issue of writs for elections ; these 
offences are treated of in another part of this work (i). 

Sect. 8.—Ofences on the Ilicjh Sean. 

Sub-Sect. Piracy, 

1057. Piracy gentium (j) consists in destroying, attacking, 

or taking a sliip, or taking any part of its tackle or caigo, ^ 

owners on the high seas, or within the jurisdiction of the Auinira y, 
by acts of violence or by putting in fear, and by a body of men ac ing 
without the authorisation of any State or politicallj' oiganise 
society {k ) . 

Viet. c. 21), s. 14, aud schedule, but is replaced by s. 10 of the last-meutwned 
Act, which is to the same effect (see Stephen, Digest of the Crimiual juw, > 
n.). 

(/) Customs Consolidation Act, 1876 (39 & 40 ^ ict. c. i, ‘Vifi 

0/) E. V. Fletcher (1742), 1 Leach, 23 ; E. v. JIutchinsou (LS4), 1 Leach, 33. , 


Elections. 


s. 257. 


342, n. ; E. V. Noakts (1832), 5 C. & P. 326 

(h) Customs Consolidation Act, 1876 (39 & 40 Vict. c. 36), ■ 

probably an indictment for a conspiracy to infringe any of the pio\ s . 
the Acts could be prefeiTed after the expiration of three years 
Thompson (1851), 16 Q. B. 832). 

(t) See title Elections. , , „ 

(i) Piracy was not, properly speaking, felony at common law, an i 

of all felonies did not include piracy (1 Hawk. P. C., c. 20, s. 1- , • ■ • 

111 ; E. V. Morphea (1696), 1 Salk. 85). It was, however, known ^ 

civil law, aud was tried according to that law by the admiral or bis t ep T 1 . 
to the Offences at Sea Act, 1536 (28 Hen. 8, c. 15) ; see preamble to that 
statute; Molloy, Do Jure Maritimo, bk. 1, c. 4, s. 24 ; Co. Litt. 3J a. 

{k) In A.-G. for Ilont/ Kona v. Kivok-a-Siny (1873), L. R. o -I . • < ’ 

tbe Privy Council approved as a correct exi)Osition of the law as 
constitutes piracy jure yentiam the following passage from the chaige 
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punishment for this offence is penal servitude for life or for 
labour for not more than two years ( 1 ). wiinout Hard 

1058. The King’s courts have jurisdiction to try all cases of 
piracy jare gentium in whatever part of the seas and upon whose- 

be committed, and whether the abused are 

lligt a? 

If the act of depredation was committed, even without the King’s 

commission, upon a subject of a State at enmity with the King, it 
does not amount to piracy. ® 

It is piracy for a man who holds the King’s commission to 
despoil those with whom his commission does not authorise him to 
ngnt, if they are in amity with the King (n). 

The place where the alleged piracy was committed must be within 
the jurisdiction of the Admiralty ( o). 


grand jury in 7?. v. Dawson (me), 13 State Tr. 454 piracy is only a sea 
AZ,Vnif. "°^b"ry within the jurisdiction of the 

and aftei wards carry away the ship itself or any of the goods with a felonious 
intention in any place where the Lord Admiral hath jurisdiction, this is robbery 
and pmicy. But see Stephen, History of the Criminal Law, Vol. II., 28. Several 
aefanitions of this offence by juiists of various nationalties are coUected in Hall 
on International Law, 5th ed., p. 260, n. The words “ or politically organised 
society have been added to the definition in the text to meet the case of a body 
o per^ns acting in what they suppose to be the public interest of their country, 
or public ends, and not with a view to satisfy (at any rate directly) their own 
gieed 01 de&ire for revenge. It is submitted that persons so acting, and 
committing only such acts as would be regular acts of war if done under the 
authority of a recognised State, would not at the present day be held guilty of 
V would in such a case be, properly speaking, no animus farandij 

which has been said to be a necessary ingredient of the offence when ship or 
caigo IS taken ; and the acts of hostility would be directed against the subjects 
ot one paiticular State, and not by the undiscriminating desire of plunder which 
characterises the hostis humani generis. See Hall on International Law, pp. 257 
^t seq. where the matter is fully discussed ; slm Jie Tivnan S. 

^ 522) ; TliLvagel^FItaies 

(18oJ), I ^cc. & Ad. 81, 83; Bolivia Bepuhlic v. Indemnity 
Assurance Co., [1909] 1 K B. 785. Cases of this kind arose in the UnWStates 
(luiiiig the Civil u ar, but were dealt with under special Acts of Congress (see 
Bishop, Criminal Law. Vol. II., p. 618, n.). 

Liracy Act, 1837 (7 Will. 4 & 1 Viet. c. 88), s. 3 ; Penal Servitude Act, 
185/ (20 & 21 Vict. c. 3), s. 2) ; Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), 
s. 1 , but see p. 526, post. No kind of piracy is triable at quarter sessions. 

[m) 1 Hawk. P. C., c. 20, s. 1 ; B. v. Dawson (1696), 13 State Tr. 451, 455. 
But an act which is declared piracy by statute and does not amount to piracy 
jure gentium, will only be punishable in an English court, if committed by a 
British subject, unless it was committed within the Hinges dominions or within 
the Admiralty jurisdiction. 

(/y) 4 Co. Inst. 154 ; charge of Sir L. Jenkins, Life of Sir L. Jenkins, Vol. L, 
p. xciv. ; Be livnan, supra. As to depredations by a British subject acting 
under a commission from a foreign State, see p. 525, post. 

(o) 3 Co. Inst. 113 ; 1 Hawk. P. C., c. 20, s. 15 ; B. v. Aden (1837), 1 Mood. 

C. C. 494 ; B. v. Anderson (1868), L. R. 1 C. C. R 161, 169 ; B. v. Carr (1882), 

10 Q. B. D. 76, C. C. E., and see p. 273, ante, and title Admiralty, Vol. L, p. 59, 
The ordinary rule that an indictment will not lie in an English court for an 
offence committed at sea beyond the limits of the territorial waters (Territorial 
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All offences committed on the high seas and other places within 
the jurisdiction of the Admiralty may now be tried by justices of 
assize or commissioners of oyer and terminer or gaol delivery in 
any county where a person committed for such an offence is 
imprisoned (p), or by the Central Criminal Court ((?). 

1059. If a natural-born subject of the King or a denizen 
of this kingdom commits any piracy or robbery or any act of 
hostility against the King’s subjects upon the sea under colour 
of any commission from any foreign prince or State, or pre- 
tence of authority from any person whatever, either during peace 
or war, he is by statute (r) deemed to be a pirate, felon, and 
robber. 


1060. A master or seaman is by statute (s) deemed to bo R 
pirate, felon, and robber, punishable as a pirate, (1) who within 
Admiralty jurisdiction betrays his trust and turns pirate, enemy, 
or rebel and piratically runs away with his ship or any boat, 
ordnance, ammunition or goods, or yields them up voluntarily to 
a pirate; or (2) who brings seducing messages from any pirate, 
enemy, of rebel; or (3) who consults or combines with or attempts to 
corrupt afiy master, officer or mariner to yield up or run away with 
any ship or goods or turn pirate; or (4) who lays violent hands 
on his commander to hinder him from fighting in defence of his 
ship, or confines him, or endeavours to make a revolt in the 
ship. 

1061. A master of a ship, or any other person who trades with 
any pirate, or furnishes him with ammunition, provisions or 
stores, or who fits out a ship for so trading, or who consults, 
combines, or corresponds with a pirate knowing him to be such, 
is by statute deemed to be guilty of piracy, felony, and robbery (0* 

1062. Any person belonging to any ship is by statute (u) deemed 


Waters Jurisdiction Act, 1878 (41 & 42 Yict. c. 73), s. 2) on board a foreign 
vessel by a foreigner {II. v. Keyn (1870), 2 Ex. D. 03, C. C. H. ; R. v. Andtrson 
(1868), L. R. 1 G. C. R. 101, 109) does not apply to piracy. 

(p) Admiralty Offences Act, 1844 (7 & 8 Yict. c. 2), ss. 1 , 3, 4 ; and see Offences 
at Sea Act, 1536 (28 Hen. 8, c. 15), ss. 1,2. 

(f/) Central Criminal Court Act, 1834(4 & o Yhll. 4, c. 30), s. 22. As to the 
trial in the colonies of pirates and others who have committed crimes on the 
high seas, see 11 Will. 3, c. 7 ; Offences at 8ea Act, 1800 (40 Geo. 3, c. o4); 

Admiralty Offences (Colonial) Act, 1849 (12 & 13 Yict. c. 90) ; 

diction Act, 1890 (53 & 54 Yict. c. 37) ; and the Merchant Shipping Act, 1894 

(57 & 58 Yict. c. 60), s. 087. 

(r) 11 Will. 3, c. 7, s. 7 (made perpetual by 6 Geo. 1, c. 19). 

U) Stat. (1096) 11 Will. 3, c. 7, s. 8. As to who are accessories, see ss. 9, 10. 
Upon a charg^of^nfining the master it is not uecessar}' to show that lorce 
was actually u^SfP A constructive confinement, as by so threatening the 
master as to render him tiot a free agent to go where he liked on hoard the 
ship, is a confinement within the meaning of the section (^. v. Jones (18/0), 
Cox, C. 0. 393, per Bovxrx, C.J., at p. 397). 

(0 Piracy Act, 1721 (8 Geo. 1, c. 24), s. 1. 

(a) Ibid. 
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Criminal Law and Procedure. 

to be and is punishable as a pirate who, upon meeting a merchant 
snip on the high seas or in any port, haven, or creek, forcibly boards 
or enters her, and ^\•ho, though he does not seize or carry off such 
vessel, throws overboard or destroys any part of the goods or 
merchandise belonging to her. 

1063. The punishment for a statutory piracy is penal servitude 
for life or for not less than three years, or imprisonment with or 
without hard labour for not more than two years (a). But whoever 
with intent to commit, or at the time of or immediately before 
or after committing, the crime of piracy in respect of any ship, 
assaults with intent to murder any person on boai'd the ship, or 
who stabs, cuts, or ^YOunds any such person, or unlawfully does 
any act wLereby the life of such person may be endangered, must 
be sentenced to death (b). 


Sub-Sect. 2.— S/uve Trade, 


Carrying off 
persons as 
slaves etc. 


1064. Any British subject or anyone residing within the 
King’s dominions is by statute (c) to be deemed guilty of piracy who 
upon the high seas or in any haven, river, creek, or place within 
Admiralty jurisdiction knowdngly and wilfully (1) carries away any 
person as a slave, or for the purpose of such person being imported 
as a slave, into any place whatsoever, or for the purpose of such 
lerson being sold, used, or dealt with as a slave; or (2) on the 
ligh seas or within the King’s dominions ships, receives, detains, 
or confines on board ship any person for any such purpose. 

The punishment for such offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two j^ears (cl). 


Slave-dealing 1065. Every person is by statute (e) guilty of a felony (1) who 

deals or trades in slaves or persons intended to be dealt with as 
slaves ; (2) imports or contracts for importing into any place slaves 
or other persons in order that they may be dealt with as slaves ; 
(3) ships, receives, detains, or confines on board any such persons 
for the purpose of their being dealt with as slaves; (4) fits out 
or navigates ships for any of the above purposes ; (5) lends or 


(rt) Piracy Act, 1837 (7 Will. 4 & 1 Yict. c. 88), s. 3; Penal Servitude Act, 

1857 (20 & 21 Yict. c. 3), s. 2 ; Penal Servitude Act, 1891 (54 & 55 Yict. c. 69), 
s. 1. 

(5) Piracy Act, 1837 (7 Will. 4 & 1 Yict. c. SS), s. 2. As to the condemnation 
of property captiu'ed from pirates and the restitution to owners, see Piracy Act, 
1850 (13 & 14 Yict. c. 26), s. 5, and title Admiralty, Yol. I., p. 76. 

(c) Slave Trade Act, 1824 (5 Geo. 4, c. 113), s. 9. As to the jiu-isdiction of 

the Admiralty Division of the High Court in regard to the condemnation of 

vessels etc. seized under the Slave Trade Acts, see title Admiralty, Yol. I., 


^ (d) Ibid.; Punishment of Offences Act, 1837 (7 Will. 410 1 c. 91), 
s. 1 ; Penal Servitude Act, 1857 (20 & 21 Yict. c. 3), s. 2; Penal Servitude 
Act, 1891 (54 & 55 Yict. c. 69), s. 1. The offence is not triable at quarter 

sessions. , 

(e) Slave Trade Act, 1824 (5 Geo. 4, c. 113), s. 10. Offences under this 

section are not, it seems, excluded from the jurisdiction of quarter sessions 
(Quarter Sessions Act, 1842 (5 & 6 ^ ict. c. 38), s. 1). 
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becomes security for money or goods to be employed for such Sect.s. 

purposes; or (6) knowingly and wilfully becomes guarantee for Oflences 

agents employed with the same object, or engages in any such 
adventure as partner, agent, or otherwise ; (7) ships money or 
(^oods to be employed for such purposes ; (8) acts as master, mate, 
surgeon or supercargo of any ship so employed ; (9) insures any 
slaves or any property so employed; or (10) forges or utters 
any certificate, sentence, or receipt required by the Slave Trade 

Act, 1824(/'). 

The punishment for any such offence is penal servitude for not 
more than fourteen nor less than three years, or imprisonment with 
or without hard labour for not more than two years {g). 

1066. A British subject is equally guilty of any of the above Acts 
offences, whether the acts alleged were committed within or without 

the King’s dominions {h). But there is nothing in the Slave Trade 

Acts to prohibit a contract by a British subject for the sale of slaves dominions. 

lawfully held by him in a foreign country where the possession and 

sale of slaves is lawful (i) . 

Sub-Sect. 3, — Decoying Pacific Islanders. 

1067. Any British subject is by statute (./) guilty of felony Kidnapping 
(1) who decoys a native of an island in the Pacific Ocean (not being iSri, 
in His Majesty's dominions nor v’ithin the jurisdiction of any 
civilised power) for the purpose of importing or removing him into 

any other island or place, or carries such native away or confines 
or detains him for such purpose without his consent ; or (2) who 
for that purpose ships or detains such native without his consent ; 
or (8) who contracts for such shipping etc.; or (4) who fits out, 
navigates, lets, employs, commands, or serves in or is on board of 
any vessel with intent to commit any such oftence ; or (5) who puts 
money or goods on board any vessel with the knowledge that such 
money and goods will be so employed. 


(/) 0 Geo. 4, c. 113, s. 10. 

(y) Ibid.j s. 10; Penal Servitude Act, 1891 (54 & 65 Viet. c. 09), s. 1. 
There are also pecuniary forfeitures provided for the above offences by the Slave 
Trade Act, 1824 (5 Geo. 4, c. 113), ss. 2—8, as to the recovery of which see 
s. 12, and the Slave Trade Act, 1873 (36 & 37 Viet. c. 88), s. 25. The last- 
mentioned Act contains provisions for the seizure by officers of the Royal Navy 
of vessels equipped for trading in slaves and for their condemnation by courts 
having jurisdiction in Admiralty. As to the place of trial of all offences against 
either of the above Acts, see the Slave Trade Act, 1873 (30 & 37 Viet. c. 88), 
8S. 24, 26, p. 285, ante; as to the form of the indictment, see B. v. Jennings 
(1844), 1 Cox, C. C. 115. 

■ (/*) It. V. Zulueta (1843), 1 Car. & Kir. 215. 

(0 Santos V. Illidge (1860), 8 C. B. (x. s.) 861, Ex. Ch. See further, as 
to such contracts, Mittellwlzer v. FtdlarUm (1842), 6 Q. B. 989; and as to the 
cii’cumstances under which ships supposed to be engaged in the slave trade may 
be seized, see Madmzo v. ^Vilk8 (1820), 3 B. & Md. 353 ; Duron v. Denman (1848), 
2 Exch. 167 ; Casanovaw . //., The Ricardo Schmidt (1806), L. R. 1 P. C. 208; Ihe 
Laura (1865), 13 L. T. 133, P. C. ; Ilocguard v. It, The Newport (1858), 0 W. R. 
310 ; R. V. CcLsaca (1880), 5 App. Cas. 548, P. C. 

(i) Kidnapping Act, 1872 (35 & 36 Viet. c. 19), s. 9, 
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charged with such an offence may be tried in any suDreme 
com t of justice m any of the Australian colonies and se/tenS^o 

anySnTb';“rrwoft“‘V”““P“ 

ciuy leiony oy tlie law of the colony m which he is trier! onri q«,t 

person who aids and abets such an offender may be tried and 
punished in the same way (k). ^ “ 

Sect, d.— Offences relating to Foreign Nations. 

Sub-Sect. I— Offences with respect to Diplmnatists. 

lOp. Any person suing forth or prosecuting any writ or process 

dors and ^oth freedom from legal process enjoyed by ambassa- 

other public ministers of foreign States, and, in certain 
ciicuinstances, their households (1), and any solicitor acting in such 

x^ieHnn “/ ofccer executiiig such writ or process, upon con- 
Mction thereof before the Lord Chancellor and the Lord Chief 

Justice, IS by statute to be deemed a violator of the law of nations 

and a disturber of the public repose, and is liable to such pains, 

penalties, and corporal punishment as they may judge fit to be 
imposed (m). ^ j b 

^ foreign arnbassador is a common law misdemeanour 
punishable as tending to interrupt the pacific relations between this 
country and the nation w'hich he rejDresents (?i). 


Sub-Sect. 2 . — Foreign Enlistment, 

f 1069. It is by statute (o) a misdemeanour (1) for any British 
Act, 1870° subject, within or without the King’s dominions^ to accept, or agree 


(/O Ednapping Act, 1872 (35 & 36 Viet. c. 19), s. 10. 

( 1 ) bee title Constitutional Law, Vol. VL, p. 428. 

(w) Diplomatic Privileges Act, 1708 (7 Ann. c. 12), ss. 3, 4. The Act will not 
piotect members of a public minister’s suite or household who are occupied in 
tiaamg (s, 5), and no person is to be proceeded against for having arrested the 

o ^ ambassador, unless the servant’s name has been registered in the 
1 ot State and by him transmitted to the sheriffs or under- 

shenns of London and Middlesex (s. 6). The privilege of a person who has been 
appointed an ambassador from being sued and fi’om an*est extends for such a 
reasonable peiiod after he is recalled as is necessary to enable him to wind up 
ms official business and prepare for his return to his country, even though his 
successor has been appointed {Marshall v. Critko (1808), 9 East, 447; Musurits 

Beg y. Gadban, [1894] 1 Q. B. 533 ; 2 Q. B. 352, C. A.), bee title Action, 
Yol. I., p, 19. ' 

There is no known instance of any proceeding against any person under 
s. 4 of the Diplomatic Privileges Act, 1708 (7 Ann. c. 12). The Act 
seems to contemplate a summary proceeding without the intervention of a 

jurj’, and has, probably, no application to arrest on criminal process, see p. 245, 
ante. 

{71) B. V. d'Eon (1764), 1 Wm. Bl. 510, 517 ; 2 Chitty, Criminal Law, 54; 
seeE. V. Peltier (1803), 28 State Tr. 529, 617. As to obtaining a passport by 
fraud, see R, v. Brailsford, [1905] 2 K B. 730. 

( 0 ) Foreign Enlistment Act, 1870 (33 & 34 Viet. c. 90), ss. 4—11 Ithas been 
said that it was a misdemeanour at common law to enter the service of any 
foreign State without the leave of the Iving (1 East, P. C. 81). Mercenary service 
abroad was very common before the passing of the Foreign Enlistment Act, 
1870. It is stated by Coke that it is unlawful for a British subject to receive 
a pension from a foreign lung or State without the Eling’s licence (3 Co. Inst. 
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to accept, without the King’s licence, any commission or engage- 
ment in the military or naval ser\Tce of any foreign State at war 
with any friendly State (i.e., a foreign State which is at peace with 
His Majesty) ; or (2) for anyone, whether a British subject or not, 
within the King’s dominions to induce any other person to accept 
any such commission or engagement (p) ; (3) for any British 
subject without the King’s licence to tiuit, or go on board any 
ship with a view of quitting, the King’s dominions with intent to 
accept any such commission or engagement (q ) ; (4) for anyone, 
whether a British subject or not, within the King’s dominions to 
induce any other person to quit, or to go on board any ship with 
a view of quitting, the King’s dominions with the like intent; 
(5) for anyone to induce any other person to quit the King’s 
dominions under a misrepresentation or false representation of the 
service in which such person is to be engaged with the intent or in 
order that such person may accept or agree to accept any such 
commission (r) ; (6) for the master or owner of any ship without 
such licence knowingly to take or engage to take or to have on 
board such ship within the King’s dominions any British subject 
who without the King’s licence has accepted such a commission or 
engagement, or is about to quit the dominions with intent to 
accept any such commission etc., or any person who has been 
induced to embark under a false representation of the service in 
which he is to be engaged with the intent that he may accept any 
such commission or engagement (s) ; (7) for any person within the 
King’s dominions and without such licence either to build or agree to 
build or cause to be built any ship with intent or knowledge or 
having reasonable cause to believe that it will be employed in the 
military or naval service of any foreign State at war with a friendly 
State, or to issue any commission for, or equip or despatch, or allow 
to be despatched, any ship with the like intent or kno\yledge(0 ; 
(8) for any person within the King’s dominions, by adding to the 
number of guns or any equipment of war, to increase without the 
King’s licence the warlike force of any ship which, at the time of 
her being within the dominions, was in the naval service of any 


144). As to taking military service under a prince or State in India, see 
Eoreign Enlistment Act, 1S70 (33 & 34 Viet. c. 00). 

(p) I hOl.f s. 4. See It, v. Ramble (1364), 4 E. & F. 175. As to definition of 
a foreign State, see ihid.y s. 30. 

(ry) 1 hid.y s. 5. 

(?’) Ibid., s. (). 

(fl) 1 bid.f 8, 7. 

(<) Ibid., 8. 8; see R, v. Sandoval (1887), 3 T. L. E. 411; A.-G, v. 
Si/Zeni (1863), 2 H. & C. 431; R. v. RumhlCy supra. But a person building or 
Mttpping a ship in pursuance of a contract made before the commencement 
^wa^ is not liable to the penalties imposed for building or equipping, 
if TTPIth^^h upon the King’s proclamation of neutrality such person gives 
notice to a Secretary of State that he is building or equipping the ship, 
and gives him such particulars of the contract as he may require, and 
gives such securfty and permits such other measures to be taken as the Secre- 
tavy of State may prescribe for ensuiing that the ship shall not be removed 
without the King’s licence until the termination of the war {ibid.y s. 8). See 
6. 9 as to the presumption that a vessel built for and used by the foreign State 
•was built with a view to its being so employed. To let a tug to one of the 

H.L. — IX, M M 
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foreign state at war with a friendly State (u) ; (9) for any person 

Within the King s dominions and without the King’s licence to prepare 

or fit out any naval or military expedition against the dominions of 

any friendly State, or to be engaged or employed in such preparation 

or fitting out or assisting therein or to be employed in any capacity 
in such expedition (a). 

If the illegal expedition be prepared within the King’s dominions^ 
the participation in it by a British subject outside such dominions 
is an offence against the Act (h). 

The punishment for any such offence is fine and imprisonment 
at the discretion of the court, with or without hard labour, for not- 
more than two years (c). In addition to such punishment, in the 
case of illegal shipbuilding (d) the ship, with her equipment, is 
forfeited to the King, and in the case of illegally fitting out an 
expedition all ships and their equipments and all arms and muni- 
tions of war used in the expedition are forfeited to the Kin^^^ 




% 


Part XI. — Offences against Public Order, 


Sect. 1. — Offences against Religion(f), 


Sub-Sect, 1. — Blasphemy, 


1070. Blasphemy is a misdemeanour at common law punish- 
able by fine and imprisonment without hard labour. It consists in 


combatants for tbe purpose of to-wing a prize with a prize crew on board to the 
home waters of the captor is the despatching of a ship for the purpose of taking 
part in the naval service of such combatant (Z)///ce v. EUiqiL The Gaurdlet (1872), 
L. R. 4 P. C. 1S4). But a telegraph ship employed to la^a cable to be used for 
civil and postal purposes is not such a ship, even though there is a possibility 
that the cable may also be used for mijfciry purposes (The International (1871), 
L. R. 3A. &E. 321). ^ ^ 

riri Foreign Enlistment Act, 1870 (33 & 34 Yict. c. 90), s. 10. 

(a) Ihid., s. 11. See It. v. Sandoval (1887); 3 T. L. R. 411, 436, 498; R. v. 
Jameson (1896), Shorthand Notes, I., 348. 

(h) R. V. Jaineson^ [1896] 2 Q. B. 425. As to powers of search, seizure, and 
detention of suspected vessels by the Secretary of State and certain public 
officers, see Foreign Enlistment Act, 1870 (33 & 34 Yict. c. 90), ss. 21 — 29. 

(c) Foreign Eniistment Act, 1870 (33 & 34 Yict. c. 90), ss. 4—8, 10, 
11, 13. 

(d) /.e., when a person commits an offence under s. 8 of the Act. 

(e) Foreign Enlistment Act, 1870 (33 & 34 Yict. c. 90), s. 11. Any overt^a^ 
of preparation for such an expedition, as by the purchase of guns in this coi^ 
which are sent to a foreign port to be shipped there on the vessel in whi 
expedition is to beAade, is an offence against the Act (R. v. Sandoval (^. 

Cox, C. C. 206). ^Accessories are punished as principal offende^j^Foreign 
Enlistment Act, 1870 (33 & 34 Yict. c. 90), s. 13). Offences against the Act are 
not expressly excluded from the jurisdiction of quarter se^ions (Quarter 
Sessions Act, 1842 (5 & 6 Yict. c. 38), s. 1), but manifestly ought not to be tnea 

(/) The offences mentioned in this section are not triable at quarter sessions- 
(Quarter Sessions Act, 1842 (5 tfe 6 Yict. c. 38), s. 1). 



.'i 
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(1) scoffingly or irreverently ridiculing or impugning the doctrines 
of the Christian faith; or (2) in uttering or publishing contume- 
lious reproaches of Jesus Christ ; or (3) in profane scoffing at the 
Holy Scriptures or exposing any part thereof to contempt or ridicule. 

It is not blasphemy with due gravity and propriety to contend 
that the Christian religion or any part of its doctrine, or the whole 
or any part of the Holy Scriptures, is untrue (//). 

It is immaterial whether the blasphemous words were spoken or 
written ; in the latter case the}" constitute a blasphemous libel. 

No criminal prosecution can be commenced against the proprietor, 
publisher, editor, or any person responsible for the pul)lication of a 
newspaper for any libel published therein without the order of a 
judge at chambers being first obtained {Ji). 

Sub-Sect. 2 . — Offences af/uinst the Church of Enffaiol. 

1071 . Anyone who utters or publishes seditious words in 
derogation of the established religion is at common law guilty 


{(j) 1 Hawk. P. ( c. 20, ss. 1 , 2 {8th ed., Vol. T., OoS) ; 4 lil. Com. oO ; Starkio 
on Libel, 2nded., 145 — 147, approved by Lord Colekiijoe, C.J., in H. v. Uamsaij 
am! Foote (ISSJi), 15 Cox, C. C. 251 ; li. v. II (1729), 2 Stra. 834 ; Shore v. 

\ViUo7t (1842), 9 t,'l. & Pill. 355, 524, 539, II. L. ; /’. v. IFwhlinfjton (1822), 1 15. 
& C. 26; Ii. V. Iletheriwjton (1840), 4 State Tr. (x. s.) 503, 590; and see the 
summing up of Abbott, C.J., in It. v. CarlUe (1819), at col. 1424 of the same 
volume; It. Jh-aitlaitffh (1883), 15 Cox, C- C. 217 ; Ji. v. and Foote, 

sujtra ; Ii. v. Jiotdfer (1908), 72 J. P. 188. 

Some authorities, both old and modern, laydown the proposition that any 
denial of the truth of Christianity in general or of the existence of God, however 
decent may be the term.s of such deniiil, is by the common law imnishable as 
blasphemy (socHtetuex, J., Digest of the Criminal Law, 5th ed., p. 125 ; see also 
1 Hawk, P. 0., c. 20, s. 1 ; A', v. W'txtlsfon, supra ; Ii. v. Katon (1812), 31 State 
Tr. 927, 950; H. v. CaOtercole (1838), 2 Lew. C. (’. 237, 251 ; Coman v. Milhourn 
(lS(i7), L. R. 2 Exch. 230, 234 ; Fankharst v. Thompson (1S8(>), ;3 T. L. P. 199). 
In li. V. Boulter, sti}>ra, Puilli.mobe, J., approved of the summing up of Lord 
Coleridge, (\J., in Ii. v. Ranxsaij and F*>ott‘, supra, and disaiiproved of the view 
expressed by Stephen, J. The’stat. (1098) 9 Will. 3, c. 35, enacts that if any 
person, having been educated in, or at any time made profes.sion of, the Christian 
religion, should by writing, printing, teaching, or advised speaking deny anyone 
of the Iversons in the Holy Trinity to be God, or assort or maintain that there 
are more gods than one, or deny the Cluistian religion to be true or the Holy 
Scriptures to ho of divine authority, be should upon conviction upon indictment 
or information be adjudged incapable of holding any ollice, and upon a second 
conviction should suffer other incanacitios and be imnrisoned 


J ^ led for three years; 

but in tho case of words spoken information of the words complained of must bo 
^ . A • A a justice of the j)eaco within four days, and the prosecution 

he within three months thereafter; if, in the case of a first offence, the person 
convicted acknowledged and renounced in court liis offence or erroneous 
opinions within four months after conviction, he was to bo discharged from 
farther disabilities. Tho provisions of this Act were, “ so far as the same relate to 


i anoe o 15. Aid. 101, 107 , and Coman v. Milhourn, supra, at }). 234. 

it IS believed that there has never been a prosecution for an offence against 

stat. (1098) 9 Will. 3, c. 35, the provisions of which do not alter tho common 
law (A. V. (\irlile, supra). 

It has been held in Ireland to he an offence at common law to burn a Bible 
contemptuously ( A v. Fdrherini (1850), 7 Cox, C. C. 79). 

{ft) Law ot Libel Amendment Act, 1888 (51 & 52 Yict. c. 04), s. 8; 

Libel and Blander. ^ 


see title 
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the Book 
of Common 
Prayer. 

Punishment. 


Bigamy, 


Criminal Law and Procedure, 


of a misdemeanour and is punishable by fine and 
ment (?). 



iprison- 


1072. Anyone is by statute (k) guilty of a misdemeanour who 
depraves, despises, or contemns the Sacrament of the Lord’s 
Supper by any contemptuous words or otherwise. The punishment 
tor this olfence is imprisonment and fine at the King’s pleasure 


1073. Anyone is by statute (1) guilty of a misdemeanour who in 
any plays, songs, rhymes, or by other open words, speaks anything 
m derogation, depraving, or despising of the Book of Common 
rrayei oi of anything therein contained, or causes the minister in 

use any other form of prayer, or 
mten-upts a clergyman saying prayer in the manner set out in the 
Book of Common Prayer. 

The punishment is a fine of 100 marks for the first and 400 marks 
for the second offence, and for the third offence the forfeiture of all 
goods and chattels and imprisonment for life (vi). 


1074. Any priest or other minister of the Chur^^^'ho ought to 
say common prayer or minister the sacraments^ statute (n) 
guilty of a misdemeanour, if he refuses to d^^o^n the order 
set forth in the Book of Common Prayer, or if^^uses any other 


rite, ceremony, or form than is therein con tailing or preaches or 


speaks anything in derogation or depraving of the^bok of Common 
Prayer or of anything therein contained. 

The punishment is for the first offence the forfeiture to the King 
of the profit of the offender’s spiritual benefices for one year and 
imprisonment for six months, for the second offence deprivation of 
all his spiritual promotions and imprisonment for a year (or for life 
if he has no such promotions), and for the third offence a similar 
deprivation and imprisonment for life (o). 


Sect. 2. — Offences relating ^ Marriage, 

Sub-Sect. l.—BujaiHy, ^ 

1075. Subject to the qualifications hereaftermentioned, everyone is 
guilty of felony (p) \Yho, being married, marries any other person 


{i) 1 nawk.^P. C., c. 2^ s. o (Sth ed., Vol. L, 358) ; K v. Gathercoh (1838), 2 
Lew. C. C. 237, 254. But see the observations of Loi*d Coleridge, C.J., in R, 
V. Ramsay and Foote (1883), 48 L. T. 733, 735. The statement in the text must 
now be taken with the qualification that the words, to be indictable, must be 
ribald, irreverent, and contumelious, and even with that Qualification the offence 


is practically obsolete. Profane swearing is punishable on summaiy conviction 

, 1745 (19 Geo. 2, c. 21), s. 1). As to distui'bing public 


(Profane Oaths Act 
worship, see p. 477, ante. 

{k) (1547) 1 Edw. 6, c. 1, s. 1, revived by (1558) 1 Eliz. c. 1, s. 15; see also 
(1553) 1 Mar. sess. 2, c. 3. 

(/) Stat. (1558) 1 Eliz. c. 2, ss. 9, 10, 11 ; stat. (1662) 14 Car. 2, c. 4, s. 20. 
The expression “ mark jj^is a “ money of account” to express 135. 4tf., and has 
long passed out of use. ’ 

(m) Ibid. 

'n) Stat. (1558) 1 Eliz. c. 2, s. 4. 

p) I hid. As to limitation of time for the commencement of a prosecution, 
see ibid., s. 20. 

(p) Offences against the Person Act, 1^1 (24 & 25 Tict. c. 100), s. 57 ; Penal 
Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. 
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Part XI.— Offences against Public Order. 
during the life of the former wife or husband, whether the second 

marriage is in England or elsewhere (7). . . 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or with- 
out hard labour for not more than two years (r). The offence is 
not triable at quarter sessions (rr). 

1076. A person marrying a second time, whose wife or husband 
has been continually absent from such person for seven yoais then 
last past, and has not been known by such person to be living at 
any time within that period, cannot be convicted of bigamy (s). 

In the case of such an absence the presumption is in favour of 
innocence, and it is incumbent upon the prosecution to show that 
the prisoner knew that the wife or husband was alive (M. It is not 
sufficient to prove that the prisoner had the means of such 

knowledge (»)• ^ 1 i.\ 

Even if the statutory period of seven years has not elapsed, the 

bona-fide belief of the prisoner at the time of the second marriage 

that the husband or wife was dead, provided such belief was based -on 

reasonable grounds, affords a good defence to an indictment foi 

bigamy (r). 

1077. A person already married who, having the intention of 
appearing to contract a second marriage, goes through a fo^R 
known to and recognised by the law as capable of producing a valid 
marriage, is guilty of bigamy, although tlie second marriage, e\en 
if it were not bigamous, would be otherwise invalid 

1078. If the first marriage is void by reason of consanguinity, 
affinity, lunacy, or any other defect, the second marriage is not 


( 7 ) This includes not only the Kind's dominions, but anj* foreign country {II. 
V. Jlnssfll {Karl), [1901] A. l\ 440). It is also iminateriiil where the tirst marriage 
has been celebrated (*2 Hale, P. 0. 092). But where such second inarnuge is 
contracted elsewhere than in England or Ireland and the person who contracts 
it is not a British subject, ho is not punishable by English law (Offences against 
the Person Act, 1801 (24 & 2o A'ict. c. 100 ), s. 4o). 

(?') Offences against the Person Act, 1801 (24 & 2.3 'N ict. c. 100), s. oj. 

(rr) (iuarter Sessions Act, 1842 (o A 0 \'ict;. c. 88 ), s. 1. 

(«) Offences against the Person Act, 1801 (24 A 2 d A ict. c. 100 ), s. 57 ; II. v. 
(hilh n (1840), 9 L’. A P. 081 ; It. v. Jones (1842), Car. A M. 014. The prisoner 
is entitled to the protection of the section, although he may have wilfully 
deserted his wife {IL v. Kanllces (1908), 19 T. L. E. 250). 

(() It. V. Heaton (1808), 8 E. AE. 8l9 ; H. v. Cnryenwen (1865), L. R. 1 C. C. R. 
1 ; compare It. v. Jones (1888), 11 Q. B. D. 118, C. C. R., where, there being no 
evidence of the date of the separation between the prisoner and his wife, to 
whom ho had been marned seventeen years before the second marriage, or as to 
when he had last seen her, the court ujjheld the conviction. 

(t/) li. v. Jlriyys (1850), Dears. A B. 98. 

{v) 11. V. Tohon (1889), 28 Q. B. D. 108, C. C. R. 

{w) It. v. Allen (1872), L. R. 1 C. C. R. 807, 870 (marriage within the pro- 
hibited degrees), disapproving of the Irish case It. v. Kannimj (1806), 10 
Cox, C. C. 411 ; see also it. v. AUhon (1800), Russ. A Ry. 109 ; It. v. 
lirawn (1848), 1 Car. A Ivir. 144 ; R. v. liea, supra. The rule laid down in 
it. v. Allen will not be applicable in the case of a second marriage by a form 
not known to and recognised by the law, as in Bart v. Bart (I860), 2 Sw. A Tr. 
88 . 
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• 9 - 




0 




r 

1079. If the first marriage has been dissolved bv a divnrPA 
^^lnculo matnmonii before the date of the second maTriL nr 

been declared void by any court of competent jurisdiction, the second 
been a^k'dickl ^'^amous but it is otherwise, if there has only 

recognise the validity of a divorce 

TiLnJi such divorce and where the court which pro- 

nounced the decree was comDetent hv loxira thej^umntry 

1 hacffl 


a 


which gave it 

« i ♦ . , yi/y. »v licit; me parcies naa only 

a iimonia lesidence, and not a domicil in the ordinary 
sense within the foreign jurisdiction, the validity of the divorce 
M no e lecognised (c), and any British subject who remarries 

su sequently in the lifetime of his wife may be convicted of 
bigamy (d), 

ihe other party to the bigamous marriage is punishable as a 
piincipal in the second degree, if he or she knew at the time of such 
marriage that the previous marriage was still subsisting (e) 


1080. It is for the prosecution to prove the celebration of the first 
maiiiage and the identity of the jiarties. If the marriage is alleged by 
e accused to be invalid on the ground of consanguinity, informality 
etc., he must adduce evidence of such invalidity. If the celebration 
0 the hrst marriage is j^i'oved, the presumption, in the absence of 
evidence to the contrarv. is in favnnr nf iroiMifTr nf the 


IS proveu, me presumption, in the abser 
evidence to the contrary, is in favour of the validity of 
marriage (y ). 

h _ 


\«/ f 

An actual marriage must be proved. Pj^idence of raiiutation and 
cohabitation are not sufficient to support the indictmenT(<7). 

ihe piisoner s admission of the first marriage is, it seems. 


ri' Z: 205, 235 ; B. v. Wilhhire (1881), 6 

534, II. L. 

(y) 3 Co. Inst. 88 ; R. v. Jacobs (1826), 1 Mood. C. C. 140 : B. v. B. (1891), 27 
J-i. R. Ir. 587, 608. 

( 2 ) Offences against the Person Act, 1861 (24 & 25 Yict. c. 100), s. 57. 

V. ViUars (1877), 2 Ex. D. 359, C. A.; Stanhope v. Stanhope 
(1886), 11 P. D. 103, 109, C. A. ^ ^ 

(ft) See title Conflict of Laws, Vol. V'l., pp. 266 et seoj and Bater v. Baiery 
[1906] P.209. ^ 

(c) Le Mesnrier v. Le Mesvrier, [1895] A. C. 517, P. C. 

({l\ V. JinASifill riOniT A f f/? 


(d) R. V. Russell (Earl), [1901] A. C. 446. ’ 

(e) B. V. Brawn (1843), 1 Car. & Kir. 144; 1 Russell on Crimes, 664, n. 

* I^\ rh Alt* ' 


\t) n. V. urawn 1 L’ar. & Kir. 144; 1 Russell on Crimes, 664, n. 

(/) B. V. AIHson (1806), Russ. & Rv. 109 ; B. v. Mamwaring (1856), 26 L. J. 
(M c.) 10, C. a R. ; IL V. Bea (1872), L. R. 1 C. C. R. 365 ; B. v. CmW/(1876), 
1 Q. B. D. 4-^j|iC. 0. R. As to the requirements for the validity of a marriage, 

see title Husband and Wife, pos«. 

(g) Morris v. Metier (1767), 4 Burr. 2057 ; Catherwood v. Caslon (1844), 13 
. & W. 261, 265. See B, v. Wilson (1862), 3 E. & F. 119. 


M 


i 
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not suBcient evidence ol the fact without proving the actual 

“ 'fceSed copy of an entry purporting to ho 

marriage to which it relates without further proof of such entry (i). 
To prove the identity of the prisoner with ‘'>® I*™" ““f „f 

the Sbscribing witnesses to the register; any evidence which 

^'^'The fi St husLnd or wife is not ((0. but, when the first -am ge 
has been proved, the second wife is, a competent witness foi the 

‘’Truslhe proved to the satisfaction of the jury that the first 
hnshS or Xwas alive atthe date of the second .narnage, Ihe 
law makes no presumption on the subject {m}- 

Sub-Sect. 2 . — Incyular SuhnuKsation <\f Miu'uaye. 

lORI Fvervone is hv statute in) guilty of a felony who (1), except 
by a special licence from the Archbishop of ^\“herbiuT, solemnises 
a^maiTiage in any place other than a church 

marriages maybe solemnised accoiding to le u ^ imder the 

of En^and, or a building which is duly 
^larriage Act, 1830 (<i), or the office of a registrai 

3 p.m., except by such special licence ; or (3) A- 

without due publication of banns except where sue i j , 

not needed by law ; or (4), falsely o ’ 

land; or (5) being a registrar of knowungl) 

certificate for marriage after the expiration o nee i • . 
the date of the notice to be given by one of the 
to be married, or issues any certificate for mainage y 
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(h) It. V. Truman (1795), 1 East, P. C. 470; IL y. 

C. C. 178; It. V. FhhrrUj (1847), 2 Car. & %ut see A’. 

J.P. oOo; and (''atherivood v. Caslon (1H44}, 13 M. . -0 , - 

V. Ncivtou (1843), 2 Mood. ^ R. o03. ^ ^ 

i) Jlirths and Deaths Registration Act, 1830 (0 & | * \Tn^ to the 

j) 1 East, I>. C. 472, c..v.%videuce of the handwriting ot the the 

register or that the bell-ringers at the wediling were paid by t em ' 4 

exam])les. A jdiotograph has been admitted as evidence (A. lo son 

4 ^ E. & E. 103, AVilles, J.). w n ^ jn-i 

mL [k) Criminal Evidence Act, 1808 (01 & 02 Viet. c. 30), s. 1 (c). * P- * 

dLnote (/), a^nte, 

(/) 1 Hale, E. C. 003; 1 East, P. ('. 409. ... rx 

W' W V. Lumhi/ (1809), I 4 . R. 1 C. C. R. 190 ; /?. v. H tllshire V’ 

306, 0. C. R. If, however, the husband and wife Inive Txrisoner 

than seven yeara, the prosecution need not prove alHrmatiyely tha ,...P 
knew that his wife was alive. It is for him to dis]>rove this (/t. \ . ' ' t )> 

1 E. & P. 809; It. V. Jones (18G9), 11 Cox, C. C. 858, C. C. It.). 

(/,) Marriago Act, 1828 (4 Geo. 4 , c. 7(1), s. 21 ; Marriage Act, h A ‘ 

Will. 4, c. 85), S 3 . 89, 40. 41 ; Marriage Act, 1880 (49 Vict. c. 14), s. 1 ; 8 ® 

Act, 1898 (til & (i2 Vict. c. 58). There are special provisions in these Acts wi 

reference to Jews and (iuakers. 
i (o) 0 & 7 AVill. 4, c. 85. 
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Non- 

compliance 
in chapels etc. 


before the expiration of seven days after the enh-v nf il *• 

tion of twent^one days aXr Z f ‘be expira- 

certificate the issue of which notice, or issues any 

person authorised L foi bid .t t \ by any 

or solemnises in his office anv and wilfully registers 

Act, 1830 ( to be null and vnid. ‘““®“ ‘I"® Marriage 

n-ithout hard labour tor not Ire thauVo ” 

three’TearrS- tte“^ ““™n=ea within 

}eais altei the commission of the offence(i) 

lAfiO T? . , ^ 




bo7; by the trustees or other go^fc 

solemnise marrkg°e \?e\^S! refuses TfeTls‘to“° 

1 * • * , or the enactments or rpo-nlnfi*rM->J>Ji. 


our 


mg 


marriage therein refnspcj nr fo,*io ^ i -I? n 
Marriage Act, 1898 (rf), or th^ enactments or rec^uLirsl^r 

wiUmut7n^/\T“* 7’ ®^®"®® i^Pnsonment with or 

rxctdin^i4 ''i “‘'^■® or a fine not 

ceases to°be an ^uthtis^i'Son " 


Sub-Sect. 3. — False BecJaratious and Notices. 


False 

declaration. 


False 

statement. 


rl ^ knowingly and wilfully makes a false 

declaration or signs a false notice or certificate required by the 

Act, 1836 (y ), or the P'oreign Marriage Act, 1392 (y), for 

A ® /f ‘ibcate, or forbids a marriage under the last- 

onnQOTif ^ I’epresenting himself to be a person whose 

laii'n + ? ® ‘*‘8® ‘®/'®9nired by law knowing such represen- 

tation to be false, incurs the penalties of perjury. 

The prosecution must be commenced within three years (/(). 


1084. Everyone is subject to the same penalties as if he were 
g u 3 ^ 0 perjui}^ (?) who Avilfullj' makes or causes to be made for the 


(rt 6 & 7 "Will 4, c. 8c>; see also title Husband and Wife 

WiU P \ ^ Marriage Act, 1836 (6 & 7 

nrosecutforfli’ tfL’ ® ^ c. 28). s. 8. If the 

gaiter sessLi ^ ‘™ble at 




1 






i: 


(c) Svefr/' «• 


{d) 61 & 62 Viet, c. oS. 

1 8QM s- ^ person who is certified as such under the Marriage Act, 

1898, s. 6 (3). ° 

(/) _6& i mn. 4, c. So. 

(ff) 56 & o6 \ ict. c. 23. Offences under this sub-section are not triable at 
quarter sessions. 

{/>) Marriage Act, 1S36, ss. 38, 41 ; Foreign Marriage Act, 1892, supra, 

also Marriage Act, 1898 (61 & 62 Viet. c. 58), s. 12. 
ti) Jiu-tlis and Deatlis Registration Act, 1836 (6 & 7 WiR. 4, c. 86), s. 41. 





f. . 
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purpose of being inserted in any register of marriage any false 
statement as to the particulars which are required by the Births and 

Deaths Registration Act, 1836 (,/), to be registered. 

The false statement, to be within the Act, must be wilfully and 

intentionally untrue and not a mere mistake (A). 

Sect. S.— Offences against Decency and Mumlity {1). 

Sub-Sect. 1 . — huheent Kj-posure. 

1085. The public exhibition of the naked person or any other 
act of open and notorious lewdness is an indictable misdemeanour at 
common law (m). Similar exposure, even thouj^h in a place of 
public resort, is not indictable at common law, if it is only visil)ie 
by one person (a). The exposure is indictable, although the place 
be not one of public resort, if the plaue be such that a numbei of 

persons can and do see' the act (o). 

Bathing in a state of nudity in a place near to which })ersons 

frequently pass is indictable (/:). 

The punishment for this otience is a tine and imprisonment vith 
or without hard labour ( 7 ). 

1086. It is a common law misdemeanour (r) to keep a oooth for 
the purpose of holding an indecent exhibition which persons are 
invited to come in and see, or to show on the highway a picture 01 
exhibition which, although not indecent in the ordinary sense, is 
nevertheless disgusting and ollensive (-s). 


(./) Births and Deaths Begistratioii Aet, ISiaJ (0 A t ill. -1, c. SO), s. 41 ; and 
see [). 742, jwst. 

(/.') R. V. lJuuhotjne {Lortl) (ISoO), .S Car. Kir. 1. As to forging marnago 
certiticates and forging or destroying marriage registers, see ji. 741, post. 

(/) As to rape, see p. (ill, }>ost ; indecent assault, p. (ilO, jmst. 

(in) R. V. bet/leij (l(i();i), 1 Sid. KiS, from \vhieh it ai)pears that this offence had 
formerly been punishiiblo in the Chamber. Jsee R. v. Ihtrris (1871), L. K. 
1 C. C. it, 282, and the cases cited infra. By statute every person who wilfully, 
opeidy, and obscenely exposes his person in any street, road, or public highway , 
or in "the view thereof, or in any place of public resort with intent to insult any 
female, is to be deemed a rogue and vagabond and liable on summary con- 
viction to three months’ imprisoniueiit (Vagrancy Act, 1824 (o Creo. 4, c. 8.i), 
s. 4 ; as to a repetition of the olleuce which makes the offender an incorrigible 
ro"ue, see ss. 5, 10). 

(/') R. V. Watson (1847), 2 Cox, C. C. 870 ; R. v. BVA/- (IS4S), 8 Cox, C. C. 188, 
C. C. 11.; n, V. Farrell (1S02J, 0 Cox, C. C. 440, C. C. B. (Ir.) ; but see 
Vagrancy Act, 1824 (.3 Geo. 4, c. 88), s. 4. ^ . 

( 0 ) As on the roof of a house [R. v. Tlatllmuu (1808), 0 Cox, C. ( . 888, 
C. or in a field olf the footway where peoide fre(piontly pass, though 

without the legal right to do so iU. v. Willar*l (1884), 14 ( 4 . B. 08, 

c. OiE.r 

(yd R. V. Cnuakii (1809), 2 Camp. 89; R. v. Rce<l (1871), 12 Cox, 

C. C. 1. 

( 7 ) Criminal Procedure Act* 18-31 (14 aV 15 Viet. c. 100 ), s. 29. Ibis offence 
and the offence n'ext mentioned are triable at ([uarter sessions. 

in R. V. Sauiiders (1875), 1 Q. B. D. 15, C. C. B. ; and a person who wilfully 
exposes to public view in any highway or public place any indecent exhibition 
Biay also be dealt with as a rogue and vagabond (Vagrancy Act, 1824 (5 Geo. 4, 
c. s:i), s. 4 ; Vagrancy Act. 1888 (I aV 2 Viet. c. 88 ), s. 2). 

( 5 ) R. V. Grep (1804d, 4 P. & F. 78. 
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Criminal Law and Procedure, 



Sl b-Sect, 2. — Indecent Puhliccdions, 

1087. Anyone IS guilty of a common law misdemeanour who 

publishes any indecent matter tending to the destruction of the 
nioials of society and to deprave and corrupt those whose minds 
are oiien to immoral influences (a). 

1088. It is a misdemeanour to procure indecent prints with 

intent to publish them, but it is not an offence to simply have 

possession of obscene prints or literature even with intent to 
publish them {h). 

1089. ^ If the necessary or natural effect of a publication is 
prejudicial to public morality or decency, the motive of the defen- 
dant in publishing the obscene matter is immaterial. If the work 
IS manifestly obscene, the defendant will be taken to have 
published it with an unlawful intent ; he cannot be heard to say 
that, though he broke the law, he did so from a wholesome and 

gain (c). But in many cases it is 
material to consider to whom and under what circumstances the 
publication is made. Some matters may be properly published to 
practitioners or students of medicine or surgery, the publication of 
w'hich to boys or girls or even to the jiublic indiscriminately would 
necessarily tend to the corruption of morals and therefore be 
illegal {(1), The privilege which the law gives torejiorts of judicial 
proceedings does not extend to rejiorts containing matters of an 
obscene and demoralising character (e). 

A ^ prosecution cannot be commenced against the proprietor, 
publisher, editor, or any person responsible for the publication of 


(rt) 7?. V. Curl (1727), 2 Stra. 788, which seems to have been the first successful 
prosecution for this offence in a temporal court. In IL v. Read (1707), 11 Mod. 
Rep. 142, the court had held that the publication of an obscene book was 
not indictable, but was punishable only in a spiritual court. See ndw R- v. 

llichUn (1868), L. E. 3 Q. B. 360, 371 ; R, v. Barrachmjh, [1906J 1 K B. 201, 

C* C* 

(h) IhNfdah V. R. (1853), 1 E. & B. 435 ; R. v. Roseustein (1826), 2 C. & B. 

414. But possession of such prints etc. may be evidence of procuring (p. 260, 
ante), 

(r) n. V. llk-ldin (1868), L. E. 3 Q. E. 360; Steele v. Brannan (1872), L. E. 7 
C. E. 261. ^ 

(d) R. V. Hicldin, snpra, 

(e) Steele v. Rran7ia}i, supra; R. y. CarWe (1819), 3 B. & Aid. 167; R. v. 
Creevei/^ (1813), 1 M. & S. 273, 281 ; and see Law of Libel Amendment Act, 
1888 (51 & 52 Viet. c. 64), ss. 3, 4. Provision has been made for the search for 
and seizure of obscene books or pictures. A stipendiary- police magistrate or 
any two justices, upon complaint being made on oath, may issue a warrant to 
search any premises where the complainant alJega^e has reason to believe that 
any obscene books, writings, or pictures are kept for sale or distribution, or 
exhibition for pui-pbses of gain, or lending on hire, ^otherwise published for 
gain ; if such articles are seized upon the execution orme warrant, the occupier 


of the premises may be summoned to show cai^lwhy such articles should not 

pon the hearing of the aoBubons the justices, if satisfied 


be destroyed, and upon the hearing of the agfa^ns the justices, - 
that they are of the character stated in the uiid have been kept for the 

purposes aforesaid, and that their publication wajjltaount to a misdemeanour, 
may order them to be destroyed Act, 1857 (20 & 21 Vi^- 

c. 83), s. 1 ; and see R. v. llicJdin^ supra; E^^arte Prad/nayA (1878), 3 Q. B- D. 
509). 




v. 


V. 


• 

* 




.'i 
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.^39 


a ne^vspaper for any obscene or other libel published therein 
without an order of a judge at chambers being iirst obtained (./ ). 

Upon a prosecution for an obscene libel it is not necessaiy to set 
out the obscene passages in the indictment, but the alleged h je , 
with the obscene passages identified, may be deposited with the 

indictment (f/). , _ „ * r ^ 

The punishment for the above-mentioned oflences is line and 

imprisonment with or without hard laboui {h]. 


Si:cT. 


o 


Offences 

against 

Decency 

and 

Morality. 


1090 . Everyone is guilty of a misdemeanour (/) who sends or 
attempts to send a postal packet which encloses any indecent or 
obscene print, painting, photograph, lithograph, engraving, liook, 
or card, or any indecent or obscene articde, or has on sucli packet 
or its cover any words, marks, or designs of an indecent, obscene, 

or grossly offensive character. ^ . v i • 

The punishment for this offence on conviction on indictment is 

imprisonment with or without hard labour for twelve months 0). 


Sending 
indecent, 
prints etc. 
by post. 


Suh-Sect. 3. — Uunaixral Offcnns. 


1091 . It is a felony by statute {k) to commit the abominable 
crime of buggery either with mankind or with any animal. 

The punishment for this offence is i)enal servitude for life oi toi 
not less than three years, or imprisoiiiuent witli or without haul 

lakour for not more than two years (/). 


rnnatural 

olTence.s. 



(/') Law of Libtd Amendment Act, 1-SSS (bl aV o'2 \ iet. c. 

ill) 7 ; see /I. v. llarn,rl<,„<ih, 1_ K. H. -"h ‘ , 

(A) Criminal Procedure Act, isbl (M Id \ ict. c. 10 ), 


vSO 


oil'ences are triable at nuartor soesions. t, nr 

(i) Post Ollico Act, 1!H)8 (S Hdw. 7, c. -is), s. r,:i (1) (b). ."'OO v. Jk Marn;/, 

[19(17] 1 K. B. :3SK, C. C. R., for a prosocation under the corresponding section (.1 

the Post Uliico Protection Act, Ls.sl (47 & ^8 A ict. c. ■7- ■*’ i'"'' [ 

Post Ollice regulutions may be made for preventing the sending oi de nei} )} 

post of any obseene prints (/Ad/., s. 10). • . • ii *. 

O') Post Office Act, 1908 (8 Edw. 7, c. 48), s. (id ('i). The ollcnce is trialdo at 

(piarter Kessious. Upon summaiy conviction the punishment is a line o ~ 

(lAd/.). i. \ 

Atiixing to or inscribing on any liouso, wall, lioarding etc. so as to ® 

to a person passing along any street or footpath, or to or on an} uun.i , oi 
delivering or exhibiting to j>assers-by, any picture or printed or \Mit eii in-i ei 
which is of an indecent or obscene nature is on summary conviction punis a ) 
by a fine of £2 or imprisonment tor a month (Imlecent Advertisements act, 
(d2 A o3 Viet. c. IS), s. 3). As to certain forms of advertisement whieli tbo 
Act declares to bo indecent within the meaning of this section, see s. o. 
person who gives to any other person any such ])icture.s or 
written matter with intent that the same should bo so ullixed, / V'*/ 

delivered is liable to a penalty of £d or iiuprisonment for three nlon is p >i< 

(A) Offences against the Person Act, 1801 (24 & 25 A ict. c. lOO), s. 01 

ii\ 'PI- II* ^ 111 . 1 tho poinlJ 


was (loath, and it bo remained until the Oileuces against the 1 ersou Ac , j 
{‘.il & 20 Viet. c. 100), s. (if of which fixed the niiniinuiu iHinislmicnt iit te 

years^ ])enal servitude ; the minimum punishment was abolished b} ' 

Servitude Act, 1891 (54 A 55 Viet. c. 09), s. 1. This oilence is not triable 
quarter sessions (duarter Sessions Act, 1842 (5 A 0 Viet. c. 3S), s. 1). 
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statute (m) guilty of a misdemeanour who 
attempts to commit this crime, or is guilty of any assault with 

person.* commit it or of any indecent assault] upon any male 

offence is penal servitude for not 

imprisonment with or 

AMthout haid labour for not more than two years (ti)^ 


1092. The offence of sodomy can only be committed in am (o). It 


^ woman (p), (^n upon his own 

) V^i'^tion, though 


wife {q). It is sufficient to prove any de^ree^of p 

without emission (?•). Consent is no defence, and a ’person who 

consents to the commission or the attempted commission of the 

otience upon him is guilty as a principal, unless he be under the 

age of fouiteen(s). A man who induces a boy under fourteen 

years of age to commit such an act upon him is guilty of this 

onence {t\ but, it seems, a boy under fourteen cannot be convicted 
of sodomy (u). 

Upon an indictment for an unnatural offence, if the evidence 

does not show that the offence was completed, the accused 

may be convicted of an attempt to commit it {x). Evidence 

cannot be given of a previous admission by the prisoner that ho 

had habitually committed and had a natural inclination to commit 

such ^ practices, unless such a statement is made at or about 

the time of the commission of the offence or on the prisoner's 
arrest (?/). ; 

When the person upon whom the offence is committed is a 
consenting party, and therefore an accomplice, the accused should 






i 


.* A* 


hn) Offences against the Person Act, 1861 (24 & 25 Yict. c. 100), s. 62. 

(ft) Ibid. ; Penal Servitude Act, 1891, (54 & 55 Viet. c. 69), s. 1. This offence 
is triable at c^uarter sessions. As to the power to inflict a fine upon a person 
convicted of this and of any other indictable misdemeanour against the Offences 
against the Person Act, 1861, see s. 7Vof that Act and p. ante. As to 
reqmring a person convicted of any felony punishable under the Offences 
against the Person Act, 1861, otherwise than with death to enter into recog- 
nisances and tind siueties for good behavioui?^and to keep the peace, see s. 71 
of that Act. 

fo) It. V. Jacobs (1817), Russ. & Ey. 331?^" ‘ 

(lO A. V. Tl iseman (17i8), Fortes. Eep. 91, ttoughsome of the judges doubted; 
see also Swinbuni ou Wills, 7th ed., Vol. L, 179. 

{q) 11. V. JtUyman (1838), 8 C. & P. 604. 

(r) R. V. Rteksqjear (1832), 1 Mood. C. 0. 342; Offences against the Person 

Act, 1861 (24 & 25 Viet. c. 100), s. 63, - 

(s) 3 Co. Inst. 59 ; 1 Hale, P. C. 670 ; hut ia|gs^a|||tt^ge of assault with intent 

to commit sodomy consent will afford a the person alleged to be 

assaulted is under the age of thirteen years (Criminal Law Amendment Act, 
1880 (43 & 41 \ict. c. 45), s. 2), or is of such an age or uHH||ch a physical 
condition as to be ignorant of the nature of the act iute^B to be done, 
as mere submission without acquiescence does not amount t^consent {R- v. 
Wollaston (1872), 12 Cox, C. C. 180, C. C. E. ; R. v. Loch (1872), L. E. 2 
C. C. E. 10). 

{t) R. V. Allen (1848), 1 Den. 364. 

(w) See p. 239, ante. 

(x) Criminal Procedure Act, 1851 (14 & 15 Viet. c. 100), s. 9. 

(y) R. V. Cole (1810), 3 Eussell on Crimes, 251, C. C. E. 
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Part XI. — Offences against Public Order. 

not bo convicted on tho evidence of the Rccoinplice nlone without 
corroborating evidence {z). 

1093 . Every person who solicits or attempts to solicit a person 
to the commission of sodomj" is guilty of a misdemeanour at 

common law (a). 

The punishment for this offence is fine, and imprisonment with or 
without hard labour (h). 


1094 . Bestiality can be committed by either man or woman (r) 
and with any animal (^/). As in sodomy, any degree of penetration 
is,;Ufficient without proof of emission (c). If the prosecution is 
del^w for an unreasonable time, the case should not be allowed 

tJ^ to the jury (/). 


1095 . Any male person is by statute guilty of a misdemeanour (//) 
who in public or private commits, or is a party to the commission 
of, or procures or attempts to procure the commission by any male 
person of any act of gross indecency with another male person (//). 

The punishment for this offence is imprisonment for two years 
with or without hard labour (0. 


Svr-Sect, 4. — l)Uorderhj Huuses. 

1096 . Anyone is guilty of a misdemeanour at common law, 
punishable by fine or imprisonment with or without hard labour (,/), 
who keeps a common ill-governed and disorderly house (A). Bawdy 


( 2 ) R. V. Jellymarty sxpra ; R. v. [1!K)S] 2 K. B. OSO, C. C. It. ; and see 

pp. 388, 408, ante. 

(a) V. Raiufonl (1874), 13 Cox, C. C. 0, i\ C. R. ; 2 Chitty. Criminal 
Law, 50. See also Criminal liiiw Amendment Act, 1885 (4S A 19 A ict. c. 09), 
6. 11, infra. Tho common liiw oll'oiice is triable! at qiiartcr sessions. 

{h) This offence is triable at quarter sessions. 

(c) 3 Co. Inst. oS); 1 Hale, P. C. (iGt). 

('/) n. V. linarn (1.HS9), ‘J4 Q. P. I). 3.57, C. C. R. 

(c) n. V. Cazins (1-S34), 6 0. & P. 301. 

(/) ll. V. Itahina (1844), 1 Cox, C. C. 1 14. 

{jj) Criminal Law Amendment Act, 1SS5 (48 & 49 ^ ict. c. 09), s. 11. \\heie 
attempted sodomy or an assault with intent to commit that offence or an 
indecent assault is alleged to have been committed upon a child, the pro- 
visions in the Children Act, 190S (8 Edw. 7, c. 07)_, ss. 28-31, with reference 

to taking the depositions of the child (as to which, see p. 408, ante) will 
apply. 

(h) This will include tho defendant himself (R. v. Jones^ B. 4, 

€. C. R.). 

^ (t) Criminal Law Amendment Act, 1885' (48 & 49 Viet. c. 09). This offence 
18 not triable at quarter sessions (ibid.., s. 17). 

(.p Hard Labour Act, 1822 (3 Geo. 4, c. 114) ; R. v. Hiyuinson (1702), 2 Burr. 


(i-) 3 Co. Inst. 20.) ; Hard Labour Act, 1S22 (3 Geo. 4, c. 114). By statute 
(trimiiial Law Amendment Act, 1885 (48 A 49 A ict. c. 09), s. 13), any 
person who (1) keeps or manages or assists in tho management of a brothel ; 

(2) being the tenant, lessee, or occu])ier of any premises knowingly 
permits them to be used as a brothel or for the purposes of habitual 
prostitution ; or (3) being the lessor or landlord of any jiremises, or his agent, 
lets them or any part thereof with the knowledge that they arc to ho used as 
^ brothel, or is wilfully a party to tho continued use of such promises as 
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houses or brothels, unlicensed places of entertainment in the 
houses (!/f) houses and betting houses are disorderly 


(i.) Brothels^ 

1097. A “ brothel ’’ means a place resorted to by persons of both 
sexes for the purpose of prostitution. A prostitute receiving men only 
into hei own rooms cannot be convicted of keeping a brothel (li). 

It IS not necessary to constitute the offence that there should be 
any indecency or disorderly conduct perceptible from the exterior, 
01 ^ that the premises should have caused a nuisance to the 
neighbours (o) ; nor is it necessary, upon a prosecution for. the 
common law offence, to show that the defendant was the real'<Bfcer 
or keeper of the brothel. It is sufficient that he appeared, SKd, 

or behaved himself as such or as the person having the manage- 
ment of the house {})), 

The offence of permitting a house to be used as a brothel is a 
continuing one, and the permitting may therefore be charged in the 
indictment as extending over several days ( 5 ). 


1098. Everyone is by statute {a) guilty of a misdemeanour 
(1) who procures or attemiits to procure any woman to leave the 
United Kingdom with intent that she may become an inmate of a 


a brothel, is liable on summary conviction to a fine of £20 or imprisonment for 
three months, and on a subsequent conviction to a fine of £40 or imprisonment 
for four months. A licensed victualler "who is convicted of permitting his 
premises to be used as a brothel is liable to a fine of £20, forfeits his licence, and 
is disqualified for ever from holding any licence for the sale of intoxicating 
liquors (Licensing Act, 1S72 (35 & 36 Viet. c. 94), s. 15). See B. v. Holland 
[Justices) (1882), 46 J. P. 312. See also s. 14 as to harbouring prostitutes. 

(?a) The offence of keeping a disorderly house is triable at quarter sessions, 
see Disorderly Houses Act, 1751 (25 Geo. 2, c. 36), s. 5, and R . v. C/mries (186p, 
Le, & Ca, 90. See also titles Gamixg axd Wagerixg ; Theatres. As to dis- 
orderly inns, see p. 555, post, and titles Ixxs axd Ixxkeepers ; Intoxicating 
Liquors. 

(??) SiucfletoH v. Ellison, [1895] 1 Q. B. 607. In this case the charge against 
the defendant, a prostitute, was that of keeping a brothel ” within the mean- 
ing of the Criminal Law Amendment Act, 1885 (48 & 49 Viet. c. 69), s. 13. If 
the charge had been under the same section that she, as tenant or occupier of 
the premises, permitted them to be used for the pui*poses of habitual prostitution, 
it is submitted that she might have been convicted of that offence. If several 
flats in a block of buildings under one roof are used for the purpose of 
prostitution, the whole block may be a brothel [Dvrose v. Wilson (1907), 71 J. P. 
263 ; R . V. Reirson (1706), 2 Ld. Raym. 1197). 

(o) R . V. Holland (Justices) (1882), 46 J. P. 312, per Grove, J- ; R * V. Rice 
(1866), L. E. 1 C. C. E. 21. 

( p) Disorderly Houses Act, 1751 (25 Geo. 2, c. 36), s. 8 ; see ss. 5, 6, 7 as to 
complaint bj^ two inhabitants of the parish with a view to compel a prosecution. 
Upon such a complaint being made and the security required by that Act being 
given, a wan-ant must be issued for the aiTest of the person alleged to be 
keeping a brothel, who is then bound over to appear at next quarter sessions or 
assizes to answer any indictment which may be found against him [ihid., s. 6 ; 
see Disorderly Houses Act, 1818 (58 Geo. 3, c, 70), s. 7). These provisions ar© 
applied by the Criminal Law Amendment Act, 1885 (48 & 49 Viet. c. 69), s. 13, 
with the necessaiy modifications, to prosecutions for the offences mentionel 
in that section (see R . v. Neivton, [1892] 1 Q. B. 648). 

(7) Exparte Burnhif, [1901] 2 K. B. 458. 

(a) Criminal Law Amendment Act, 1885 (48 & 49 Viet. c. 69), s. 2 (3) (4). 
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brothel elsewhere (b) ; or (2) procures or attempts to procure a 
woman to leave her usual place of abode in the Lmted Kingdom 
(such place not being a brothel) with intent that she may, for the 
purposes of prostitution, become an inmate of a brothel within or 

without the King’s dominions (c). _ _ . 

The punishment for such offence is imprisonment with or witfiout 

hard labour for not more than two years (d ). , . , , 

No one can be convicted of any such offence upon the evidence of 
one witness, unless such witness is corroborated in some material 
particular by evidence implicating the accused (c). 

1099. Any person is by statute (/) guilty of a misdemeanoui who 
detains a woman against her will (1) in any premises with intent 
that she may be unlawfully and carnally known by any man ; or 

(2) in any brothel. . . ^ -n 

The punishment for this offence is imprisonment with or witliout 

hard labour for two years (,, 7 ). 

1100. Where a woman is upon any premises for the purpose of 
having any unlawful carnal connection or^ is in any biothel, a 
person is deemed to detain her there, if with intent to induce hei to 
remain in such premises or in the brothel he withholds from hei any 
wearing apparel or other property belonging to her, oi thieatens 
her with legal proceedings, if she takes away with her any veaiing 
apparel lent to her (h), 

1101. Anyone is guilty of a misdemeanour at common law ^^llO 
conspires together with one person or more to procuie a \\oman 
for the purpose of prostitution, or to seduce her or cause liei to be 

seduced (i). 

It is unnecessary to allege or prove that such woman had been 
previously chaste (0- 

(ii.) Chlirt-nsed riuces of Kntcrtainmcid, 

1102. Any house, room, garden or other place kept for pulilic 
dancing, music, or other public entertainment of the like kind in the 


{h) Criminal Law Amendment Act, ISSo (4S A 49 A ict. c. 09), s. J. (o). 

{<:) Ibid., s. 2 (4). i. a *- 

p/) JhiiL, s. 2. No indictment under the Criminal Law Amendment Act, 

1SS5 (48 A 49 Viet. c. 09), is tiiable at (luarter sessions [ibid., s. 17). 

(e) Ibid., s. 2. As to offences ajraiust women and prls, see p. 011, 

(/) Criminal Law Amendment Act, 1885 (48 A 49 A ict. c. 09), s. 8. 

Oy) Ibid. . , . , . , 

(h) Ibid. A justice of the peace may, upon a sworn information being laul, 

issue a search waiTant for any woman or girl alleged to be unlawfully detained 
for immoral purposes s. 10). The search warrant, being a judicial ach 

will protect the person who laid the information from an action, if he has acted 
in good faith and has stated the facts fairly to the justice {Hope Jwoed 
(1880), 17 Q. B. D. :W8 ; Lea v. Charriiajiun (1889), 20 Q. B. D. 45 ; afhrmed, 

(t)’ J/. V. Orey 'iLwd) (16S2), 9 State Tr. 127 ; It. v. Mean (ISol), 2 Den. 79 ; 
It. V. Dekiial 3 Burr. 1-134; It. v. lloieell (1304), 4 1' • & ^ I” 

all these cases the woman was under the age of twenty-one. In y. DeUivat 
{supra, at p. 1438) Ijord Mansfield, C.J., stated that he remembered a ^ 
the Court of Chancery wherein it appeared that a man had formally assigned his 
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Cities of London and Westminster, or within twenty miles thereof (k) 
without a licence from the county council (Z) is to be deemed a 
disorderly house or place, and every person keeping it without such 
licence may be indicted as the law directs in the case of disorderly 

houses (»0* ^ 

Theatres and other places licensed by the Crown or by the Lord 
Chamberlain are excepted from these provisions (n). 

It is immaterial that the entertainment is respectable and the 

company attending it is well behaved and that no actual nuisance is 
occasioned (o). 

To render the occupier of the house liable the entertainment must 
be of a public nature, open to any fierson who chooses to go there, 
whether upon payment or gratuitously (^j). The incidental or 
isolated use for music or dancing of a room which is not licensed is 
not a keeping of the room or house for that purpose within the 
meaning of the Disorderly Houses Act, 1751 (a). If dancing or 
music is an essential or integral part of the entertainment and 
forms an independent attraction, the house falls within the Act, but 
it is otherwise, if the dancing or music is merely subsidiary to a 
general performance not within the Act (b). 

1103. Every house, room, or other place wiiich is used for public 
entertainment or amusement, or for publicly debating on any 
subject whatever, upon any part of Sunday, and to which persons 



wife over to another man and that Lord Hardwicke directed a prosecution for 
that transaction as being notoriously and grossly against public decency and 
good manners. See now Criminal Law AmendmentWct, 1885 (48 & 49 Viet, 
c. 09). 

(/.•) This, how'ever, does not include any place within the administrative 
county of Middlesex, which county has a special Act, the Music and Dancing 
Licences (Middlesex) Act, 1894 (57 & 58 Viet. c. 15). By s. 2 (5) of this Act 
any place used for public dancing, singing, music or other public entertainment 
of the like kind and unlicensed by the county council is to be deemed a 
disorderly house, and the occupier is liable to a fine of £5 for every day during 
which it is so used. S. 2 (12) repeals the Disorderly Houses Act, 1751 
(25 Geo. 2, c. 36), ss. 2, 3, so far as relates to the administrative county of 
Middlesex. 

(/) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 3 (5). 

(»i) Disorderly Houses Act, 17^1 (25 Geo. 2, c. 36), s. 2. Such person also 
forfeits £100 to anyone who may sue for it {ibidX A penalty of £100 can 
only be recovered once, although the house may be kept open for several days, 
h\it the offender, although he pays the penalty, is still liable to be indicted for 
keeping a disorderly house {Garrett v. jMesse}>(jer (1867), L. E. 2 C. P. 583, 585) ; 
and the recovery of a judgment for the penalty by a nominal plaintiff in collusion 
with the defendant is no bar to a subsequent action (stat. (1-189) 4 Hen. 7, c. 20 ; 
G'irdhstone y. Brighton Aquarium Co. (1878), 3 Ex. D. 137; (1879) 4 Ex. D. 
107, C. A.). 

(//) Ihid,y 8. 4. ^ 

(o) Green v. Bofherogd (1828), 3 C. (SffP. *171. 

(p) Clark V. Searle (1793), 1 Esp. 25; Beilis v. Btirghall (I199)y 2 Esp. 722; 
Archer v. Willingrice (1802), 4 Esp. 186; Mai'ks v. Benjamin (1839), 5 M. & W. 
565, 569. 

(a) 25 Geo. 2, c. 36 ; Shutt v. Lercis (1804), 5 Esp. 128 ; Marks v. Benjamin, 
suqtra, at pp. 567, 569 ; Syers v. Conquest (1873), 28 L. T. -102. 

(5) Gregory Taveimor (imS), 6 C. & P. 280; Quaqhmi w Matthews (mo), 

6 B. & S. 474, 483 ; B. v. Tucker (1877), 2 Q. B. D. 417, 421, C. C. E.; and see 
Hall V. Green (1853), 9 Exch. 247. 
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are admitted by the payment of money, or by tickets sold for money 
is to be deemed a disorderly house, and its keeper may be indicted 
as the law directs in the case of a disorderly house (c). 

Sub-Sect. lloims. 

1104. Everyone who keeps a common gaming house is guilty of 
a misdemeanour as a nuisance at common law {d). Offences, how- 
ever, with regard to the keeping of such liouses are more usually 
dealt with under the statutes passed for their suppression. 

A common gaming house is a house or place kept or used foi 
playing therein at any game of chance, or at any mixed game of 
chance and skill in which (1) a bank is kept by one or moie of the 
players exclusively of the others ; or (2) in which any game is played 
the chances of which are not alike favourable to all the players, 
including among the players the banker or other person by whom 
the game is managed or against whom the other players stake, 

play, or bet {e). 

Any person who ap})ears or acts as the master or as the person 
having the care, government, or management of any gaming house, 
is deemed to be the keeper thereof, and is liable to prosecution as 
such, although he is not in fact the real owner or keeper (y ). 

(c) Sunday Observance Act, 17S0 (21 Geo. .*i, c. 49), s. 1. The keepei also 
forfeits £'2()() for every day that the place is used as above luentioued to anyone 
who may sue for it [ihid.). As to the eli'ect of a judgment in^a coUusive 
action under this statvite, see (tirdlesione v. Brdjhtou A>in<irnnn to. [loiS yji 
Ex. D. IST, 4 Ex. I). 107, C. A. liy the Remission of Penalties Act, 18^0 
(38 & 39 Viet. c. 80), the Crown i.s empowered to mitigate in whole or m part 
any penaltj', fine, or forfeiture imposed or recovered under the bunday 
Observance Act, 1780, whether on indictment, summary conviction, or by 
action. The Sunday Observance Act, I78t), docs not apply to a place duly 
registered for public worship in which no music but sacred music is performed, 
and where instructive disiiourses are delivered, even though papnent is required 
for admission to reserved seats {Baxter v. (1808), 38 L. J. (m. C.) 1). 

The Brighton Aquarium was held to he a place of entertainment and amuse- 
ment within the meaning of this statute {Terrif v. Bra/hton Aquariuai Co. 
(1873), L. 1C 10 Q. B. 300), even after music was discontinued and Uie 
reading-room closed on Sundays {Warner v. Brighton A<inarnuii Co. (1875), 
L. 1C 10 Exch. 291). As to who is a “ keeper ” of the house within the meaning 
of the Act, see Reid v. Wilson, [1895] 1 Q. B. 315, C. A. ; Martin v. Benjamin, 
[1907] 1 K. B. 04. 

{d) 1 Hawk. P. C., c. 32, s. 0. See title Gaming and Wagering. 

(#■) denli'8 V. Tnrpni (1884), 13 Q. B. D. 505, per A. L. Smith, J., at p. 530. 
Another definition given by IIawucins, J., in the same case at p. 510 is a house 
in which a largo number of persons are invited hahituall}^ to congi’egate for the 
purpose of gaming; see also Gaming Act, 1845 (8 & 9 Viet. c. 109), s. 2. 

{/) Disorderly liouses Act, 1751 (25 Geo. 2, c. 30), s. 8. The statutory 
provisions are much more extensive than the common law remedy (Gaming 
Houses Act, 1854 (17 & 18 Viet. c. 38), s. 4 ; see also Gaming Act, 1845 (8 & 
9 \ ict. c. 109), s. 4). Any person being the owner or occupier or having the use 
of any house, room, or place who opens, keeps, or uses it for the purpose of 
unlawful gaining, or wilfully permits it so to bo opened or used by any other 


summary conviciion oe nnoa ioOO and „„ 

months. The defendant may elect to be tried on indictment (Summary Jurisdic- 
tion Act, 1879 (42 & 43 Viet. c. 49), s. 17), and he must be informed of his right 
to he so tried ; see R. v. Beeshn (1909), 25 T. L. 1C 337. 

H.L. — IX. 
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necessary to prove tliat any person found playing was 
then playing for any money. The fact that cards or ^other 
nistruments of gaming are on the suspected premises is primil 

house, and that the persons found in the room or place whire thf 
instiurnents of gaming were found were playing there (a). 

Gaming IS not in itself unlawful at common law (A), but the fact 
that It IS habitually carried on in a house kept for the purpose of 

ho^s^rf )^^ stiong evidence that the house is a common gaming 

Unlawful gaming is either playing at any unlawful game or 
playing at any game in a common gaming house (j). 

1 hearts, pharaoh (or faro), basset and 

hazard (A*), passage, and every other game played with dice (except 

backgammon) (Z), roulette (?//), baccarat, and every game of cards 

\\ hich IS not a game of mere skill, and probably every other game 
of mere chance (n). 

All gaming, even at lawful games, if carried on at a common 

gaming house, is unlawful, and the keeper of the house 
indictable (o). 


IS 


Clubs etc. 
used for 
gaming. 


1105 . The occu23ier of the house and, in the case of a club, the 
members of the committee, if any, are liable to the penalties 
imposed by the Gaming Houses Act, 1854 (^i), as having the care or 
management or assisting in conducting the business of the house. 
Ordinary [dayers are not so liable, even if they take turns at keeping 
a bank (q) ; but a player who has bought the bank for the evening 
is a person assisting in the management (r). 

A club which is kept for purposes of gaming, but at which only 
members are allowed to pla}^ is none the less a common gaming 
house (s), but the occupier of a house in which gaming between 
friends is occasionally carried on cannot be said to use the house 
for gaming, and is not therefore indictable (a). 

(.7) Gaming Act, 1845 (8 & 9 Viet. c. Ife), ss. o, 8. As to the power of the 
police to search suspected places in the metropolis, see ss. 6, 7. The instru- 
ments of gaming may be ordered to be destroyed {iUd,, s. 8). 

(A) Whether it becomes so if the stakes are excessive appears to be somewhat 
doubtful; see R. v. Rogier (1823), 2 Dow. & Ry. (k, b.) 431, 434, 436, and the 
observations of Hawkins and Smith, JJ., on that case in Jenlcs v. Turpin 
(1884), 13 Q. B. D. oOo, at pp. 525, 532. 

(i) Jenhs V. Turpin^ siqn'ay at p. 525. 

( /) Jenks V. Turp>in^ supra. 

(h) Gaming Act, 1738 (12 Geo. 2, c. 28). 

(/) Gaming Act, 1739 (13 Geo. 2, c. 19). 

(w) Gaming Act, 1744 (18 Geo. 2, c. 34). 

(;/) Jenhs v. Turpin, supra, at p. 524. The question whether a particular game 
is lawful or unlawful, or whether a house is used for unlawful gaming, is for 
the judge, not for the jury {R. v. Davies, [1897] 2 Q. B. 199, C. C. R.)* 

(o) Jenhs v. Turpin, supra, at p. 531. 

(p) 17 & 18 Viet. c. 38, s. 4; and see title Clubs, Vol. IV., p. 435. 

{q) Jenhs v. Turpin, supra. The players may be indicted for unlawful 
gaming: see stat. 33 Hen. 8, c. 9, s. 14, and Jenhs v. Turpin, supra, atp. 526. 

(r) Derby v. Bloomfield (1904), 68 J. P. 391. 

(s) Jenhs v. Turpin, siqrra. 

(a) R, V. Davies, [i897] 2 Q. B. 199, C. C. E. ; see also Lochiuood v. Cooper 
(1903), 72 L. J. (k. b.) 690. 
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To constitute the offence of keeping a common gaming house it 
is not necessary that the place should be principally used for the 
purpose of gaming. It is sufficient that gaming is shown to be 

habitually carried on there (h), 

Sub-Sect. (>. — f Adler its. 

1106. A lottery is a distribution of prizes by lot or chance (c). 
To constitute a lottery the matter must depend entirely upon chance. 
If tliere is an element of skill, tlien the scheme is not a lottery, 
although the result maj^ depend largely on chance (d). 

All lotteries are declared by statute to be common and public 
nuisances (e), and the persons engaged in keeping theni are guilty 
of misdemeanour, and are punishable on indictment with fine and 
imprisonment without hard labour (/). 


(/>) In Fiehlimj v. Tarnn\ [190;j] 1 K. P>. 8()T, u coiifoctioner had in his 
slio]) an automatic machine ; a ]KM>on 's\'ho put a penny into a slot in tho 
machine mij^ht, on pulling a knob, by chance obtain either a ticket entitling 
him to sweets or nothing at all ; it was hold that the shop"l^‘^^P^r used his sho[) 
for tho purpose of unlawful gaming within s. 4 of the (Jaming Houses Act, 
lSo4 (17 & IS Viet. c. S.S) ; see also TIiom/fSiAi v. M(tsou (1901), OS J. V. 2i0; 
and V. Torpiu (1SS4). 10 U. 11. J). otto. 

(r) Taylor v. Smettm (ISSO), 11 (I ]i. D. liOT, 210. 

{d) Hall V. r''M-,[lS99] 1 (I 11. 19S, C. A. ; see also ('aminadn v. Ilahoa (1S91), 
00 L. J. (M.C.) 110; Stoddart v. Sayar, [lS9a] 2 th 11. 471. The following have 
been held to be lotteries: — Sah?s of goods with tickets for ])rizes of varying 
value.s {Jt. V. Harris (1800), 10 (/ox, ('. (’. .‘lo2 ; Taijlor v. Simtien , sa}>ya)\ free 
<iistrlbution by newspaper projuaetors of medals bearing prize- winning iiumbers 
(|[V///s V. YotuKj and Htend>rid<}i\ [1907] 1 K. 11. 44S) ; “ spot” com]jetition in a 
newspaper [Hull v. McWiUiain (1901), 20 Cox, C. C. -lH) ; “missing word 
competition [Ikirehnj v. harsoit, [189:1] 2 Ch. lo4) ; distribution of juazes at an 
enh'rtaininent to occupiers of particular seats [Morris v. JHarknuin (1804), 2 
JL A: C. 912) ; a sweepstakes, whether the organiser derives profit from it or not 
{Allin>rt V. Niitf (184o), 1 C. 11. 974, 984 ; (iolfy v. Field (18-10), 9 (L 11. 4:31 ; 
Mrariny v. Hellinys (184j), 14 M. A: AV. 711 ; It. v. (Irau's/iaw (1800), 8 Cox, 
C. C. :37o ; Ilardanrfc v. Lane, [1904] 1 K. 13. 201 ; and see Jt. v. JlahhSf [1898] 2 
H. II. 047, C. (k U.). The following have be<‘n held not to be lotteries: — Issue 
id ]U’ize coupons for the selection of winners of horse races [Caminada v. Ilnlion 
(1891), 60 Ij. J. (M.C.) 116; Stod<lart v. No/yur, [189o] 2 U. 13. 474); offer of 

’s of births and deaths in London in a given 


See also p. ooO, post. 


l)nzo for correct prediction of number 
work [Halt V. Car. [1899] 1 Q. B. 198, C. A.). 

(e) Stat. (1698) 10 Will. 3, c. 2:3, s. 1. 

(/) Jt. V. Hrawshaw (1860), 8 Cox, C. C. .‘375. By the Act of AYilliam IIL, supra, 
the keeper of a lottery and the players are also liable to penalties of £500 and 
£20 res])ectively, to be recovered by action ; see also as to such penalties, Jjotteries 
Act. 1721 (8 Geo. 1, c. 2), ss. ;S6, 67 ; Gaming Act, 17:38 (12 Geo. 2, c. 28), s. :3. 
It is also provided by statute that every person who piiblicly or privately keeps 
any ollice or place for carrying on an}' lottery not authoi'ised by Parliauient is 
to bo deemed a rogue and vagabond, and is punishable as such. It is in this 
way that jiersons who hold lotteries are now usually dealt with (Gaming Act, 
1802 (42 Geo. 3, c. 119), ss. 1, 2). The only lotteries now authorised by 
Burliament are^ those which may be carried on for the encouragement of the line 
arts by art unions which may have been incorporated by royal charter or con- 
stituted under a de(;d and rules approved by the Ihivj' Council (Art Unions 
Act, 1846 (9 A: 10 \ict. c. 48) ). As for other statutorv provisions as to 


lotteries. 
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A person cannot be convicted of keeping a place for the purpose 

of a lottery {g) m which on an isolated occasion tickets are drawn 
for a lottery [h), 

A person who incites another to the keeping of a lottery, and 
knowingly supplies instruments or goods for that purpose is 
punishable as an aider and abettor (i). ’ 

Sub-Sect, 1.— Betting Houses. 

1107, Betting is not in itself illegal (j), nor does it appear that a 
house established for carrying on a betting business is indictable at 
common law, unless it is so conducted as to be in fact a nuisance to 
the public. It is, however, provided by statute (k) that no house, 
office, room, or other place may be opened, kept, or used (1) for 
the purpose of the owner, occupier, or keeper thereof, or any 
person using the same or employed by or acting for or on behalf of 
such owner, etc., or of any person having the care or man^jge^ent 
or in any manner conducting the business, betting with ‘persons 
resorting thereto ; or (2) for the purpose of any money or valuable 
thing being received by such owner or other person as the considera- 
tion for any promise, express or implied, to pay money on the event 
of any horse race, or other race, fight, game, sport, or exercise, or to 
secure such payment by any other person. 

Every house, office, room, or other place so kept or used is 
declared to be a common nuisance and(/) a common gaining house 
within the meaning of the Gaming Act, 1845 (m). 

Act, 1836 (6 & 7 'Will. 4, c. 66), s. 1 ; Lotteries Act, 184o (8 & 9 Viet. c. 74), 
ss. 3, 4. Penalties recoverable by suiuiuary proceedings are imposed on those 
who advertise or publish any proposal for a lotteiy, or who sell tickets in a 
lottery, whether English or foreign (Gaming Act, 1802 (42 Geo. 3,^ 119), s. 5; 
Lotteries Act, 1823 (4 Geo. 4, c. 60), s. 41 ; and see Lotteries Ac^lSSG (6 & 7 
Will. 4, c. 66), s. 1), There are similar provisions in the earlier Acts, as to 
which see Ktng v. Smith (1791), 4 Term Rep. 414, A building society 
established after 25th August, 1894, is forbidden to cause or permit applicants 
for advances to ballot for precedence or in any way make the granting of an 
advance depend on any chance or lot (Building Societies Act, 1894 (57 & 58 Viet, 
c, 47), s. 12). The offence of keeping a lotterv is triable at quarter sessions. 

{g) l.e., under the Gaming Act, 1802 (42 Geo. 3, c. 119), s. 2. 

(h) Martin v. Benjamin, [1907] 1 K. B. 64 ; but the court suggested that the 
defendant might possibly have been convicted for selling lottery tickets under 
the Lotteries Act, 1823 (4 Geo. 4, c. 60), s. 41, or for keeping a lottery under 
10 Will. 3, c. 23, s. 2. ° 

(/) llarratt v. Burden (1893), 63 L. J. (m. C.) 33. 

(;■) See Saxhy v. Fulton, [1909] 2 K. B. 208, 224 227. 

[k) Betting Act, 1853 (16 & 17 Viet. c. 119), s. 1. . 

(l) Ibid., s. 2. I 

(?«) 8 & 9 Viet, c. 109. Any person who, being the owner or occupier of any 
such house or place or a person using the same, opens or uses it for the above- 
mentioned purposes, and an owner or occupier who knowingly permits such 
use, and any person who has the care or management of or assists in conducting 
such a business therein, is liable to a fine of £100 or to six months’ 
imprisonment with or without hard labour on summaiy conviction (Betting 
Act, 1853 (16 & 17 Viet. c. 119), s. 3). As to the right of a person prosecuted 
summarily to be tried by a jury, see Summarj^ Jurisdiction Act, 1879 (42 & 43 
Viet. c. 49), s. 17. If any such person receives any money or valuable thing as 
a deposit ou any bet upon a horse or any other race, or any fight, game, spoil, 
or exercise, or as the consideration for a promise to pay money on such an 
event, he is liable on summary conviction to a penalty of £50, or to three 


Part XI.— Offences against Pcblic Order. 

Every person engaged in keeping such a house is gi-ylty of 
misdemeanour and punishable by fine and imprisonment ^ylth or 
without hard labour, as well as by the alternative penalties providec 

by statute (a). 

1108 In order that a “ place ” may come within the above- 

mentioned provisions, it must be an ascertained place, where a man 
engaged in betting may, according to ordinary usage, be found by 
persons wishing to bet with him (<>), and although it is not necessaiy 
that it should be covered in, nor that it should be actually defined 
by metes and bounds, there must be something definite and, foi 
the time being, fixed, marking its situation, though not necessarily 
showing the character of the business carried on there ( p) . 

inontks’ imprisonment with or without hard labour (/i/;/.. s. 4), 
may he recovered hack by the person payiuf? it (s. o). iho Act does not extend 
to a person who receives money or a valuable thin- by way of stakes or deposit 
to bo paid to the winner of any race or lawful sport, game or exerci.se, or to the 

owner of iluv horsG engaged in a ruoti (iW., s. (i). , -r t \ 4- iwoo 

(«) It. V. 'Crnwshaw (ISGO), S Cox, C. C. dT.i ; Hard Labour Act, 1842 
(:5 Geo. 4, c. 114). The offence is triable at quarter sessions 

o) FoiOfM V. Kemptan Park Pace Coarse Co., [1S99] A. - v* f 

p) The words “or other place” in the Betting Act, bSo.J (lb A 1 f \ uf 

c. 119], s. 1. have given rise to a large number of cases, of which an abstract is 

given in this note. The following have been held to be “places witluii the 

moaning of the section when used by jiorsons habitually rosoiting t leie ot i 

purpose of betting:— A stool at a racecourse covered with an lumsualiy largo 

and markofl umbrella (lion’s v. Fenu'ick (IS74), L. H. 9 C. 1 . 4. . , towu\. 

Patch, 11899] 1 (i. B. 892) ; a strip of ground separated from a racecourse by 

railings and containing temporary wooden rooiless structures with des s (a lan) 

V. M<n-ky (18()8), L. 11. 8 I-lxch. 137) ; a small wooden box used to stand upon m 

a railed iuclosure on a grand stand at a racecourse (CaHairayw Maries UbM), 

8 U. B. D. 27d, the movable box alTording the only distinction between that 

case and Poiue/l v. Keinpton Park Pace Course Co., snpra) ] the bai-iooiu o 
T 1* 1 • i> 1 I 1 1 1 1 .^. 4 fC.-L f.. oTui if iio luip^ so With the 
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jromansy. iloaicmson, Liuuoj l iv. D. oo ; //cfcrf.n, ^ > 

C. C. E. ; It. V. Him,, so,,. [19():i] 1 K. B. 47:!, C. C. E.) ; a piece of ground boumloa 
by a hoarding and its stays, to which the defeiuiaiit habitually went to bet 


cases will, however, now be met by the Street Betting Act, lJUo p> j^uw. i, 
c. 43), s. 1 (see p. 60 1 . post) ) ; an archway forming a private thoroughiaro (P- 
V. ]I„m,,l„-c,/, [bSilHl 1 (f. B. ,S70, 0. C. E.) ; a garden at the back of a house 


(JL V. Pnsse/l (1905), 09 J. P. 247, C. C. ll.) ; see also ('lark y. Dykes (190b), 8 
¥. (Ct. of Justiciary) 43, and Flannayan v. Hill (1904), 7 F. (Ft. of Justiciary) 2b. 

Tlie following have been held not to be “ jiluces ” within the meaning 
of the section: — A clump of trees in Hyde Park under which the defendant 
stood daily for betting (Doyyeit v. Catterns (18()5), 19 C. B. (x. s.) 765, Fx. Ch. ; 
see now the Street Belting Act, 1906 (6 Fdw. 7, c. 43), s. 1) ; a reserved portion 
of a held where dog races were being held, defendant having no stand or 
distinguishing mark {Hmnn v, ///// (1885), 14 (b B. I). 588); a bar-room ol a 
])ubliehouso to wliich tlio dofeiulaut went on only three successive days ior 
betting purposes {]Vhiiehnrst v. Fincher (1890), 62 L. T. 433 ; see the observa- 
tions of Matuew, J., on this case in Hornnhy v. PayyCt, snjn-a) ; a nuled 
iuclosure at a racecourse to which the defendant and many otheiybookmakers 
and others resorted to bet, but used no stand or distinguishing umbrella 
(Powell V. Keuijiton Park Pare Course Co., supra, at p. 197, expressly ovei- 
ruling Eastwood J/t7/cr (1874), L. K. 9 Q. B. 440; Haiyh v. iihejfield 
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Criminal Law and Procedure. 

not with non-members, is not a house used for betting within the 

wi«e''i?®the ^ provisions (q). But it is other- 

Mue It the club consists partly of bookmakers and partly of 

bookmakers and not with 

each other indiscriminately (r). 

fim a newspaper in which coupons are published entitling 

the pill chasers of the newspaper to a prize for guessing the winners 

! +1^ ^ betting house within the meaning 

of the above-mentioned provisions, inasmuch as the newspaper 

pi opiietor undertakes to pay money on the event of such horse race 


1109 . To constitute a betting house it is not necessary that the 
money or bet should be received at such house, nor even within tlie 
Lnited Aingdom ; it is sufficient that the house is used for carrying 
on an essential part of the operations resulting in the payment 
01 the money either there or elseAvhere ( 0 * 

1110 . Keeping a , house for the purpose of betting with persons 
resorting thereto and beeping a house for the purpose of receiving 
deposits on bets are two distinct offences (a). To support a charge 
of the first kind it is necessary to show that persons resorted to 
the house in person to bet. Evidence that betting was done by 
letters received there is insufficient ; but it is not necessary to show 
that the persons resorting to the house paid or received bets 
there (h). Nor is a house or place a betting house, if it is only used 
for paying bets which have been made elsewhere (c). 

But if the charge is that the house was kept for the purpose of 
receiving deposits on bets as the conside^tion of a pronaise to pay 
on a future event, or in other words for ready-mo^^jey betting, 
evidence that such deiiosits were paid by letter is sufficient without 
proof of personal resort (d). 

A house used for organising a sweepstakes is not Jfcetting house 
within the meaning of the above-mentioned provisio^ (e). 

Town Council (1874), L. R.. 10 Q. B. 102, (in which, it maybe observed, the 
bookmakers stood on chairs or stools) ; and Hawke v. Dtmn, [1897J 1 Q. h. 
579) ; see also Wright v. Smith (1903), 6 P, (Ct. of Justiciary) 18. 

{q) Downes v. Johnson, [1895] 2 Q. B. 203. 

(?’) n. V. Carrie (1904), 08 J. P. 294, C. C. R. 

( 5 ) li. V. Stoddart, [1901] 1 K. B. 177; Mackenzie Hawke, [1902] 2 K- B. 
216; Lennox v. Stoddart, [1902] 2 K. B. 21, C. A.: Hawke v. Hulton (1905), 

22 T. L. R. 169. 

(^) Stoddart Y. Hawke, [1902] 1 K. B. 353; Lennox v. Stoddart , supra ; and 
see It, V. Stoddart (1909), 25 T. L. R. 612, C. C. A. 

(n) Bond v. PJumh, [1894] 1 Q. B. 169. 

{h) Ibid. ; Davis v. Stephenson (1890), 24 Q. B. D. 529 ; R. v. Brown, [1895] 1 
Q. B. 119, C. C. R. : li. V. Worton, [1895] 1 a B. 227, C. C. R. 

(c) Bradford v. Daivson, [1897] 1 Q. B. 307 ; see now the Street Betting Act, 
1906 (6 Edw, 7, c. 43). 

(d) R. V. Stoddart, [1901] 1 K. B. 177 ; see also the other authorities mentioned 
in notes (s) and (^), sujwa. 

(e) R, V. Hobbs, [1898] 2 Q. B. 647, C. C. R. ; but the sweepstakes is a 
lottery (see p. 547, note (d), aiite). 


Part XI,— Offences against Public Order. 

Sub-Sect. 8 . — Bettimj in Streets. 

nil Everyone is by statute {/) guilty of an indictable mis- 
deineanour who frequents or loiters in streets or public places on 
beM silher of hilelt or of any other 1«'™' 

bookmakiiio' or betting or wagering, or agieeing to bet oi ^^06. 
paying or receiving or settling bets, if such person has been twice 

■nreviouslv sumniRrily convicted (f/), • v i. l • 

^ The punishment for this offence on conviction on indictment is 
a fine of iloO, or imprisonment with or without hard labour foi six 

months without the option of a fine (/O* 
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It is an offence punishable on summary conviction by a fine of £:iO, or imprison- 

resorUhere for tho purpose of making: bets or wafers, or to mvito on behalf of the 
™ Itll persons to resort tlnu-o U, nmlm 

HiWt 17 Viet c 119) s. 7 ; see llaicke v. M(uke)izie (Nos. 1 -/» L • “J •* 

& V. Ii..kc (HH).,, (H J. p i ' 

nunishable in the same way for any iiersou to send, exhibit, oi ] , 

letter, circular, tele-ram, placard, bandbilbcard „[ye 

information or advice for the purpose of or with '’yP'lf & 17 

anv such event or coiitin-cney as is mentioned in tho Bcttin x , ( 

Viet c ll<)i or will make on behalf of anv other person ain si ch bet oi wa„ei 

L?smenti!!;,:dmthat Act ; it is also an offence ; 

to send etc. such letter etc. with intent to induce any person « “P ^ 
house etc. with the view of obtaining information or ^ 

of any such bet etc., or to send such letter 

(37 & 38 Yict. c. 1.3), s. 3 ; see Ihiwkc v. Mackenzie, snpra, ^ j'J \ 

betting house (Cox v. rtarfrrir,, (ISSli), P« d. 1 • Ih I'-ih))- ^a IS 

warrant authorising a constable to search 

as a hotting house, and all persons found therein and all lists doemnem^ 

relating to racin- or betting may be brought before the jnstico (Bettin Ac , 
18.r3(l() & 17 Yict. c. Ut)),s. 11). In tho metropolis tho Commissioiiei of 1 o co 
may authorise such a search (ihi'l., s. 12). The persons arre.sted may . e 
over under stat. (1541) dd lien. 8, c. 9, not to haunt such places in lutuio 

(Murjthy Arrolu, [1S97] ‘2 Q. Ik 527). 

(/) Street Betting Act, 1900 (0 Edw. 7, c. 43), s. 1. 

quarter sessions. ^ > r 

(a) The defendant is liable on a first conviction to a fine not exceeding 


The offence is triable at 


and on a second conviction to a fine not exceeding £20 (WnV/.). 
h) On summarv conviction for tho third otl'ence tho punis 


(M 


summarv conviction for tho third otl’ence tho punishment is a hue of 

bard labour for three months (ilnd.). h or 


£ 30 , or imprisonment with or without hard luuuui ^ ^ ^ 

tho purposes of this section “street” includes any highway and 

bridge, road, lane, footway, sqxiaro, court, alley or passage, wnot ei a 

thoroughfare or not, and “ public place ” includes anj* public park, gaiden, oi 

sea beach, and any uniiiclosod ground to which the public for the time 

have unrestricted access, and every inclosed place (not being a publm pai oi 
i„„\ 4.^ 1 .. Ti'rt-Vtf. nf neeess. whether Oil 


exhibited by the owner or person having control of the place a notice proniou „ 
betting therein [Ihid,, is. 1 (4)). Nothing contained in the Act applies ^*^“3 
ground used for the purpose of a racecourse or ground adjacent thereto on e 
days on which races take place (s. 2). As to tho meaning of loiteiing, see 
Dininimj v. Sivetman (1909), 25 T. L. 11. 302. 
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Sub-Sect. 9. — Inviting Minors to Bet etc, 

1112. EvGiyone is by statut6(?) guilty of a niisdemeanour who, 
for the purpose of earning commission, interest, or reward, or other 
profit, sends to a person M^hom he knows to be an infant any 
circular, advertisement, letter, or other document which invites, or 
may reasonably be implied to invite, the person receiving it to 
make any bet or wager, or to take any share or interest in a betting 
or wagering transaction, or to apply to any person or at any place 
for infoi'mation or advice for the purpose of any bet or wager, or 
for information as to any race, fight, game, sport or other contin- 
gency upon which betting is generally carried on, or which invites 
him to borrow money or to apply to any person or at any place for 
information or advice as to borrowing money. 

The punishment for this oftence is imprisonment for three 
months with or without hard labour or a fine of £100 or both (A). 

If any such document is sent to any infant at any college, school, 
or other place of education the person sending or causing the 
document to be sent is to be deemed to have known that the 
j^erson to ^Yhom it was sent was an infant, unless the sender proves 
that he had reasonable ground for believing the person to whom 
the document w’as sent to be of full age Q). 

The same penalties are imposed upon a person who without the 
authority of a court solicits an infant to make an affidavit or 
statutory declaration for the purpose of or in connection with any 
loan (?n). 


Failure to 

bury. 


Preventing 
burial etc. 


Sub-Sect. 10 . — Ojfences relating to Burial or Cremation. 

1113 . The person upon -whom the duty of disposing of a dead 
body falls (a) is guilty of a common law misdemeanour, which is 
punishable by fine or imprisonment, if, having the means, he fails 
to discharge such duty {h). 

1114 . It is a misdemeanour at common law either to prevent a 
body from being buried (c), or to disinter it without lawful 
authority (d), wdiether for dissection or otherwise (e), or for an 


(t) Betting and Loans (Infants) Act, 1892 (55 Viet. c. 4), ss. 1, 2. 

(/f) Ibid. Upon summaiy conviction the punishment is imprisonment with 
or without hard laboui* for one mouth or to a fine of £20 or both. 

(/) Ihid.^ s. 3. 

(th) Ihid.^s. 4 (these offences are triable at quarter sessions); see also title 
Money and Money Lenders. 

(tt) See title Burial and Cremation, Vol. III., p. 405. 

(5) li. V. Vann (1851), 2 Den. 325 ; R. v, Stewart (1810), 12 Ad. & El. ^73, 
778. See also Jenkins v. Tucker (1788), 1 Hy. BL 90; Ambrose v. Kerrison 
(1851), 20 L. J. (C. P.) 135. 

(c) It is a common law misdemeanour to detain a dead bod)', as, e.g.y upon a 
supposed claim for fees or a debt, and to refuse to deliver it to the executor or 
to bury it against his directions {R, v. Scott (1842), 2 Q. B. 248, n.). See 
Williams v. Williams (1882), 20 Ch. D. 659. 

id) R. V. Gilles (1818), Russ. & Ry. 366, n. ; R. v. Lynn (1788), 2 Term Rep. 
733; R. V. Feist (1858), Dears. & B. 590, 598. As to the right of the personal 
representatives of the deceased to permit an anatomical examination of the 
body, see Anatomy Act, 1832 (2 & 3 Will. 4, c. 75), ss. 7, 14 ; see also title 
Medicine and Pharmacy. 

(e) R. V. Cundick (1822), 1 Dow. & Ry. (m. c.) 356. 
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Burning dead 
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Part XL— Offences against Public Order. 

undertaker to whom a body is intrusted for burial to sell it for 

dissection (/). . . . 

Where disinterment has taken place without authority, it is no 

defence that it was done from a pious and laudable motive (f/), or 
that the human remains were not disturbed or removed in an 
indecent and improper manner (h). 

m5. It is a misdemeanour to expose a dead body near the 
public higlway where it may be seen by passers-by and in such a 

way as to shock public decency (0* 

The punishment for the three last-mentioned misdemeanouis is 

fine and imprisonment without hard labour (A). 

1116 . It is not in itself an offence against the law to burn a dead 
body provided that this is done decently and in such a way as not 
to cause a nuisance to persons passing along public roads or othei 

places where they have a right to go (/). 

Eveiyone is by statute (?a) guilty of a misdemeanour ^^llo 
wilfully makes a false declaration or representation or signs oi 
utters any false certificate with a view to procuring the burning of 
any human remains. 

The punishment for this offence, in addition to any penalt}' 
which the offender may otherwise incur, is imprisonment with oi 
without hard labour for two years (a). 

Everyone is by statute (A) guilty of a misdemeanour who, AMth 

intent to conceal the commission or imi)Gde the prosecution of any 
offence, procures or attempts to procure the cremation of any body 
or makes any declaration or certificate under the Cremation Act, 

1902(c). 

The punishment for this offence on conviction on indictment is 
penal servitude for not more than five or for not less than three 
years, or imprisonment with or without hard labour for not more 
than two years (d). 

Sra-SECT. 1 1 . — J)rmfke)u((‘S8. 

1117 . Drunkenness in some circumstances is punishable by fine 

on summary conviction (c). There are, however, certain statutory drunkard. 


Cremation 
Act, 1902. 


(,/') JL V. Hharjit (18, 07), Dears. & U. 1(>0. 

iu) V. Jarohmtn (1880), H Cox, (’. C. 5*22. 

(A) As to authorising disinterment, see title Bi'KIAE AND CiiKMAllox, 
A'ol. HI., p. 55:i. 

ii) y(. V. cA/w.- (issa), 15 Cox, c. c. 171 . 

(A) These olTeiices are triable at (juarter sessions. 

(0 Ii. V. Prire (1883), 12 (b B. D. 217, 250. Or unless it i.s done in^sueh a 
way as to iidringe the ])rovisious of the Cremation Act, l‘J()2 (2 Ivlw. 7, c. 8), 
for which see title Bukial and Cekmatiox, Vol. 111., p. 575. 

(wO Cremation Act, 11)02 (2 Kdw. 7, c. 8), s. 8 (2). 

(a) Jhi<L 

(A) Jhld., fl. 8 (;j). 

(r) yA/d., H. 8 (.'b. 

(d) Ihiil. These ofTenees under Iho Cremation Act, 1002 (2 Edw. i, e. 8), 
are, it seems, triable at quarter ses.sions. 

^ ((') Licensing Act, 1872 (85 A 80 Viet. c. 04), s. 12 ; Licensing Act, 1002 
(2 Ldw, 7, c. 28), s. 1 ; see title Intoxicating Liquors. 
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Sect. 3. 

Offences 

against 

Decency 

and 

Morality. 

Indictment. 


Sentence of 
detention. 


provisions which enable a criminal habitual drunkard to be dealt 
M'ith on indictment (/'). 

The indictment, after charging the offence, must state that the 
accused is a habitual drunkard. He is in the first instance arraigned 
for the ofience ; and if he pleads or is found guilty of the offence, the 
jury are to he charged to inquire whether he is a habitual drunkard. 
Unless evidence that the defendant is a habitual drunkard has 
heen^ given before he is committed for trial, not less than seven 
days’ notice must be given to the proper officer of the court by 
which he is to be tried that it is intended to chai*ge habitual 
drunkenness in the indictment (^r). 

1118 . A person who commits any of the offences mentioned in 
the First Schedule to the Inebriates Act, 1898 (/i), and who within 
the twelve months previous to such commission has been convicted 
summarily at least three times of any offences so mentioned, and 
who is a habitual drunkard, is liable on conviction on indictment 
(or, if he consents to be so dealt with, on summary conviction) to 
be detained in any certified inebriate reformatory for three years, 
hut he cannot be sentenced to imprisonment in addition to deten- 
tion (?). The ofiender must be informed that he has a right to be 
tried on indictment (/c). 

If a person convicted is over sixty years of age, and is liable to have 
a detention order under the Inebriates Act, 1898 (Z), made against 
him, the court may, if they think fife, order him to be disqualified 
for a statutory old age pension for such period not exceeding ten 
years, as the court may direct (m). 


Selling etc. 

unwholesome 

provisions. 


Sect. 4. — Ojf'cnces affecting Public Health, Safety, and Convenience. 

Sub-Sect. 1. — Umvlwlesonie Provisions, 

1119 . Everj'one is guilty of a misdemeanour at common law(n) 
who knowingly exposes or sells in the w’ay of his trade, or sends 
or brings to market or has in his possession with intent to sell 
for human food, articles of food or drink wffiich are corrupt 
and unfit and dangerous for human food (o). Proceedings for 


(/) See p. 417, ante. 

(</) Inebriates Act, 1898 (61 & 62 Viet. c. 60), s. 1. See R. y. Prince (1908), 
1 Cr. App. Eep. 252. * ... 

(//) 61 & 62 Viet. c. 60. Namely, being found drunk in a highway or puoUC 
place or on licensed premises ; being guilty while drunk of riotous or disorderly 
behaviour in a highway or public place ; being drunk while in ^ ^ 

carriage, horse, cattle or steam engine, or when in possession of loaded bre- 
arms; refusing to quit licensed premises when drunk ; when drunk persisting 

in entering or in refusing to leave a passenger steamer. d r p 

(f) Inebriates Act, 1898 (61 & 62 Vict. c. 60), s. 2 (1) ; Commissioner of 1 once 

V. Donovan, [1903] 1 K B. 895; IL v. Brujejs, [1909] 1 K B. 381, C. C. A. 

(k) Inebriates Act, 1898 (61 & 62 Vict. c. 60), s. 2;^ Summarj^ Junsdiction 
Act. 1879 (42 & 43 Vict. c. 49), s. 17. As toescape from inebriate reformatone , 
see Inebriates Act, 1898, ss. 11, 18, and the Regulations made under the Act. 

(/) 61 & 62 Vict. c. 60. 

(m) Old Age Pensions Act, 1908 (S Edw. 7, c. 40), s. 3 (3). 

(?i) Or perhaps certain early statutes ; see 4 Co. Inst. 261 ; 4 Bi. 

(o) 4 Co. Inst 261 ; R. v. Diaon (1814), 3 M. & S. 11 ; v. Stevenson (Ibbl), 
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offences of this nature are, bower, more 

the Public Health Act, 1875 0>), or the bale of hood and JJru„b 

offence ie line and imi.risonmenl, will. 

or without hard labour (/>). 

U20. Everyone is by statute (c) guilty of a 
with intent that it may be sold in that state, or to sell it »o mixed 

The punishment for this offence is imprisonment with or without 

hard labour for six months (d). 

1121. Many nuisances which affect the nf other ^nabs 

indictable. Offences of this character are dealt with in othei pa 

of this work (e). , , , 

Si'11-Sect. 2 . — Offences by lunueepcrs. 

1122. The keeper of an inn may by the common 

and lined for a misdemeanour, as being guilty of a ’ 

if he usually harbours thieves or persons of scam a ous [ 
or suffers frecpient disorders in his house {J )• 

ar. & F. 100; 11. Jarvis (180‘Jj, S F. & Sa 

F. & F. miliar, ,h!/ V. llolhft (1S17), 10 M. & • WI, Ool , 

Thompson (187o). 1 Q. 13. D. 12. 
ip) ;JB & ao Viet. c. 55. Sec title PruLic IIealtu eic. 

\i) 3S & 39 Viet. c. 03 and 02 & (i3 Viet. c. ol. By the 1 
lb7o(38 & 39 Viet. e. 55), s.s. 110, 117, it unv aniuinl, - 1 1 i;,, 

giime, ilesli, fi,sh, fruit, vegetables, coni, bread, ‘'""B preparation fur 
bale or deposited m any place for tlio ‘ ...(.(Peal otlicer of health 

sale and intended for the uso of man, and ^ , il-nmp or unfit for 

or an inspector of nuisances to ho diseased, unsound, unw lo s , ’ samo 

the food of man, such medical ollicer etc. may seize aiid^ cai } ^muio to bo 

in order to have it dealt with by a justice ; a justice inaj ok c " • 

destroyed, and the person to whom it helongod or in w mso 1 

whose premises it was found is liable to a peiialtj of -- , Ii'ood \xl) 
iuilictiou of a fine to imprisonment for three months, oee 

Criminal Frocedure Act, 1851 (14 A 15 Viet. c. 100), s. 2!) ; 2 llussull 

on Cnmes, 455 ; 2 East, P. C. 822. >1 \ r 

(c) Sale of Food and Drugs Act, 1875 (38 tfc 39 ^ ict. c. 03), ss. , ’. t . 

(d) Ibid. The punishment for a first olTeiice, upon summary conv^mt 

fine of £50. 13y s. 4 similar penalties are imjiosed for m-^Dotenev” 

ingi-edients with drugs so as to affect injuriously their qua i } op- 

“Food” ill the Food and Drugs Acts includes every article used toi 

drink by man other than drugs or water, and also includes o 

and condiments (Sale of Food and Drugs Act, 1800 (02 b'^ 

The accused is not liable to he convicted, if he shows to the sa is ■ diutr 

court that he did not know of the adulteration of the article o 

1 .* ..IT . *,1 _ .i;i: UoT.’n rxhfjnned that KllOvvicUj^e 




SIX'T. 1. 

Offences 

affecting 

Public 

Health 

etc. 


Injuiious 

feeds. 


Nuisances. 


Offences by 
innkeepers. 


27 (1)) ; and soe p, 760, See also title Food and 

(#^) See titles Highways; Nuisax’ce; Puiilic Heaeth. 
(/) 1 Hawk. P. 0., c. 32, s. 1 (I. 714), where it is also sar 


said to bo indictable iov 
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Sect. 4. 

Offences 

affecting 

Public 

Health 

etc. 


Refusing to 

receive 

travellers. 


Endangering 

railway 

passengers. 


Leaving 
British 
seaman on 
shore. 


If a person who keeps a common inn [g) refuses either to receive 
a traveller as a guest into his house, or to find him reasonably 
suitable victuals or lodging, he is not only liable in an action for 
damages, but is also guilty of a misdemeanour, and may be indicted 
and fined {//). 

An innkeeper is not liable for such refusal if his inn is full(i), 
or if the person applying is not a traveller (a), or if he is drunken, 
violent, quarrelsome or disorderl}^ or a person whose presence on 
the premises w^ould subject the innkeeper to a penalty under the 
Licensing Act, 1872, or if the innkeeper has some other reasonable 
ground for his refusal (/;). 

A person ^Yho sells intoxicating liquor or other refreshments, but 
W’ho is not an innkeeper, is entitled to refuse to serve persons wish- 
ing to be customers, wdiether they are travellers or not (c). 


1123. There are various acts w^hich are criminal when done with 
intent to, or which are likely to, endanger the safety of any person 
travelling or being upon a railway (d). 


Sect. 5. — Offences relating to Merchant Shipping, 


Sub-Sect. 1. — Leaving Seamen hehind. 

1124. Any person belonging to a British ship is by statute (e) 
guilty of a misdemeanour who (1) wrongfully forces a seaman on 
shore and leaves him behind ; or (2) otherwise causes him to be 
wrongfully left behind in any place, either on shore or at sea, in or 
out of the King’s dominions. 

The jninishment for this offence is a fine, or imprisonment for two 
years with or without hard labour (/). 

an innkeeper to “ take exorbitant prices.” See further as to various offences by 

licensed victuallers, title Intoxicating Liquors. i • v t, \,aa 

{(/) Le,, a house where a traveller is furnished with everything which he has 

occasion for whilst upon his way, but not necessarily stabling apcommoda 
(Thompson v. Lacg (1820), 3 B. & Aid. 283, 286). See title INNS AND 


KEEPERS. ^ .. -r. mo Goo 

(h) 1 Hawk. R C., c. 32, s. 2 (L 714) ; R v. Ivens (1835), 7 C._& R 213. &ee 
Ji. V Sprague (1899), 63 J. P. 233; Jt. v. Smith (1901), 65 J. P. 521. 

(t) Browne v. Brandty [1902] 1 K. B. 696. ricQ 7 l 1 

(n) B. V. Bgmer (1877), 2 Q. B.D. 136, C. C. R. ; Lamond v. Richard, ^ 

Q. B, 541, C. A., where a person who was originally a ti'aveller had ceas 

be so when notice to quit was given to him. 

(h) Licensing Act, 1872 (35 & 36 Viet. c. 94), s. 18, and title Intoxicating 

Liquors; Ridgeon v. Leggt (1857), 21 J. R 743 ; 

Rgmer, supra, where the innkeeper was held to be justified in reiusing ^ 
the person applying for entertainment insisted on bringing a large aog 
the house. The innkeeper is probably entitled to require 
charges or prejiayment, but if he does not do so, but refuses to en ei 
traveller for some other reason than that he has no such security, ne 
probably be held to have waived his right to require it (see 1 
c. 32, s. 2 (I., 714) ; It v. hens, supra; Fell v. Knight (1841), 8 M & 

(c) E. V. Ei/mer, supra. But if any holder of a licence to sell mtox taj 

liquors persistently and unreasonably refuses to supply H for 

(other than intoxicating liquor) at a reasonable price, this is a good gr 

depriving him of his licence (Licensing Act, 1904 (^Edw. «, c. 

(d) See further as to the obstruction of and malicious injuiyto r } 

trains, and telegraphs, pp. 786, 787,7>as^ 

e) Merchant Shipping Act, 1996 (6 Edw. 7, c. 48), s. , , (^fheActof 

/) Merchant Shiiiping Act, 1894 (57 & 58 Yict. c. 60), s. 680 (1), (a) (the 


Part XL— Offences against Public Order. 

* 

1125. A master of a British ship is hy statiite(f/) guilty of a mis- 
demeanour (1) who, without having obtained the sanction of the 
proper authority (/i), discharges a seaman(i),or leaves him behind (A), 
except at a port in the country in which he was shipped ; or (2) who 
delivers a false account (/) or makes a false statement (/(<) to 
the proper officer (ji) as to the wages and eifects of any seaman who 

is left behind out of the British Isles. 

The punishment for this offence is a fine, or imprisonment for not 
more than two years with or without hard labour (o). 

Sub-Sect. 2, — Fraud i)L lldation to Shippnuj Dvrumeitts, 

1126. The master or owner of a ship is by statute (p) guilty 
of a misdemeanour if he uses or attempts to use for her naviga- 
tion a certificate of registry not legally granted in respect of the 

ship. 


1900 is an amending Act, and is to be cK>nstniod as one with the Act of 1S94 
( 8 . 80 (1)). Any otVence declared by the Merchant Shipidng Act,^ 189-1. to bo a 
misdemeanour, and in resjiect of which no sjiecific punishment is assigned, is 
punishable as above stated (ilud.y s. (>80). Such otfouces (excejit the oifciice ot 
sending an unseaworthy ship to sea) may, liuwevor, he prosecuted summaiil\ 
under the Summary Juri.sdiction Acts, and if so lu'osocuted are puiiisluible only 
by imprisonment for six months Oil'ence.s against the Act ])unishable by 

imprisonment for not exceeding six months, or by a One not exceeding —100, 
must be prosecuted summarily (//uV/., s. OSO (1 ) (b) ). There can be no siiinmui } 
conviction many proceeding instituted iu the Unitefl^ Kingdom unless the ju’o- 
ceediug is cftTumonced within six months after the oOence, yr. if both or either 
of the parties haiipon during that time to be out of tho Liiiled Kingdom, unless 
it is commenced within two months after they both first arrive or are at one time 
within tho kingdom {ihid., s. () 8 :J ; and see v. Oiien (ISOS), L. K. d (K p. 

2US). Put tho defendant has, under the Summary .lurisdiclion Act, 1S79 
(•i 2 & 4 T Yict. c. -19), s. 17, a right to claim to be tried by a juiv in all cases 
where he may on summary conviction be sentenced to more than three months 
imprisonment, and he should he so informed (/'. v. (i(>/iliitr<f, [1901] 2 K. Ik 
8 G(i). See //. y. Jkedn/, [190!)] 1 K. Ji. 819. As to venue and jurisdifdion, see 
p. 28.3, onh'j as to costs, see ]). -1-1.3, ante. There are several sections in the 
Merchant Shipping Act, 1 S!) 4 , providing for fiiu's of £500 under the Act. Such 
fines may he riicovered by action, and the olTonces are not criminal, see ss. 7.i, 
447,4.32, and title SiiirriNu and Navigation. As to the conveyance of the 
otienderto the Unitetl Kingdom or a liritish ])ossession, sees. OS!) ; as to evidence 
taken abroad, see s. 091. Tho olfences under the Mercliant Shijtping Act, 1894, 
aupra, referred to in these sub-sections, are triable at quarter sc.-^sions. 

(. 7 ) Merchant Shipping Act, 1900 (0 Kdw. 7, c. IS), BS. 28 (10), 0(), 86 . 

(It) The proper authority is defined i7u3/., s. 49. 

(i) Tho sanction of the projier authority is to ho indorsed on the agreement 
with tho crew. This sanction is not to be refused where the seainaii is discharged 
on the termination of his service (ibid., s. 30). 

(/.*) Tho sanction in this case takes tho form of a certificate, which must state 
tho cause for which tho seaman is left bohiiui, whether the cause bo unfitness, 
or inability to proceed to sea, desertion, disappearance, or otlierwise. No such 
sanction or certificate is reiiuirc'd where tlie seaman is discharged in accordance 
with the Merchant Shii)ping Acts (/.e., tho Merchant Shipping Acts, 1894 to 
1906) (//a'd., H. 36). 

(0 Merchant Shipping Act, 1906 (6 J'ldw. 7, c. 48), s. 28 (1) (b). 

(/a) Jhid., B. 28 ( 3 ). 

(a) Ibid., s. 28 ( 11 ). 

(e) Merchant Shipping Act, 1894 (57 & 58 Viet, c. 60), s, 680 ; and see ji. 55(),. 
note ( /' ), (title. 

(/') Merchant Shipping Act, 1894 (57 & 58 Yict. c. 60), s. 16. 
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endangering 

ship. 


Taking 
money for 
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sea-fishing 
service. 


Failure of 
master to 
help in 
collision. 


The punishment is fine or imprisonment for two years with or 
without hard labour (5^). 

Sub-Sect. 3 . — Misconduct of Mariners, 

1127. Any master, seaman, or apprentice belonging to a British 
ship is by statute {a) guilty of a misdemeanour w'ho by wilful breach 
of duty, or by neglect of duty, or by reason of drunkenness, (1) does 
any act tending to the immediate loss or serious damage of the ship, 
or tending immediately to endanger the life or limb of a person 
belonging to or on board of her ; or (2) refuses or omits to do any 
lawful act proper and requisite to be done by him for preserving the 
ship from immediate loss or serious damage, or for ])reserving any 
verson belonging to or on board of her from immediate danger to 
ife or limb. 

The punishment is by statute fine or imprisonment for not more 
tlian two years with or without hard labour (b). 

The same misconduct by a pilot w^hen in charge of a ship is also 
a misdemeanour (c) punishable in the same way (d). 


1128. Any person is guilty of a misdemeanour (e) who receives any 
money or va uable consideration from the person to whom an 
apprentice in the sea-fishing service is bound, or to whom^ a 
sea-fishing bo}* is bound by any agreement, or from the apprentice 
or boy or anyone on his behalf in consideration of his being so 
bound, or wdio makes any such payment. 

The punishment for this offence is a fine or imprisonment for not 
more than two years with or without hard labour (/). 


1129. In every case of collision between two vessels it is the duty 
of the master or person in charge of each vessel, so far as he can 
do so without danger to his own vessel, crew and passengers, to 
render to the other vessel, her crew and passengers, such assistance 
as may be practicable and may be necessary to save them from 
danger caused by the collision and to stay by the other vessel 
until he has ascertained that she has no need of further assistance, 
and also to give to the master or person in charge of the other vessel 


(fy) Merchant Shipping Act, 1894 (57 & 58 A^ict. c. 60), s. 680. Also the ship 
is subject to forfeiture (s. 16) ; and see p. 556, note (/), ante. As to forgery 
of documents under the Merchant Shipping Act, 1894, see p. 752, post 
(rt) Ibid.j s. 220. It is not necessary to prove that the wrongful 
omission was followed by loss, destruction, or damage (^. v. Gardne?' (lodd), 

1 F. & R 669). _ , 

(5) Ibid., s. 680; and see p. 556, note (/), atiie. Desertion by seamen 
absence without leave are punishable summarily, the former by twelve and t e 

latter bj'^ ten weeks’ imprisonment and the forfeiture of wages s. 2- J> 

For a number of other offences against discipline punishable on suminp^ 
conviction, see s. 225 ; and as to misconduct by seamen serving on nslung 

boats, see s. 376. 

(c) Ihid.j s. 607. 

(d) Ibid., s. 680, and see p. 556, note (/), ayde. . 

(e) Mercliant Shipping Act, 1S94 (57 & 58 Viet. c. 60), s. 398. This section 
applies only to service in fishing boats of a tonnage of twenty-five tons an 
upwards ; see the words prefixed to s. 39^ of the Act. 

(/) Ibid., s. 680; and see p. 556, note (/), ante. 
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the name of his own vessel and of the port to which she belongs, 
and the names of the ports from which she comes, and to whicli 

she is bound (fif). t ..u- 

If the master or person in charge fails to do any of the things 

prescribed above without reasonable cause, he is by statute (y) 

guilty of a misdemeanour. 

The punishment is line, or imprisonment for not more than two 
years with or without hard labour (h), 

1130 . Any person is by statute (0 guilty of felony who unlaw- 
fully and maliciously prevents or impedes any peison, being on 
board of or having cpiitted any ship or vessel in distress or wrecked, 
stranded, or cast on shore, in his endeavour to save his life or the 
life of any other person endeavouring to escape. 

The punishment is penal servitude for life, or for not less than 
three years, or imprisonment with or without hard labour for not 

more than two years (A-). 

1131 . Every person is by statute (/) guilty of a misdemeanour 
who assaults and strikes or wounds any magistrate, officer, oi otliei 
person whatsoever lawfully authorised, in the exercise of his duty 
in the preservation of any vessel in distress or of any vessel, goods, 
or effects stranded or cast on shore or lying under water. 

The punishment for this offence is penal servitude for not more 
than seven or for not less than three 3 'ears, or imprisonment with 
or without hard labour for not more than two years (/;/)• 

1132 - If any person sends or attempts to send or is party to 
sending or attempting to send a British ship to sea in such an 
unseaworthy state that the life of any person is likely to he thereby 
endangered, he is by statute {n) guilty of a misdemeanour, unless he 

((/) ^Nferchuiit Sliippinf^ Act, 1S04 (57 5S Yict. c. (iO), s. 422. As to the 
application of this section to collisions with forc*i<xn vessels, seo s. 424. A 
])erson is “ in charge” who has the control of the ship at any time when assist- 
ance could have been rendered, and not merely at tlio time of the collision {Lr 
)>artc Fcrfpt8on{\H1\), L. 11. 0 (i. 13. 280, 287). Tf a pilot is on hoard, the master 
is none the less the “person in charge” {The Queen (ISO!))* 1j- - A. & I'h *‘io4, 

d55). AVhether the principle that a tug and its tow are to bo considered ms 
one vessel will render the person in charge of the tug criminally responsible 
if ho does not stand by his tow and a vessel with wliom she has come into 
collision appears doubtful (see 7'he JJannihal (1807), L. E. 2 A. A E. 53). 

(5) 1 hid., 8. 080 ; and see p. 560, note (/), (ude, 

(i) OUences against the Person Act, 1801 (24 & 25 Yict. c. 100), s. 17. 

(A*) Ibid.; Penal Servitude Act, 1891 (54 A 55 Yict. c. 09), s. 1. This offence 
is not triable at (piarter sessions. 

(/) Offences against the Person Act, 1801 (24 A 25 Yict. c. 100), s. 37. A 
person who without leave of the master boards any vessel wrecked, stranded, or 
in distre.ss, unless ho is, or acts by command of, a receiver of wreck, is liable to a 
fine of £50. A person who impedes or hinders the saving of any such vessed or 
her cargo, or secretes any wreck or obliterates any mark thereon, or wrongfully 
carries away any part of the vessel or cargo, ishilso liable to a fine of £50 in 


ryj 
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does not apply to a ship exclusively employed in trading or going from place to 
place in any river or inland water which is \vholly or partly in a British pos- 
session Qhid., 8. 457 (5) ). This offence cannot ho prosecuted summarily 


560 


Criminal Law and Procedure. 


Sect. 5. 

Offences 
relating to 
Merchant 
Shipping. 


Preventing 
service of 
documents. 


Forging 

salvage 

document 

etc. 


Disobedience 

to order of 

lighthouse, 

authority to 

extinguish 

misleading 

lights. 
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proves that he used all reasonable means to ensure her being sent to 
sea in a seaworthy state, or that her going in an unseaworthy state 
was under the circumstances reasonable and justifiable. 

If a master of a British ship knowingly takes the same to sea in 
such an unseaworthy state, he is by statute guilty of a misde- 
meanour (o), unless he proves that her going to sea in such a state 
was in the circumstances justifiable. 

The punishment for this offence is fine, or imprisonment for not 
more than two years with or without hard labour (p). 

The owner or master of a ship is by statute (?) guilty of a mis- 
demeanour, if he is party or privy to obstructing the service on the 
master of a ship of any document under the provisions of the Mer- 
chant Shipping Act, 1894(a), relating to detention of unseaworthy 
ships. The punishment for this offence is fine, or imprisonment 
with or -without hard labour for not more than two years (h). 

A prosecution for this offence cannot (except in Scotland) be insti- 
tuted without the consent of the Board of Trade or of the governor 
of the British possession in which the prosecution takes place (c). 


1133. A person is by statute (d) guilty of a misdemeanour who in 
any proceeding under the provisions of the Merchant Shipping Act, 
1894, relating to salvage by His Majesty’s ships forges any document 
or utters it knowing it to be forged, or who gives, makes, or procures 
any false evidence or representation knowing it to be false. 

The punishment is imprisonment for tw^o years (e). 


1134. Whenever any fire or light is burnt or exhibited at such 
places and in such manner as to be liable to be mistaken for a light 
proceeding from a lighthouse the general lighthouse authority within 
whose area the place is situate may serve a notice upon the owner of 
the place where the fiji-e or light is burnt or exhibited, or on the person 
having charge of the fire or light, directing that owner or p6is®^ 
within a reasonable time, to be specified in the notice, to take 
effectual means for extinguishing or screening the fire or light and 
for preventing in the future any similar fire or light. 

1135. Any person upon \Yhom such a notice is served, who 
fails without reasonable cause to comply with such directions, is by 
statute guilty of a misdemeanour and maybe indicted for a common 

nuisance (/). 


bid., s. 547 (5) ). The indictment need not allege that the defendant knew th 
lip to he unseaworthy Ui. v. Freeman (1S75), 9 I. E. C. L. 527, C. C. E-)* 

) what amounts to seaworthiness, see Hedhy v. Pinkney & Hons Steamship •» 

1894] A. C. 222 ; The Diamond, [1906] P. 282. 

(o) See previous note. , _ 

(V) Merchant Shipping Act. 1894 (57 & 58 Yict. c. 60), s. 680; and see p. eof, 

Dte (/), ante, 

{q) Ibid., s. 696(2). 

(а) 57 & 58 Viet. c. 60. 

(б) s. 680. ^ 

(c) Merchant Shipping Act, 1894 (5/ & 58 Vict, c. 60), s. 40/ (3). 

(d) Ibid., s. 564, and see p. 754, post. , ^ 

(e) Ibid.; or on summary conviction to imprisonment for six numtns. 

(/) Ibid., s. 667 (3). The general lighthouse authority 
/■ales, the Channel Islands and the adjacent seas and islands, and at (jid 
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The punishment for this offence is imprisonment without hard 
labour, and a fine of i^lOO in addition (g), 

Sub-Sect. 4. — Seal Fisheries. 

1136. Any person is by statute {h) guilty of a misdemeanour who 
commits, procures, aids, or abets any contravention of the Behring 
Sea Award Act, 1894, which statute incorporates certain provisions 
of the Behring Sea Arbitration Award dated the 15th August, 1893. 

The punishment for this offence is a line, or imprisonment with or 
without hard labour (i). 

1137. It is by statute (/;) a misdemeanour to forge or fraudulently 
alter a licence or other document issued for the purpose of articles 
4 or 7 of that award, or to procure any such licence or document to 
be forged or fraudulently altered or, knowing it to be forged or 
fraudulently altered, to use the same. 

The punishment is a fine, or imprisonment with or without hard 
labour (/). 

1138. The King may by Order in Council prohibit during the 
period specified by the order the catching of seals by British ships 
in such parts of the North Pacific Ocean as are mentioned in the 
order. Any person belonging to a British ship is guilty of a 


is the Trinity House ; throughout Scotland and the adjacent seas and islands 
and the Isle of Man, the Commissioners of Northern Lighthouses ; throughout 
Ireland and the adjacent seas and islands, the Commissioners of Irish Lights 
(Merchant Shipping Act, 1804 (57 & 58 Viet. c. GO), s. G34). 

(.7) 1 hid., s. (>G7 (3). 

(//) Behring Sea Award Act, 1894 (57 Yict. c. 2), s. 1 (2) ; and see Sched. IT. 

The offence is a misdemeanour “ within the moaning of the Merchant 

Shipping Act, 1854” (17 & 18 Viet. c. 104); see s. 518 of the last-named Act 

aTid Merchant Shipping Act, 1894 (57 & 58 Viet. c. GO), s. 745 (1) (/). 

The provisions of the award which are incorporated by this Act are set out 

verbatim in Sched. I. The killing at any time of fur-seals within a zone of 

eixt}' iniles round the Pribiloff Islands, or elsewhere in the Pacific Ocean within 

certain prescribed limits, between 1st May and 31st July, is forbidden. There 

are other provisions as to licences for seal fishing and the method in which 

the fishing is to be conducted. As to the personal liability of the master of 

a vessel employed in the fishery for acts done by persons on board the 

vessel, see s. 4 of the Act. S. 3 enables the Sovereign to make Orders 

in Council for carrying into effect the provisions of the Act and award, 

and imposes a i)enalty of £100 for every breach of such an order. Orders 

in Council were made under this Act on 3()th April, 1894, and 2ik1 Pebruary, 
1895- i 

(/) Merchant Shipping Act, 1854 (17 & IS Viet. c. 104), s. 51 (1). If 
prosecuted summarily the offence is piinishable with six months' imprisonment, 
or a fine of not more than £100 [ihid.^ s. 518 (2)). The ship employed 
in such contravention, and her equipment and everything on board, is liable 
to be forfeited to the Crown, but the court may release her on paymeiit of a 
fine not exceeding £500 (Behring Sea Award Act, 1894 (57 Viet. c. 2), s. 1 (2) ; 
and see Sched. 11.). 

[k) Behriiig Sea Award Act, 1894 (57 Viet. c. 2), s. 1 (4). The articles above 
mentioned are set out in Sched. 1. to the Act. 

-y? Sched. 11. ; Merchant Shipping Act, 1854 (17 e'e IS Viet. c. 104), s. 

0I8. Ihe offence may also be ])unishcd summarily by imprisonment for not 
exceeding mx months or a penalty of £100, 

H.L. — IX, 
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Spreading 
false rumour. 


Stock 

Exchange. 


misdemeanour (??i) who (1) kills, takes or hunts, or attempts to kill 
or take, any seal during the period and within the seas specified in 
such order ; or (2) uses a British ship or her equipment or crew 
for such a purpose. 

The punishment is a fine, or imprisonment for two years with or 
without hard labour (n). 

The ship and her equipment and everything on board are subject 
to forfeiture to the Crown (o). 

Sect. 6 . — Offences relatinq to Trade, 

Sub-Sect. 1. — Unlaivful Comhination, 

1139. The offences of engrossing, forestalling, and regrating have 
been abolished by statute (p), but everyone is still guilty of a mis- 
demeanour {q) (1) who knowingly spreads or conspires to spread 
any false rumour with intent to enhance or decry the price 
of any goods or merchandise {a) or the price of stocks (b ) ; 
(2) who prevents or endeavours to prevent by force or threats 
any goods, wares, or merchandise being brought to any fair or 
market. 

The punishment for this offence is fine and imprisonment wither 
without hard labour (c), 

1140. A combination for the making of purchases or sales 
upon the Stock Exchange, where the sole object of the 
action is to cheat and mislead the public by what is called 
“making a market,” is an illegal conspiracy and constitutes an 

indictable misdemeanour (d). 


(m) Seal Fisheries (North Pacific) Act, 1895 (58 & 59 Viet. c. 21), s. 1. 

offence is declared to be a misdemeanour “ within the meaningof the , 

Shipping Act, 1894” (57 & 58 Viet. c. 60). The punishment is tt^erefore that 
which is imposed by that statute ; see next note. An Order in Council was 
made under this Act on the 21st November, 1895, prohibiting the ^t^^ing 
of seals within ten marine miles of all the Eussian coasts ot nemng 
Sea and the North Pacific Ocean and within thirty miles of the ' 

dorsky Islands and Eobben Island. As to the establishment of a ciose 

season for seals in the seas adjacent to the east coast of i,er 

Fishery Act, 1875 (38 Viet. c. 18), and Order in Council dated 28th Novem , 

1 S * 0 

Ini Seal Fisheries (North Pacific) Act, 1895 (58 & 59 Viet. c. 21), s. 1; 
Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 680. 

(o) Seal Fisheries (North Pacific) Act, 1895 (58 & 59 Vict. c. 21), s. 1 

';>) Stat. (1844) 7 & 8 Vict. c. 24, s. 1. Act 

'a) Ibid, s. 4. This Act was repealed by the Statute Law Eevisi t 

1892 (55 & 56 Vict. c. 19), but the repeal will not revive the re- 

abolished, or affect those which were preserved by the proviso in s. 4 ( 1 

tation Act, 1889 (52 & 53 Vict. c. 63), s. 38). *7 .c- s Vict c. 24 

(a) It. V. Hilhers (1816), 2 Chit. 163. Before the stat. (1844) / & 8 Vi 

it appears to have been immaterial whether the price of 

false if they were put about with the view of enhancing the terms of 

"oods (It. V. Waddington (1800), 1 East, 143). Having regard , ■ v is now 
f 4 “ it is clear that it is only the spreading of false rumours which is now 

ne (1814), 3 M. 81 S. 67; H. O.^m Vm>}. » 

Cox, C. C. 414, 440. p . - i. ifirw a 9Q 

(c) Criminal Procedure Act, 1851 14 & i^t. c. 100), s. 29. 

(d) Scott V. Brown, Dotring, McNah & Co., [1892] 2 Q. B. -24, -2-, 
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1141. Subject to what is hereafter stated as to acts or com- 
binations which occur during the course of a _ trade dispute 
between an employer and his workmen, it is an indictalile mis- 
demeanour, punishable by fine or imprisonment, for persons to 
combine together to prevent a man from carrying on his trade 
and so to impoverish him (<’). But if the combination and the 
acts done in pursuance of it are mere acts of trade competition 
and intended to further the rival trade of the persons combining, 
and the acts are not in themselves unlawful, they do not afford 

ground for or an indictment (y ). i • • ir • 

An act done by one person which is not unlawful in itself is not 

indictable merely because it prejudices or interferes with the trade 

of another perso^i, or prevents him from carrying on such trade, 

or because the person committing the act is intlueiiced by malicious 

or bad motives (//). But an act may be criminal^ if done by two 

persons in agreement which would not be criminal if done by 

either of them alone (//). ^ ... 

The principles stated above are not confined to conspiracies in 

restraint of trade. Any conspiracy to do that which is either contrary 

to law or which is a wrongful and harmful act towards anotlier 

person, and so an infringement of his civil rights, is a misdemeanour 

and indictable (a). 


Sect. 

Offences 
relating to 
Trade. 

Trado 

combinations. 


Sub-Sect. 2. — Dispi'ics htfircf'it Kinplvyei's ait<J 


Workmen. 


1142. In the case of trade disputes the law as above stated has 
been modified by statute. 

An agreement or combination by two or more persons to do 
or procure to be done any act in contemi)lation or furtherance 
of a trade dispute is not indictable as a consiuracy, if such 
act, if committed by one person, would not be j^-iid^hable as a 
crime (h). 

This provision does not exempt from punishment any persons 
guilty of a conspiracy for which a punishment is awarded by any 
Act of Parliament and does not affect the law relating to riot, 


Trade 

dis[)utes. 


C. A.; SCO also 7.*. v. Js/onall (ISTb), 2 Q. IS. D. 48, oU ; and see title Stock 
Excuanoe. 

(r) V. AVvVta (1788), 1 liCach, 27d. As to this case, see AVright on 
Criminal Cons])iracies, ]>. 45, and Moyn/ Sfcnmslu'if Co. v. McCrt'yor. (hnn (& Co. 
(1889), 28 (i. l’>. D. 59s, C. A., at p. (>82, and Lord Bkamptox in Oninn v. 
Leatiirm, [1901] A. C. 495, 580; in tho last-mentioned case the House of 
Lords held that a combination, without justification or excuse, to injure a 
man in his trade hy inducing his customers not to deal with him is actionable, 
if it results in damafce to him. See title Tkade axd Trade Unioxs. 

(y*) See Mofjuf p v. MrCrt-f/oi\ Ootr 8'; Co., [ 1892] A. C. 25 ; Boots 

V. (innoiy (1900), 82 L. T. 709. These offences are not triable at quarter sessions. 

(<j) See Bratljorr/ ( 'orjiorafiou v. Bicldes. [1895] A. C. 587, 594 ; AUt n v. Floods 
[1898] A. C. 1, 189, 152, 158, where the earlier cases are fully stated; and see 
V. Leathmiy supra. 


0 


s 


prtm, V. i.eathera^ supra. 

[h) See n. V. WarhurUm (1870), L. R. 1 C. E. at p. 270. 

(a) li. V. liou-lunds 17 Q. B. 071 ; R. v. Varhurtou (1870), L. R. 1 

L C. R. 274 ; Quinn v. f.eafhem^ supra, at pj). 528, 529. 

(h) Conspiracy and Protection of Brojierty Act, 1875 (88 & 89 Viet. c. SO), 
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unlawful assembly, breach of the peace, sedition, or any offence 
against the State or Sovereign (c). 

The word “ crime ” in this connection means an offence punishable 
on indictment, or an offence punishable on summary conviction, and 
for the commission of which the offender is liable under the statute 
making the offence punishable to be imprisoned either absolutely 
or at the discretion of the court as an alternative for some other 
punishment. 

The purposes of a trade union are not, by reason merely that 
they are in restraint of trade, deemed to be unlawful so as to render 
any member of the trade union liable to criminal prosecution for 
conspiracy or otherwise (d). A trade union means any combination, 
whether temporary or permanent, for regulating the relations 
between workmen and masters, or between workmen and workmen, 
or between masters and masters, or for imposing restrictive 
conditions on the conduct of any trade or business, whether such 
combination would or would not, if the Trade Union Act, 1871(e), 
had not been passed, have been deemed to have been an unlawful 
combination as being in restraint of trade (/). 

Sub-Sect. 3. — Criminal Breach of Contract : Intimidation, 

1143 . Although the provisions of the law of conspiracy have been 
relaxed in favour of those engaged in trade disputes, nevertheless 
everyone is guilty of a misdemeanour {g), who (/i), being a person 
employed by a municipal authority, or by any com^^any or contractor 
upon whom an Act of Parliament has imposed or who have them- 
selves assumed the duty of supplying any city, borough, town 
or place or any part thereof with gas or water, wilfully and 
maliciously (0 breaks a contract of service with such authority 

(c) Conspiracy and Protection of Property 1875 (38 & 39 c. 86). 
As to the limit of punishment on a convictioiPfor conspiracy to do 
punishable only on summary conviction, see ibid, ^ Acts of this kind wnicn 
are not indictable under this statute are not ndw indictable 

(Connin' v. Kent, Gibson v. Lawson, [1891] 2 Q. B. 545, 560). In thJpade Union 
Acts, 1871 to 1906 (34 & 35 Viet c. 31, 39 40 Viet. c. 22, 6 Edw. 7, c. 47), and m 

the Conspiracy and Protection of Property Act, 1875 (38 & 39 vict c. 8o), 
“trade dispute” means any dispute between employers and workmen, or 
between workmen and workmen, which is connected with the employment or 
non-employment or with the terms of the employment or with the conditions 
of labour bf any person; the term “workmen” means aU persons employee! 
in trade or industry, whether or not in the employment of the employer witn 
whom a trade dispute arises (Ti’ade Disputes Act, 1906 (6 Edw. 7, c. 47), s. o;. 
See, generally, title Trade aw Trade Unions. 

(d) Trade Union Act, 1871 (34 & 35 Vict. c. 31), s, 2, 

(e) 34 & 35 Vict. c. 31. « -rr* .l n^\ ic 

( /) Trade Union Act Amendment Act, 1876 (39 & 40 Vici c. s. 16. 

(o) Conspiracy and Protection of Property Act, 1875 (38 & ’sea 

4, 5, 7. Nothing in the Act applies to seamen or apprentices to * 
service (Md., s. 16). As to misconduct by and ill-treatment of such perso , 

see pp-:^6, 558, ante, and p. 608, post, 

(h) Ifnd., s. 4. . , . ‘ fiii'o Act 

(0 An offence is committed maliciously within the ^p'n in 

whether the offence is committed from malice^.conceived agains p T 
respect of which it is committal or otherwise (Conspiracy an a ig61 

Property Act, 1875 (38 & 39 Vict. c. 86), 8^5 ; Malicious Damage Act, 

(24 & 25 Vict. c. 97), s. 58). 
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etc. knowing or having reasonable cause to believe that the pio- 
bable consequences of his so doing will be to deprive the inhabitants 
wholly or to a great extent of their supply of gas or M'ater ; or 
(2) who (/i) wilfully and maliciously (/) breaks a contract of service or 
of hiring knowing or having reasonable cause to believe that the 
probable consequences of his so doing, either alone or in combina- 
tion with others, will be to endanger human life, or cause serious 
bodily injury, or to expose valuable property, whether real or 
personal, to destruction or serious injury (m); (3) (n), with 

a view to compel any other person to abstain from doing or to do 
any act which such other person has a legal right to do or abstain 
from doing (o), wrongfully and without legal authority, uses violence 
to or intimidates 00 such other person or his wife or children or 
injures his property ((/), or persistently follows such other person 
about from place to place (r), or hides any clothes, tools, or other 
property owned or used by such other person, or deprives him of 
or hinders him in the use thereof, or watches or besets the house or 
other place where such other person resides or works or carries on 
business or happens to be or the approach to such house or place (.s), 
or follows such other person with two or more other persons in a 
disorderly manner in or through any street or road (O- 

The punishment for any such ollence is a tine not exceeding i20, 


(/c) Conspiracy and Protection of Proportj’ Act, ISTo (38 Oc 3U \ict. c. 80), 

8 . 0 . 

(/) See note (/), on p. o04, ante. 

(m) Conspiracy and Protection of Property Act, lS7o (38 & 39^ ict. c. 10), s. o. 
(«) Conspiracy and Protection of Property Act, I87u (38 & 39 Viet. c._ 80), s. i. 

(o) The particular act must be speciliod in the summon?) and conviction [li. v. 
McKenzie, [1892], 2 (i. P. 619). 

(p) The word “ intimidates ” probably means by threats of personal violence 
only. It, at any rate, does not include a threat to bring about a strike (Curran 
V. Trelcavtn, [1891] 2 (P P. 646, 660, 602). Put a threat to picket has 
been hehl to bo intimidation within the meaning of the Act (J mine v. Bennett 
(1887), 62 J. P. 247, per iSTEPimN and A. L. Smith, JJ.; see tho observation 
of Mathew, J., on tliis case in Curran v. Trehacen, supra, at ]). 550) ; see also 
Beta v. Apperlei/ (1891), 36 fSol. Jo. 792; Ilai/e v. Lil/iiujstone (1891), 
Trollope it tiotis v. London BuHdtinj Trades Federation (1896), 72 L. T. 342, 
('.A. 

(n) The sumruous and conviction must specify the property iujui’cd (Smith v* 
Moody, [1903] 1 K. P. 50). 

(r) Fx parte Wilkins (1896), 04 Ij. J. (m. C.) 221 ; Smith v. Thomasson (1890), 
64 J. P. 690. 

(s) It is, however lawful for one or more persons acting on their own behalf, 
or on behalf of a trade union or of an individual employer or firm, in contempla- 
tion or furtherance of a trade dispute to attend at or near such a house or place, 
if they so attend merely for the purposo of peacefully obtaining or communi- 
cating information or of peacefully persuading any person to work or abstain 
from working (Trade Disputes Act, 1900 (0 Edw. 7, c. 47), s. 2). The following 
cases were decided before this Act, and their authority has been alfected by it 

J. Lyons dc Sons v. Wilkins [1«90] 1 Ch. 811, C. A. ; d. Lyons it Sons v. 
Wilkins [1899] 1 Ch. 266, C. A.; Charnocky. Court, [1899] 2 Ch. 36; Il'u/^crs 
v. Creeitj [1899] ihid., 090). It is not essential that the persons who hapjien to be in 
the place beset should at the time be in the service or employment of any 
other person, and a depot ship for seamen awaiting engagement has been 
hold to be a place within the meaning of the section (Fanner v. II iUon (1900), 
09 E. J. (Q. B.) 490). 

(t) As to following, see F 2 parte Wilkins and Smith v. Thornasson, sujU'a, 
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or imprisonment with or without hard labour for not more than 
three months (a). 

Stjb-Sect. 4:,~Truch Act, 

1144. An employer of any artificer in any of certain trades is 
by statute (h) guilty of a misdemeanour who directly or indirectly 
enters into any contract or makes any payment thereby declared 
illegal after having been twice j)reviously convicted summarily of 
such offence (c). 

The punishment is a fine of £100 (d). 

Stjb-Sect o. — Forging etc. Trade Marks, 


1145. Every person is by statute {e) guilty of a misdemeanour 
(1) who(/) forges (//) a trade mark (//) ; or (2) falsely applies (i) to 


(a) Conspiracy and Protection of Property Act, 1875 (88 & 39 Yict. c. 86), 
ss. 4, 5, 7. The punishment is the same whether the offence is prosecuted 
summarily or on indictment {ihid.y s. 9). The offence is only punishable on 
indictment if the accused objects to be tried before a court of summary 
jurisdiction [ibid.). This offence and the one next mentioned are triable at 
quarter sessions. 

(h) Truck Act, 1831 (1 & 2 Will. 4, c. 37). 

(c) Ihid.y s. 9. This Act provides (ss. 1, 2) that wages under contracts for 
the hiring of artificers must bo paid in current coin and not in goods, and that 
such contracts must not contain any stipulations as to the place where or the 
manner in which the wages shall be expended. The Act does not extend to 
domestic or menial servants (s. 20). The term “ artificer includes any person 
who being a labourer, servant in husbandry, journeyman, artificer, handicrafts- 
man, miner, or otherwise engaged in manual labour, has entered into or works 
under a contract with an employer (Employers and Workmen Act, 18 /o 
(38 & 39 Yict. c. 90), s. 10 ; Ti'uck Amendment Act, 1887 (50 & 51 Yict. c. 46), 
s. 2). See, generally, the Truck Amendment Act, 1887 (50 & 51 Yict. c. 46), and 
the Truck Act, 1896 (59 & 60 Yict. c. 41), and title Master akd Servant. 

(d) Ti’uck Act, 1831 (1 & 2 Will. 4, c. 37), s. 9. The punishment for a first 
offence on summary conviction is a fine of £10 ; for a second offence, £20 {ibid.), 

(e) Merchandise Marks Act, 1887 (50 & 51 Yict. c. 28), amended by the 
Merchandise Marks Act, 1891 (54 & 55 Yict. c. 15), and the Merchandise Marks 
(Prosecutions) Act, 1894 (57 & 58 Yict. c. 19). At common law to copy a trade 
mark or a wrapper for goods, which wrapper was fraudulently made to resemme 
that used by another person, was not forgery, although if a person in the 
course of his trade, openly and publicly carried on, put a false mark or token 
upon an article so as to pass it off for a genuine one, when in fact it was 
spurious, and the article was sold and money obtained by means of that false 
mark or token, this would amount to a common law cheat, as to 

р. 6S9,pos^(7?.v. CYoss (1858), Dears. &1J.460; B. v. Smith (1858),Dears. &B.566). 

(/) Merchandise Marks Act, 1887 (50 & 51 Yict. c. 28), s. 2, 

(g) A person is deemed to forge a trade mark who without the assent of tne 
proprietor makes that trade mark or a mark so nearly resembling it as to be 
calculated to deceive, or who falsifies anj' genuine trade mark, whether by 
alteration, addition, effacement, or otherwise. The burden of proving the a^en 
of the proprietor is on the defendant (Merchandise Marks Act, 1887 (oO & oi 

Yict. C. 28), S. 4). ^ ^ • 1 ! i. J aiAra 

(h) Trade mark means a trade mark registered in the register ot trade 

kept under the Trade Marks Act, 1905 (5 Edw. 7, c. 15), s. 4, and any trade 
mark which either with or vdthout registration is protected by law many 
possession or foreign State to w^hich the provisions of s. 91 of ^i_a 

Designs Act, 1907 (7 Edw. 7, c. 29), are applicable {ihid.y s. ^ 7 

Act, 1905 (5 Edw. 7, c. 15), s, 4; Patents and Designs Act, 190^ (7 i-<aw. , 

с. 29), ss. 91, 98). See title Trade Marks and Designs. 

deemed to apply a trade mark, see Merchan 


(f) As to the persons who are deemed to 
Marks Act, 1887 (50 & 51 Yict. c. 28), s. 5. 
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goods any trade mark or any mark so nearly resembling a tra^ 

machine, or other instrument for the purpose of forging o of 1 ung 
used for formng a trade mark; or (4) applies any false tiade 

description (1) to goods ; or (5) disposes of or '.""the mirpoteTf 

mentioned to be done, unless in any such case he proves that he 

acted without intent to defraud (m). i.Vf.npnf iq 

The punishment for this oflence on conviction on indictment is 

imprisonment with or without hard labour for not more than two 
years, or a fine or both 0/). 

1146 . Every person is by statute (o) guilty of a misdemeanour 

who sells or exposes for or has in his possession ^ 
purpose of trade or manufacture, any goods or things to which any 

[fj " T^Sde 'SSitiou " means any description ‘statement, ^ ^ca- 
tion, direct or indirect, as to the number, (luantity, wade" or 

of any goods, or as to the place or country m ^ tp,, 

,,<,.■,,.1 or .. t „ ih . Of h 
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material respect, and includes tne aiieiunuu 7 ‘ r: 

where the alteration v'icre "db "iSr'sliecial provn-ions 

as to watch cases, see iln.l., ss. 7, S. A person who ‘watch c!7 

for the ]iurposes of the Act as to the countr_\ oi place in ■ 

was made is liable, on conviction on indictment, to the Pe".' 11 • 

(i7ih/., s. S). A false statement on an invoice is a lalse ‘P'-'F"!’*'"" 

Act (V.jen v. Moore (No. 1), [ISUS] ;> (f. 1!. 

In' itself may be a trade doscriiflioii, if it is orall} of 

the time of sale (Cn.ncron y. [ 1001 ] 1 K- b ’ ) • i ^ 

AVuKiUT, J., Hi V. .1/oore (Xo. ), that au oia . » - I ’.V/aj/f.s 

not a trade description witbiu tbe Act; but see s. d (1), and ani . , 

strju'd. See also as to what amounts to a talse tiade desciii) lo^ , . 7 , 


J. r. ;i2d; North. J-Msteru Jirforerle.^ JJ<1. v. UiOsou 00 

Tm Co. V. Whifo-orth (IIKM), OH J. P. 4-13; f'oo'lt-r v. 

10 ; Hooper v. JtMte d- Co. (PJOO), 70 J. P. 417).^ In the case of ‘ 

evidence of the iiort of sbipinent will bo prund /arh* evidence 01 10 . } 

in which the goods were made (s. 10 (2) ) ; and the customs , 

iiniiortcd goods is, for the purpOvses of the Merchandise Murks Act, IN i (,0 • 

Viet. c. 2Sj, deemed to bo a trade description a])i)lied to the goods eic an ^ 

Marks Act, 1891 (o4 (fc 00 Viet. c. lo), s. 1. .i i . . f,. +.,Vrt 

(ill) An intention to defraud is an intention to induce the bu}oi ‘ 
something different to that to which he was entitled^ under tlie con * 
and which he did not know ho was taking, whether it bo ,, , 

article contracted for or not {Starei/ v. Chifn'orth (huipo<rder to. t - 

a. P. 1). 90; Kirshenhoim v. Halniuit and (ilnckMu, supra). 4o 
offence there must be an intention to mislead (''/Vn/Ze^ v. Swinhoriic{ - > J, 0- 

Merchandise Marks Act. 18.S7 (.70 A 71 Viet. c. '28), s. 2 (.'!) ; and see ihoL, 
s. 2 (()). This offence is triable at ([uarter sessions. As to the punnilimeu on 
summavv conviction and the forfeiture of the goods, see note (7) on p. 0O8, pos , 
(0) Ibid., s. 2 (2). 
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forged trade mark or false trade description is applied, or to which 
any trade mark or mark so nearly resembling a trade mark as to 
be calculated to deceive is falsely applied, unless he proves ( 1 ) that, 
having taken all reasonable precautions against committing an 
offence against the Act, he had at the time of the commission of the 
alleged offence no reason to suspect the genuineness of the trade 
mark, mark, or trade description ; and ( 2 ) that on demand made by 
or on behalf of the prosecutor he gave all the information in his 
power with respect to the persons from whom he obtained such 
goods ; or (3) that otherwise he had acted innocently (p). 

The punishment for this offence on conviction on indictment is 
imprisonment with or without hard labour for not more than two 
j^ears, or a fine or both ( 5 ). 


1147. A defendant who is charged with making any die, block, 
machine, or other instrument for the purpose of forging or being 
used for forging a trade mark, or with falsely applying to goods 
any trade mark or any mark resembling a trade mark or any 
false trade description, and who proves ( 1 ) that in the ordinary 
course of his business he is employed to make dies etc. for making 
or being used in making trade marks or to apply marks or descriptions 
to goods, and that in the case which is the subject of the charge he 
was so employed by some person resident in the United Kingdom 
and was not interested in the goods by way of profit or commission 
dependent on their sale ; and ( 2 ) that he took reasonable precautioqg^ 
against committing the offence charged; and (3) that at the 
time of the commission of the alleged offence he had no reason 
to suspect the genuineness of the trade mark, mark, or trade 
description ; and (4) that he gave the prosecutor all the infor- 
mation in his power with respect to the persons on whose 
behalf the trade mark, mark, or trade description was applied, is 
entitled to be discharged, but is liable to pay the costs incurred by 


(p) A person who has reason to suspect the genuineness of a tradS ina3*k on 
goods which he is selling may act innocently, and therefore be e:^tl gAto am 
acquittal of a charge under this section, if he states in good faith 

sale that there was a doubt whether the trade mark w^as genuine, and t^t nfe did 
not guarantee it, but sold the articles for what they were worth {Christiet Mamoii 
avd Woods v. Cooper, [1900] 2 Q. B. 522). Under this sub-section an intention to 
defraud is not a necessaiy ingi’edient of the offence {Wood v. Burgess (1889), 
24 Q. B. D. 162). 

(q) Merchandise Marks Act, 1887 (50 & 51 Yict. c. 28), s. 2 (3). A person 
charged before a court of summary jurisdiction with an offence against this Act 
has a right to be tried on indictment, if he so desires, and he must be informed of 
such right before the charge is gone into {ibid., s. 2 (6) ; Summary Jurisdiction 
Act, 1879 (42 & 43 Viet. c. 49), s. 17). On summary conviction an offender may be 

sentenced to imprisonment with or without hari labour for four months, or m 

a fine of £20, and upon a second or subsequent conviction to imprisonment witn 
or without hard labour for six months, or to a fine of £50, and, whether convictea 
on indictment or before a court of summary jurisdiction, the 
the 
to 

Viet 

applies to indictments for offences against the Merchandise Marks 
(50 & 51 Viet. c. 28), s. 13. Offences against the Merchandise Marks Act, 
are triable at quarter sessions. 
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the prosecutor, unless be has given due notice to him that he v’ill 
rely on this defence (/*)• 

1148 . A person ^Yithin the United Kingdom who procures, aids, or is 
accessory to the commission without the kingdom of any act which, 
if committed in the kingdom, would under the Mercliandise Marks 
Act, 1887 (s), be a misdemeanour is guilty of that misdemeanour as 
a principal, and may be tried in any county or place in the kingdom 

in which he may be(0- 

1149 . No prosecution for an offence against the Merchandise Marks 
Act, 1887(a), can be commenced after the expiration of three years 
next after the commission of the offence, or one year after the first 
discovery thereof by the prosecutor, whichever expiration first 
happens (/>). 

1150 . The servant of a master resident in the United Kingdom wlio 
hond fide acts in obedience to the instructions of such master, and 
on demand made by the prosecutor has given full information as to 
his master, is not liable to prosecution under the Act(c). 13ut a 
master is liable for any action on the part of his servant or agent 
which was done within the scope or in the course of his employment, 
and which may be an offence against the Act. unless the master can 
prove that he acted in good faith and had done all that it was 
reasonably possible to do to prevent the commission by his agents 
and servants of offences against the Act(rO- 


Sect. G. 

Offences 
relating to 
Trade. 

Accessories. 


Limitation 
of time. 


Liabilitv of 
master and 
servant. 


1151 . The Board of Trade, and in cases relating to agricultural or 
horticultural produce the Board of Agriculture and Fisheries, 
may authorise prosecutions at the public expense for offences against 
the Act(e),^ 

Sect. 7. — TAbcls and Indictable Slanders, 


1152 . The publication of a defamatory libel is a misdemeanour at 
common law. The publication of a defamatory libel with know- 
ledge that it is false is a statutory misdemeanour (/). To publish 


(r) Merchandise Murks Act, 1887 (50 51 Yict. c. 28), s. 6 ; seoalsos. 2 (2),a?//e. 

(«) 50 & 51 Yict. c. 28. 

[t) Ibid., 11. After proceedings for an offence aj^ainst the Act Lave been 
commenced by the issue of a siimmous or warrant of aivest, if the justice who 
issued the summons etc., or anj’ other justice, is satisfied b}' information on oath 
Unit there is reasonable cause to suspect that any goods or things by means of or 
in relation to whicli the oiTonce has been committed are in any premises of the 
delendant or otherwise in his possession or under his control in any place, such 
justice ma}' issue a waiTaiit authoidsing a constable named or referred to in the 
warraTit to enter such house etc. at any reasonable time by day and there search 
for and seize and take away such goods (ibid,, s. 12). 

(a) 50 & 51 Yict. c. 28. 

(5) Ibid., s. 15. 

(r) Merchandise ^farks Act, 1887 (50 & 51 Yict. c. 28), s. 10 (3). 

(d) Coiqmi V. A/oore(No. 2), [1898] 2 (L 11 300, 314. 

(ft) ^[erchandise Marks Act, 1891 (54 & 55 Yict. c. 15), s. 2; Arcrchandiso 

Regulations 
Orders Revised, 
the Board of 

Agriculture, 27 October, 1894 (ibid.), 

(/) Libel Act, 1843 (0 & 7 Yict. c. 90), s. 4. 
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or threaten to publish a libel upon any other person is a statutory 
misdemeanour {(/). To slander a private person by mere spoken 
words is not indictable, unless they tend immediately to a breach 
of the peace, or are blasphemous or seditious (h). Prosecutions for 
libel and slander are dealt with in another part of this work(i). 


Part XII. — Offences against the Person. 

Sect. 1. — Acts involving bodily Injury. 

Sub-Sect. Homicide. 

1153. The killing of a human being by a human being is in law 
known as homicide. Homicide may be (1) culpable, i.e., criminal ; 
(2) justifiable; (3) excusable (/i). 

Culpable homicide is either murder or manslaughter, and is a 
felony at common law (/). jMk 

(i.) Murder, 

1154. It is murder for a person of sound m^^ry and discre- 
tion (7/0 unlawfully to kill any human creature i^peing and under 
the King’s peace, with malice aforethought, either express or implied 
by law, provided the person killed dies of the injury inflicted within 
a year and a day after the same (//). 

Manslaughter is the unlawful killing of such a person without 
malice either express or implied (o). 

When it has been proved that one person’s death has been caused 
by another, there is a yrimd facie presumi^tion of la^j|jfcat the act 
of the person causing the death is murder, unless the contrajw 
appears from the evidence either for the pi’osecution or for nljk 
defence. The onus is upon such person w’hen accused to showthffT^ 
his act did not amount to murder (p). 

1155. The person killed must be one who is in being. It 

neither murder nor manslaughter to kill an unborn child while 
still in its mother’s womb {q) ; but if the child be born alive 

{(j) Libel Act, 1S43 (6 & 7 Yict. c. 96), s. 3. . , 

(h) As to blasphemous and seditious libels, see pp. 460, 530, ante; as to oral 

words spoken in contempt of a judicial officer, see p. 501, ante. 

(?) See title Libel and Slander. 

(/i:) Stephen, Digest of the Criminal Law, 6th ed., 175. 

(?) As to suicide, see p. 592, ^ 

(m) As to criminal acts committed by lunatics au(^ the extent to whicn j^ers 
of unsound mind are responsible for such acts, 241, ante, 

in) 3 Co. Inst. 47, 50 ; Co. Litt. 287 b. ^ ^ 

(o) R. V. Taylor (1834), 2 Lew. C. C. 215 t. mij/hea {185()> neof 

248. Both in murder and in manslaughter the criminal act may oe 

omission as well as of commission (R. v. Hughes, supra). r T 

[p) Fost. 255, 290; R. v. Grrer.acre (1837), 8 C. & P. 35, 42, TlND^. 

Where, however, the deceased is killed in attempting to make an arres^ t 

is upon the prosecution to show that the arresl^ was lawful, A p 

shown, the killing is manslaughter only {R. y. Withers (1784), 1 r. . > 

( 2 ) 3 Co. Inst. 50 ; 1 Hale, P. C. 433 ; 1 3kwk. P. C., c. 13, s. 16. 
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and afterwards die by reason of a felonious act done to it in the 
mother’s womb or in the act of birth, the person who committed 

that act is guilty of murder («)• , , , , , i ^ 

A child is not considered in law to be completely born, so as to be 

the subiect of either murder or manslaughter, until the whole liody 

of the child is brought alive into the world having an independent 

circulation, and breathing, or capable of breathing, from its o\mi 

lungs, so that it possesses, or is capable of, an existence independent 

of connection with its mother {h). But the child may be completely 

born although the umbilical cord be not severed (c). 

1156. The person killed must be in the King s peace. Ihe King s 
peace extends to all persons in England, whether British sulijects, 
outlaws, or aliens, except rebels and alien eneiiiies who are at the 
time actually engaged in hostile operations against the Crown (d). 

If a person is feloniously stricken, poisoned or otherwise hurt 
upon the sea or at anv place out of England or Ireland, luid dies o 
such stroke etc. in England or Ireland, or being feloniously stricken 
etc. in any place in England or Ireland dies of such stroke etc. 
upon the sea or at any place out of England or Ireland, the otlence, 
whether it amounts to murder or inaiislaughter or of being acces- 
sory thereto, may be inquired into, tried and punished, in t le 
county or place in England or Ireland where the death, stioke, 
poisoning, or hurt happens as if the olfeiice had been whol y 

committed in that place (c). 

1157. If death does not ensue until after the expiration of a year 

and a day from the date when the injury' was intlicled, it is an 
irrebuttable presumiition of law that the death is attrihiita i e to 
some other cause, and the person who inflicted the injuij is no 
pimishable for either murder or manslaughter (,/ ). 

(a) 3 Co. last. oO ; 1 JIawk. 1>. C., c. Ift. «. hi; Jl- 2 Car. A Ivir. 

784, Maui.E, J., where in cniir-i quenco <if an act done by the prisonei \\i i 
intent to iirocure abortion the cliilil "was born so ])r<‘iniitur(*ly tliat it uiei s loi 
afterbirth (kog also Jl. v. Scuinr (IS.'i'i), 1 Mood. C. C. did): Init accou iiig o 
Hale sucli a killing is not murder (1 Hale, V. C. 438). As to procuring abortion, 

seo p. olH), post. T 7 ) r ; M S'cn 

(h) II. V. Poull,,,, (1832), .) C. A 1>. :!2!i, Litti.ed.m.e, J.; A. v. AiwPi (is.iOj, 

0.19, Paiik, j. In R. v. Rmin (1834), d C. A P. 349, P.uiK, J., it was 

held that a child born alive could be the subject of a inurdor, although it Inni 

notin fact breathed ; It. v. Grulrhlfij 7 C. A P. 814, P.rnar., 1>. ’ 

(1837), 7 C. A P. 8.40, Coltmax, J.. where it was laid down that the lact tliat a 
child had breathed was not conclusive proof that it was born alive, a?> it niij^ i 
have breathed and died before birth; li. v. \\ rif/lit (1841), 9 b’. oc 4* <'■» j 
Guuxky, 15. , p .. 

(c) IL V. CrnicJiley, su/nui ; R. v. I'riUoe (1842), 2 Mood. C. C. 200, b. . • » 

R. V. Reeves (lS:59),b C. ^ V. 2d, VAtTOjrAX, J. , 

(d) ;i Co. lust. 47 ; 1 Hale, ib C. 433 ; 1 East, P. C. 227 ; 4 PI. , - 

(e) Oitences against the Person Act, 1801 (24 A 2d \ ict. c. 100), s. . ^ 

cannot apply to the case of a foreigner coininitting a murder abioai , 
though the person murdered died here ; no British statute can make t ^ ? 
a foreigner committed abroad ])unishable here. As to 

England by a prisoner of war, see Post. ISS; R. v. Sattler (18d8), t box, . 
431, C. C. ib ; R, V. Depardo (1807), 1 Taunt. 20. As to murders and othei 

offences cominitted at sea or abroad, see pi). 277, 2S4. atife. 

if) :i Co. Inst. ,43 ; 1 Hawk. P. C., c. 13. s. 9 ; 1 Hast, P. C. 343. Tho day of 

the infliction of the injury is reckoned as the tirst day {dud. : see \ m 

(1«32), d C. & P. 128 ; approved in R. v. Dijsou, [1008] 2 K. 15. Idl, C. b. A.j. 
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1158. A person may be guilty of murder or manslaughter whether 
ne directly causes or accelerates death {g). 

If the death of an infant or of an aged or infirm person directly 

lesults fiom fright caused by an unlawful assault committed 

by the accused upon another person, the accused is guilty of 
manslaughter (//), 

■\Vhere one person attacks or threatens to attack another and 
compels the person attacked by bodily force, or induces him by a well- 
grounded apprehension of immediate serious violence, to do some act 
which directly results in his death, the person attacking or threatening 
to attack is guilty. of murder (i). 

If a dangerous wound is inflicted and death results, the person 
who inflicted the wound is criminally responsible for the death, 
although the person w'ounded neglected to use proper remedies (/c) 
or refused to submit to a necessary operation (Z), or died after such 
an operation which w’as carefully and properly performed (wi). 

If a wound is given which is not in itself mortal or dangerous, but 
which from improper treatment becomes the cause of death, the 
person who gave the wound will not be criminally responsible for 
the death, if it clearly appears that the death was caused by the 
improper treatment {n ) . 

A person who gives false evidence which leads to the conviction 
and execution of an innocent person is not, it seems, guilty of 
murder (o). 

1159. To constitute murder there must be malice aforethought, 
express or implied by law. 

Express malice exists where the deliberate purpose of the accused 
is to deprive another of life or to do some great bodily harm (p). 

It is unnecessary to show any intention to kill or injure the 
deceased person in particular or any special degree of ill will towards 
him; if there be an intention to kill or seriously injure anyone 
among a number of persons, as by firing a gun into a crowd, there 
is evidence of express malice ((?). 


{g) B. V. Murtmi (1862), 3 F. & F. 492, Byles, J. 

(//) a. V. Toicers (1874), 12 Cox, C. C. o30, Dejtman, J., ■where an infant was 
said to have died from convulsions brought on or made worse by the act of the 
defendant in committing an assault ou its mother ; see, however, 1 Hale, P. C. 
429. 

(f) E. V, Towm, svpra^ at p, 533 ; E. v. Evans (1812), 3 Russell on Crimes, 
12 ; E. V. Hiclman (1831), 5 C. & P. 151, Park, J. ; E. v. Fitts (1842), Car. & 
M. 284, Erskine, J. ; and see E. v. Hallidmj (1889), 61 L. T. 701, C. C. R. 

E. V. Ourhxj (1909), 2 Cr. App. Rep. 109. 

(/.') 1 Hale, P. C. 428 ; 1 East, P. C. 344 ; E. v. Few (1662), Kel. 26; li- v. 

Fhfnn (1867), 16 W. R. 319, C. C, R. (Ir.). 

(/) E. V. Holland (1841), 2 Mood. & R. 351, Maule, J. r . . 

(m) E. T.Eym (1846), 1 Cox, C. C. 339, Erle and Rolfe, JJ.; E. 

X, C. C. 379, Coleridge, J. ; E. v. Davis (1883), 15 Cox, 0. L. i* > 


(1847), 2 Cox 
Matiie'w, j. 

(n) 1 Hale, P. C. 428 ; E. v. Flynn, sup/ra^ 

(o) ii. V. Macdanitl (1756), 1 Leach, 44; 

1 East, P. C. 333. -r. 

(p) 1 East, P, C, 222, 223 ; see also 3 Co, Inst. 51 ; 1 Hale, P» 

(q) 1 Hawk, P. C., c. 11, s. 12. In such a case the malice is called general. 


see, as 


to this case, Post. 131; 
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1160. Anyone who kills another iierson upon the desire or com- 
mand of the latter is guilty of murder (/•)- Anyone who kills an 
innocent and unoffending person in order to save his own life is 

guilty of murder (s). 

1161. If anyone shoots at or stabs or lays poison for or does 
any other act with the malicious intent to kill one person, and by 
mistake kills another person by means of such act, the person who 
does the act is guilty of the murder of the person killed (a). 

1162. If anyone incites another person to commit suicide, and 
such person does commit suicide, the one who incites is guilty of 
murder ; if two persons agree and attempt to commit suicide 
together, and one commits suicide and the other does not, the sur- 
vivor is guilty of murder (5). 

1163. Malice aforethought is implied by law (1) where the person 
killed is an officer of the law legally arresting or imprisoning the 
accused or executing other process of law in a legal manner ; 

(2) where, although there may have l^een provocation, such provoca- 
tion has not been sufficient to reduce the oftence to manslaughter; 

(3) where the killing has been caused by the accused while he was 
committing some other felony. 

1164. The act which causes death is murder, where the death is 
the result of intentional forcible opposition to an officer of justice 
in all cases where that officer has either by common law or l)y 
statute a right or is under a duty to arrest or keep in custody any 
other person or to prevent the commission of a felony or breach of 
the peace and is actually engaged in the performance of that duty (r), 
provided the accused knows that such person is an officer acting in 
pursuance of his duty. 

The same principle extends to private persons assisting officers, 
whether specially called upon to do so or not (//), to private 
persons interposing in case of an aftray or endeavouring to 
apprehend felons (e), or arresting in cases where either by 
common law or by statute they have power to arrest, to bailiffs 
and other officers executing civil process (/), to gamekee 2 iers when 
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(r) 1 Uawk. P. C., c. 9, s. 6; II. v. Sawyer (1815), 3 Eussell on Crimes, 
5, n. 

is) 1 Hale, P. C. 451, 455 ; Jl v. Dudlrt/ (1884). 14 Q. B. D. 278. 

(a) Bract. Do Cor. c. 86, Rolls cd. 'll., 545; Post. 261; A. v. Saunders 
(1576), Plowd. 473; R. v. Hunt (1825), 1 Mood. C. C. 08; A. v. Rernnrd 
(1858), 1 F. & F. 241, Campbell, C.J. In such cases the rule is maidia 
fyreditur jjersonam. 

W R. V. Djjson (1828), Russ. & Hy. 528; Ji. v. Ah'son (1888), 8 C. & P. 418, 
Patteson, J.; R.\.,Jessoj> (lSHl), 16 Cox, C. C. 204. Field, J. ; A*, v. Star- 
inouth (1897), 61 J. P. 729, Ridley, J. ; R. v. (1903), 67 J. P. 

Kennedy, J. 

(c) 1 Hale, P, c. 457; Fost. 270, 80S, 809 ; R. v. Ilowarth (1828), 1 Mood. 

C. 207 ; A. V. II'ooAmcr (1882), 1 Mood. G. C. 884; 7A v. (1888), 1 

Mocd. C. C. 887 (/A V. PorU r (1878), 12 Cox, C. C. 414, Buett, J. 

\d) lost. 809; R. v. Porter ^ sui>ra. 

(e) Fost. ;J09. 

(/) Fost. 810, 811 ; 1 Hawk. P. C., c. 18, s.61. As to arrest see p. 296, tode. 
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entitled to arrest poachers {g), and to members of a press 
gang {h). ^ 

The officer or other person killed must have been acting at 
the time under a lawful authority. If he was at tbe time acting 
under a writ or warrant which is invalid on the face of it, or if the 
deceased officer was arresting or attempting to arrest the accused 
without a warrant for a cause for which he was not entitled so to 
arrest him, the killing is manslaughter only, and not murder (/), 
but the fact that the process is merely informal {k), or that a civil 
judgment upon which the warrant to arrest is based is erroneous (/), 
does not prevent the killing from being murder. 

The sa,me principles apply where a constable or other person 
present is killed when lawfully interfering to prevent the com- 
mission of a crime or a breach of the peace (m). The officer 
must^ at the time when he was killed have been acting within 
the limit of his local authority, or the offence will be only man- 
slaughter (?i)- 

The killing of an officer in the execution of his duty is not 
mui'der unless he is both lawfully authorised and exercising his 
authority in a legal manner. If an officer is killed while attempt- 
ing to arrest a prisoner for a misdemeanour for which he is not 
entitled to arrest wdthout a warrant, and the officer has not the 


(f/) R. V. Ball (1832), 1 Mood. C. C. 330 ; R. v. Whitlwrne (1828), 3 C. & P 
394; see also R. v. Warner (1833), 1 Mood. C. C. 380. If the gamekeeper is 
the servant of a person who has only the right of shooting, and is not the 
owner or occupier of the land, he has no right to an-est, and may be resisted if 
he attempts to arrest {R. v. Wood (18o9), 1 E. & F. 470, Martin, B.). 

(/)) R. V. Broad foot (1743), Post. 154. 

{i) Post. 311, 312; R. v. Btockhy (1753), 1 East, P. C. 310 (warrant issued in 
blank which had afterwards been filled in by the officer) ; R. v. Hood (1830), 
1 Mood. 0. C. 281 ^warrant leaving a blank for tbe Christian name of person to 
be arrested and giving no reason for omitting it, but describing the person 
insufficiently; but see R. v. Winwick (Inhahiiants) 8 Term Eep. 454, 

Lord Kenyon, C.J.) ; R. v. Thompson (1825), 1 Mood. C. C. 80; R. v. Curvan 
(1826), 1 Mood. C. C. 132 (arrest without warrant) ; R. v. Walker (1854), Dears. 
C. C. 358 (arrest for a previous assault without a continued pursuit) ; E. "v. 
Lockley (1864), 4 P. & P. 155, Shee, J. (attempted arrest and handcuffing for 
bad language); R. v. PrehhJe (1858), 1 P. & P. 325, Buamwell, B; 

R. V. Strva (1845), 1 Den. 104). But if after an arrest the person arrested kills 
the officer, not with a view to obtain his own liberation, but from motiv^ of 
revenge, the offence is murder, although the arrest may have been illegal (it- v. 
Sattler (1858), Dears. & B. 539). j 

(k) R. v. Allen (1867), 17 L. T. 222, Blackburn and Mellor, JJ- 
this case there was a deliberate intention to rescue and to kill the oin^ 
having a prisoner in custody, and the accused had no knowledge of the allegea 

informality. ^ . 

(0 1 Hde, P. C. 457; Post. 311; R. v.J^Jcalley (1611), 9 Co. K«p. 6o a, 

R. V. 




t , 
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(m) 1 Hawk. P. G., c. 13, ss. 48, 54 ; Post. 310 ; R. v. Lockley, supra; n. v. 

lurran (1828), 3 C. & P.397). ^ « p 

(n) R. V. Toolen (1709), 2 Ld. Eaym. 1296, 1302 ; R. v. Weir (1823), 1 B. av.. 


Cim 

288, 293 ; see also R. v. Banders (1867), L. E. 1 C. C. E. 75; R- v. ^ , 
(1880), 5 Q. B. D. 341, C. C. E. If the constable named in the warrant Ranas 

it over to some other person to e.xecute, the officer named not being pr^ 







L AiaiAiovA A - .r 

close at hand, and the person attempting to make the arrest is ki e , 
offence is only manslaughter (R. v. Whalley (1835), 7 C. & P- 245, Williams, u. , 
R. v. Patience (1837), 7 C. & P. 775, Parke, B.). 


• » 
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warrant in his possession at the time (o), the offence is manslaughter, 

not murder (p). , , 

If an officer is killed when breaking open the outer door of a house 

for the purpose of making an arrest, and he has not first demanded 

admittance and been refused, the killing is manslaughter only (r/). 

If there is no evidence of express malice, the killing of an officer 

is only manslaughter, if the prisoner did not know that the deceased 

was an officer {>■). If he had that knowledge either from seeing the 

warrant or from his previous acquaintance with the deceased, or if, 

in the absence of such knowledge, there is evidence of express 

malice, the offence is murder (s). . „ . . , . 

If a private person lawfully arresting or interfering gives notice 

of the intention with which he is acting and is killed, the offence 

is murder; if he does not give such notice, the offence is 

manslaughter (0- 


1165. If a criminal is sentenced to death by a court having 
authority to pass such a sentence, his execution in the propei 
manner and by the proper officer is justifialile ; but if the execution 
is ])y an officer upon 'whom that duty is not cast, or if it is earned 
out in a dift’erent manner from that which is authorised b} the foim 
of the sentence, it is murder (u). 


1166. Where an officer is forcibly resisted while in the legal execu- 
tion of his duty, whether such duty relates to civil or to criminal 
process, he is entitled to repel force by force, ami if in the course of 
so doing the person resisting him is killed, the killing is justiliable ; 
provided there was a reasonable necessity for the use of such force 
by the officer, and that the amount of force used was not unreason- 
able or excessive ; otherwise the killing is manslaughter at least. 
An officer who kills a person who makes no resistance is guilty 


(o) See p. S09, ante.. 

(/>) li. V. Chajnnau (1S71), 12 Cox, C. C. -1. HannEN, J. ; II. V. Can-!/ 
(1K79J, 14 Cox, C. C. 214, Lixdlev, J. but in this and all other cases 
of irregular arrest it would apjiear that if the accused acted with jireuieditatioii 
and from a jireviously existing intention to murder the olUcer, whether lie 
were duly authorised or not, the oflcnco is murder (see il. v. -!//*'», ; R. 

V. Vnrey^ 8oj>ra). 

( 7 ) Tost. ISO, 320. See p. 309. anic. 

(r) V. fl7oG), Post. 135, 137; R. v. (1772),! East. P. C. 

310; R. V. OWdM//(17.S9\ ihuL 315, 352. 

(s) 1 Hale, P. C. 43 .S, 458, 401. 470 ; 1 Hawk. P. C.. c. 13, ss. 49, 50 ; Post. 
310; R. V. W'oohmr (IS32), 1 Mood. G. C. 334. On the trial of an indictniont 
in such a case it is not necessary to pi’ovo the oificer’s aj)pointmont ; it is 
sufficient that he was known to act as such {R. v. (lonifni (17-S9), 1 Leach, 515). 

(^) Post. 311. Hut express notice is not required where tiie circumstances of 
the case were such that the prisoner must have known why the private person was 
seeking to apprehend him, as wliere he was caught in the act of committing a 

felony (A. v. Ihivarih (182S), 1 Mood. C. C. 207). 

{n) 3 Co. Inst. 52; 1 Halo, P. C. 501. lint, as Hale points out, it was in 
former times coininon to modify the form of execution for liigh treason trom that 



Criminal Court (Prisons) Act,’lSSl (44 & 45 \ mt. c. (M), s.' 2 (5); Shcriifs Act. 
1887 (50 & 51 Viet. c. 55). s. 13. 
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of murder {h). The same mle applies to Idlliug by persons assisting 

officers or lawfully arresting or interfering to prevent a breach of 
the peace (c). 

An officer is not bound to retreat before the person resisting (d). 

Officers attempting to put an end to a riot, and other persona 
assisting them, are justified in killing persons taking part in it who 
refuse to disperse or who resist apprehension (e). 

If a person whom an officer or a private person is legally 
attempting to arrest upon a charge of treason, or felony, or inflicting 
a dangerous wound, flees, and he cannot be otherwise arrested, he 
may be killed, and the homicide is Justifiable (/). 

If the charge upon which the arrest is sought to be made is only 
a misdemeanour or a breach of the peace, or if the attempted 
arrest is on civil process, the killing by the officer is murder, if it is 
intentional or is done with a weapon likely to kill, but only 
manslaughter if the death is unintentionally caused by means not 
likely to cause death (g). 

Every prison officer while acting as such has, by virtue of his 
appointment, all the powers, authorities, protectipn, and privileges 
of a constable {h), 

1167. When the accused person has received provocation from 
the deceased, malice aforethought is nevertheless implied and the 
killing is murder, unless the provocation be of such a character as 
to reduce the offence to manslaughter. If there is evidence of 


{h) 1 Hale, P. C. 490, 494, 496; 1 East, P. C. 297 : Post. 318, 321 ; i?. v. Gofie 
(l(w2), 1 Vent. 216 ; R. v. Dixon (1756), 1 East, P. C. 313, where a person not 
liable to iinpressment resisted the press gang and was killed, and this was held 
to be murder ; R. v. Lomjdm (1812), Russ. & Ry. 228. 
c) I Hale, P. C. 484 ; Post. 274. 

A) 1 Hale, P. C. 481 ; Post. 321. ^ ^ 

(e) 1 Hale, P. C. 495; 1 Hawk. P. C., c. 10, s. 14; Riot Act (1 Geo* h 

stat. 2, c. 5), s. 3. As to homicide during an unlawful assembly, see R* v. 

McNanghUn (1881), 14 Cox, C. C. 576 (Ir.). 

(/) 1 Hale, P. C. 489 ; 1 Hawk. P. C., c. 10, ss. 11, 12 ; Post. 271. ^ w 
the killing of a person trying to escape from a press gang who had pressed him 
without due warrant, see R. v. Rohehy (1690), 1 East, P. C. 312; and .ff. v. 
Dixon, supra. 

(v) 1 Hale. P. C. 489 ; 2 Hale, P. C. 77, 117 ; Post. 271 ; 1 East, P. C. 302, 

{h) Prison Act, 1898 (61 & 62 Viet. c. 41), s. 10. The provisions of tbis 

are extended to State inebriate reformatories by the Inebriates Act, 1898 
(61 & 62 Viet. c. 60), s. 4. If a prisoner confined for treason, felony or 
inflicting a dangerous wound were killed by a gaoler whilst effecting his escape 
and where there was no other way of preventing such escape, no question could 
arise as to the justification of the gaoler, since he would have the ^me protec- 
tion as a constable. With regard to a prisoner convicted of a misdemeanour 
and under sentence of penal servitude, he, by escaping during his ^ntenc^, 
commits the felony of being at large during a sentence of penal 
p. 512 ante), and the officer in seeking to recapture him has the same protecno 
as in the case of an ordinary felon. But a convict detained for misdemeanour an 
not under a sentence of penal servitude, or a person who is imprison^ lor 
and who escapes, may not be killed {R. v. Forster (1825), 1 Lew. C. 0. » 

Holroyd, J.), unless he resists the gaoler and gives him reasonable giou 

believing himself to be in peril of his life or of bodily harm, in ^^i^h 

^ eapon, if no other is at hand (thid.; 1 Jlaie, 


latter is entitled to use a deadly weapon 
P. C. 496 ; 1 East, P. C. 295). 
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Part XIL— Offences against the Person. 



express malice, no provocation is sufticieut to reduce the ciime to 
manslaughter (0- 

Mere words or gestures, however insulting or indecent, will not 
in themselves so reduce the offence, where tlie killing is intentional 
or is caused by a weapon likely to cause death (A ). But it may 
be otherwise where such words are of a threatening nature and are 
accompanied by blows, although the latter may not of themselves 
be of sufficiently serious a nature as to reduce the offence from 
murder to manslaughter (/). 

Provocation, however great, is insufficient for this purpose, if it is 
not recent and if there has been a sufficient time between the 
provocation and the killing for passion to subside and for reason to 
interpose (m). Provocation is also insufficient for the purpose of 
reducing the offence from murder to manslaughter, if the manner 
of killing be liarbarous and such as to show a cruel and deliberate 
intent to do mischief (u). 


Sect. l. 

Acts 
involving 
bodily 
Injuiy. 


1168 . If anyone entitled to inflict lawful correction (o) while Correction, 
inflicting such correction unintentionally kills the person who is 
being corrected, the law does not imply malice. The death is 
regarded as having occurred by misadventure, if, having regard to 
the circumstances, the correction was indicted moderately^ and with 
a proper instrument not likely to cause death or serious injury. 

If the correction is inflicted with a deadly^ weapon and death is 
caused, tlie person inflicting correction is guilty of murder; if the 


(/) h\ V. Masnu (IToO), l-'ost. 132, ISo. 21H ; /C v. Kirkham (1S:1T), 8 (\ W P. 
llo; Jk V. (18(111), 11 Cox. C C. 330; Jk v. W'hitih}/ (182U), 1 Lew. 

C. 173. 17<>. See also p. .jSO, 

(k) 1 Hale, P. ('. 4.73. 170, 177 : 1 Hawk. P. C., c. 13, s. 33; 1 

East, P. C. 1^33; A’, v. (1000), 1vol. 77; Ik v. Slio’irood (1841), 

H’ar. W Kir. 770, PoiJ.ocK, (Vl>. See, however, Ik v. Ik’fhirell (1871), 12 l.'ox, 

r. 147, in wliii-h pLArKltUliX, J., appears to have beon proparial to admit at 
least one exception to the rule, as he expressed tlie opinion that “ if a husband 
suddenly hearing from his wife that she had commitleil adultery and he, having 
had no idea of such a thing before, wore tleu’O'Upon to kill his wife, it bo 

iiian.''laughter. . . . Where, liowevor, there aro no blows, there must bo a pro- 
vocation e<[uul to blow.s; it mu.st be at least as great us blow.s.'’ This ease was 
followed in Ik v. Jonrs (P'OS), 72 J. I*. 217. 

(/) Post. 200, 201 ; 1 East, P. C. 233, where it is sugge.sted that it might be 
sulficieiit. if Iho words were accompanied by some act denoting an immediate 
intention of following tlmiii uji by an actual assault ; Ik v. -S/er/ceof/, ; 

R. V. Hniillt (18(1(>), 4 E. it F, loot), wboro liYLKS, J., expro.ssod an opinion that 
if two military men met each other in the street, and one of them called the other 
a coward and a scoumlrel and assaulted him by sjiitting in his face, whereupon 
the other killed him, this would ho only manslaughter, but that if an ordinary 
quarrel arose between husliand and wife, and the wife spat at the husband and 
he thereupon killed her, this would bo murder. 

(///) Post. 20tJ; 1 Hawk. P. 0., c. 13, s. 10; Kel. oO ; 1 East, P. C. 232; 
U. v. Liiitili (1832), 7 ( A P. 324, Ijord Tentekdex, F.J. ; Ik v. naijivard 
(1833), ti (A it P, 177, Tixual, C.J. ; Ik v. Fialu-r (1837), 8 C. ^ P. 182, where 
pAUK, J., said that whether there had been time for the blood to cool was 
rather a cpiestion of law. 

[a) 1 Hale, P. C. 474 ; Post. 291 ; I Hawk. P. ('., c. 13, s. 42; 1 East, P. 0. 
237; R. V. 'rh(>rpe (1829), I Lew. C. P. 1 7 1 . Hayley, J. ; A', v. »S7/a;e (1834), 
0 0. A 1\ 372; Ik v. Thomas (1837), 7 C. & P. 817, 819, Parke, H. ; compare 
R. V. Ayes (1810), Russ. & lly. 100. 

(e) As to the cases in which correction by personal chastisement is lawful, 
fcee p. G08, post. 
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correction is inflicted with an instrument improper for the purpose 
hut not likely to kill, or if the correction exceeds the bounds of 
moderation, the offence is manslaughter (p). 

^ 1169 . If two persons deliberately fight a duel and either party is 
killed, the law implies malice aforethought, and the survivor is 
guilty of murder, no matter what f)rovocation he may have received 
or upon whose challenge the duel was fought (a). 

Both the seconds who are present aiding and abetting are guilty 
of murder as principals in the second degree, as are also any other 
persons who are j)resent and who encourage the combatants by 
advice or assistance (i). 

If a duel is fought upon a sudden quarrel, and one of the parties 
is killed, the offence is manslaughter, and not murder (c). 

1170 . Although if death results from a fight upon a sudden 
quarrel (d)» the person who causes the death is generally guilty of 
manslaughter only, yet if in such a fight the parties separate, or are 
separated, and one afterwards lies in wait for the other and renews 
the fight, in the course of w'hich the latter is killed, the person 
killing him is guilty of murder (e). 

If to all appearance the parties are reconciled and afterwards 
fight again on a fresh sudden quarrel and one of them is killed, this 
is only manslaughter, unless the circumstances show that the 
reconciliation was merely pretended and that the injury done was 
on account of the former grudge (/). 

In the case of a sudden quarrel, if the facts show that there was 
malicious intention on the part of the person who caused the death (5^), 


{2>) 1 Hale, P. C. 473,474; Post. 262; 1 Hawk. P. C., c. 11, s. 0; i?. v. 
Turiie}' (undated), cited in B. v. Keate (1698), Comb. 407, 408 ; R. v. Gray (1666), 
Comb. 408 ; B. v. ^Viggs (1785), 1 Leach, 378, n. (chastisement of a servant); B.y. 
Wall (1802), 28 State Tr. 51, 145, where the prisoner, a colonial governor, was 
convicted of murder for ordering an excessive flogging which caused death ; 

B. V. Conner (1836), 7 C. & P. 438 ; B. v. Cheesemxin (1836), 7 C. & P. 455; B. 
V. Bird (1850), 5 Cox, C. C. 1 ; B. v. Hopley (1860), 2 P. & F. 202, CoCKBtiEN, 

C. J. The chastisement of a child of very tender years must be of the very 
lightest description {R. v. Griffin (1869), 11 Cox, C. C. 402, Martin, B., where 
a father who had caused the death of his child aged two and a half years by 
beating it with a strap was convicted of manslaughter). 

(a) 1 Hale, P. C. 443, 452 ; 1 Hawk. P. C., c. 31, ss. 21, 22; Post. 297 ; B- v. 
Mawgridge (1706), 17 State Tr. 57; R. v. Onehy (1726), 17 State Tr. 29; B. v. 
Rice [l803), 3 East, 581, Grose, J. 

ih) 1 Hale, P,C.442, 452; i?.v.C«r% (1843),! Car. & Kir. 210, WILLIAMS, J., 
and POLFE, B.; R. v. Young (1838), 8 C. & P. 644. Yaughan, J. Mere 
presence as a spectator without giving encouragement or assistance mil not 
justify a conviction {R. v. Youngy supra ; and see B. v. Coriey (1882), 8 Q. B* D- 
534, G. C. E., and p. 582, 

(c) Post. 297 ; 1 Hawk. P. C., c. 13, s. 29. See p. 581, post 

(d) See p. 581, posf. . -rr t 

(V) 1 Hale, P. C. 451, 452; H. v. Selien (1871), 11 Cox, C. C. 6/4, HAlwKJr, d. 
(/) Ibid.; 1 Hawk. P. C., c. 13, s. 30. , , ■ 

(o) As where he has started the fight under circumstances of unfair 
(Post. 295 ; E. v. Mawgridge, supra; R. v. Whiieley (1829), 1 '-.t 

176, Bayley, J.; E. v. Kessal (1824), 1 C. & P. 437, Pabk, J. ; 

(1837), 8 0. & P. 160, 162, Bosayquet and Coltsiay, JJ., and Dollaai/, 

or where he has gone on to kiU the deceased after completely overpowering 

(P. Y. Shaw (1834), 6 C. & P. 372, Patteson, J.). 
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the person killing is guilty not of manslaughter, but of 
murder. 

1171 . Where a person whilst committing or attempting to 
commit a felony does an act which is known to be dangerous to life 
and likely in itself to cause death, and the death of another person 
results as a consequence of that act though not intended l)y the 
person committing it, the law implies malice aforethought, and the 
person causing the death is guilty of murder (it). 

1172 . A person is guilty of murder who administers to or incites 
a woman to take drugs for the purpose of procuring abortion, 
whether she be in fact pregnant or not (/), or who uses instruments 
for that purpose (/), if the woman dies in consequence of the drugs 
or operation. 

1173 . If death is caused during the commission of an act which is 
unlawful but not felonious, malice aforethought is not implied and 
the offence is manslaughter only(/.-). 

1174 . Where several persons are engaged in a common design 
and another person is killed, whether intentionally or uninten- 
tionally, by an act of one of them done in prosecution of the 
common design, the others i)resent are guilty of murder, if the 
common design was to commit murder, or to inflict felonious 
violence, or to commit an}" breach of the peace and violently to 
resist all opposers. If the common design was merely to commit 
an unlawful act involving violence, the others are guilty of 
manslaughter only(0. 


(Ji) R. V. Horsei/ (1S02), F. & F. 2S7, Bkamwell, H. ; R. v. (1862), 

3 F. & F. 520, 522, Pollock, C.li. ; li. v. Seme (1887), 16 ('ox, C. C. 311, 313, 
Steimikx, J., where the death was caused by the prisoner sotting; fire to a house 
with intent to defraud; li. v. Whitmarsh (1898), 62 J. P. 711, a case of death 
from an attempt to procure abortion, where Hioham, J., directed the jury that 
the killing would be murder, unless tho chance of death was so remote that no 
reasonable man would take it into consideration. There are old Ricta to the 
effect that if death is caused during tho commission of any felony it is murder 
(see 3 (^. Inst. 56; Fost. 258 ; 1 East, P. C. 255 ; R. v. Keate (1698), Comb. -106, 
where, however, Holt, C. J., at p. 409, expressed tho opinion that the statement 
of tho law by Coke in 3 Co. Inst. 56 was too wide; R. v. Woodbume (1722), 16 
State Tr. 54, 80). Put it is submitted that the modern rule is as stated in the 
text, which is taken from the summing up of Stephen, J., in Ji. v. Seme, supreiy 
and it is believed that juries are now usually directed by judges in that way. 

(i) R. V. Russell (1832), 1 Alood. C. 0. 356 ; R. v. Oayfor (1857), Dears. & P. 
288. Compare R. v. Fretwdl (1862), Le. & Ca. 161, where the prisoner pro- 
cured the drug for the deceased knowing the purpose for which she intended 
to use it, but the jury found that he did not incite her to take it, and it was held 
that he could not bo found guilty of murder. t>uch a person might be found 
guilty of a misdemeanour under s. 59 of the Offences against the Person Act, 
18()1 (24 A 25 Viet. c. 100). See p. 597, post. 

( /) 7^. V. \\ hiUnarsliy suj/ra. 

k) 1 Hawk. P. C., c. 27, s. 6 ; R. v. Sawyer (1815), 3 Russell on Crimes, 5, n. 

l) Fost. 353 ; 1 Hawk. P. C., c. 13, ss. 51—54 ; R. v. Hawkins {IS2S), 3 C. A P. 
392, Pauk. j. ; R. v. Ilodyson (1730), 1 Leach, 6; R. v. Turner (1864), 4 
F. A F. 339, 341, Channell, B. ; R. v. U’hitt (1806), Russ, A Ry. 99; R. v. 
T/y/cr (1838), 8 C. A P. 616; R. y. MarUin (1838), 2 Lew. C. C. 225, Aldeuson, P.; 
R. y. Trice (1858), S Cox, C. C. 96, Pyles, J. ; R. v. Luck (1862), 3 F. A F. 483, 
Pyles, J. ; R. y. Sheet (1866), 4 F. A F. 931, Pollock, C.P.; R. v. JJoddridye 
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(ii.) Manslaughter, 



1175. Anyone is guilty of manslaughter (m) who (1) unlawfully 

kills another upon provocation of such a character (n) as to reduce 
the offence from murder to manslaughter, or upon a sudden 
quarrel ; or (2) who, while committing an unlawful act or a felony 
not likely to cause danger to others, unintentionally kills another 
person ; or (3) who unintentionally causes the death of another by 
the culpable neglect of a legal duty resting upon the person causing 
the death (o). 


U76. If a person finds a man in the act of committing adultery 
with his wife and immediately kills either the adulterer or the 
adulteress, the act of killing is manslaughter, and not murder (p). 

If any person unlawfully inflicts violent blows upon another or 
assaults him under circumstances of personal indignity (q), or 
unlawfully arrests or imprisons him (a), an^^^ person so provoked 
immediately and unjustifiably kills the other, the offence is man- 
slaughter, and not murder. 

The nature of the weapon which caused the death must be^ken 
into consideration. If a deadly weapon be used, the provo&tion 
required to reduce the crime from murder t# manslaughter must be 
of a much more serious nature than if no weapon, or one not likely 
to cause death, were employed (b), 

(T^)), 8 Cox, C. C. 335: R \7 Bernard (1858), 1 F. & P. 240; E. v, Ruiens 
(1009), 2 Cr. App. Rep. 163, and see p. 252, ante. 

(«i) For a general definition of manslaughter, see p. 570, anie^ and for various 
cases of manslaughter, see pp. 572 — 9, ante. 

(?i) As to the degree of provocation which suffices for the purpose, see p. 576, 
ante ; and see the next paragraph, infra. 

(o) Cases of the first class have been distinguished as voluntary and of the 
second and third as involuntary manslaughter, but this distinction is of no 
practical importance. As to death unintentionally caused dui’ing the commi^ 
sion of a dangerous felony, see p, 579, ante. With regard to homicide cai^^ 
during the commission of an act which is unlawful, it is perhaps uncertain 
whether, if the act is simply malum quia prohihitumy the illegality i^uld be 
such as to render the doer guilty of manslaughter, as, e.g.y death accidently 
caused while shooting at game by a person holding no licence authorising him 
to kill game. The older view was that the killing in such a case would not e 
manslaughter (see 1 Hale, P. C. 475; Fost. 259, 290). 

(7>) 1 Hale. P. C. 486 ; Fost. 296 ; R. v. Manning (1671), T. Eaym. 212 ; 
Pearson (1835), 2 Lew. C. C. 216, Pakke, B. ; R. v. Ae/Zy (1848), 2 Car. ® 

814, Roli’E, B. If a rape is being committed on the wife, the killing ^ 
assailant bv the husband is justifiable (1 Hale, P. 0. 486). In A v. ^ , 
(1837), 8 C."' & P. 182, Pakk J., expressed an opinion that the case of a lamei 

actually seeing his son and another person committing an » bv 

would come within the same rule as the case of adulterers, and that k mg j 
the father of such a person would only be manslai^hter. As to proyoca ^ ^ 
an assault committed on a member of the family m a person who kills an > 


see R. V. Harrington (1866), 10 CqjT' 370, Cockburn, C.J. ■\r^,,.aridae 
(q) As by pulling his nose, i JS'I, 1 -East, P. C. 233 ; R. v. Mawgndge 


(q) As by pulling his nose, Evel l^li 1 ^Fas^ P. U. 266 ; ii. 

(1706), 17 State Tr. 57, 69. See p- 577 , , Uood. 

(а) R. V. fVithers (1784), 1 East, C. ^233 ; R. v. Thon^pson (l?2o), 

C. C. 80 ; R. v. Curvan (1826), 1 MotVd. 0. C. 132 ; and see cases cited on p. » 

note (i). supra. - -i-r u p H c. 

(б) Eel. 130, 131; Post 290, 291;'.! Bast, P. C. 233 ; 1 ^awk. P- 

13, ss. 33, 34; R. v. Stedman (1704), »2; R. v. Hagan (183/1, » ^ ^ 

167, COLTMAN, J. ; see also R. v. TroW (1^), 16 State hg^ble, see 
WiUoughhy (\m) , 1 East, P. C. 288. A|« ^ TSEan homicide is justina 

p. 586, post. I 
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1177. Although voluntary drunkenness is no excuse for crime, 
yet in cases ■where a certain degree of provocation has existed, the 
drunkenness of the accused may lie taken by the jury into 
consideration upon the question whether the prisoner was excited 
by passion, or feared an attack upon himself, or whether he acted 
from malice (c). If the drunkenness was so great as to have pre- 
vented the accused from forming any intention, the offence is 

manslaughter, and not murder (d). . 

If the state of intoxication during which the homicide was 

committed was not voluntary, hut was caused by the malice or 
negligence of another person, and the accused was in such a state as 
not to know what he was doing, the person who coiiimitted the 
homicide is not guilty of a crime (c). 


Sect, 1. 
Acts 

involving 

bodily 

InjuiT. 

l)riuikennes=. 


1178. If a sudden quarrel arises, the parties to which upon 
fair terms either immediately or at a place to whicli they imme- 
diately resort for that purpose, and one of them is killed, tlie 
person killing the other, providing he took no unfair advantage, is 
guilty of manslaughter, and not of murder, whichever of them may 
liave struck the first blow' (/). 


Sudfloii 

quarrel. 


1179. All struggles in anger, eithm* by lighting or wrestling or 
in any other mode, are unlaw ful, and if in such a struggle the death 
of one [terson is caused liy the intentional act of anotlier, although 
the intention is not to cause death, the person causing the death is 
guilty of manslaughter (//). 


Struggles in 
auger. 


(c) Jl. V. (j'rih'fhif (ISIO), 1 llussell (Ui t’rimop, Otli eJ., HI, n., lIoLUOYn, 

Ii.\. I^tnrsoH (isar/). '2 Lew. C. 0. H-1. JkvuK, J. ; It. v. 'J'hnmis (ISST), 7 C. & P. 
817, Laukk, L. ; A. v. Oamlfti (ISOS), 1 F. cV F. 90, Ckowdeu, J. ; .seo alno JL 
V. Manha/I (isao), 1 Low, C. C. 70, Pakk, J.; JL v. Moukhonsf (1819), A 
Cox, C. 0. 50, COLEIUDGK, J. ; JL V. Monre (1S0‘J), 0 Car. Kir. 019; JL v. 
J)ooili/ (1801), 0 Cox, C. C. 40:i, the la«t two boiii,i; oases of suicide. But .sec, 
contra. Jl. V. Curro// (1800), 7 C. A: F. HO, in which Fauk, J., expressly di^- 
apju’oved of the dirfmn of iloLKOVn, J., in Jl. v. stf/ira, that where, 

us upon a charge of murder, the material question is whether an act was 
premeditated or done only with sudden lieat and impuKe, the fact of the party 
being intoxicated is a proper circumstance to be takeu into cousideraliou ; .*^ee 
also JL Y. McaJdn (IS.'iO), 7 C. l<c F. C97. 

(d) 71*. , V. JhJia tjj (1887), 10 Cox, C. C. OOO, 098; see also JL v. Mvre, stqo'a ; 
JL V. 7>oof/?/, sit}>ra ; it. v. J/cnde, [1999] 1 K. L. 8!t0, at p. 8!»9, C. C. A. See 
also JL V. Iltf/kc (1908), Times, 11th December, 1998. 

(r) 1 Hale, F. iL 32 ; Stephen, Digest of the Criminal Law, Oth ed., 23. A 
person who, while in delirium ircniens, or in a slate of frenzy originally 
caused by excessive drinking, kills another is regarded by the law as if he 
were insane (1 Halo, F. C. 32; JL v. J>avis (1881), H Cox, C. C. 503, 
SlErilKN, J.). 

(/) 1 Hale, F. C. -153. 450 ; X-’ost. 295, 290 ; 1 Hawk. F. C., c. 13. ss. 27, 28, 29 ; 
Jl. V. Ka/Ors (loss), 12 State Tr. 1 M, 122 ; JL v. Jhjnm (Jmrd) (1705), 19 State Tr. 
1177. If during a tight without deadly weapons one of the jiarties snatches up such 
a weapon and kills the other, this is manshumditer onlv (7i. v. (1770), 

1 Leach, 151 ; JL v. Tayhr (1771), 5 Burr. 2793,'j.ord Mansfielu, C.J.), unless 
the prisoner intended from the first to use the deadly weaiion (7v*. v. Whiteky 
(1829), 1 I.ew. C. C. 173, Bavley, J. ; JL AW/ ‘(1824), 1 C. & F. 437, 
Fauk, J ; and see JL v. Jlaokin (1893), liuss. A By. 43). As to when killing 
during a sudden (juarrel or during lighting amounts to murder, see p. 578, 

a7</c. 

(y) A. V. Cu7U(iy (1819), 9 0. A F. 359, FatiesoX, J. 
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Sect. 1, 

Acts 

involving 

bodily 

Injury. 


Prize fight. 


Lawful 

games. 


Negligence. 


Criminal Law and Procedure. 

U80. Amicable contests in wrestling or boxing are not unlawful 
and a person who unintentionally causes the death of anothlr^n 
the course of siich a contest is not guilty of culpable homicide (h) ■ 

any contest either for money or otherwise iil 
Pyes 01 health of the combatants are endangered, or in 
which the intention is to continue the contest until one of them is 
disabled or subdued by violent blows, is illegal, and if death results, 

the survivor and those who are present and encourage the fight are 
guilty of manslaughter (i). ^ ° 

1181. Where a person accidentally kills another while playing at a 
lawful game which is not attended with apparent danger to life, and 
he IS not actuated by any malicious motive or intention, or acting 
in a manner which he knows to be likely to produce death or 

mjuij^, or indififerent whether death is or is not caused, the act 
causing the death is not criminal (A-). 

1182. A person upon whom the law imposes any duty ( 1 ), or who 
has taken upon h imself any duty, tending to the preservation of 

(18^0). 9 C. & P. 359; Ji. v. Foiim (1886), 10 Cox, C. 0. 

3 / 1 , BliAJlWELL, J. 

(i) I hid. ; It. V. Hanjrave (1831), 5 C. & P.170; R. v. Murphii (1833), 6C.&P. 
103, Littledale, J. ; It. V. Orton (1878), 14 Cox, C. 0. 226, 0. 0. E.; R. v. 
Coney (1882), 8 Q. B. D. o34, 549, 553, C. 0. E. 

(A) Post. 259, 260 ; 1 Hawk. P. C., c. 11, ss. 6, 7 ; R. v. Bradshaw (1878), 14 
Cox, C. C. 83, Bkamwell, L.J. ; R. v. Moore (1898), 14 T. L. E. 229, HAWKUfS, J. 
The rules of a game will not make lawful that which is in itself unlawful, 
nor, on the other hand, is a person guilty of manslaughter merely because he 
may have broken the rules {ihid.). Shooting at a mark or otherwise is a lawful 
recreation, but a person who shoots without taking proper precautions to avoid 
injury and so kills another is guilty of manslaughter (R. v. Salmon ^ 

Q. B. D. 79, C. C. B.). 

{1) The non-contractual duties imposed by law are either statutory duties or 
those which arise at common law out of the position in which persons stand 
towards each other or towards the public. 

With regard to the care necessary in the use of all dangerous things and in 
the conduct of all operations which, if carelessly conducted, may cause injury OT 
death, such as riding, driving and navigation, the rule is that if one man ia 
near to another, a duty lies upon him not to do that which may cause a persona' 
injuiy to the other {Heavtn v. Pender (1S83), 11 Q. B. D. 503, C. A. ; Le Lievr 
v. Gouldy [1893] 1 Q. B. 491, C. A., per Lord Esher, M.B., at p. 497, an 
per Bowen, L. J., at p. 502). 

The following are cases of manslaughter, owing to negligent driving 
and riding: — B. v. Walker (1824), 1 C. & P. 320 (where the deceased was 
drunk); R. v. Murray 5 Cox, C. C. 509 (streets unusually crowded) ; 

R, v. Greutt (1834), 6 C. & P. 629 (where the driver was near-sighted 
and should therefore have exercised more than usual care) ; R. v. Timmins 
n836), 7 C. & P. 499 (omnibuses racing) ; R. v. Mastin (1834), 6 C. & P- 396 
(prisoner and deceased were riding and said to be racing) ; R, v. StvindaU{l^^^h 
2 Car. & Kir. 230 (inciting to furious driving); R. v. Balloway (1847), 2 Cox- 



navigation of river or at too great speed); R. v. Spence (1846), 1 Cox, L. 
(liability of pilot) ; R. v. Allen (1835), 7 C. & P. 153 ; R, v. Green (i33oJ 
ibid., 156 (liability of captain) ; R. v. Williamson (1844), 1 Cox, C. C. v 


(overloading and mismanagement of boat). 

The following a:^ cases of negligence in the use of a weapon or ^ 
dangerous thing likely to cause death in an improper place or without taxiUo 
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proper precautions to avoid injury. 

(finng: a long-range ride in ^ field ordinary course by an 

manslaughter ; secus where a oUn ,„-iKoiier. his superior 


did not know it was loaded) ; aT deceased 

Ltr.sn, J., directed the jury that if the pn'' P . g” to he loaded 

without examining whether it was "j . ’ . jj^t if Im^had tried the gun 

and death resulted, he was guil tv helievo that it was not loaded, 

it would probably not have been mans aiighter ; see ho t deeper, but, 

1 r. & Y. 351 (where during a struggle ioi a q J dii-oded a 

which prisoner was entitled, it w-eiit olf, and .o ^ 

verdict of guilty on the ground that the j.risoner a ..o^no- 

keeper, was entitleil to tiike the j:un) (ne^lijrcnt manufuctaro 

a pistol m a street) ; Ti. v. Curr (hS3J), N C. cV i . t o ^ 

of a cannon or gun)* vo;Kvnv trains etc. : — 

The following are cases ot^ negligence , 

L;.v SIS.!,', ».’.wn .:b>^ 1: «■' ti»t L SS 1; 

was justiftea HI obeying the directions ot 

him at the time to bo improper or contrarj o law) , 7^.^ •/^g^.g/Yis no evidence 
1098 (where a fireuiau was killed m - ..f ^ 

whether he or the accused, who was tho dnyei, lb r; y, 

WiLLES, J., directed an ac(iuittal) ; Jl v. Parrftr (ISIS) . Si 

V. BirMt 4 F. A F. 1087 (contribuG.ry 'b'cuco - ^ 

p. 586, note (r). imt) ; 7/. v. Elliott (1889), K) Cox, C. t . . 

guard and there was no suilicient evidence of ‘‘ gi’e.^y (where Lusil, J., 

a86o), 4 F. At F. 50-1 ; /C v. Smith (1S69), 11 Cox. C. C. 71 > 

hold that the prisoner, who was a servant of 1 

tramway and was employed by the owner to watc ^ ‘ P wntr-hod owed no 
was no statutory obligation upon the ow'ner to ^ ‘ . iu’watchin'’- 

duty to the puldic and was not punishable crninnall> PUtwoU 

M’hich rosultad in the death of a per.son crossing the line , • •- 

(1902), 19 T. L. E, 37, WuiOHT, J.). ,nnr>hinerv *— 

The following are eases of negligence with rogau iTietlieient 

R. V. <ln-,i„rii (18(10), 2 F. A F. 153 (cxplusion on sbip “"ing ^ m in 

,alve) ; A’.' v.' s)okcs (1850), 4 fox, C. C. 44<) ('^'““7 f C 214 

where the prisoner had, contrary to hisduty, left an engine una em 

person started it and w«fi unable to stop it, thus causing the ^ was not 

and AniiKKSON, li., directed an acquittal on the ground that t e t < started 
the conse<iuon<!e of the prisoner’s act, but of that of the peibO a:".. ,,f 

the engine) ; /.*. y. (1847), 2 ('ar. .Kir. 3(>8 

mine) ; II. v. Ilm/hfH (1857), 7 Cox, C. C. 301, C. C. K. (omission to phice a sta^e 

over shaft of mine). , 1 1 • i ^ 4 ... ..vollnw 

There is a duty upon workmen and others who throw rubbish e l., ‘ , 

it to fall from a height, not to endanger the lives of persons who maj ‘ v 

bo expi'cted to be in a jdace of public resort below. If they thiow < 

things without giving a sufficient warning which is ’ \/,,// 

/.f I) I.) •> 11 • crjn 1 TT'iln -1 i 4 J ♦ > 1 1'* OSt* — b— , I* 


sks which h;id been insiitticiently secured falling into the road). 

If a man having a hor.se ur other animal which ho knows ^ V^^ 

to be daiiirerous turns it out into a place where there ai'^ .P‘*ths ^ 

liis knowledge people arc likely to be, and the animal kills sue i a pe b , 
the owner is guilty of manslaughter (/*. v. Ihtnt (1865), Le. a. i, 


Sect. 1 

Acts 

involvin 

bodily 

InjuiT. 
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Acts 

involving 

bodily 
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(1909), 25 T. L. e! (1883), lo Cox, C. C. 163; compare Lowery r. Walker 

or'^oVt^o^^TrtlTSS^^^^^^^ out of a duty imposed by la. to do 

third person, .hicli ^as held bv’ i ^ 1^7 rough play with a 

8 C. & P.211 i?. V. HW (18271 

to drink, see now Children Act 1908 18 Pd ^ quantity of spirits 

(1841) Car. & M. 236 ; Tv 2S^®’^T 

2 Lew. C. C 214 fwherT dVX i ™Wter) ; e! v. m7d(1837)! 

A. V. Errinqton (1838) 2 Lew C C^21 by kicking out a trespasser); 

iutending only toVlgin JnTdeath ens^eS"*^" the accused set fire to straw 

age of sixteem^andVho by^mtlectiT^o^ ^ 

1 Q. B. L.tl C C E 1 (^- y-^nes (1875), 

that it Ts aiainst Ids roL ® f 4 ^ supply medical aid upon the ground 

II«ys/o//7 (1868) 10 Cox c” C^ 530 *^ Vt'^ “unslaughter (seeE. v. 

the court held tbit ^ir.LES, j.). But in E. v. Powies, supra, 

A'lct. c 122 s ST tbod^T^°^^^^ Amendment Act, 1868 (31 & 32 
and that if floVtli’ ro I r ^ ^uiylying medical aid was cast upon the father, 
elmmhte ■ Til? iff of that duty, he committed man- 
in a^vider form bv repealed, but the section in question is re-enacted 

he airli-n ativ? mi^f t? w 7- «• 67), s. 12. There must 

been sunnbVd ?r ^ would not have occuiTed if such aid had 

of the uarent inlvli’f 4 ^■’ ''1,® ‘^ourt that the guilt 

the medionl nil'’ upon whether he had the necessary means to obtain 

(8 eT^“ i rl ^ ?®’ .luet by s. 12 (1) of the Children Act, 1908 

to mT,,; m^r requires him in such a case to take the necessary steps 

to b*°5uie meihcal aid under the Poor Law Acts ; see also E. v. Cook (1898), 

durimr be oonfinm ' to obtain such assistance 



And eeo />■ r-r r.’ox, u. u, 79. E. v. Izod (1904), 20 Cox 0. C. 690. 

And see A. v. Jones (1901), 19 Cox, C. C. 678. t- 

iniiiTheAtbd?"“-f obligation, the neglect of which in sucli a way as to 

and see fVt misdemeanour (E. v. Friend (1802), Euss. & Ey. 20 ; 

be tb„ for and take ca?e of itself, whether it ' 

OG tilG Cllll(i« clT)Dl*PT1 1 1 PP PI* Cn'TTm ^ • T 1* n ^ *1 j 


t 7i Cox, C. G, 455. As to the duty of the person having charge 

rit '1 1 ^PP^y Poor Law Relief if he is unable to provide for it, see 

Children Act, 1908 (8 Edw. 7, c. G7), s. 12; see also title Infants and 
CniLDKEX. If an adult who has the free control of his actions and 
IS able to take care of himself voluntarily remains in the service of a master 
01 under the charge of a person who does not supply him with sufficient food, 

criminally responsible, if death ensues, but it is otherwise if 
the adult is reduced to such a state of body and mind as to be helpless and 





m 


ine aauiu is reuuceci to such a state of body and mind as to be helpless anci 
unable to take care of himself (i?. v. SthM (1*865), Le. & Ca. 607 ; see also i?- v. 
SIte])herd (186‘2), Le. & Ca. 147). As to a husband’s responsibility for the death 

of his \ri fft fn a •moTr^o r% ^ a ^11 fticol t/1 


^/tep/ierd [lbb2)y Jje. & Ca. 147). As to a husband’s responsibility for the deatn 
of his wife to whom he makes a separate allowance on account of his refusal to 
give her shelter, see R v. Fhnmmr (1844), 1 Car. & Kir. 600. A relieving 
officer who neglects or unjustifiably refuses to relieve a destitute person is 




O' 
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life(?n), and who grossly neglects to perform that duty or performs 
it with gross negligence and thereby causes the death of anotlier 
person, is guilty of manslaughter (?0- What amount of negligence 
is to be regarded as gross is a question of degree for the jury, 
depending on the circumstances of each ])articular case (')). 
law does'iiot require the utmost caution that can be used ; _ it is 
sufficient if reasonable precaution, and what is usual and ordinary 

in such cases, be taken (p). 

To render such a person guilty of manslaughter the negligence 
must have been the direct and immediate cause of tlio death (q), and 

guilty of nmuskuglitor, if tlio latter dies in cnnseiiueucn of sueli refusal (I!, v. 

Ourds (18S,) , lo Cox, C. C. 740, II.vwkixs, J.). , . , , , . , . 

A porson who undertakes the charge ot one who is hel)itess, eiflier Iroiii 

iufauuy, old age, lunacy, or other inlirinity, is guilty of inanslaiiglitei n the 

death of the latter is caused by his cul]>ahle neglect (A’, v. J/on/o,V (is.jS), 

8 C. V. 4’Jo. Pattksox, J. ; A. v. (I STo), 18 ( 'ox, <■>, llupn r, J. ; 

A. V. Imian, [lSh8] 1 tb Ih 4o0, C. lb). i i • i i 

(w) A person who, whether ho he a medical man or not, tlcals witli dantr'-roim 

medicines or undertakes a dangerous oiieratinn is hound to art with proper and 

reasonable skill and caution, aiid it hy reason of want oi >m‘h skill and caution 

death i.s ocoa.sioned he is guilt}' of inanslauglitcr, but ht> is not resjion^ible 

criiuinally for a mere erian' in iudgnieul; see A', v. I -o/ hntrlttjl o 

0. tk V. fi2h; JL v. (1807). 8 ('• lb 888 : A. v. .S/o7Ar (1S82). 5 

C. & r. 888; Ji. V. Si>ni.^»u (bs29), 1 hew. 172. 282 ; A. v. /■’/ iv/a-s.m ls80 . 

1 hew. e. ISI ; A*. Y. (1S2S). 1 I.ew. C. 181); A. v. (ls81 , 

4 C. tV- V. 81tS, 428; A. v. (1 n 84). 2 Lew. L. 1!)8; A. v. (1 ^88). 

2 Mood. aV: li. 107 ; A. v. Ar/r/.- ( LSoO), 1 F.MLolO: A. v. AhhiA- (1S8!)). 1 

o21 : A. V. lUill (1S81I), 2 y. aV- J’\ 201 ; A', v. MkHcu.'^s (iS81), 4 F. a'c h . 8->8: 
Ji. V. <%nnf>tr!ain (1887), 10 Fox, V. C. 488; A’, v. .Spe/orr (1887), 10 Fox, C. F. 
o28; A. V. Xoakts (1888), 4 F. aV- F. 020 (error of chemist in making up 
medicine). 

(/?) Stephen, T.tigost of the Criminal Law, 8th cd., ]>. 180, art. 2->2 ; see al.v» 
Stephen, (Jenerul Ahow of Friininal Law, 2nd ed., p. <8; A. v. les/ii/nwu^/ (182S), 
1 Lew. F. ( 180, Baviucy, J. 

(o) Stcjthoai, Figost ftf the ('riniinal Law, 8th oib, p. 180, art. 282;^ A. v. 
Markus'^ (1884), 4 F. aS; F. 888. 888, Wil.LKS, J. ; A. v. Sodhs (1888). 4 IF iA !• . 
020, Ihti.K, C.J. Many vionvs have beom o^xiiressed. though nufstly in civil cases, 
as to what constitutes “ gross lu'gligcnce.'' It has been s;tid tn be the sann* thing 
as “negligence ” with theadOitiim fd'a vituperative* epithet ( 11 tisim v. Ilrrtf (is 18 i, 

n M. a\: \V. 118. 118, Bom-']-;. B.K In rashi/lv. ir/A///Ml888), 8 F. aV 11. 801,800, 

I'htia-:. J., said that, the leg.il meaning of gross ne;^ligen(;e is greater iK'gligence 
than the absence of the ordinary care which under tli*.' circumstances a ju'udent 
man ought to have taken ; such a degree of negligence as exeludes tlio lowest 
tiegreo of care, and which is said to amount to (/<//".>■. A higher (h'gree nf negli- 
gence is required to convict a person of manslaughter than to (/stablish r''i\ il 
liability against him (A. v. sopm; A. v. hohvrfii (I8^i), 18 (’ex, t ._ (. . 

808, 800, STOrilKX, J.). The mere fact tliat the death was caused hy a civil 
wrong cfunmitted by the accused is not sntlicieut t(.» establisli a ca.so ol maii- 
MaughterfA. v. I'rauklin (1888), 18 (Jox, C. F. Hi8, FlKM), J. ; compare A‘ v. 
(ls;jO), 1 Lew, ('. C. 170). In ll. v. (IML), 8 (F aV; F. 88u, 

where a man midwife was indicted for manslaugliter of a patient. Foul 
Ki-u-xiiouoruu, F.J.. directed the jury that to suiistantiato the charge the 
prisoner must have been guilty of ci'iininal iniscomliict arising either liom the 
grossest ignorance or the most criminal inattention; see al.'^o A', v. A'oif/ (18.)1), 
4 0. At 1'. ;i0S, 428; Ji. v. KivhJh (1878). 18 (’ox, (F C. 78, Buett, J. ; A. v, 
JCll.uit (ISSO). Ki Cox, C, CF 710 (Ir.). O’Buien, J.)* 

(p) Fost. 281; A V. Jii<}niaiihm (ls88), 1 J.ew. (’, F. ISO. 

( 7 ) A. V. l\,c.,dc (1851), IT ti. B. 84. where road trustees liable to repair a road 
were hold l>y the Court of liueon’s Bench not chargealile with manslaughtei , a 
person having been killed in consequence of their neglect to make a contiact loi 
the repair of it (A. v. Ltd<jf^r (1882), 2 F. At F. 887). 


Sect. L 
Acts 

involving 

bodily 

Injuiy. 


Negligence 
must be 
personal. 


586 


Sect. 1. 

Acts 

involving 

bodily 

Injury. 


Contributory 

negligence. 


Criminal Law and Procedure 

It IS no defence that the death was caused by the ne<>Iiaence 

act o -^kf!nirn occasioned by the 

1 oxnnate and efficient cause of the death, he cannot be convicted (6). 

prisoner’s negligent act or omission was the proximate 
of death the fact that the deceased was himself 
eg igent and so contributed to the accident or other circumstances 
J j vliicli the death was occasioned does not afford a defence to an 
inaictment for manslaughter (c). 


Justifiable 

homicide. 


Resistance to 
force. 


(hi.) Justijiahle Homicide. 

justifiable (1) where the proper officer, in 
con oimity with the sentence of the law, executes a person legally 
cone ernned to death {d) ; (2) w^here an officer of justice or anyone 
ac ing in his aid, or a person legally entitled to detain a person as 
a i^usoner, lawfully kills one wdio resists or is attempting to 
escape (e ) ; (3) where the homicide is committed in self defence or 
in prevention of a forcible and atrocious crime. 

1185 . ^Miere a forcible and violent felony is attempted upon the 

peison of another, the jiarty assaulted, or his servant, or any other 

person present, is entitled to rejiel force by force, and, if necessary, 
to kill the aggressor (/). 


(?') V. A//en (183J), 7 C. & P. 153, 156, Aldersox, B., and Parke, J.; B. 
V. (ireen (1835), 7 C. & P. 156. 

• * dtenneit (1858), Bell, C. C. 1, where the accused had unlawfully kept 

in his house a quantity of fireworks, which, through the negligence of his 
sei vants, were set on fire, and thus caused the death of the deceased, and it was 
xigIcI tlicit tliG <iccus6(l could, not bo convicted of manslciu^liter. 

(o) R. V. Iluiius (KS4T), 2 Car. & Kir. S6S, Maule, J.“ R. v. Bemje (1865), 4 
F. & o()4, 509, PiGOTT, B. ; R. v. Halmon (1880), 6 Q. B. D. 79, C. C. K. 

{h) R. V. Ledyer (1862), 2 F. & F. 857, Erle, C.J. ; R. v. Bennett, supra. 

(r) R. V. Lonyhottom (1849), 3 Cox, C. C. 439, Eolfe, B. ; R. v. Walker (1824), 1 
C. ct P. 320, Gakrow, B. (where deceased was intoxicated); U. v. SwindaJl 
2_Car. & Kir. 230, Pollock, C.B. ; 11 v. Hutchinson (18641 9 Cox, C. C. 555, 
557, I^YLES, J. ; R. V. Jones (1870), 11 Cox, C. C. 544, Lusii, J. ; R- y Keio 
(1S72). 12 Cox, C. C. 355, Byles, J. ; compare R.y. JVaters (1834), 6 C. & P- 
328. The diction of AVilles, J., in R. v. BirchaU (1866), 4 P. & F. 1087, that 
a man was not criminally responsible for negligence for which he would not be 
responsible in an action, was expressly disapproved by Lusn, J., in R. v. /onff, 
supra, and has not been followed. But inasmuch as both criminal and civil 
li l^ilit^ XXI ca..,es of ne^, ligence arises from the fact that the person liable is under 
a duty to do or not to do a certain thing, it is true, if cases of contributory 
negligence are excepted, that where there is no civil liability, there can be no 
criminal responsibility. It does not, of coiu'se, follow that in every case where 
there is a civil liability to pay damages the person so liable may also be con- 
victed of manslaughter, inasmuch as a higher degree of negligence is necessary 
to constitute the crime than to fix the negligent person with a civil liability. 

[d) See p. 575, ante. 

(e) See p. 575, ante. 

(/) Ofi'ences against the Person Act, 1861 (24 & 25 Yict. c. 100), s. 7 ; 1 Hale, 
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There must be a reasonable necessity for the killing, or at 
least an honest belief based upon reasonable grounds that there is 
such a necessity (jf). The act causing death is only justifiable if it 
is done to protect the person doing it or some other person from 
serious violence, or from a reasonable apprehension of it (/O- ^ 

It is not lawful to take the life of a person ^Yho is committmg a 
larceny or other felony without violence or tin eats (i), oi a simple 
assault (^;), or only a misdemeanour ^Yithout violence (/). 

A woman is justified in killing a man who is attempting to 

ravish herOn). 


1186. The owner of a dwelling-house, or any o£ his servants or 
lodgers, or any other person within the house, is justified in using 
force towards a person who is manifestly attempting to burn it, oi 
to commit a burglary there, or to invade and enter it hy violence ; 
if the owner etc. in the use of such force kills such person he does 

not commit any crime («). .... 

* A person lawfully defending himself or his habitation is not 

ound to retreat or to give way to the aggressor before killing him ; 

he is even entitled to follow him and to endeavour to capture him ; 

but if the aggressor is captured or is retreating without oftering 

resistance and is then killed, the person killing him is guilty of 

murder (o) . 

(iv.) Exciisuhle Ilomtcide. 

1187. Killing by misadventure or misfortune without culpable 
negligence is excusable, and is subject to no punishment or 
forfeiture (p). 

(v.) Indirirafut Jhr Mf>r>hr or ManHUm^jhhr. 

1188. In an indictment for murder or manslaughter or for being 
accessory thereto it is not necessary to set forth the manner in 
which or the means by which the death was caused ; it is sufficient 

c. 484 ; Fost. 274 ; 1 Hawk. P. C., c. l(i, s. 21 ; H. v. IJnU (1839), 9 C. P. 22, 
AUGiiAN, J. ; R. V. Si/nwndsoii (1896), 60 J. P. 613, Kennedy, J. 

{y) See R. v. Ros<-. (1884), 13 Cox, C. C. 340, Lopes, J. 

(A) R. V. Smith 0337), 8 C. & P. 160; R. v. lIVslox (1879), 14 Cox, C. C. 346, 
351, CocKiiURN, C.J.; R. v, Km„:k (1877), 14 Cox, C. C. 1, Lindley, J. j R. v. 
^ymondson. suy>ra. As to self-defeiico, see U. v. Curiaan Dcaixi (1000), 2 Cr. App. 
Hep. 75. 

(0 li. V. Sculhj (1824), I C. it P. aiO.OAKROW, B. ; 1 Bast, P. C. 27:i. 

(^) It. V. hull (1830), 9 L\ & P. 22, Vaughan, J. ; 1 Ilule, P. C. 4S8. 

(0 1 Hale, P. C. 48G; 1 East, P. C, 272; see It. y. JJadson (1850), 2 Hen. 35. 
In defence of property aj^ainst a j)ersoii who is seeking to take it ipjiii him by a 
trespass the owner is justified in beating the tresj)asser to make him desist, but 
if in beating him he kills him, it is manslaughter (1 Hale, V. C. 485, 4SG). 

{m) 1 Hale, P. C. 485 ; Post. 274 ; 1 Hawk. P. (.\, c. U), s. 21. The smuo will 
applj' to a forcible attempt to commit sodomy (1 Hawk. C., e. 10, s. 21, n.). 

(a) 1 Hale, 1>. C. 487 ; Fost. 273 ; 1 Hawk. P. C., c. 28, s. 21 ; It. v. Meade 
(1823), 1 Lew. ('. C. 184, Holuoyd, J. 

(o) Or perhaps of manslaughter, if the blood be still hot (Fost. 2<3 ; 1 hast, 
I. f. 293); .see, however, as to the necessity of retreating before giving a 
fatal blow, ft. v. Smith (1837), 8 C. A P. 100, 102, Posanqukt, J., and (mi post. 

(/>) Offences against the Iverson Act, 1801 (24 A 25 \Tct. c. fbO), ; 1 Hale, 
I. C. 192 ; p'ost, 204, 282. As to killing by correction, see p. 5((, ante; m 
games and sports, 582, ante ; by the use of dangerous weaiions, ]). 5S2, 
note (/), rmfc; in riding and driving, p. 582, note (/), ante; in the commission 
of a crime, p. 579, ante. 
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Sect. l. 
Acts 

involving 
bodily 
Inj U17. 



Name of 
decca.sed. 


in an indictment for murder to chnvrrp friof fTio j t-i 

feloniously wilfully, and of his malice afoShou.ht Ml and" murdf 
he c^eceased and in an indictment for manslaugKXS 
that he did feloniously kill and slay the deceased (q\ ^ 

The name of the deceased must, if it is known or can be ascer 
tamed with reasonable diligence, be stated in the indictment- if it 

lMl^o^hP described as “a 

pel son to the jurors aforesaid unknown ” (?•) 

tried at quarter 


(vi.) Evidence, 


Evidence 

ce/yyf/.v deli 


cti 


1189 . ^\here no body or part of a body has been found which is 
proved to be that of the person alleged to have been killed, an accused 
1)618011 should not be convicted of either murder or manslaughter, 
unless there is evidence either of the killing or of the death of the 
pel son alleged to be killed. In the absence of such evidence there 
IS no onus upon the prisoner to account for the disappearance 
or non-production of the person alleged to be dead {t). 


Circum- 

stantial 

evidence. 


1190 . In murder, as in other criminal cases, a juiy may convict 
on puiely circumstantial evidence, hut to do this they must be 
satisfied not onl}’ that the circumstances were consistent with the 
prisoner having committed the act, but also that the facts were such 

as to be inconsistent with any other rational conclusion than that 
he was the guilty person (a). 






'i' 


Malice. 


Similar 

murders. 


1191 . On an indictment for murder evidence of the existence of a 
bad feeling between the parties, or of former threats of violence by 
the prisoner against the deceased, or of other attempts made by him 
on the life of the deceased is admissible to jirove malice (i). 

Evidence showing the commission by the accused of other similar 
murders either before or after the death which is the subject of the 
indictment, although inadmissible for the purj^ose of showing that^ 
the accused was a jierson likely from his criminal conduct or* 
character to be guilty of the ofleiice for which he is being tried, may 




• W . 


(7) Offences agaiinst the Person Act, ISGl (24 & 25 Viet. c. 100), s. 6. These 
provisions also apply to a coroner’s inquisition {R. v. Ingham (1864), 5 13. & S. 
25 » ). 


(r) R. V. Clark (ISIS), Puss. & Pv. 3.5S ; R. v. Campbell (1843), 1 Car. & Br. 
)2 ; R. V. Hicks (1840), 2 Mood. A P. 302. A bastard child cannot be described 




A 


be described as “ then lately before boru of the body of A. 13.” (R. v. lIo(ig, 
snpra), or “a certain infant female child born of the body of A. 13. and of 
tender age, to wit. of the age of two days and not named ” {R. v. Waters (1848), 
1 Don. 356). And see p. 335, ante. 

{s) Quarter Sessions Act, 1842 (5 & 6 Yict. c. 38). s. 1. 

{t) 2 Hale, P. C. 290; R. v. I/indmarsh (1792), 2 Leach, 569: R. v. Hopkins 
(1838), 8 C. & P. 591, Lord Abixgek, C.B. ; E. -y. ffUverton (1862), 2 F. & P- 8-33, 
Ekle, C. J. ; and see p. 378, ante. ^ ■ 

(a) R. y. Ilodife (1838), 2 Lew. C. 0. 227, AiBersox, B. ; and see E. y- Gardner 
859), 1 P. & P. 669. 

(5) R. V Clewes (1830), 4 C. & P. 221 ; v. Hagan (1873), 12 Cox, C. C. 357, 
Arciiibali), j. ; R. v. Weston (1S79), 14 Cox, C. C. 346, 350, Cockburn, C.J. 


. 1 


. { 

. V 



• *A * . < i.m 




'-1 

' 'V* 

tr. 5^’ 


r . 

O 






Part XII. — Offences against the Person. 


589 





i. X* 








nevertheless be admissible to show that the act charged in the 
indictment was designed and not accidental, or to rebut a defence 
which would otherwise be open to the prisoner (c). 

1192. Upon the trial of an indictment for murder or man- 
slaughter (d) a verbal or written statement made by the deceased 
person whose death is the subject of the charge (e), although such 
statement was not upon oath and was not made in the presence of 
the accused, is admissible in evidence either against or for(/) the 
accused, provided that at the time when such statement was made 
the person making it had an unqualified belief, without hope, that 
he was about to die almost immediately (7). 

The question whether the deceased had such a belief in impending 

(c) R. V. Gccring (1849), 18 L. J. (M. c.) 210, Poi.LOCK, ('.13. ; R. v. Gama- 
(1864), 4 F. & F. 34G, Willes, J. ; R. v Cutton (187:5), 12 Cox, C. C. 400, 
Aechibald, j. ; R. v. Roden (1874), 12 Co.x, C. C. (i:30, Lusn, J. ; R. v. Ileesom 
(1878), 14 Cox, C. 0. 40, Lusil, J. (where tho death proved was subsequent to 
the murder alleged in the imiictment) ; Muhin v. A.-<l.for Nem ihuuth \\ ules, 

[1894] A. 0. o7, 65, P. C. Tho ruling of M.vu'riN, 13., and Wilue, 15., in R. x. 
Winslow (1860), 8 Cox, C. C. 397, to the contrary cITect, is inconsistent with 
R. V. Geering, supra, R. v. Flannagan (1884). 15 Co.x, (.b C. 103, ISUTT, J., 
Makin V. A.-G. of Xew South TPabs, supra, and R. v. Rond, [1906] 2 K. 13. 389, 
402, and cannot bo treated ns law. in a case of manslaughter from nogligonce 
Maule, j., ruled that evidence of other instances of either the prisoner’s 
negligence, or of his carefulness, under other similar circumstances wms 
inadmissible (/O V. Whitehead (1848), 3 Car. & Kir. 202; see, however, R. v. 
Williamsore (1807), 3 C. & P. 635, where Lord ELi.ENliqitquon, C.J., appears to 
have admitted evidence on behalf of a man midwite of hi.s skill and attention 
on other occasions). It is submitted that in cases of manslaughter evidence of 
this kind Bhould be confined to tho prisoner's general character for skill and 
diligoBo^ though such evidence may bo given bv persons whom he may have 
attended "(see R. v. Long (18:30), 4 C. >.k. P. 398, 40), where twonty-nino 
witne.sgeg ware allowed by Pauk, J., to give evidence that they had been 
patients of tho prisoner and were satisfiecl with his skill and diligence). Seo 
also p. 880, mte. . „ 

(d) And oody in such cases (A*, v. ilftad (1824), 2 15. & ( . 605; R. v. 
Hutchinsim (W22) , ibid. 608, n. ; R. v. Lh>wl (18:S0),4 C. P. 2:5:5; R. v. Xeiriou 
(1859), 1 F. & F. 641 ; R. v. Hind (1860),'8 Cox, C. C. 300, lb). As to the 
circuni.<t;iace3 under which tho evidence of a witness who is dangerously ill 
may be takou before a inap^islrate and in the presence of tho accused undei 
the Criuiiiial Xiuw Amendment Act, 18(>7 (30 A 31 \ict. c. 3o), s. 0, see ])p. 327, 
3t)G, a]tte. A deposition irregularly taken, and therefore inadmissible under tliat 
section, may nevertheless he admissible as a dying declaration (li. v. Clarke 

(18o9), 2 F. & F. 2). 

(e) See H, v. M^ad and tho otlier cases cited in tho last note. An exception 
was, however, made in It. v. liakrr (1337), 2 Mood, and R. o3, whore, two 
persons having been poisoned by poison administered on one occasion, upon the 
trial of the prisoner for the minder of one of them, Coltma^', J., admitted a 

declaration made by tlio other. 

(/) H. V. Seaife (183()), 1 Mood. A R. ool, Oolkuidge, J. ^ ^ . 

(9) V, Jenkins (18(39), L. K. 1 C. C. R. 187, 192, 193. In this case 

Kelly, O.B., cited and adopted observations made by judges in tho thieo 
following oases : — R. v. Woodrovk (1789), 1 Leach, oOO, Eyuk, C.B., “ every hope 
of this world gone” ; R. v. Red (IStiO), 2 F. A F. 21 , Willes, L, ‘‘settled hope- 
less expectation of death ” ; R. v. Huyivard (1833), (i C. A P, 157, Tindal, UJ., 
‘‘any hope of recovery, however slight, renders the evidence of such declaiation 

inadmissible.” " — 

V. Wetbour7i 
V. Tinrkler ( 1 ' 

Fagent{m6), 

because at a later period tho deceased showed some hope of recoveiy eo 
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Sect. 1. 


Acts 

involving 

bodily 

Injury. 
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death as to make a declaration admissible as a dying declaration is 

for the judge, and not for the jury (/i). aranon is 

A statement made in the first instance under such circumstances 
as to render it inadmissible as a dying declaration may be admitted 
as evidence, if it is afterwards repeated by the deceased or by 
some other person at his request and assented to by him under 
circuinstances which would have rendered it admissible, if it had 
been then made for the first time (i). 

It is no objection to the admissibility of a dying declaration that 

^ ip^-do in answer to leading questions, though that fact may 
afiect its weight as evidence (k). 


^ C. C. 84, and v. Huhhard(m\), 14 Cox, 
r . L. obo in which last case Hawkixs, J., declined to exclude the declaration, 
because the deceased afterwards thought she would recover ; B. v. Errhviton 

(1S40), 9 C. & P. 418; B. v. Thomis 
(184,1), 1 Cox, C. C. o2 ; B. V. Brooks (1843), 1 Cox, C. C. 6 ; B. v. C7imite(1821), 


^ ^ , s., S.. ^ y T* -tv/ wet/ ^ 1 iJXJiJJy 1 , CC X' ♦ OO i • XUU lUllUWUig 

are later cases thau JL v. Jt, thins, supra :~li. v. Osman (ISSl), 15 Cox, C. C. 1, 
Lush, L.J. (where the statement of the deceased that she was siu’e she was 
going to die was held insufficient to render the declaration admissible) ; compare 
ll. V. Codf/ort/ (1882), 15 Cox, C. C. 7 (where the deceased said “I am dying, 
look to my^children,’’ and her declaration was admitted by IlA'W'im’‘S, J.)j I*** 
towle (190j), i\ J. P. 152 (where the deceased said “I’m dying,” and the 
declaration was admitted by GuANTiiAir, J.) ; and 11. v. AbhoU (1903), G7 J, P. 
151 (where the deceased when in great pain said several times, “I am dying,” 
but Kexxedy, j., refused to admit the declaration) ; see also R. v. Smith (1887), 
16 Cox, G. C. 170 ; 11 v. Mitchell [m2), 17 Cox, C. C. 503 ; R. v. Gloster (1888), 16 
Cox, C. C. 471, approved in R. v. Perry (1909), 25 T. L. R. 676. In.fl. V. Edmunds 
(1909), 25 T. L. 11 658, C. C. A., it was held that the dej^osition of a woman 
taken when she w^as expected to recover, and on a charge of manslaughter, was 
j)roperly admitted at the trial of the prisoner for the murder of the woman. 
With regard to the dying declaration of a child, in R. v. Pike (1829), 3 C. & P- 
598, Park, J., refused to admit that of a child of four years of age upon the 
ground that it was impossible that it could hare had that idea of a future state 
Avhich is necessary to make such a declaration admissible. But a dyiiig declara- 
tion of a child of ten years of age was held to have been rightly* adniitted in 
R. V. Perkins (1840), 2 Mood, C. C. 135. 

The fact that the deceased believed that his death was impending may be 
shown by statements made by him at the time, or by evidence that his physical 
condition or the nature of the wounds inflicted upon him was such that he 
must have so believed {R. v. Woodcock (1789), 1 Leach, 500 ; R. v. Johns{m% 

1 Leach, 504, n. ; R. v. Bonner (1834), 6 C. Ik P. 386; R. v. Cleary (1862), 

2 P. & F. 850 ; R. v. Morgan (1875), 14 Cox, C. C. 337). In the last-mention^ 
case, however, Denman, J., appears to have been not without doubt as to the 
admissibility of a declaration wFich depended only upon evidence of the latter 
class. See also R. v. Bedingjicld (1879), 14 Cox, C. C. 341, 343, 344, where 
CocKBURN, C.J., declined to presume a Avoman’s knowledge of impending 
death, although her thi’oat was cut and she died in a few minutes after making 
the declaration; and see R. v. Curtis (1905), 21 T. L. R. 87. 

(h) 11 V. Hucks (1816), 1 Stark. 521, 523; R. v. Goddard (1882), 15 Cox, 

C. C. 7, Hawkins, J. ; R. v. WhiUnarsh (1898), 62 J. P. 711, Bigham:, J. 

(7) R. V. Steele (1872), 12 Cox, 0. C. 168, Lusn, J. 






Ik) R. V. Fagerit (mo), 7 G.'& P. 238; R. yI Smith (ISGo), Le. & Ca. 607, 
612, C. C. R. But in R. v. MitcheU (1892), 17 Cox, C. C. 503, Cave, 
refused to admit a written declaration^ narrative form, signed by the 
and taken down at the time from her aifcwers to questions, on the ground tna 
both questions and answers ought to have been written down verbatim, ana tms 
ruling was followed by Bruce, J., in R. v. Smith (1901), 65 J. P. 426. -t e 
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The lapse of a considerable interval between the making of the 
declaration and the death of the deceased does not render it 
inadmissible, if at the time when it was made he had the conviction 
of immediately impending death (1). 

A dying declaration by a person who is by law incompetent as a 
witness is inadmissible (m). 

Nothing is evidence in a dying declaration wliich would not be 
evidence if the party were a witness ; what the declarant says 
as to facts is receivable, but not w'hat he says as to matters of 
opinion («). 

1193. Statements by the deceased made immediately upon the 
occurrence which caused the death, but not under such cii-cumstances 
as would render them admissible as dying declarations, may be 
admitted in evidence as part of the res (jestie, but the extent to which 
they are so admissible is doubtful (o). 

rulings of (Jave, J., and nauCE, J.. in the two lust-mentioned cases ajijieur to 
conflict with II. v. Srnit/t, supra, as the declaration in tliat case was obtained by 
questions but was reduced into writing in narrative form (see ]>p. 012. (ill) of 
the report). In II. v. Bottomlcy (liK);!), 1 lo L. T. Jo. 88, Lawoianxe, J., dissented 
from H, V. Mitchell (1892), IT Cox, C. C. ‘>08. It is submitted that where a written 
declaration is for any reason of this kind inadmissilile, the writer of it, in giving 
evidence, may u.se it to refresh his own recollection of tlic questions which were 
asked and of the answers given by the deceased, although, if the declaration 
itself would be evidence, it must bo put in and secondary evidence of its con- 
tents cannot be given [R. v. Trowter (1722), 12 Vin. Abr. 119; R. v. O'ay (18*h3), 
7 C. & P. 280, Coleridge, J.). The fact that the deceased knew of the near 
approach of death need not appear from the written declaration, but may bo 
proved aliunde {R. v. Hunt (1847), 2 Cox, C. C. 289, Pollock, C.Ih). 

(?) R, V. Bernadotti (1809), 11 Cox, C. C. 810, Prett, J. (where there was an 
interval of three weeks) ; and see Jl. v. Mosley (]82o), 1 Lew. C. C. 79. 

_ (m) R, V. Drnramond (1784), 1 Leach, 887. As to what witnesses are 
incompetent, .see p. 400, ante. 

(n) R. V. Sellers (1790), Carrington, Criminal Law, 288. 

(o) In R. V. Foster (1884), 0 C. & P. 82.7, upon an indictment for manslaughter 

by furious driving, Gurney, B., and Parke, J., admitted as evidence a state- 
picnt made by the deceased in the ab.sence of the prisoner to a person 
immediately after the accident, upon the authority of Areson v. Kinnaird [Inird) 
(1805), 0 East, 188, 198; see also Thompson Trevitnion (1098), Skin. 402. In 
/?. V. (18.74), 0 Cox, C. C. 477 (Ir.) (a case of murder), Monahan, C.J., 

admitted evidence of a statement made b_v the deceased to the first person who 
saw him after, though ajiparently not immediately after, the blows which 
caused death. ^ In R. v. lUdinyfield (1879), 14 Cox, "C. C. 841 (murder), it was 
Bought to put in evidence a statement made by the deceased, who came suddenly 
into a room with her throat cut from a room in which she had just left the 
pnsoner, who also had his throat cut; CocKRURN, C.J., refused to admit the 

statement as it was not part of anything done, or anything said while some- 

1 


is <•. 


UK the deceased as to w'ho inflicted the mortal injuries upon her, 

although made ten minutes after they were inflicted, but he afterwards 
^ nutted the statement as a dyine: declaration, as the deceased had also at the 
same time said she was dying. 

A statement made by the deceased before the injury causing the death may 
e admitted to prove his condition of health at the time of the .statement {R. v. 
Johnson (1847), Aldeuson, B. ; R. v. Gloster (1888), Hi Cox, C. C. 471, 478, 
harles, J,), or where it is made in the course of the office or business of the 
eceased [R, y. Buckley (1878), 18 Cox, C. C. 293, Lusii, J., in which case the 
eceased was a police officer, and the statement admitted was a verbal report to 
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Sect. 1. 

Acts 

, involving 
bodily- 
injury. 

Verdict. 


Punishment. 


Woman 

pleading 

pregnancy. 


Suicide. 


Criminal Law and Procedure, 

(vii.) Verdict and Punishment, 

1194. Lpon an indictment for murder the inr-vr motr * l i 

manslaughter (p), if there is anything in the e^ddeLe to rerut th 

prima facie presumption of murder {q). 

A person tried for the murder of any child may, if acouitted of 
that offence, and if the facts so warrant, be convicted bylhe same 
jury of concealment of the birth of the child (r) ^ 

If two or more persons are jointly indicted for murder, the court 
may older separate trials, if the justice of the case so requires (s), 

1195. The punishment for murder is death, and the offender 
must be executed and buried within the walls of the prison where 
he IS confined at the time of execution (t). 

punishment for manslaughter is penal servitude for 
iite or for not less than three years, or imprisonment with or with- 
out haid labour for not more than two years or a fine with or 
without such penal servitude or imprisonment; the offender may 
be lequired to find sureties for good behaviour (a). 

1197. If a woman is convicted of murder, she may, when called 
upon after judgment to say why execution should not follow oA^the 
judgment, plead that she is quick with child {b). 

Sub-Sect. 2,~Sakide, 

1198. Suicide is self murder by a person of sound understanding 
and of an age sufficient to be convicted of murder. It is a felony at 
common law. If a coroner’s jury finds a verdict of suicide in 
respect of any person, the coroner is to give directions for the 


• viLi/, u.d.;, nor Wiiere it is a statement as to the person by whom, 
iner in which, certain sjTnptoins were caused [R. v. Glosier, supra); 
V. Nicholas (IS-Ki), 2 Car. & Kir. 246, 248, and R, v. IJorsford, 


his superior as to where he was about to go) ; but not where it is a statement 

of intention, not made by the deceased in the course of duty [R. v. Wainwripht 

(l^STd), 13 Cox, C. C. 171, Cockburx, C.J. ; and seo R. v. Pooh (1871), iW. 

1 /2, n., Bovill, C.J.), nor where it is a statement as to the person by whom 
or the manner 

see also R 

mentioned by Haavkixs,' J., in R. v. Rowland (1898), 62 ’ J. P. 469. In R. v. 
Ldwards (18/2), 12 Cox, C. C. 230 (murder), Quaix, J., admitted evidence of a 
statomoiit made by the deceased eight days before the murder as to threats 
which she said the prisoner had used towards her— sed quwre. 

QO Mackalley (1612), 9 Co. Eep. 61 b, 67b; R. v. Greenwood (1857), > 

( ox, C. C. 404, and of the common law m^^eraeanour of an a^mpt to commit 
murder (Criminal Procedure Act, 1851 ( 14 ’ & 15 Viet. c. 10®L?e. 9, and see 
p. 593, post). 

{(/) R. V. Maloney (1861), 9 Cox, C. C. 6, Byles, J. : R. v. French (1879), 14 
Cox, C. C. 328. 


(r) Oh'ences against the Person Act, 1861 (24 & 25 Viet. c. 100), s. 60; see 
p. 598, post. 

(s) R. V. Jackson (1857), 7 Cox, C. C. 357, Bramwell, B., where the prisoners 
had made statements implicating each other. 

(t) Offences against the Person Act, 1861 (24 & 25 Viet. c. 100), ss. 1, 3; 
Capital Punishment Amendment Act, 1868 (31 & 32 Viet. c. 24), ss. 2, 6, and 
see s. 5 as to the holding of an inquest upon the body. As to punishment of 
persons under sixteen, see Childi'eu Act, 1908 (8 Edw. 7, c. 67), s. 103; and 
p. 420, ante. 

(a) Ohences against the Person Act, 1861 (24 & 26 Viet c. 100), s. 5; Penal 
Servitude Act, 1891 (54 & 66 Viet. c. 69), s. I. 

(5) This must apparently be alleged by her, and not by her counsel (R- 
Hunt (1847), 2 Oox, C. C. 261, Erle, J.). As to “ quick with child,” see Taylor, 
Medical Jurisprudence, 5th ed., II., 39; and as to the plea, see p. 375, ante. 
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Part XIL— Offences against the Person. 

interment of such person in a churchyard or other burial S^ound (c). 
The rites of Christian burial are not authorised to be performed on 
the interment of the remains of a person who has committed suicide, 
unless the deceased is shown to have been mm compos mentis at 

^^An^attempt to commit suicide is a common law misde- 
meanour (d), punishable by fine or imprisonment without hard 

labour. 

Sub-Sect. Attempts to Murder, 

1199 . It is by statute (c) a felony to administer or cause to be 
administered to or to be taken by any person any poison or otlier 
destructive thing (/), or by any means whatsocver_ to wound or to 
cause grievous bodily harm to any person (//), with intent in an}^ o 
such cases to commit murder. The indictment must allege what 
substance was administered and that it was a poison or a desti ucti\ e 

thing (/i). . 1 c 

The punishment for this offence is penal servitude for lite or toi 




(<•) Intonnents (felo (In se) Act, IsS'i (1.) A -m Viet. c. 19), s. 4. See 
titles CORO.N-Eus, Yol. VllL, p. 1174; liuuiAi. axd Cuematio.v, Vol. ILL, 

m)h. V. A-o'/v (IS, >4). ()Cox, (’. f 4(i:{. If the dofendmit was drunk at the time 
his drunkenness, though no excuse in itsidf, is a material fact t<j he consnhwi'd 
by the iurv in decidin- whether ho really intended to destroy huuseU Umt.). 
Suicitlo is not munler witliiii tho iiiouiiiiig ot tho OIYpuccs ui^ainst the ieisoii 
Act, ISlil (24 & ■>:> Viet. c. 100), and tho attempt to commit it is theretor(3 triable 

at quarter so.ssioiis {II. v. Burtjess iVi Ij. J. 

aerrefonent or inciteiueut to eoTiimit suiciile, see !>. oj.J, (nitf. 

(c) Offences a^raiiist tho Person Act, 18U1 (-1 -o ^ ict, c. 100), s. 11, and 

see n. 010, note (o), i i r 

{/) To constitute the aflministerin^ there need not ho a manual delivery to 

the person intended to he iioisoned : it is sudii'imit that poi.-^on is jiropaied and 

intentionally left in a place wliero lie would ho likely to take it(n. Ikiiley 

(18yi)),4C.ik V . ;i()9. Pauk, J. : IL V. /Adr (1 S-VJ), (J Cox, C. C. M, AV kuh'Max, J.). 
If tho poison is taken by some p(‘rson for whom it was not intended, this 
is an administration to tho person who has actually taken it {It. v. Lcu'is (iSdd), 
G C. & V. IGl , CUKNEY, li. ; It. V. Mirhiiil (ISlU), 9 C. kV P. lioG, AUDERSOX, P>.) ; 
see, however, It. v. Ilfiau (IS.'iU), 2 Mood A K. ‘JIG, in wliich Pahke, Ji., doubted 
the correctness of tho ruling in It. v. Leans, siifirn. 

(>l) As to wounding, seo p. (iOU, post; as to grievous bodily harm, p. GOI, 
post. It is not neces.sary that tho wound shouUl he near a vital part or of a 
dangerous nature likely to cause death (A*, v. (IrilJith (1S21), 1 C. A P. 
Park. J.). But there must ho a positive intention to murder, and it is not 
sufficient that if death had resulted, the prisoner would have been guilty of 
murder, uidess he actually intended to commit that crime {ft. v. Cruse (iNdS), 
S C. A P. 541 , 1*ATTES0X,'J. ; It. V. Jones (1840), U C. A P. 258). 

(//) It. v. Poirles (1851), 4 C. A P. 571. If a sub.->tanco poisonous in itself is 
administered with intent to murder, tho offence is coinmittod, although owing 
to a mistake of tho ])risouer tho ([uantity administered, or the form in which it 
is administered, is such as to render the substance innocuous (A*, v. (ludrruu 
(1850) 4 Cox, C. 84, C. C. Ih). In Jt. v. Cadmao (1825), 1 Mood. C. C. 
il l, it ajipeavs to have been held by tho judges that Ihcro was no adminis- 
tration, unless some of tho poison was swallowed, and that taking it into the 
mouth only is not enough to constitute an administration; but the reports of 
this case and the stattmient of Park, J., in It, v. Jlurletf, su/u’u, as to his recol- 
lection of it do not altogetber agree, and in It. v. \\'olf'or<l (1898), 54 1j. J. IIG, 
Wills, J., ilcclined to follow it. In any such case also the prisoner could now 
he convicted of attempting to administer under s. 14, see p. 591, j>osi. 
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Sect. 1. 

Acts 

involving 

bodily 

Injury. 

Infliction of 
injury with 
intent to 
murder. 


not less than three years, or imprisonment with 
labour for not ruoi’e than ten years (?). 


or without hard 


statute {k) guilty of a felony 

(1) W ho by the explosion of gunpowder or other explosive sub- 
stance destroys or damages any building with intent to commit 
murder (1) ; 

oi; vessel, or any part thereof or any 
pait 01 the tackle, apparel, or furniture thereof, or any goods therein 

or casts away or destroys any ship or vessel, with intent in any 
such case to commit murder (??i) ; 

(3) Who attempts to administer to or attempts to cau^to be 
administered to or to be taken by any person any poison or other 
destructive thing, or to shoot at any j^erson, or by drawing a trigger 
or in any other manner to attempt to discharge any kind of loaded 
arms (?;) at any person (o), or to attem 2 )t to drown, suffocate, or 
strangle any person, with intent in any of such cases to commit 
murder, whether any bodily injury be inflicted or not(p); 

(4) Who by any means other than those specified above attempts 
to commit murder (q). 


(/) Offences against the Person Act, ISGl (24 & 25 Yict. c. 100), s. 11 (see 
also as to attempting to administer poison, s. 14); Penal Servitude Act, 1891 
(54 & 54 Viet. c. 09), s. 1. These .offences are not triable at quarter sessions 
(Quarter Sessions Act, 1842 (5 0 Viet. c. 88), s. 1). As to other attempts 

see in/ra. 

{k) Jbi<L, ss. 12 — 15. 

(/) Ihid.y s. 12. 

(m) Ibid., 8. 13. 

(vO Guns, pistols, or other arms loaded in the barrel with gunpowder or any 
other explosive substance, and ball, shot, slug, or other destructive material, are 
deemed to be loaded arms within the meaning of the Act, although the 
attempt to discharge the same ma}' fail from want of proper priming or from 
any other cause {ib/d., s. 19). A revolver loaded in son;^ of its chambers is 

a loaded arm within the meaning of s. 14. although wh6u the prisoner pulled 
the trigger the hammer fell on an unloaded chamber {li. v. t/ac7*-sA(IS90), 
17 Cox, G. C. 104, Charles, J.)* A box or can containing exploflR'es and 
detonators is not a “loaded arm” ■^'ithin the meaning of the section (/*'• v. 
uMoitnt/ord (1835), 7 C. & P. 242, AVilliams, J.), but the offender will be 
2 )unishable uj^on an indictment under s. 15 (see injra) ; see as to explosions caused 
by such means, p. 603, jmt. 

(o) As to attempts to shoot, seej). 600, post. 

(^j) Offences against the Person xVet, 1861 (24 & 25 Viet. c. 100), s. 14. AATiere 
the prisoner shot at a person mistaking him for another whom he intended to 
kill, the indictment alleging the intent to be to murder the fonner, and the 
jury found that the prisoner had no intention to murder the iierson killed, a 
verdict of acquittal was entered (IL v. JJoIt (1836), 7 C. & P. 518) ; see also 
N. V. Jarvis (1837), 2 Mood. & E. 40 ; IL Y.SmitJt (1856), 7 Cox, C. C. 51, C. C. E.)- 
The indictment may, therefore, allege only a general intent to murder. 

(q) Offences against the Person Act, ISfel (24 & 25 A^'ict. c. 100). s. 15. ^ 
other means specified in this section only include methods of attempting 
commit murder which are not ejusdem (feneris with the means inentionea m 

ss. 11, 12, 13 and 14 {B. y. Bpivn (1883),' 10 Q. B. D. 381, 3S4, C. C. E-)- 
attempt to commit suicide is not an attempt to ^^^ommit murder ^ 

section, and it remains a common law misdemeauoiif Bnnjess (186-^. 

Ca. 258, C. C. E.). In R. y. Donovan (1850), 4 399,^ where a 

had been injured by jumjiiug from a window to avoid the prisoners vioie , 
Alherson, B., held that the prisoner could not be convicted of attempting 
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The punishment for any such offence is penal servitude for 
life or for not less than three years, or imprisonment with or with- 
out hard labour for not more than two years (a). 

Sub-Sect. 4. — Cortspiracy to Murder, 

1201. Anyone is by statute (6) guilty of a misdemeanour (1) ^ho 
conspires to murder any person, whether a British subject or not, 
and whether within the King’s dominions or not ; or (2) who solicits, 
encourages, persuades or endeavours to persuade, or proposes to 
any person to murder any other person, whether a British subject 
or not, and whether within the King’s dominions or not. 

The punishment is penal servitude for ten 3 ^ears or for not less 
than three years, or imprisonment with or without hard labour for 
not more than two years (c). 

Where an agreement to murder is proved, it is not necessary to 
show that the conspirators were agreed as to the exact means of 
accomplishing their end (d). 

Persons jointly indicted for this offence may be tried separatelj% if 
the court so directs, and if in such a case one is convicted, the fact 
that the otliers have not yet l)een tried is no ground for postponing 
judgment upon the one convicted (c). 

1202 . An article or letter in a newspaper may be an incitement to 
murder within the meaning of the Offences against the Person Act, 
18G1 ( /), though no particular person be named, if the incitation is 
directed against the mem])ers of a particular class (v). 

The communication containing the incitement or endeavour to 
persuade must be proved to have reached the person intended to be 
incited, but it is not necessary to show that his mind was aftected 
by it(/0. If the communication cannot l)e proved to have reached 
him, the accused may be convicted of the common law misdemeanour 
of an attempt to commit the crime (0* 


raurder her, unless the juiy were satisfied that he intended at the time to make 

her jump out; see as to such cases p. o~2, uutCy and the authorities there 
cited. 

(a) Olfonces against the Person Act, 1861 (24 & 2d Yict. c. 100), ss. 12—1,3; 
Penal Servitude Act, 1891 (54 A 55 Viet. c. 69), s. 1. This ofl’ence is nut triable 
at quarter sessions (Quarter Sessions Act, 1842 (5 A 6 Viet. c. 38), s. 1). 



{d) It. V. UauJes (1873), 12 Cox, C. C. 393, 398, Quain, J. 

(e)L. V. A (1852), 6 Cox, C.C. 6, C. C. II. (Ir.), and see pp. 264, 592, 

(J) 24 & 25 Vict. c. lOU, 8. 4. 

T kO 7 Q. B. D. 244, C. C. B. ; It. v. Antonel/i (1905), TO 

J. P. 4, PlIILLIMORE, J. 

T k') W lt)9, C. C. E. (Ir.); II v. Krause (1902), 66 

J.P. 121, Lord Alverstoxe,C.J. 

nk} il' (1874), 13 Cox, C. C. 9, 

^ ^**1 ^ newspaper the production of a cop}' published by the 

accused^ !i*id purchased from him or his agents is some evidence that the 

iTo) persons intended to be incited {It. v. JKCartliy, [1903] 2 I. E. 
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Criminal Law and Procedure. 

Sub-Sect. 5. — Threatening to Murder. 

1203. Everyone is by statute (k) guilty of a felony who maliciously 
sends, delivers, or utters, or directly or indirectly LuTrll 

hrea'tenii^C'Trkn] " 

tnieatenmg to kill or murder any person. ° 

pumshinent for this offence is penal servitude for ten years 

i“Pi‘isonment with or wifhout 
haid labour for not less than two years (1), 


Procuring 

abortion. 


Sub-Sect. 6. — Procuring Ahoriion. 

V statute (to) (1) for any woman with child 
unlawfully to administer to herself any poison or other noxious 

thing 01 to use any instrument or other means whatsoever with 

intent to procure her own miscarriage; or (2) for any person to 

administer to or cause to be taken by any woman, whether she be 

with child or not, any poison or noxious thing with infent to 

piocure her miscarriage, or to use any instrument or other means 
with that intent. 


Taking 
drugs etc. 


1205. If a woman takes a substance which is in fact harmless, 

believing it to be a noxious thing and with intent to procure her 

miscarriage, she is guilty of the common law misdemeanour of an 

attempt to procure abortion {n). In order to constitute the statutory 

offence the thing supplied or administered must be proved to be 
noxious (u). 

The quantity of an otherwise noxious drug may be so small as to 
take the case out of the statute (p) ; and a large dose of a drug which 
is harmless when taken in small quantities may be a noxious thing 
within the meaning of the statute {q). 

If a person procures poison for a woman with intent to procure 
her miscarriage, to which intent she is a party, and she does in fact 
take it, though in his absence, he may be convicted of the felony of 
causing it to be taken by the woman, and not merely of the 
misdemeanour of procuring it with that intent (a). 

A woman cannot be convicted of administering poison to herself 
with intent to procure her own miscarriage, or of procuring poison 


{h) Ollences against the Person Act, 1S61 (24 & 25 Yict. c. 100), s. 10. To 
put a letter containing threats to murder in a place where it is likely to be seen 
and read by the person to whom it is directed is a sending or uttering of the 
letter within the statute [R, v. Jones (1851), 5 Cox, C. C. 226, per Pattesox, J.) ; 
80 also is tlie delivery of the letter to another to be posted [R. v. Girdwood 
(1776), 1 Leach, 142). 

(/) Olfeuces against the Person Act, 1861 (24 & 25 Viet. c. 100), s. 16; Penal 

Servitude Act, 1891 (5-1 & 55 Yict. c. 69), s. 1. This offence is not excluded 

from the jurisdiction of quarter sessions (Quarter Sessions Act, 1842 (5 & 6 
Yict. c. 68), s. 1). 

(m) Offences against the Person Act, 1861 (24 & 25 Yict. c. 100), s. 58. 

(?^) R. V. Rroicn (1899), 66 J. P. 790, Dablixg, J. 

(o) R. V. Isaacs (1862), Le. & Ca. 220. 

(p) R. V. Ferrg (1847). 2 Cox, C. C. 223. 


; 

Part XIL— Offences against the Person, 

■with such intent, unless she be in fact with child. But though she 
be not pregnant, she may be convicted of conspiracy to procure 
abortion (?>), or of aiding and abetting others in committing the 
felony of administering poison or some noxious thing to her with 
intent to procure her miscarriage (c). 

To prove the intent with which the noxious thing was adminis- 
tered or the instrument used, evidence showing that the prisoner 
had on previous occasions used similar means with the avowed 
intention of procuring abortion, or that he or she had previously 
admitted having often done the same tiling, is admissible (d). 

The punishment for such offence is penal servitude for life or 
for not less than three years, or imprisonment with or without 
hard labour for not more than two years (e). 


1206. Everyone is by statute {/) guilty of a misdemeanour who 
supplies or procures any noxious thing, or an}’ instrument or thing 
whatsoever, knowing that it is intended to be unlawfully used with 
intent to procure the miscarriage of a woman, whether she be with 
child or not. 

A person who supplies something which he believes to be 
noxious for the purpose of ])rocuring miscarriage cannot be con- 
victed of this misdemeanour, unless it is shown as a fact that the 
sulistance in question is noxious for that pui'iiose (g). If he knows 
the article supplied to be harmless, ho cannot be convicted of 
inciting the woman to commit an offence against the statute, 
although he knows that she will take it in the belief that it is 
noxious and with intent to procure abortion (//). 

The fact that medicine supplied by the accused is followed by 
illness and a miscarriage is evidence that the thing supplied is 
noxious (/). 

The offence of supplying a noxious drug is complete even if the 
intention to use it for the purpose of procuring abortion exists only 
in tlie mind of the person sup])lying it (a). 

The punishment for this offence is penal servitude for not more 


{h) /;. V. ]\ln-fch»rrh (ISJ)Oy Q. IJ. I). 42U, C. C. li. 

{<■) L\ V. Sorkeft 7L> J. P. 4‘JS, C. C. A. 

(tk) It. V. Jjonti, [iaO(>] t> K. ]S. ;3S9, -lOo, 417. But such ovidence should bo 

admitted with f>i-oat caution, it shouhl only bo admitted wliere tho prisoner 

has su^^gcsted that the admini.stration of the dru^ or tho use of tlio instrument 

was legitimate or accidental on his part, and not where the defence is a <lenial 

of the act itself. And ])roof of only one otlier similar case, without any special 

connection witli tlie case char<;ed in the indictment, oujrht not to l)e admitted, 

the object ol evi(lence of this kiiidbeimj: to prove a systematic course of conduct 

by the jirisoner in such cases and so to ne'rative the defence tluit his action on 

the particular occasion was legitimate or accidental See also j)p. liSO, 

0<S9. (tuff, 

{(') Olfences against tho Berson Act. 18bl (2i .'i; 2d Viet. c. 100), s. 58; 

lenal Servitude Act, ISOl (,>l Ov Od Viet. c. (iO), s. 1. This olfenco is not 

triuhlo at quarter sessions (Quarter Sessions Act, 1842 (d .V: 0 Viet, c, 88), 

fi. 1). 

(,/■) Offences ajrainst tho Person Act, 1801 (24 .V 2d Viet. c. 100), s. dO. 

(v) It. V. Isaacs (18()2), Le. A Ca. 220. 


{h) It. V. ItroH-n (1809), 08 J. P. 790, D.ua.ixo, J. 
(0 li. V. IIoUi, (1878). 12 (ox. C. C. 408, 407. 

(a) It V. ihUman (1S08\ Le. A Ca. 848. 
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w !5 than three years, or imprisonment with or without 

haul labour for not more than two years (b). 

Sul-Sect. 7 . — Conceatmeut of Birth, 

1207 . ’\Uiere a woman has been delivered of a child, it is by 

statute a misdemeanour (c) for any person by any secret disposition 

of the dead body of the child to endeavour to conceal the birth 

tnereof, and it is immaterial whether the child died before, at, or 
after its birth. ' ' 


Ihe maximum punishment for this oflence is imprisonment for 
two 3’ears with or without hard labour (d). 

In oidei to constitute tliis offence a woman must have 
cleiivered of something which may iwoperly be called a 

1 ^iiiformed subject of a j^i’emature miscarriage 
child must be so far develoj^ed that in the ordinary course 
it would have had a fair chance of life when born (/). 

Theie must be a concealment of the fact of birth, carried out by a 
seciet disjiosition of the bodj^ (^), and this im2:)lies some act of con- 
cealment (//). ^ Proof that a woman still had the Cody of her child 
in her jjossession, though about to dispose of it (i), or that she allowed 
others to take away the body, unless it w^as at her request or with her 
piivity (A‘), or that she merely denied that she had given birth to a 
child (/), is not sufficient to sutij^ort a conviction for concealment. 

Ihere is a concealment when the child is placed where it is not 
likely to be found ; and the most complete exiiosure of the body in 

(h) OUences against the Person Act, 1S61 (24 A' 2o Viet. c. 100), s. 59; Penal 

»^er\itnde Act, 1891 (54 & do ^ ict, c. 09), s. 1. This otl’ence is triable at quarter 
sessions. 



(r) Offences against the Person Act, 1861 (24 & 25 Viet. c. 100), s. GO. 
i'O fhtil. The defendant may be fined and ordered to find sui'eties for good 
bcha\ioin' s. 71), This oifence is not triable at quarter sessions (Quarter 

Sessions Act, 1842 (5 A 6 Viet. c. 38), s. 1). 

(c) B. V. JhuBt (1866), 4 P. A F. 1101. * 

(./ ) It has been said that, although no specific limit can be assigned to the 

period 'U’hen the chance of life begins, it may perhaps be safely assj|Jj||d that, 
in the case of a child which has been less than seven months in the womb, the 
great jirobahility is that it would not he born alive (B. v. /Avr/V/van ( 1854 ), 6 
Cox, C. C. 388 ; but see B, v. Calmer (1864), 9 Cox, C. C. 506. where JIaKEDT^ P'» 
held that a fa4us not bigger than a man's finger, hut having the sliapeof a 
child, might be a child within the meaning of the statute), in this case the 
woman had been confined in the fourth or fifth month after pregnancy, and 
Maktin, B., exj)ressed the opinion (at p. 507) that as soon as a fmtus which had 
the outward apjiearaiice of a child was born, the oft’enco of concealment of birth 
could be committed ; and see Stephen, Digest of Criminal Law, art. 256. It is 
submitted that the question of whether that which was concealed was “ the dead 
body of a child ” is in each case a question of fact for the .iury. 

{a) 11. V. Itos€))her<j (1906), 70 J. P. 264. M'here the child's body was on the 
bed on which defendant lay, it being covered with a petticoat, an acquittal being 
directed. Compare B. v. Perry (1855), Dears. C. C. 471, where the defendant 
put the body under a bolster on which she jnit her head, the conviction 
being upheld, 

(h) R. v. Derham (1843), 1 Cox, C. C, 56, where it was held that the fact that 
the defendant had left the body in a I>rivy where she said she had been confined 
was no evidence of concealment. 

(i) B. V. Snell (1837), 2 Mood. A li. 44^. 

{h) B. V. Bate (1871), 11 Cox, C. 0. 686 ; IL v. Douglas (1836), 7 C. A 
B. V. Bird (1849), 2 Car. A Kir. S17; B, v. SkeUan (1850), 3 Car. A Kir. UJ. 

{!) li. V. Turner (1839), 8 C. A P. 755. 
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a secluded place where it would not be likely to be found may be a 
concealment (»i). But leaving it in a street, though it may amount 
to a public nuisance, is not a concealment of birth (n). 

The secret disposition need not be in a place where it is intended 
finally to leave the body; a temporary place of concealment is 
sufficient (o). 

The dead body must be found and identified as that of the child 
the attempted concealment of whose birtli is alleged (p). 

A person does not commit the offence of endeavouring to conceal 
the birth of a child, if such person puts it while it is still alive in a 
place of concealment, even though it may subsequently die (q ) ; but if 
such person later on visits the place, and, finding the child dead, 
replaces the clothes or other things with which it was concealed, 
she commits this offence (r). 

The offence does not consist in the concealment of the birth of a 
child from any particular individual, but in such a concealment as 
would keep the world at large in ignorance of the birth (s). 

1208 . An indictment for concealment of birth must specify the 
particular act of concealment charged (0, and must allege that the 
child the concealment of whose l)irth is charged was dead at the time 
of the concealment (a), but need not specify whether the child died 
at or after birth (/>). 

It is a question of law for the judge whether there is evidence 
that the place where the body was put was such that the body might 
have been disposed of there so as to conceal it. It is for the jury to 
say whether the body had in fact been so disposed of by the 
defendant, and with intent to conceal the birth (t*). 

1209 . If any person tried for the murder of a child is acquitted, 
the same jury which tried the prisoner may find, if it shall so appear 
in evidence, that the child had recently been horn, and that the 
prisoner did, by some secret disposition of its dead body, endeavour to 
conceal its birth ; the prisoner may then be sentenced, as if he or she 
had been convicted upon an indictment for concealing the birth (r/). 


(m) Pi. V. Ih'oivn (1870), L. R. 1 C. C. R. ‘-M l ; soo also P. v. *S7e/7> (1804), i 

Cox, C. C. 559 ; P. v. CorVc (1870), 11 Cox, C. V. 54*2; P. v. Poavuhtrg (1900) 
70 J. P. 204 ; P. V. Ueorqe (ISOS) 11 Cox, C. C. 41 ; P. v. (1840), ' 

Cox, C. C. 088, 

(n) P. V. Clarlc (1883), 15 Cox. C. C. 171. 

(o) P. V. Perry (1855), Pears. C. C. 471. 

(;0 P. V. Willinms (1871), 11 Cox, C. C. 084. MoXTAGUE SMITH, J. 

(<i) P. V. May (1807), 10 Cox, C. C. 448, C. C. R. ; but, according to th 
circumstances, the woman would be guilty of murder or manslaughter, or o 
cruelty to the child. 

(r) P. V. llnyhts (1850), 4 Cox, C. C. 440, Lord CAMPitELL, C.J. 

(s) P. V. MorrU (1848), 2 Cox, C. C. 489, Coltmax, J. ; P. v. lUyley (1830) 
4 C. & P. 300. 

7) P. V. Iloiuisell (1840). 2 Mood. & R. 292. 

«) P. V. DaviS (1829), 3 Russell on Crimes, 107. 

b) P. Caccheml [ISio), I Car. & Kir. 023; /?. v. Tardier (1839), SC.&P.Toi 
_c) P. V. Clarke (18()0). 4 P. & F. 1040, Maktix, R. 

[ft) Offences against the Person Act, 1801 (24 ik, 25 Viet. c. 100), s. 00. Thi 
applies altho\igh the prisoner has only been tried on a coroner’s inquisition, an 
not upon indictment {P. v. Maynard (1812), Russ. & Ry. 240, where the gran 
jury hud ignored the bill of indictment). 
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Sect. l. 

Acts 

involving 

bodily 

Injury. 

Woundiug 
with intent 
to maim. 






"What 

constitutes 

wounding. 


Grievous 

bodily 

harm. 


Malice. 


Criminal Law and Procedure. 

Sttb-Sect. ^—Wounding etc. ivith intent to Maim etc. 

1210 . Everyone is by statute (c) guilty of felony who by any 
means whatever unlawfully and maliciously wounds or causes 


grievous bodily harm to any person, or shoots or attempts to 
discharge loaded arms at any person, with intent in any of these 
cases to maim, disfigure or disable, or to do some other grievous 
bodily harm to any person, or with intent to resist or prevent the 
lawful apiirehension or detainer of any person. 

Ihe punishment for this offence is i^enal servitude for life or for 
not less than three years, or imiirisonment with or without hard 
labour for not more than two j’ears (/). 

1211 . In order to constitute a wounding there roust be an injury 
to the person by which the skin is broken {(j ) ; the continuity of the 
whole skin must be severed, not merel^y that of the cuticle or upper 
skin (//). The skin severed need not, however, be external (0; but it 
is not sufficient to prove merely that a flow of blood was caused (k\ 
unless there is evidence to show where the blood originally came 
from (/). _ 

It is not necessary that any instrument should have been used, as 
injury caused for instance by a kick maj^ be a wounding (;??)• 

^ An injuiy may amount to grievous bodily harm without being 
either permanent or dangerous, if it is such as seriously to interfere 
with comfort or health (?i), hut some grievous injury must have 
been caused to the body itself, either with a weapon or without a 
weapon, as hy a blow with the fist or by pushing a person down(o). 

By loaded arms is meant any gun, pistol, or other arms loaded 
in the barrel Avith some explosive and ball, shot, or other destructive 
material, although the attempt todiscliarge such gun etc. may fail from 
Avant of iiroper priming or any other cause (p). The trigger need not 
actually be ])ulled in order to constitute an attemjit to discharge (q)* 

If the act charged is unlaAvful and done wilfully and intentionally, 
and without any circumstances to justify it and take away its 
qmmii jack character of unlaAvfulness, it is malicious (r). Malice 
against the individual actually injured is not essential; general 
malice, he., an intention to do an unlaAvful act, is sufficient (s). 



{(f) Moriariif v. lh'oi>lcs (1S34), 0 C. & P. C84 ; B. v. Becheit (183G}, 1 Mood. & 
P. 'o'Bj. 

■ (//) B. V. M'LoiufhUn (1838), 8 C. ik P. G3j. 

(/) B. V. Hinith (1837), 8 L\ P. 173. 

(/;) B. V. Jones (1848), 3 Cox, C. C. 441. 

(0 B. V. Walf/onn (1849), 3 Cox, C. C. 442. 

(7n) B. V. l)nj)Ul (1843), 1 Cox, C. C. 49. 

(>/) B. V. Ashman (1858), 1 P. & F. 88, AA'illes, J. i -j j 

(o) B, V. Clarence (1888), 22 Q. P. I). 23, 41. C. C. R., STEPHEN,!. ; decided 

on similar words in Offences against the Person Act, 18G1 (24 &25 A ict. c. 100^, 
s. 20. 

{}>) Offences against tho Person Act, ISGl (24 A 25 A’ict. c. 100), s. 19. 

{<]) B. V, Dnchworth, [1892] 2 Q. B. S3, C. C. R. {overruling 7/. v. SL George 
(1640), 9 C. A P. 483) ; B. y. Linneher, [190G]|^ X. B. 99, C. C. E. 

(r) B, V. Clarence^ supra, at p. 3G. * 

(s) B. V. Hunt (1625), 1 Mood. C. C. 93. 
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On an indictment for wounding with intent the actual intent 
must be proved (t). In considering what will amount to evidence of 
an intent to do grievous bodily harm regard must be had to tlie 
weapon, if any, used, and the conditions under which it was used. 
The mere striking of the blow with a list, even though grievous 
bodily harm be done, is not of itself sufficient evidence to show 

an intent to do grievous bodily harm (a). i 

lYhere the distance at which a gun is fired is so great tliat 

serious injury does not and ^vas not likely to result, the shooting, 

though the gun be aimed at the prosecutor, ^vill not of itself be 

evidence of a shooting with intent to maim or to do grievous bodily 

harm(^). ^ . i ti i 4. 

The intent need not be an intent to do grievous bodily harm to 

the person actually injured, the offence being complete if theie be 
an intent to maim, disligure etc. any person (<■)• 

Sub-Sect. 0 — Vulawfal Wouhduxj efc. 

1212. Everyone is by statute (d) guilty of a misdemeanour who 
unlawfully and maliciously wounds or causes grievous bodily harm 
to any person either with or witliout any weapon or instrument. 

The punishment for this offence is penal servitude foi not 
more than live nor less than three years, or iinprisoninent with or 

without liard labour for not more than two years (c). 

Though tliero be no intent to wound, yet a person may lie guilty 
of unlawful wounding if he uses a weapon which is known to be 

calculated to wound (/’ ). 

Upon the trial of an indictment for any felon}^ except niuidei 
or manslaughter, where the indictment alleges that the defendant 
cut, stabbed, or wounded any person, if the jury are salistied that 
the defendant is guilty of the cutting, stabbing, or wounding, hut 
are not satisfied that he is guilty of the felony cliarged in the 
indictment, they may acquit him of the felony and convict him ot 
unlawfully wounding, and he may then be punished for that 

offence (g). 


(0 n. V. (Wr (ISoO). 1 P. aV 1'\ (J(M. 

{a) Jl. V. Wheihr (IS-M). 1 Cox, C. C. lOU. , 

(h) n. V. Abrahum 1 Cox, C. C. ’iOS, wliore tho jutsohop whs only 

forty or fifty yiuiLs distant, ami firod at the prosecutor intentionally, and the jun 
were directeti 1o ac<niit of the felony and convict of a common as.saut onl\ , a 
direction wlncli upon the facts .seems diflicult to understand; and see h. "n. 
Wanl (1S7‘2), L. Ih 1 C. (h It. doO ; decided ui)on s. 20. 

(^■) Offences aj^ainst the Per.-^on Act, ISO! (2-1 A 2o ^ ict. c. 100), ^ » 

compare }\. v. .S7op/'err/ (1S70), 11 Cox, (’. C. (ilO; H. v. J.j/nrJi (is 10), 1 Cox, 
C. C. 001, where the ju-isoner mistook the jn'osecutor hu’ another ])eiMon, 
and Jl. V. (IS04), l^e. aV Ca. -110, where the prisoner tired at a group of 

p(;rsons intending generally to do grievous bodily liarm. 

(d) OtlVnces against the Person Act, ISOI (24 aV 2.) Viet. c. 100), s. 20. As to 
what constitutes wounding and grievous hodilv Inirm, see ]). Ooo, 

(c) Ibid. ; i*enal Servitudt^ Act, 1801 (ol aV 6b Viet. c. 09), !• 'ibis oll’euce 

is triable at ijuarter sessions. 

{/) Ji. v. ( '<)j\ ; tico also li. v. llVnv/, svjiva, where tlie defendant had mis- 

chievously shot in the direction of tlie prosecutor with a view to triglitim him, and 

thelatter was seriously injured, and theeourtujiheld a c<mvietion under this. section. 

(<y) Pr(;ventiou of Offences Act, ISol (14 aV \6 A'ict. c. 19), s. 6. Ibis section 
appears to iq'l'ly only to the felonies of wounding with intent to murder under 
b. 11 of the Offences against the Person Act, 1801 (24 aV 2o ^ ict. c. UK)), 
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Sect. 1. 

Acts 

involving 
bodily 
Inj ury . 


Causing 

panic. 


Attempt to 
choke etc. 


Administer 
ing drugs. 


1213. AA here a man unla\yfully and maliciously does an act 

calculated to cause a panic in a j)ublic assembly {e.rj,, places a bar 

across the door in such a ^vay as to cause a crush in' which i^ersons 

aie injiued), he may be convicted of the offence of causing grievous 
bodily harm {h). 

Where one person produces in the mind of another such a sense 
of immediate danger as causes the other to endeavour to escape, 
the person responsible for the creation of that state of mind is 
also responsible for any injuries which may result to the person 
who endeavours to escape (i). 

As in the case of felonious wounding ( it is immaterial whether 
the person actually struck is the person whom the prisoner intended 
to strike (A-). 

Sub-Sect. 10 — Attempt to Cliokeetc. with i nterd to commit an Indidahh Offence. 

1214. Everyone is by statute (/) guilty of a felony who by any 
means whatever attempts to choke, suffocate or strangle, or by 
means calculated to produce that effect attempts to render any 
person unconscious or incapable of resistance, with intent to enable 
the assailant himself or another person to commit, or with intent 
to assist in committing, any indictable offence. 

The punishment for this offence is penal servitude for life or for 
not less than three years and imprisonment with or without hard 
labour for not more than two 3*ears ; and the court may order the 
offender, if a male, to be whipped {m). 

Sub-Sect. 11 — Administering Drug ivith intent to commit an Indictable Offence. 

1215. Everyone is b}" statute {n) guilty of a felony who administers 
to or causes to be taken bj" any i)erson anj" chloroform, laudanum, 
or other stupefying or overpowering drug or thing, or attempts to 
do so with intent to enable himself or any other person to commit, or 
with intent to assist in committing, any indictable offence. 

The punishment for this offence is penal servitude for life or for 


wounding with intent to niaira, disfigure, or disable, or to do grievous bodily 
barm, or to resist lawful apprehension under s. IS of that statute, and wounding 
an officer employed in the prevention of smuggling under the Customs Con- 
solidation Act, 1S7(J (BO A' -lO Viet. c. BG). s. 19B' It does not apply to any case 
where the indictment does not allege a felonious cutting, stabbing, or wounding, 
and a prisoner indicted under s. IS for a felonious shooting, and for domg 
grievous bodily harm with intent to do grievous bodil}' harm, caimot, on that 
indictment, be oonvicted of unlawful wounding {It. v. Miller (1879), H Cox, 

C. C. BoG). 

(h) Jl. V. Martin (18S1), 8 Q. B. D. 54, C. C. B. ^ r u i 

. (0 A. V. Hallidag (1889), 61 L. T. 701, G. C. B. ; R v. Ward (IS -2), L. W i 

C. C. R. B56 : and see p. 572, ante. 

(.;) See p. GOl , (/ntc. 

(/r) R V. Latimer (1886), 17 Q. B. D, 359, C. C. E. 

(/) Offences against the Person Act, 18G1 (24 A 25 ^ ict. c. 100), s. -!• ^ 

(m) Ihul. ; Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. This oflence 

IS 

s 

[u) Offences against the Person Act, ISGl (24 & 2o \ ict. c. imo, — -X ^ 
seep. 614, ]>ost, as to administering stupefying drugs etc. 
view to have carnal connection with her. This offence is not tiiable a q 
sessions (Quarter Sessions Act, 1842 (5 A 6 Viet. c. BS), s. 1). 
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not less than three years, or imprisonment Avith or without hard 
labour for not more than two years {o), 

Sub-Sect. 12 — Administering Poison etc. so as to Lndanger Life. 

1216. Everyone is by statute (p) guilty of a felony who unlaw- 
fully and maliciously administers or causes to be administered to or 
taken by any person any poison or other destructive oi noxious 
thing so as thereby either to endanger the life of such person 

or tcTinflict upon him grievous bodily harm. . - . 

The punishment for this offence is penal servitude for not more 

than ten nor less than three years, or imprisonment with or without 

hard labour for not more than two years (r/). ^ i ■ u • *. + 

If the poison or noxious thing be administered with intent to 

injure, aggrieve, or anno}" any person, the offence is a mis e- 

meanour (r), and the punishment is penal servitude for not more 

than five nor less than three years, or imprisonment with or 

without hard labour for not more than two years (.s). 

But if, in fact, grievous bodily harm is caused by the noxious 
thing, the prisoner is guilty of the felony above referred to, althoug 

the intent was merely to injure or annoy (0- _ 

On an indictment charging the felony of administering poison so 
as to cause grievous bodily harm the jury may convict of the 
misdemeanour of administering it with intent to injure or 

annoy (a). . . . 

The drug or thing administered must in this case be noxious in 

itself, and not merely so when taken in excess, or the prisonei cannot 
be convicted, although there may have been an intent to iiijuie oi 
annoy (/>). It is sufficient that the actual amount administeied is 
enough to cause injury, even though when taken in smaller (luantities 
the particular thing given would be harmless (r). And piobably it 
the thing administered were a recognised poison, the quantity used 
would be immaterial (d). The administering does not necessaiily 
consist in the actual giving of the poison to the prosecutor by the 
accused. It is sufficient if poison be placed by the accused wheie 
it will be taken (e) ; or if it be handed to a third person in order 
that it may be given to another, allliough it may ultimately reach 
and be taken by someone for whom it was not intended ( / ). 

The administration of cantliarides to a woman with the intention 



{ 7 J Ibid. ; Teiial Servitude Act, IStU (o4 A 00 Viet. c. 09), s. 1. This offence 
is tnahle at quarter sessions. 

(?■) Ihid.j B. 24. . 1 A i loni 

(fi) Ibid, ; The offender may he fined [ibid.^ s. 71); Penal Servitude Act, ISJl 

(54 & 55 Viet. c. 09), s. 1 . 

(t) TuUeg V. Currie (1807), 10 Cox, C. C. 5S4, 040. 

(«) Offences against the Person Act, PsOl (24 & 25 Viet. c. 100), s. 25. 

(//) R. V. Heniiah (1877), 13 Cox, C. C. 547. 

(c) It. V. Cramp (1880), 5 (i. B. 1). 307, C. C. R. ; decided under s. 58. 

(d) Ibid. 

P) R. V. Ilartey (1830), 4 C. & P. 309. ^ . t. 

(/) n. V. Michael (1840), 9 C. A P. 350; R, v. Lewis (1833), 0 C. & P. 161 ; 
and see note {g) on p. 593, ante. 
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Criminal Law and Procedure. 


Sect. 1. 

Acts 

involving 

bodily 

Injuiy. 

Causine 

explosion. 


of exciting her sexual passion is an administration of 
Mitn intent to injure or annoy (^). 


a noxious thing 


Sub-Sect. 


13 Injury hy Exj^losion or Coi'rosives* 


,^Y®^ 7 one IS by statute (/<) guilty of afelony who unlawfully 

and maliciously burns, maims, disfigures or disables, or does 

giievous bodily harm to any person by the explosion of any 
explosive substance. ^ 

ihe punishment for this offence is penah servitude for life or for 

not less than three years, or imprisonment with or without hard 

labour for not more than two years. If the offender is a male under 

sixteen years of age, in addition to any other punishment he may 
be whipped (i). ^ 


1218. E veryone is b}" statute {h) guilty of a felony who unlawfully 
and maliciously (1) causes an}^ explosive substance to explode; 
or (2) sends to or causes to be taken or received by any person 
any explosive substance or other dangerous or noxious thing ; or 
(3) places anywhere or throws at or upon or otherwise applies to 
any person any corrosive fluid, or any destructive or explosive 
substance, with intent, in any such case, to burn, maim, disfigure 
or disable any person, or to do grievous bodily harm to any 
person, whether any bodily injury be effected or not. 

The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment M’ith or without hard 
labour for not more than two j^ears. If the offender is a male under 
sixteen years of age, in addition to any other punishment he may 
be whipped (Z). 


1219. Everyone is l)y statute {m) guilty of a felony who unlaw- 
fully and maliciously places or throws in, into, against or near 
any building, ship or vessel any explosive substance with intent 
to do any bodily injury to any person, whether or not an explosion 
takes place or any bodily injury is effected. 

The punishment for this offence is penal servitude for fourteen 
or for not less than three years, or imprisonment with or witbouthard 
labour for not more than two 3 ^ears. If the offender is a male under 
sixteen years of age, in addition to anj^ other jmnishment he may 
be whip 2 )ed (;?)• 


(v) A. V. nV//.'//;5 (LSCl), Le. it Ca. cS9. As to the administration of stupefying 

drugs see p. 002, and pp. 012, 014, 

(//) Offences against the Iverson Act, 1801 (24 & 2-3 Viet. c. 100), s. 28. 

(/) Ibid. : Penal Servitude Act, 1801 (.34 & 55 Viet. c. 00), s. 1. This offence 
is not triable at quarter sessions (Quarter SeMous Act, 1842 (5 & 0 A ict- c. 38), 

(/.•) Ibid., s. 20. Boiling ^vater may 1^ n'^jj^ti'uctive substance within the 
meaning of the section (/(. v. Crawford ' 2 Car. & Kir. 129). As to 

explosives, see also p. 775, po*'/. ^ p I 


(m) Offences against the Person Act, 1801 Tlct. c. lOO), s. 30. 

(n) Ibid.; Penal Servitude Act, 1801 (54 A; 55 Tict. c. 09), s. 1. _ « 

is not, it seems, excluded from the jurisdiction of quarter sessions ( 4ua 

Sessions Act. 1842 (5 & 6 Yict. c. 38), s. 1). As to damaging bail(lingi> uy 
explosion with intent to murder, see p. 504, ante. 
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1220 . Everyone is by statute (p) guilty of a misdemeanour wlio 
knowingly has in his possession, or makes any gunpowder, 
explosive substance, or any dangerous or noxious thing, or any 
machine, instrument, or thing, with intent by means thereof to 
commit any felony mentioned in the Offences against the Person 

Act, 1861 iq). 

. The punishment for this offence is imprisonment for not more than 
two years with or without hard labour and, in the case of a male 
under sixteen years of age, a whipping (/•). 


Sub-Sect. 14 . — Setiintj ^[an-tr(lJ>s f'tr. 

1221 . Everyone is by statute (a) guilty of a vnisilenieanour who 
sets or places, or causes to be set or placed, any man-trap, spriug- 
gun, or other engine calculated to destroy human life or inflict 
grievous bodily harm, with the intent that it shall, or whereby it 
may, destroy or inllict grievous bodily harm on a trespasser or 
other person coming in contact with it. 

The punishment for this offence is penal servitude for not more 
than five nor less than three years, or imprisonment with or without 
hard labour for not more than two years {1>), 

A person 
which may 
occupation 

deemed to have set or placed it with the above-mentioned intent (c). 

It is not forbidden to set such traps as are usually set with tlie 
intent of destroying vermin, or to set, between sunset and sunrise, a 
mantrap, spring gun, or other engine in a dwelling-house for its 
protection (ii). The statute creating the misdemeanour only applies 
to instruments set with the intention to do grievous bodily harm, or 
whereby grievous bodily harm is actually caused (c). 

Sub-Sect. 10 . — Furious Dricin'j. 

1222 . Everyone is guilty of a misdemeanour ( /’) who, having the 
charge of any carriage or vehicle, by wanton or furious driving or 


who knowingly and wilfully permits any such engine, 
have been set or placed in any place in his possession or 
by some other person, to continue so set or placed is 


(/)) Olionces against tlio Person Act, 1801 (24 & 20 Viet. c. 100), s. 04. 

((j) 24 & 20 Viet. c. 100. 

(r) Ihid., 8. 04. This offence, it seems, is triable at quarter sessions. As to 
oifences under the Explosive Substances Act, 188:1 (40 Viet. c. 3), see p. 770, />osfy 
and title Explosives. 

(a) OUeiicos against tho Person Act, 1801 (24 & 20 Viet. c. 100), s. 31. 

(h) Ihol. The defendant may also bo fined and ordered to find sureties (ihi<L, 

8.11 : Penal Servitude Act, 1801 (04 & 00 Viet. c. 00), s. 1). This ofi’ence is 
■ triable at quarter sessions. 

(c) Offences against the Person Act, 1801 (24 & 20 Viet, c. 100), s. 31. 

(d) IboL ’ ^ 

(e) Jordiu V. Crump (1841), 8 M. & W. 782, 787 ; a dogspear is therefore not 
within the section. 

(/) Offences ugaimst the Person Act, 1801 (24 A 20 Viet, c. 100), s. 35. A 
bicyciy is a vehicle within tho meaning of this section {H. v. Parker (1800), Ofj 
J. P. 703). Eunous driving is punishaljle summarily by a fine ot £0 (Ilighwaye 
Act, 1830 (0 A 0 Will. 4, o. 00), s. 7S) ; see also as "to riding or driving to the 
common danger and the arrest of the offender, Public Health Acts Aniendiuenl 
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racing or other wilful misconduct, or by wilful neglect, does or 
causes to be done to any jierson any bodily harm. 

1 punishment for this offence is imprisonment with or without 
hard labour for two years (y). 'vii-uuui 


Scb-Sect. Id,.— Assault. 

1333. An assault is an offer or attempt to apply force or violence 
to the person of another in an angry or hostile manner; and if force 
be actually applied, either illegally or without the consent of the 
person assaulted, and in an angry, rude, revengeful, or violent 
manner, the assault becomes a battery, however slight the force 
may be {h). Every battery includes an assault. 

Mere words can never amount to an assault (i). There must be 
some act indicating an intention of assaulting, or which an ordinary 
person might reasonably construe as indicating such an intention, 
or some act amounting to an attempt. 

If no actual violence is used, there must, to constitute an assault, 
be some threatening act sufficient to raise in the mind of the person 
threatened a fear of immediate violence ; therefore, if an offer 
is made to strike a person with the fist, at such a distance 
as to make it impossible for a blow to reach, there is no 
assault ; so, too, where a pistol is presented at a range to which the 
ball cannot by any possibility carry (/,). 

1334. It is a common law misdemeanour iDunishable by fine and 
imprisonment to imjndson any person without lawful cause {l)» 


Act, 1907 (7 Edw. 7, c. 53), s. 79. A person driving a motor car recklessly 
or negligently, or at a speed or in a manner dangerous to the public, is liable 
on summary couviction to a penalty of £20. and on a second conviction to a 
fine of £o0 or imprisonment for three months. There are al^jSfcenalties for 
driving at a greater speed than twenty miles per hour (Motorcar Act, 1903 
(3 Edw. 7, c. 3G), S3. 1, 9, 11). ‘ ^ 

(v) OlTences again.'^t the Person Act, 1861 (24 & 25 Viet. c. 35. The 

defendant may also be fined and ordered to hud sureties (ilmr, s. 71). This 
offence is triable at quarter sessious. 

{h) 1 Hawk. P. C., c. 62, s. 5. 

(?) 1 Hawk. P. C.. c. 15, s. 1. 

(/.') See R V. .SY. Oforr/e (1840), 9 C. A* P. 483, 490; B. v. March (1844), 1 Car. 
& Kir. 496; compare 7?. v. lietishaw (1847), 2 Cox, C. C. 285 ; /f. v. Cotesicorth 
(1705) 6 Mod. Pep. 172. Putting a noxious thiug into liquor in order that a person 
may drink it is not an a.ssault or any other common law misdemeanour (/?. v. 
Hamon (1849), 2 Car. & Kir. 912 ; R v. Walkden (1845), 1 Cox, 0. C. 282, not 
following R V. (1838), 8 C. & P. 660). But see Offences against tke 

Person Act, 1861 (24 & 25 Viet. c. 100), s. 24 (p. 603, ante), and Criminal 
Law Amendment Act, 1885 (48 & 49 ^ ict. c. 69), s. 3 (3) (p- bl4, /. 
Touching a person so as merely to call his attention, if there is no_no»tue 
intention, is not a criminal assault {Coivard v. Baddelen (1859), 4 H. A rs. 

If two or more meet in a narrow passage, and without any 

design of harm one touches the other geutly, it is no battery; but 

uses violence to the other to force his way in a rude inordinate manner, it 

be a battery [Cole v. Turner (1704), 6 Mod. Pep. U9). The intention mu=t he 

considered ; so to clap a man on the back m joke or 

assault (inV/?Vnns v. Jones (1736), Lee temp. Hard. 298, 301). ^9 no 

clothes which a man is at the time wearing is an assault upon Inm, 

injury may be done or intended to bis person (7/. v. Day (184o), hgij' 

U Com.' Dig. Imprisonment, L, 1 ; 1 East. P. C. 248 ; R v. Lesley (ISGOj, i^eu, 

C. C. 220; see Hunter v. Jvhnsoji (1884), 13 Q. B. D, 225. 





Part XII— Offences against the Person. 

Every restraint of the liberty of one person under the custody of 
another, either in a gaol, house, or in the street, is in law an 

imprisonment (m). 

1225. Generally speaking, in order to constitute an assault it is 
necessary that the act should be done against the will of the person 
assaulted, and, in consequence, consent is usually a good defence to 
a charge of assault (n). If, however, the act amounts to a bieach of 
the peace or has a direct tendency to cause a breach of the peace, and 
is therefore injurious to the public, or if the act be a dangerous 
one, consent will afford no defence (o). l^r these reasons all 
persons taking part in or aiding and abetting a prize tight are 

guilty of assault (p). 

The consent must be that of a rational person who knows the 
nature of the act consented to ( 7 ) ; and fraud as to the nature of 
the act done, or as to the identity^ of the person doing it, vitiates 
consent (r). Therefore if a medical man strips a female patient 
naked on the pretence that he is thereby diagnosing her case hs), 
or has connection with a female child of fourteen on pretence that 
he is treating her medically ( 0 , he is guilty of an assault. 

Without the consent of a prisoner, a judge or magistrate has no 
power to order an examination of his person, and if in jiiusuance 
of such an order an examination is made, the person who made 
the order and the person who makes the examination are 
guilty of an assault. But if the prisoner consents, even under 
a misapprehension as to the power to make such an order, 
such consent is an answer to the charge of assault (ii), and a 

(m) 1 liuller, Kksi Prius, 22 a. A wrongful imprisonment amount.s to an assault 
(1 Hawk. P. C., c. (K), s. 7), even though no violence or threat of violence is 
actually used (see It. v. P/'its6er^(iaod), (>0 J. P- 107), and is usually punished as 
such, there being few (if any) reported cases of indictments for false imprison- 
ment simply, as an assault is always charged in the same indictment and usually 
in one count with the false imprisonment, as in //. v. //£■</( // ( USOO), Bell, 0. 220, 

t for false iinpiisonmcnt alone without alleging an assault is good, 
indictment see 15 Uhitty, Criminal Law, Sli-l. An imprisonment 
may include a battery, but does not necessarily do so {E}nmett v. Ltpie (iSOo), 
1 Bos. A P. (n. u.) 2ooj. iSee, generally, as to false imprisoumout, title Trespass. 
(a) R. V. Meredith (183S), S C. & P' o89. 

( 0 ) R. V. C<mey (1882), 8 Q. B. D. 584, 537, 547, C. C. E. 

(p) Ihid. ; R. V. Perkins (1831), 4 0. A P. 537 ; R, v. Brown (1841), Car. & M. 
314, The mere presence at a prize light of a spectator who takes no part in the 
proceedings, either by word or act, does not, as a matter of law, necessarily 
make him an aider or abettor, but his presence unexplained may afford somo 
evidence that he was present aiding and abetting (/t. v. Coney^ supnty at 
pp. 552, 558). 

(q) R. V. Lock (1872), L. E. 2 C. C. E. 10. 

(r) IL V. Chrence (1888), 22 Q. B. L). 23, 43, C. C. E., where the majority of 
the judges held that a wife's consent to her husband having intercourse with 
her was not vitiated by the fact that he fraudulently concealed from her the 
fact that he was suffering from venereal disease. As to a woman permitting a 
man to have intercourse with her under the belief that he is her husband, 
whom the man is personating, see Criminal Law Amendment Act, 1885 
(48 & 49 Viet. c. G9), s. 4, p. 612, post. 

(s) R. V. Rosinski (1824), 1 Mood. C. C. 198. 

(C R. v. Cast (1850), 1 Den. 580, 

(u) R. V. Boulton (1871), 12 Cox, C. C. 87, 91. The right of a constable to 
search a prisoner upon his arrest ai)pears to be impliedly recognised by the 
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I 

submission even under protest is, unless induced by force a 
sumcient consent. ’ 

In cases of indecent assault the consent of a child under the at^e 
of thirteen affords no defence {a). ° 

1226. It is a sufficient defence to a charge of assault that the act 
alleged was a mere accident (b) ; or that it was done while the parties 

were engaged in a game or sport which was lawful and not seriously 
dangerous to life or limb (c). 

1227 . An act is not an assault, if it is done in the course of lawful 
correction, as that of a child by its 23arent, or that of an apprentice or 
scholar by his master, or in the punishment of a convicted criminal 
according to law by the proper officer (d). In the two former cases the 
correction must be reasonable and moderate and administered with a 
proper instrument, and, in the case of a female, in a decent manuer(e). 


Smiiniary Juristlictioii Act, 1879 (-42 & -48 Viet. c. 49), s. 44, but, Except in 
the metropolis (;is to which sec Metrojiolitan Police Act, 1839 (2 & 3 Ahct. c. 
47), s. (JO ; Canal (Oflenccs) Act, 1840 (3 & 4 Viet. c. 50), s. 11), there is no 
cxiu'cs.-? statutory authority ^^iven to make such a searcli upon an arrest for 
larceny or similar ofl'ences. As to the extent of the rig-ht of search at cora- 
mon law, see IlesNfl/ v. TF7/soa (1853), 20 L. T. (o. s.) 233: v. /jVfss (1849), 

2 Car. A Kir. 822; DUhtn v. (Nirien (1887), 10 Cox. C. C. 245; R. v. Roitifon, 
sif/ira, at p. 95, and p. 309, a)ite; Latter v. BraddeJl (1881), 50 L. J. (q. B.) 13G, 
448, C. A. 

{(() Criminal Law Amendment Act, 1880 (43 & 44 Viet. c. 45), s. 2. 

(5) frihhotts V. Pepper (1095), 2 Salk. 037; Sta)deij v. Powell^ [1891] 

1 Q. P. 80. 

(c) R. V. Cone^f (1882), 8 Q. B. D. 534, 539, 549, C. C. B. 

[d) R. V. Ilopkti (18(i0), 2 P. & F. 202, at p. 2()(), Cockbukx, C.J. ; /?. v. Oriffni 
(1809), 11 Cox, C. C. 402: 1 Hawk. P. C., c. 28, s. 23, 8th ed., p. 483; c. 10, 
s. 4, p. 8(K See also ]). 577, aide. 

(u) R. V. Miks (1842), 0 Jur. 243; R. v. Ilapkii (1800), 2 F. & F. 202, 206; 
Clear}/ V. Pifotli, [1893] 1 (L 13. 405. As to the right of a pai’ent or of a person 
in loco /jaretitis to chastise his child, while under age, in a reasonable manner, 
see 1 lil. Com. 452; 1 Hale, P. C. 473, 474 ; R. v. Conner (1830), 7 C. & P* 438. 
The right of the schoolmaster to chastise a pupil is regarded as a delegation oi 
the parental right (Okanj v. Booth, su/n'a), and extends to a responsible 
assistant teacber {Mansell v. (Iriffin (1908), 99 L. T. 132. C. A.). The right 
of a jtarent, teacher, or other person having the lawful control or charge 
of a child or young por.son to administer punishment to such child or^youibg 
lierson is recognised and not affected by the Children Act, 1908 (8 Ldw. o 
c. 07), s. 37. Xotwithstunding early dicta to the contrary, a husband is not 
entitled to inilict personal chastisement upon his wife, or to iBipi'i-^o^iei» 
thomdi ^irobablj' he mav restrain her, if she is about to commit an 
would dishouour him {R. v. Lister (1721), 1 478; R. v. 

1 Q. B. 071, 079, 083, C. A.). It was formerly held that .WQaaster mig 
moderately chastise his servant {Bkke v. Grove (100-1), 1 Xeb. 001 » J'p 
(1098\ Comb, 400, 408; Bac. Abr., tit. Master and Servant. N; 1 nywk. r. 
c, 29, 5 : ibid., c. GO, s. 23 ; Post. 202). In 1785 Sir Wm. Joxes, m 
a "rand iurv at Calcutta laid down that a master had this right 7, 

ment (Sir AVm. Jones's Works, Vol. III., pp. 8, 12, cited 
Law of iSIaster and Servant, 2nd ed., p. 30, m). Since that date t 
been no I'udicial ojiinion expressed on the subject. Text-book 
assumed that the right no longer exists in law, but it might be ^onnd 

if the question arose, to disregard the above-mentioned i -^p'ntitled to 

case of an apprentice there is no such doubt, as a master is clearly 

chastise his apprentice for misconduct, reasonably and in moderutio ^ - 

Bhn/(1835), 2 Cr. M. A IL 338 ; Walter v. Ev^rard, [1S91] 2 Q. 33. to 

though this probably is a mere personal right which he cannot i 
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1228. If the act‘ alleged be done in self defence, ifc is justified 
provided that no more force is used than is necessary for mere 
defence. If an assault is threatened, as by raising a hand against 
another within a distance capable of the latter being struck, the 
latter may strike in his own defence to prevent it and, although 
unnecessary violence must not be used, if a person strikes at another, 
the person struck at is justified in using such a degree of force as 
will prevent a repetition of the assault (//), 

1229. A husband may justify a battery in defence of his wife, a 
master in defence of his servant, a child in defence of his imrent, 
and vice versa in each case (h ). If the violence used is excessive, or 
if it is used after the danger is passed or by way of revenge, the 
assault cannot be justified (i). 

1230. A man is not entitled to use a deadly weapon to repel a 
common assault; to justify the use of such a weapon he must be 
in fear of serious bodily danger or robbery, or some similar crime 
of violence (/*■)» and must first have retreated as far as possible 
and must not use more violence than is appropriate to the 
occasion (/). 

1231. A person is justified in using reasonable force in defence of 
his possessions, as for instance in removing a trespasser or preventing 
his entry; or to restrain another from taking or destroying his 
goods. 13ut no more violence must be used than is necessary for 
the purpose (//i). 


1232. It is an answer to a charge of assault that the defendant 
was lawfully arresting the prosecutor, either on criminal or civil 
{)rocess, and used no more force than was necessary (li). 
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another (see C(>mhe.Vs Case (lOL'J), 1) Co. Itep. 75 a, 7() a). The master of a ship has 
power to inflict moderate and reasonable punishment upon one of his crew for 
riotous and mutinous misconduct {/Math v. liarmtt (ISSli, 1 Cr. & J. 201; 
WaiHua w Chfista (1800), 2 U. aV r.22-1); but the right of flogging a disobedient 
or mutinous seaman has perhaps now fallen into desuetude. 

. L/ ) person so threatened is not limited to warding oU a blow, but is justified 
ui striking if reasonably necessary for self dclence [It. Canaitu Ikaau (lUO!*), 

I J . 1:^* 0, C\ 

{if) Anan. (1850), 2 Lew. C. C. 48, Pauke, B. ; and compare 1 Sid. 240, and 
p. 58(), ante. 

ih) 1 Hawk. V. C., c. 00, ss. 25, 24 ; 5 Salk. 40. 

(0 Jl. V. DriscoU (1841), Car. & ]\[. 214. 

(/.') rodcroft V. Smit/. (1705), 2 Salk, m2 ; 7?. v. Ilea'ktt (1S58), 1 F. & F. 01. 

'-rV (l‘‘^45), 2 Mood. & IL 470 ; see p. 587, ante. 

(/a) 1 Hawk. P. C., c. 00, s. 25 ; Weaver v. Hash (1708), 8 Term Eep. 78 ; 
hcait y. Lroa'n (1884), 51 L. T, 740; Jlarrisott v. UafUtml [Duke), [1805] 1 H. B. 

p v. /%,7(1854), 10 Bing. 545; Holmes y. naijije {\Sd:i), 

^ V+u hi ’ ^ the defendants had the full enjoyment of the premises, but 

not the lull and e.xclu.sive right of possession, and on this ground they were 
unable to justify the forcible removal of the plaintiUs. See also title Tkk.si>as.s ; 
and as to ioiciblo entry and detainer, p. 474, ante, 

(//) 2 Loll. Abr. 54(», A; and perhaps even under certain circumstances, if 

process [Ilarrisou v. liiMijsoa (1850), 


H.L. 


45) 
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_ 1233 . A common assault is a misdemeanour punishable with 

imprisonment with or without hard labour for not more than one 
year (o). 

All assault with intent to commit a felony is a misdemeanour for 

which two years’ imprisonment with or without hard labour may 
be awarded (j>). 

An assault occasioning actual bodily harm is a misdemeanour, 
the imnishment for which is penal servitude for not more than five 
nor for not less than three years, or imprisonment with or without 
hard labour for not more than two years (a). 


^ 1234 . Uiion the general principle that whenever a defendant is 
indicted for a misdemeanour w^hich includes in it an offence of minor 
extent and gravity he may be convicted of the minor offence so 
included, a person may be found guilty of a common assault upon an 
indictment charging him W’ith indicting grievous bodily harm, or 
with unlawful 'wounding, or with assaulting and causing actual bodily 
harm (b)^ or upon any indictment charging a misdemeanour which 
includes the lesser misdemeanour of an assault (c). But there 
cannot be a conviction for a common assault upon an indictment for 
feloniously assaulting with intent to rob (d). 


(o) Offences against the Person Act, 1801 (24 & 25 Vict.c. 100), s.47. Instead 
of or in addition to imprisonment the offender may be fined and ordered to 
enter into his own recognisances, with or without sureties, to keep the peace and 
ho of good behaviour {ihu/,, s. 71). This offence is triable at quarter sessions. 
Tn all cases of assault, except (1) where the assatilt was committed in the course 
of an attempt to commit felony ; (2) where the justices are of opinion that the 
assault is from any other circumstances a fit subject for prosecution by indict- 
ment ; and (.4) where any (piestion anses as to the title to any lands, tenements, 
or hereditaments, or any interest therein or accruing therefrom, or as to any 
bankruptcy or insolvency, or anj^ execiitiou uuder the process of any court of 
justice, a court of summary jurisdiction may upon complaint of the party 
aggrieved hear the charge, and upon conviction sentence the offender to 

• * ... « A 1 _ 


48; see title Magistkates). If the complaint is dismissed they are required 
to deliver to the defendant a certificate to that effect, and the obtaining 
of such a certificate or, if he has been convicted, the payment of the fine or the 
suffering of the imprisonment awarded, releases him from all further or other 
proceedings for the same cause {ibid., ss. 44, 45). Although the charge may 
have onl}^ been of a simple assault, the certificate will be a bar to an indict- 
ment for an aggravated assault arising out of the same transaction (f‘- 
Elrington (or Ebringtoh) (1861), 1 D. & S. 688), hut not to an indictment for 
manslaughter, if the jierson assaulted subsequent!}' dies (f?. v. ^Morris (186( ), 
L. R. 1 C. C. E. 90). The certificate or the suffering of the punishment 
be specially pleaded {li. v. iitanion (1851), 5 Cox, C. C. 824), as was done m 


V. Elrington, supra. 


(p) Offences against the Person Act, 1861 (24 A' 25 Yict. c. ®* 


offence is triable at quarter sessions. The punishment is the same for an ass. 

on a clergyman in the performance of his duty (see ibid., s. 36). i Tl 'a 

(a) Ibid.y 8. 47 ; and Penal Servitude Act, 1*891 (54 & 55 Viet, c, 69), s. 1. i 

offence is triable at quarter sessions. . c pr-r 

(5) E. V. Yeadon (1861), 9 Cox, C. G. 91, C. C. R. ; E- v. Oliver (1860), 8 gox, 

C. C. 384, C. C. R. ^ 

(c) E. V. Conu-f// (1869), 11 Cox, C. C. 261, C. C. R. ; E. v. Taglor (1^69), 

L. R. 1 C. C. R. 194. 

{d) E. V. Woodhall (1872), 12 Cox, C. C. 240, Dex^^-V, J- 
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Sect. 2. — Offences apainst Women and Girls. 

Sub-Sect. 1. — Rape. 

1235 . Anyone is guilty of the felony of rape who has unlawful 
and carnal knowledge of a woman by force and against her will {('). 

The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years (/). 

1236 . A man cannot be guilty as a principal in the first degree 
of a rape upon his wife, for the wife is unable to retract the consent 
to cohabitation which is a part of the contract of matrimony (7). 
But a husband, who is present and assisting another person to 
commit a rape upon his wife, may upon an indictment for rape l)e 
convicted as a principal in the second degree ih)^ as also may a woman 
under similar circumstances (/)• 

1237 . There must be evidence of penetration of the private 
parts of the woman by the private parts of the prisoner, but the 
slightest penetration is sufficient (k), and it is not necessary that 
the hymen should be rui)tured (/). It is not necessary to prove 
actual emission, the carnal knowledge being deemed to be complete 
upon proof of penetration only (m). If penetration cannot be satis- 
factorily 2)roved, the prisoner may be convicted of an attempt to 
commit a rape (a) or of an indecent assault (o). 


(e) 1 Hawk. P. C.. c. 10, s. 2 (Sth ed., I., 122). As to the consent of a girl 
under the ago of thirteen to the unlawful connection being no defence, see 
p. Vy]'Z,]Kt8t. As to boys under fourteen, see p, 240, ante. As to a woman being 
guilty of rape as a principal in the second degree, see p. 250, note (r), ante. 

(/) Oifences against the Person Act, ISOl (24 & 25 Viet. c. 100), s. 48 ; Penal 
Servitude Act, 1891 (54 & 55 Viet. c. 09), s. 1. Tliis olfonce is not triable at 
quarter sessions ((Quarter Sessions Act, 1842 {5 (> Viet. c. 38), s. 1). 

{p) 1 Hale, P. 0., )). 029, where Sir Matthew Halo also discusses the question 
whether connection after a voidable marriage, brought about by compulsion and 
violence, amounts to rape. The proposition stated in the text, and others arising 
from it, were discussed at great length by the Court for Crown Cases Reserved in 
Ji. V. Clarence (1888), 22 Q. B. I). 23. Two of tho judges who dissented from 
the decision of the majority declined to admit that the matrimonial consent 
of the wdfe to connection could not under any circum.stances be retracted, and 
an opinion was expressed {per Hawkins, J., at p. 52) that a husband might bo 
convicted of a rape upon his wife, if he had connection with her maliciously 



not if her health is endangered” ; but whether ho referred to a legal or a 
moral right is not clear. 

[h) 1 Halo, P. C. 029 ; ]{, v. AwUeif (Lord) (1631), 3 State Tr. 402. 

(0 n. v. Ram (1893). 17 Cox, C. C.'009. 

(/.-) R. V. Lines (1844), 1 Car. & Kir. 393; R. v. Stanton (1844), 1 Car. & Kir. 
41 5 . 

(J) n. y. Jlnijhes (1841). 2 Mood. C. C. 190. 

(/a) Offences against the Iverson Act, 1801 (24 & 25 Viet. c. 100), s. 03 ; see 
n. v. Marsden, [1891] 2 (I B. 149, C. C. R. 

(j^ f Viminal Procedure Act, 1851 (14 & 15 Viet. c. 100), b. 9. So a person 

charged with aiding and abetting a person in committing a rape may bo con- 
\ icted of aiding and abetting him in attomptin*’’ to commit it (R. v. ilapaood 
(1870). L.R. 1 C. C.R. 221) ^ ^ 

(o) Criminal Law Amendment Act, 1885 (48 & 49 Viet. c. 09), s. 9. 

R K 2 
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1238. The connection must have been against the will of tho 
.voman, except in the case of a girl under fhe age of tIhteen S) 

intoxicated to such a degree as to be insensible, and then has 

r“ ^o^^'icted of rape, whether he gave 

ei the liquoi to cause insensibility or only to excite her(c). If the 

voman is asleep when the connection takes place, she is incapable 

of consent, and although no violence is used, the prisoner may be 

convicted of rape, if he knew that she M’as asleep (d) 

Submission owing to ignorance of, or to mistake as to the nature 
ot, the act done or the person doing it, and induced by the fraud of the 
piisoner, does not constitute consent (c). A j^erson who induces a 

niaiued woman to permit him to have connection with her by 
personating her husband is guilty of rape (,/ ). 

If a woman of unsound mind is in such a state of idiotcy as to be 

incapable of exiiressing either consent or dissent, and the prisoner 

has connection with her without her consent, he is^gnilty of rape, 

but otherwise the consent of such a woman, induced by mere 

animal instinct, is sufficient to prevent the act from constituting a 
rape(r/). 


(f/) Criminal Law Anieiulmont Act, 18S5 (-18 A 40 Viet. c. 09\ s. 4; II. v. 
Lafr/iffe (1882), 10 Q, 1), 74, C. C. R. This also applies to an attempt to 
commit the offence {L\ v. !i<a/c (KSOo), L. E. 1 C. C. E. 10), 

1 Uale, P. C. 031 ; 1 Hawk. P. C., c. 10, s. 7; JL v. Jones (ISOI), 4 L. T. 


<r 

n 


lo4. 

(c) 7t\ V. Camphn (1845), 1 Cox. C. C. 220, C. C. E., where the girl, who was 
thirteen years of age, had refused the pri.coner's advances so longas she remained 
conscious.^ 11 ain'one else had made Jior drunk, the prisoner might equally have 
hcen convicted. Pattesox, J., re]>udiatcd the idea that the person of a drunken 
woman by the roadside might be violated with inipnnitybv eveiT passer-by ; as 
to which see also v. Fhtrher (1850), Dell, C. C. 03, 71. As to procuriii,^ 

defilement of womeii bv threats, or bv fraud, or by the use of intoxicating drugs, 
see also p. 014, pc.7 ^ ^ 

(d) JL V. Mayers (1872), 12 Cox, C. C. 311 ; II. v. Yoang (1878), 14 Cox, C. C. 

1 14, C. G. E. 

(e) M V. Flattery (1877). 2 Q. E. D. 410. C. C. E. ; F. x. Case (1850), 4 Cox, 
C. C. 220; n. V. Stanton (1851), 1 Car. A Kir. 415; li v. Clarence 
(f. B. D. 23, 43, C. C’, E. The fraud must be as to the nature of the act, or »3 to 
the identity of tlie person committing it (R. y. <1are)ice, snirra, at p. 44, 
Stephex, J.). 

(./■) Criminal Law Amendment Act, 1885 (48 & 40 A'ict. c. 60), s. 4. The 
section only refers to the case of a married woman and the personator of lier 
liusbaiid. It is not altogether certain whether a similar personation by another 
man of the paramour of a concubine would amount to rape. Before the Act it 
would probably have been held that it did not {R. v. Barrow (1868), L. E- 1 

C. C. E. 156. The Irish Court for Crown Cases Reserved refused, however, to 

follow^ that case in R. x. Dee (1884), 15 Cox, C. C. 579. and the authority of 
R. V. Barrou' must be considered as to some extent shaken bv the ob.^crvation.s 



commoidy supposed to be the wife of her paramour. 

iy) The statement in the text is taken from a Jiefam of W'illes, J., p 
Bldcher (1859), Bell, C. C. 63, 70, which was adopted by IvEATiXG, J., '■ 

Fletcher (1866), L. E. 1 C. C. E. 39, and approved bythe Court for Crown 
Reserved in B. v. Barratt (1873), L. E. 2 Cl C. E. Si. See p. 613, post 
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1239. A condonation or consent after the fact affords no 
defence (/t), nor does the fact that the woman was the prisoner's 

concubine (i) or a common strumpet (k). 

/ 

1240. The prosecutrix may be asked in cross-examination whether 
she has previously had connection with the prisoner with her own 
consent, and if she denies it, evidence of the fact may he given on 
behalf of the prisoner (1). Evidence may also be given with a view 
to show her character for general indecency (;«), or that she is a 
common prostitute (a) ; she may also l)e asked if she has had connec- 
tion with particular men other than the prisoner, but if she denies 
that she has, evidence cannot be given to contradict her denial (o). 

1241. Any person is by statute ( p) guilty of a misdemeanour ^vllO 
unhuvfully and carnally knows, or attempts to have unlawful carnal 
knowledge of, any female idiot or imbecile woman or girl under 
circumstances which do not amount to rape, but which prove that 
he knew at the time of the commission of theolfence that she was an 
idiot or imbecile. The consent of the woman or girl is immaterial. 

The punishment for this oil’ence is imprisonment with or without 
hard labour for not more than two years ( 7 ). 


(//) 1 Hale, r. (>;H. Formerly a consent .<ubse(pient burred an appeal for 
rape, but not an indictment at the suit of the King (Statute of Westminster the 
Second (12.So) (IS Edw. 1, c. JM)). 

(/) 1 Halo, P. C. (>2S. 

(/.•) 1 Hawk. P. C., c. lii, s. 7. These facts, however, will of course Imve a 
bearing upon the ([in.'stion whether tlio jirosecutrix consented. Sir Matthew 
Hale (1 P. C. (i-'bl) states the following circumstances by which the truth of the 
])Vosecutrix‘s evidence may he te.''ted : ‘‘If the witness he of good fame, if she 
jiresentl}' discovered {i.e., comijiained of) the ofVence, made suit after the 
offender, sliowed circumstance.s and signs of tlie injury whereof many are of 
tliat nature that only women are tiie most proper examiners and inspectors, if 
the place wherein the act was done was remote from people, inhabitants or 
passengers, if the offender lied for it, these and the like are concurring 
evidences to give greater probability to her testimony, when jiroved by others 
as well as herself, lint on the other side if she concealed tlio injury for any 
considerable time after she had ojiportunity to eomjilain, if the place wheie the 
act was supposed to be committed were near to inhabitants or common recourse 
or passage of passengers, and she made no outcry wlieii and where it is jirobablo 
she might be heard by others, these and the like circumstances carry a strong 
presnmj)tion that her testimony is false or feigned” ; see also-1 Ul. Com. 2Ei, The 
fact that the woman made a speedy comjilaint has always been admissible ; as to 
when the details of her complaint may be given in evidence, see jip. db-l, ante. 
In jiractice some corroboration of the wonian’.s statement is always required, 
though the jury may act upon her uncorroborated evidence, if they think fit, 

(/) Ji. V. Martin (IfSH), (UV A: P.oG2; It. v. Jii/cfj (1887), 18 U. B. 1).481, C. C. E. 

(m) It. V. Tisslnfjton (184:1), 1 Cox, C. C. 48. 

(n) It. V. Itarhr (lS2b), :i C. & P. 58'J. 

(o) It. V. Ilnlines (1871), L. li. 1 C, C. E. 8:14. As to evidence to .‘^how the 

general reputation of a witness for untruthfulnoss, i<ee p. dS.'i, as to the 

cross-examination of a pri.soner with regard to his character or previous offences 
if the defence attacks the character oi the prosecutrix or alleges the good 
clmntcter of the prisoner, see pp. :182, 404, ante. 

(p) Criminal haw Amendment Act, I88j (48 40 Yict. c. 00), s. o (2) ; it is 

by statute a misdemeanour punishable in the same way for any person 
employed in an institution for lunatics, or having the care or charge of a single 
patient, unlawfully to have or attempt to have carnal knowledge of a lunatic 
in su(di institution or under sucli charge; the consent of the lunatic is imma- 
terial (Tmnacy Act, 1800 (j-d Viet. c. o), ss. :i24, :i2o). 

(v) Criminal Law Amendment Act, i88o (48 & 40 Viet. c. GO), s. 5 (2) ; s 
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1242. Upon a charge of rape or of unlawful carnal knowledge of 
a female idiot etc., the wife of the prisoner may be S as a 
witness foi the prosecution without the consent of Uie prisoner (?•). 

1243. Upon the trial of an indictment for rape the iurv mav 
com let the prisoner (s) of By threats procuring or attemptmno 

1)} false pretences procuring her to have any unlawful carnal 

wiUrhJtPnt f to tier any drug, matter, or thing 

Mill intent to stupefy so as thereby to enable any person to have 

unla^^ful carnal connection with her(a); or unlawfully and carnally 

laiowing or attempting to have unlawful carnal knowledge of a gi/l 

undei the age of thirteen years (b); or unlawfully and carnally 

\now ing 01 attempting to have unla^Yful carnal knowledge of a girl 

above the age of thirteen years and under the age of sixteen 

3 eais(c) ; or unlawfully and carnally knowing or attempting to 

ia\e unla^^ful carnal knowledge of an idiot or imbecile woman 

under circumstances w’hich do not amount to rape(d): or of an 
indecent assault. 

Lpon such conviction the defendant is liable to be punished in 

the same manner as if he had been convicted upon an indictment 
for such offence. 

Sub-Sect. 2.~0iTe)ires itmkr (he CrimimJ Law Amejidment Art, 1885 . 

1244. Any person is by statute (c) guilty of a misdemeanour who 
(1) by threats or intimidation procures or attempts to procure any 
woman or girl to have any unlawful carnal connection (/) either 
within or without the King’s dominions, or (2) by false pretences 
or false representations (r/) procures any woman or girl, not being a 
common prostitute or of known immoral character, to have any 
unlawful connection either within or without the King’s domi^ons, 
or (3) administers to or causes to be taken by any w'bman or girl any 
drug, matter, or thing w'ith intent to stupefy or overpower her so as 

also Lunacy Act, 1890 (53 Yict. c. 5). ss. 324, 325, and title Lunatics and 
Persoxs of Unsound Mind. The offence is not triable at quarter sessions 
(Criminal Law Amendment Act, 1885 (48 & 49 Viet. c. (>9), s. 17). 

(?•) Criminal Evidence Act, 1898 (61 62 Viet c. 36), s. 4. It is not clear, 

however, that she can be cornjielled to give evidence against her will (Cnmins^l 
Law Amendment Act, 1885 (48 & 49 Viet. c. 69), s. 20); she certainly cannot 
be compelled to disclose any communication made to her by the prisoner during 
their marriage (Criminal Evidence Act, 1898, supra, s. 1 (dj); and see p. 406, 

(s) Criminal Law Amendment Act, 1885 (48 & 49 Viet. c. 69), s. 9. 

(t) Ibid., s. 3 (1). 

(it) Ibid., s. 3 (2). 

(а) Jbid., 8. 3 (3). 

(б) Ibid., s. 4. 

(c) Ibid,, s. 5 (I). 

(<■/) Ibid., s. 5 (2). 

(f') Ibid., s. 3. 

(/) This mav be either with the defendant himself or with another man 
(A. v. n7//mi/u9*(1898), 62 J. P. 310). 

(v) If these are set out (and in li. v. Field, Central Ci’iminal Court Sessions 
Papers, 1891. it was held that it was necessary to do so), they need not be 
negatived in the indictment (A, v. Clarle and Lyons (1895), 59 J. P. 248). 
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thereby to enable any person to have unlawful carnal connection 

^ The punishment for any such offence is imprisonment with or 

without hard labour for not more than two years (h). 

No person mav be convicted of any such otlence upon the e\ idence 

of one witness, unless such \yitness be corroborated in some material 
particular by evidence implicating the accused (/ ). 

1245. Any person is by statute (/r) guilty of felony who unlawfully 
and carnally knows any girl under the age of thirteen years. 

The punishment for this oft’ence is penal servitude for hie or tor 
not less than three years, or imprisonment with or without hard 

labour for not more than two years (1). 

The legal presumption that a boy under the age of louiteen 

\’ears cannot be guilty of rape extends to tliis otlence (//()• 

Any person is by statute («) guilty of a misdemeanour who 

attempts to commit Ihis offence. ^ ^ i i i i , t . 

The punishment is imprisonment with or without hard laboiu oi 

not more than two years, and both in this and the last-mentioned 

offence, if the offender's age does not exceed sixteen years, the court 

may, instead of sentencing him to imprisonment, order him to )e 

sent to a reformatorj^ for not more than live nor for less than t\\o 

years (o). , 

In a prosecution either for the completed felony or foi the 

attempt the consent of the girl is immaterial (jj). 

1246. If upon an indictment for the felony of carnally knowing a 
girl under the ago of thirteen years the jury are satisfied that the 
prisoner is guilty (1) of procuring or attempting to procure the girl 
by threats or intimidation to have any unlawful carnal connection , 
(2) of procuring her to liave unlawful connection by false pretences, 
if she is not a common prostitute or of known immoral chaiactei , 
<3) of causing to be taken by the girl any drug or thing with 
intent to stupefy her so as to enable any person to have such 
connection with her ; (4) of an attempt to have such connection , 
(5) of carnally knowing or attempting to have carnal knowledge of 
a girl under the age of sixteen years, or of an imbecile ; or (b) of an 
indecent assault, but are not satisfied that he is guilty of the felony 
charged in the indictment, the jury may acquit him of the felony 

(/i) Criminal T.aw Amendment Act, ISSj (-IS & 49 A ict. c. 09), h. d. Xo 
oflence under this Act is triable at quarter sessions (ihid.y s. 1 ()• 

(t) Ihiih, s. ;j ; R. V. Siault (1909), '1 Cr. App. Itep. 0. 

[k) Criminal Law Amendment Act, 1885 (48 A 49 Yict. c, 09), s. 4.^ As to 
the unsworn evidence of a child of tender j-ears upon a charge of this kind, 
see p. 408, a)ite, 

(/) ihuL; Penal Servitude Act, 1891 (54 A 55 Viet. c. 09), s. 1. "^hi^ oU'enco 
is nut triable at quarter sessions (Criminal Law Amendment Act, 1885 (48 A 49 
Viet. c. 09), s. 17). 

(>/0 n. V. WaiU, [1892] 2 Q. 15. 000, C. C. R. The judges expressed ditferent 
opinions as to whether he could he convicted of the attempt. 

(//) Criminal l^aw Amendment Act, 1885 (48 A 49 Viet. c. 09), s. 4. 

(o) I bid.; (.'hildren Act, 1908 (8 Edw. 7, c. 07), ss. 57 and 104 (8), and Ihird 
Schedule, 

(p) R. V. Bmle (1805), L. R. 1 C. C. R. 10. 


G15 


Sect. 2. 

Offences 
against 
Women 
and Girls. 


Unlawful 

carnal 

knowledge of 
girl under 
thirteen. 


Attempt. 


Conviction 
of other 
offences on 
an indict luent 
for carnal 
knowledge of 
girl under 
thirteen. 




616 

Sect. 2. 

Offences 
against 
Women 
and Girls. 


Unlawful 

carnal 

knowledge of 
girl over 
thirteen and 
under 
sixteen. 


Kvidence of 
r.ge. 


\ ■■ 

•r. C ’ 


% 


Criminal Law and Procedure, 


and find him guilty of any one of the above offences. Thereuuon 

the prisoner may be punished as if he had been convicted on an 
indictment for that offence (q) . 

A boy under fourteen who is indicted for the felony of carnallv 

knowing a girl under thirteen may on that indictment be convicted 
01 an indecent assault (y). 

The prisoner may be convicted of an indecent assault, although 
the girl consented to the act (s). 


1247. Any jierson is by statute (a) guilty of a misdemeanour who 

unla\\TulIy and carnally knows or attempts to have unlawful carnal 

know ledge of a girl of or above the age of thirteen years and under 

the age of sixteen years. The consent of the girl is immaterial. 

Ihe jiunishment is imprisonment with or wdthouthard labour for 
not more than two years (/;). 

It is a sufficient defence to such a charge that the defendant had 

leasonable cause to believe that the girl was of or above the age of 
sixteen years (c). 


No 
more t 


* \ 

orosecutiou for the last-named offence can be commenced 
ban six months after the commission of the offence (d). 

In these cases of carnal knowdedge of girls under the age of 
thirteen ^ or sixteen it is sufficient for the prosecution to prove 
penetration, the crime being complete without emission (e). 

A girl under the age of sixteen years cannot be convicted of 
inciting a man to the commission of the offence of unlawful carnal 
knowledge of her, or of aiding and abetting him in committing 


1248. An extract from a register of births, which is proved to be 

an examined conv or extract, or whicli nnrnorls to hft sicned and 


cei 


^ •-w ^ W A ^ AAA X Ik/XX If X* AA AU -- 

examined copy or extract, or which purports to be signed and 
.'tiffed as a true copy or extract by the officer intrusted witli 

1C? 0 /M /“I /Ml rxf /I O i’ll I ft 


custody of the original, is sufficient evidence of the age of the 
prosecutrix, if she is identified as the person named in the 


( 7 ) Criminal Law Amendment Act, 18S0 (IS & 49 Viet. c. (>9), e. 9. Rut lie 
cannot, it appears, be convicted of a common assault (//. v. CafheraU (ISTo), 
Id Cox, C, C. 109. It was held that ui)oii a charge of felony under s. 4 of the 
above Act the jirisoner might be convicted of an indecent assault although the 

•1 /> ^ A/iW 


unsworn evidence of a child was received against him (as to which see j). 408, 

there was no other sulficient evidence against him (/'. v. 


a)de), and although 
WiaUind (iSSS), 20 Q. D. D. 827, C. C. R. ; and see Prevention of Cruelt} 
to Children Act, 1904 (4 Edw. 7, c. 15), s, 15 ; and Children Act, 1098 
(8 Edw. 7, c. 07). s. dOl 

(r) //. v. Williams, [1 890] 1 Q. D. 020, C. C. R. 


(5) Criminal Law Amendment Act, 1880 (43 A 44 Viet. c. 45), s. 2. 

Act, 1885 (48 A' 49 Viet. c. 09), s. 5 (1). 


s 


(c/) Criminal Law Amondmout 
( 6 ) Ibid, 

(r) Ibid. ^ , 

[d] Ibid. Prevention of Cruelty to Children Act, 1904 (4 Ldw. /, c. 0 ,, 
27. If the original pi'osecution upon which the prisoner was committe 01 

trial was one of rape, and was commenced within the six months, the 
tioii will lie in time, even though the prisoner is tried only on an indictinen 0 
the statutoiw misdemeanour at a date when the six months have expired ( *- '• 
West, [1898] 1 U. B. 174, C. C. R.). 

(e) IL V. Marsden, [1891] 2 Q. B. 149, C. C.R. 

(/) B. v. Tyrrell, [1894] 1 Q. B. 710, C. C. R. 
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extract (g). But her age may also be proved by any la^vfal 
evidence {h). 

1249. Upon an indictment for carnally knowing a girl between 
the ages of thirteen and sixteen and for assaulting her the defendant 
may, if there was no consent on the part of the girl, be convicted 
of a common assault (i). 

1250. Any person is by statute (A ) guilty of felony who, being the 
owner or occupier of any premises or assisting in the management 
or control thereof, induces or knowingly suffers any girl under the 
age of thirteen years to resort to or be upon such premises for tlie 
purpose of being unlawfully and carnally known. 

The punishment is penal servitude for life or for not less than 
three years, or imprisonment with or without hard labour for not 
^ more than two years (/). 

Any such person is by statute (/// ) guilty of a misdemeanour if 
the girl is above the age of thirteen and under the age of sixteen 
years. 

The punishment is imprisonment for not more than two years 
with or without hard labour!//). 

In either case it is a sufficient defence that the accused had 
reasonable cause to believe that the girl was of or above the age 
of sixteen years (o). 

The father or mother of the girl may be convicted of either offence, 
although she was living at home with them (p). 

Suij-Sect. — Liccif. 

1251. Any male person is by statute (//) guilty of a misdemeanour 
who has carnal knowledge of a female who is to his knowledge his 
granddaughter, daughter, sister, or mother. 

The punishment for this offence is penal servitude for not more 
than seven or for not less than three years, or imprisonment with or 
without hard labour for not more than two years ; if it is alleged in 
the indictment and proved that the female is under the age of thirteen 
years, the accused may be sentenced to penal servitude for life or 
for not less than three years, or imprisonment with or without hard 
labour for not more than two years ; if the age of the accused does 
not exceed sixteen years, he may be sentenced to be whipped and in 

((/) Kvideiico Act, 1801 (H & 10 Viet. c. UU), s. 11 ; Jl. v. Weaver (1872), L. li. 

2 C. C. 11. so. 

(//) Kveu by tlio evidence of persons 'wlio liave seen her and speak as to their 
belief with re^ardto lier a^-e (A*, v. Cux. [18!)S] 1 H B. 179. C. R.)* 

(/) n. V. /WrW,” (1898), 17 Cox, C. C. 7(H). See also It. v. (tathrie (1870;, 
L. li. 1 II. 241. 

{/.■) Criminal I.aw Amendment Act, 1880 (48 & 4() Viet. o. (19). s. (1 (1). 

(/) Ihirf, ; Penal Servitude Act, 1891 (04 A 00 Viet. c. (19), s. I. 

(m) i/rimlnal Law Amendment Act, 1880, sai>ra, s. 0(2). 

(//) [hill. 

(o) I hid. 

(p) A*, y. IVehder (1880), 10 Q. B. D. 184, C. C. R. ; but not where the parent 
has permitted intercourse on one occasion for the purpose of obtaining evidence 
against a man who has previously seduced the girl (It. v. Merthyr Tffdjil 
Jndice^i (1894), 10 i'. L. R. 8*0). See also p. 042, ante, 

(q) Punishment of Incest Act, 1908 (8 Kdw. 7, c. 40), s. 1. Oll'ences under 
this Act are not triable at quarter sessions (ihaL, s. 4). 
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addition to be sent to a reformatory for not less than two years or 

moie than five years (r). It is immaterial whether the^ carnal 
know ledge w^as had with the consent of the female (r). 


1252. Any male person is by statute (s) guilty of a misdemeanour 
who attempts to commit any such oftence. The punishment is 
imimsonment for not more than two years with or without hard 

labour (0. 


1253. Upon the conviction of the full offence or of an attempt to 
commit it against a female under twenty-one years of age, the 
com t may divest the offender of all authority over her, and if he 
IS her guardian, remove him from such guardianship, and in any 
such case may appoint any person or j^ersons to be her guardian or 
guardians during her minority or any less period, provided that 
the High Court may at any time vary or rescind the order by the 

appointment of any other person as such guardian, or in any other 
resi)ect (a), 

1254. A female of or above the age of sixteen is by statute (It) 
guilty of a misdemeanour who permits a person who is to her 
knowledge her grandfather, father, brother, or son to have carnal 
knowledge of her. 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or without 
hard labour for not more than two j'ears (c). 

In the above-mentioned provisions the terms “brother’' and 
“sister” include half-brother and half-sister, and such provisions 
apply whether the relationship between the accused and the j^erson 
with whom the offence is committed is traced through lawful 
wedlock or not (d). 

The Vexatious Indictments Act, 1859 (e), apjffies to these offences. 

1255. If- on the trial of an indictment foiN&'ape the jury are 
satisfied that the defendant is guilty of an offence under the Punish- 
ment of Incest Act, 1908, but are not satisfied that he is giriity of 
rape, they may acquit him of rape and find him guilty of an offence 
against that Act ; and on a trial for an offence against that Act a 
defendant may be acquitted of that offence and convicted of an 
offence (/) under ss. 4 or 5 of the Criminal Law Amendment Act, 
1885 Cv). 

1256. Upon prosecutions for incest under the Punishment of 
Incest Act, 1908(//), the wife or husband of the accused maybe 

{}') Punishment of Incest Act, 1908 (8 Edw. 7, c. lo); Penal Servitude Act, 
1891 (od & do Viet. c. 09), s. 1. 

(s) lhi(L^ s. 1. 

(0 Ibid. 

(o) Ibid. 

{h) Ibid., s. 2, 

(r) Ibid, ; Penal Servitude Act, 1891, sjipra, .<=. 1. 

{d) Punishment of Incest Act, 1908 (8 Edw. 7, c. 4.3), s. 3. 

(e) 22 & 2.3 Viet. c. 17. ^ . ,,,, 

{./') Punishment of Incest Act, 1908 (8 Edw. 7, c. 45), s. 4 (1), (2), 

((/) 48 & 49 Viet. c. 69 ; as to these offences, see p. 014, atde. 

{/() 8 Edw. 7, c. 45. 
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called as a witness either for the prosecution or the defence, and 
without the consent of the person charged (i). 

1257. All proceedings under the Punishment of Incest Act, 
1908 (/c), are to he held in camera (1). No prosecution for any 
offence under the Act can be commenced without the sanction of 
the Attorney-General, except in the case of a prosecution commenced 
by or on behalf of the Director of Public Prosecutions {m). 

Sub-Sect. 4 . — Jndticni A-^^ianU. 

1258. Aliy person is hj statute (n) guilty of a misdemeanour wlio 

commits an indecent assault upon a female. 

The punishment is imprisonment ivith or without hard labour 

Tor not more than two years (o). 

It is no defence to a charge of indecent assault upon a young 
^person under the age of thirteen to prov^e that slie consented to the 
,>^ct of indecency (p), hut where she is above tlie age of thirteen, 

' consent is a sufficient defence (q). 

Sub-Sect. o . — Abdurfiou (r). 

1259. Where any woman of any age has- any interest, legal or 
equitable, present or future, absolute, conditional, or contingent in 

(») Punishineut of Incest Act, 1908 (8 Kdw. 7, c. 4j), s. -1 (4) ; but see p. 014, 
note (?■). 

(k) 8 Edw. 7, c. 45. 

(/) lin'd. ^ s. 0 . 

(m) Ihid.y 8. 0. 

(») Offence.s against the Person Act", 1801 (24 t'c 25 Viet. c. 100), s. 52. 

(o) J bid. ; Penal Servitude Act, 1891 (54 A 55 ^ ict. c. 09). s. 1. ^ The olfender 
may also be hnod and rc(iuired to lind sureties for his good behaviour (Offences 
against the Person Act, 1801 (24 A 25 Viet. c. 100), s. 71). The offence is triable 
at quarter sessions. 

(p) Criminal Ijuw Ainendinent Act, ISSO (-10 A 41 A ict. c. -15), s. 2. As to 
acts of gross indecenc}'' coiuniitted by a male person with another male person, 
eee p.:6:J9, ante. 

(f/)'As to consent, see p. 012, (ude. As to the cross-examination of the 
prosecutrix with respect to other acts of indecency committed with her consent, 
iho principles stated on ]>. 010 witli respect to raj)© will apjdy to charges of 
indecent assault. As to admitting the unsworn evidence of children of tender 
years, see ]>. 408, anfe. As to a court of summary jurisdiction dealing with aji 
indecent assault on a ])ersou under sixteen, see Children Act, 1908 (8 Edw. 7, 
c. 07), B. 128, and p. 209, note, a/ite. 

(r) There are certain provisions as to the offence of abduction which although 
ill remaining unrenealed may be said to have fallen into desuetude. Ihe 8tatuto 
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still 


of Westminster the Second (1285) (10 Pd w. 1 , c. 0-1) provides that of women carried 
away with the goods of their husbands, the King shall have suit for the goods bo 
taken away {ibid., s. 0) ; that if a wile willingly leave her husbaml and go away 
and continue with her advouterer, she shall lose her dower, unless her husbaml 
takes her back {ibid., s. 4). A punishment of three years’ iinprisonmeiit is imposed 
upon a person who carries away a nun from her house, although with her own 
consent {ibid.^ s. 5). The rest of that part of the chapter of this statute which 
relates to rape is repealed h}" stat. (1828) 9 Geo. 4, c. 81, s. 1. B}' c. 85 of the 

S8tat. AVestminster the Second {sttpint) it is provhied 1 


^ males 
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proviueu that concorniug cliildren, 
or females (whose muriPi^,* belongeth to another), taken and carried 
the ravisher have no in the marriage, though after ho restore the 

chil^Hpinarried, he shall nevertwS.‘ss be u^iished for his default by two years 
imprisonment ; and if he do not restore, jjSuo marry the child after the years 
of consent, and bo not able to “ satisfy f marriage, he shall abjure the 
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any real or personal estate or is a presumptive heiress coheiress 
01 one ot the next of kin to anyone having such an interest anvone 
IS by statute (a) guilty of felony ( 1 ) who from motives of lucre takes 
avay or detains such woman against her will with intent to niarrv 

knovn by any other person; or ( 2 ) who fraudulently allures (i) 

takes avay, or detains such woman, being under the age of twenty- 

one 3 ears, out of the possession and against the will of her father 

01 oiother or of any other person having the lawful care or charge 
of her with the like intent. ° 

The punishment is penal servitude for not more than fourteen nor 

less than three years, or imprisonment with or without hard labour 
tor not more than two years (c). 

^ A person convicted of this offence is incapable of talcing any 
inteiest oi estate in any real or j^ersonal j^i’opert}^ of the woman or in. 

^^'hich may come to her as heiress or next of kin (d), 

^ If the offeiicler has married the woman abducted, such j^ropert}^ 
IS, U 2 )on the conviction, to be settled in such manner as tlie 
Chancery Division of the High Court of Justice sljall upon an 
intonnalion by the Attorney-General apjDoint (('/). 

As the offence consists in the abduction or detainer, it is no defence 
that the woman was at first taken away with Ijer own consent, if she 
afterwards refuses to continue with the offender, nor is it material 
that she was ultimately married or defiled with her own consent(r’). 

If the jury are not satisfied that the j^risoner acted from motives 
of lucre, he cannot be convicted of the former of the offences above 
described (/’), 


1260. Anj'one is by statute ( 7 ) guilt}' of felon}^ who by force takes 
away or detains against her wiil any woman, of any age, with 
intent to marry or carnally know her, or to cause'her to be 
married or carnally known b}- any other person. 

The punisliment is penal servitude for not more than fourteen 
nor less than three years, or imi)risonment with or without hard 
labour for not more than two years (//), 

1261. Everyone is by statute (/) guilty of felony ( 1 ) who unlaw- 
fully, either by force or fraud, leads or takes away, or decoys or 
entices away, or detains any child under the age of fourteen years 
with intent to dej^rive any jjarent, guardian, or other person having 


realm or Lave peqietual impnsoDinent. The remainder of this Act is repealed 
by the t’ivil Procedure Acts llepeal Act, 1S79 (42 A 4:^ A'ict. c. .39), s. 2. 

(o) Otfences against the Per.son Act, 1861 {24 A 2-3 Viet. c. 100), s. o.'i. 

(A) II, V. BftrrtU (1866), Le. A Ca. 6t3-l. 

(r) Offences against the Person Act, 1861 (2-1 A 2o Viet. c. 100), s. 56; Penal 
Servitude Act, 1891 (54 A 55 Viet. c. (>9), s. 1. The offence of abducting a 
woman ora girl is not triable at quarter sessions (Quarter Sessions Act, 184- 
(5 A () Viet, c. 68), s. 1). 

{d) Offences against tlie Person Act, 1861 (24 A 25 Viet. c. 100), s- 56. 

{(') 1 Hawk. P. 0., c. 16, Paj-t II., ss. 7, 8 ed., I., 12-1). 

(./') B. V. Jiarralt (1810), 9 C. A P. 687. 

(7) Offences against the Person JEfct. 1S61 A 25 Viet. c. lOO), s. 54 
h) Udd.; Penal Servitude Act/lMl (54 A .35 Viet. c. 69), s. 1. 

/) Offences against the Person 1861 (24 A 25 A’ict. c. 100), s, 56. 



Part XII.— Offences against the Person. 


C21 


^ the lawful care or charge of such child, of the possession of sucli 
^ child, or with intent to steal any article upon or al)out its person ; 
or (2) who, with any such intent, receives or harbours any siudi 
child knowing it to have been by force or fraud so taken or decoyed 
away or detained. 

The punishment for this offence is penal servitude for not more 
than seven or less than tliree years, or imprisonment with or with- 
out hard labour for not more than two years, and if the offender is 
a male under sixteen years of age, he may be whipped ( /. ). 

No one is liable to prosecution for this offence who has claimed 
any right to the possession of the child so taken or decoyed away 
or detained, or who is the mother of the child or in the case of an 
illegitimate child claims to be the father of such child (/). 

Frai^l practised upon either the parent or the child is sufficient 
to establish the offence (m)- person who has been in possession 
of a child with the consent of its parents, l)ut who unlawfully and 
against the will of the parents delivers it over to another person, 
detains the child. In such a case falsehoods told to conceal how 
the child has been disposed of are evidence of the detainer being 
fraudulent (u). 

1262. Anyone is by statute (a) guilt}^ of a misdemeanour who 
unlawfully takes or causes to be taken any unmarried girl under 
the age of sixteen years out of the possession and against the will 
of her father or mother, or of any other person having the lawful 
care or charge of her. 

The punishment is imprisonment with or without hard labour for 
not more than two years (p). 

1263. A manual possession Ijv the father or guardian need not 
he shown. If the girl was a ineml)er of his family and under 
his control, it is sufficient. If she leaves her father’s house for a 
particular purpose with his sanction, she cannot legally be said to 
he out of his possession iq). Tiie taking need not l)e by force either 
q^tual or constructive (r), and the consent of the girl, if it has been 

. obtained by the defendant's persuasions, is immaterial (.s). 

do Offences Against the Iverson Act. ISOl (li-l & 25 Viet. c. 100), s. 50; Penal 
Servitude Act, ISOl (54 .V: 55 Viet. c. 00), s. 1. 

. (0 Although the mother may not bo convicted of this offence, she may 

it seems, be convicted of the offence of consjkiriiig with someone else to take a 
child out of the possession of tlio person who has the lawful care of it : see //. v. 
(1900), 21 Cox, C. C. 200, C. C. II. ; //. v. Crossinau (190S), OS L. T. 700. 

, [rn) II V. IkUu (1890), 17 Cox, C. C. 000, C. C. R. 

(n) n. V. Johnson (1884), 15 (.'ox, C. C. 4S1, C. C. R. 

, . (e) Offences against the Person Act, 1801 (24 A 25 Viet. c. I0()), s. 55. 

(/') lltid. ; the defendant nia}- also be fined and requin'd to find sureties for 

good behaviom’(i5(V/.). 

( 7 ) A. V. Mank/t'ion; (1850), Dears. C. C. 159, Jervis, C.J. 
p hi W Man}d('to}Vy snprn; R, v. Frazfv (1801), 8 Cox, C. C. 440; A. v. 

(1859), i7u’</., 208 (wliere tlie girl voluntarily loft her homo for an liour 
o be married and then returned, tlij^iarriago never having been consummated) ; 

' hox, c. a^. ^ 

vO V. 1 wistletoH (1008), 1 Lt©v. 257 ; R. v. Rohins (1814), 1 Cai. A' Ivii, 

supra ; compare R, v. Mt-adoirs (1841), 1 (-’ar. A Kir. -iOO, a 
case wiuch it would appear difficult to reconcile with these and other authorities 


Sect. 2. 

Offences 
against 
Women 
and Girls. 


Abduction of 
girl under 
sixteen. 


Wliat con- 
>( it utes 
abduction. 


622 


SkCT. 2, 

Offences 
against 
Women 
and Girls. 


Oii'l found 
wandering. 


Temporary 

taking. 


Taking from 

religious 

motive. 

Illegitimate 

child. 












'f', 


Crimixal Law and Procedure. 






Tho defendant may be_ convicted, although he took no part in the 
actual removal of the girl, if he previously solicited her to leave 
iier father, and afterwards received and harboured her when she 
did so (0. But if a girl leaves her father of her own accord, the 
defendant taking no active part in the matter and not persuading 
or advising her to leave, he cannot be convicted of this offence, even 
though he failed to advise her not to come, or to return^ and 
afterwards harboured her (a). 

The fact that the defendant believed upon reasonable grounds 
that the girl w^as sixteen years of age, affords no defence upon a 
charge of abduction (/;). 

A person who finds a girl wandering in the street and takes 
lier awaj" with him cannot be convicted of abducting her, in the 
absence of evidence that he knew that she was under the 
care or charge of her father, mother, or any other person ^Hjbr 
can a person who takes possession of a child be convicted ^qrtms 
offence, if he honestly believes that he is entitled to the legal custody 
of the child (d). 

If the taking is intended to be temporary only, and for a purpose 
not inconsistent with the j^ossession of the father, it does not 
necessarily amount to a taking out of his possession ; but if a girl 
is taken away for the purpose of being detained for a time in order 
that she may cohabit with the defendant, the fact that he sent her 
back after a temporary cohabitation affords no defence (c). 

If a girl is taken out of the possession of a i^erson having the 
lawful custody of her, the person so taking her may be convicted 
of abducting her, although he was influenced by religious or philan- 
thropic motives (f). 

The offence is committed by anyone who takes a female illegiti- 
mate child from the custodj" of its mother or its putative father (//)• 


but for the fact that the defendant was herself a girl, and the two girls 
wandered away together. See the ob.servations of Maule, J., on this casein B. 
V. Kipps (1S5()}, 4 Cox, C. C. 167, at p. 168. The marginal note to Jl. v. J/mF/e/cs 
is misleading; see the observations of the judges in Jl. v. Mankldovj 
Dears. C. C. 159; see also on this subject IL v. Miller (1876), 13 Cox, G. C. 
179, Lrsn, J. 

(0 R. V. Rohh (1864), 4 F. & F. 59, Pollock, C.B. ; R. v. Handley {\^o% 

1 F. & F. 648, WiGHTMAX, J. 

{(i) R. V. Glider (1866), 10 Cox, C. C. ^02, Bramwell, B. ; R. v. Jarvis 
(1903), 20 Cox. C. C. 249; see, however, the observations of Aldeksox, B-» 

R. V. Riswell {18-17), 2 Cox, C. C. 279, which, it is submitted, are not in accora- 
anco with the views expressed by judges in the later cases. 

( 5 ) R. V. Rriuce (1875), L. R. 2 C. C. E. 15-1. ^ t p i 

(c) R. V. Green and Rates (1862), 3 F. & F. 274 ; R. v. IlibheH (1869), L. n. 

C. C. E. 184. . 

(d) B. V. Tinkler (1859), 1 F. & F. 513; see also 7?. v. Prince, svj>ra, ai 
p. 175 ; and as to children under fourteen vears of ape, see Offences apains 
Person Act, 18G1 (24 & 25 Viet. c. 100). s. 56, and p. OSO. yafc. 

(e) R. V. Timmins (1860) 

( 7 ) R. V. Booth (1872), 12 Cox, C. C. 231, QrAix, J. “ the statute 

probably princi])ally aims at seduction for carnal purposes, the ta * ^ • v 

be by a female with a good motive; though there may be such 
are not immoral in one sense, I say that the act forbidden is wion^ V 

Prince, svpra. per Bramwell, B., at p. 174). _ rt <=- . /? v 

(y) 1 Hawk P. C., c. 16, s. 14 (Sth ed., L. 128); 1 East, P. C. 4a, , A- v. 




ict. c. 100), s. 56, and p. 6^0, am('. , ^ n r 

, Pell, C. C. 276 ; R. v. liaitlie (1859), 8 Cox, C. t. 
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The taking out of possession must be against the will of the spxt. 2 . 
father, mother, or other person having the lawful care or charge of -Ofrences 
the girl. A taking with the consent of the parent or guardian, against 
if such consent is obtained by fraudulent misrepresentations, is a Women 
taking against his will (h). and Girls. 

The fact that a parent has countenanced a lax, though not 
necessarily an immoral, course of life by the girl may it” some 
cases be evidence that the taking out of his possession, though 
unknown to him, was not against his will(i). 

1264. Everyone is by statute (/r) guilt}’ of a misdemeanour who, AMuotion of 
With intent that any unmarried girl under the age of eighteen vGars under 
should be unlawfully and carnally known by any man or men, takes 
oi‘ causes to be taken such girl out of the possession and against 
the ^^ill of her father or mother or any other person liaving the 
lawful care or charge of her. 

The punishment is imprisonment with or without hard labour 
for not more than two years (a). 

It is a sufficient defence to such a charge, if it is made to appear 
to the court that the defendant had reasonable cause to believe 
that the girl was of or above the age of eighteen years (/;). 


Sect. 3. — Cruvlty to Children (c). 

1265. Any person is at common law guilty of a misdemeanour 
who, being obliged by duty or contract to provide for an infant of 
tender years unable to provide for and take care of itself, whether 
such infant is the child, apprentice or servant of such person, 
refuses or neglects to provide sufficient food or bedding for such 
infant so as thereby to injure its health (d). 

The punishment for this offence is fine and imprisonment without 
hard labour (e). 

1266. Any master or mistress is by statute (/') guilty of a misde- 
meanour who, being legally lialde to provide for his or her a ;)prentice 
or servant necessary food, clothing, or lodging, wilfully and witliout 
lawful excuse refuses or neglects to provide the same, or unlawfully 

(or Cori^forth) (1742), 1 Bott aiul Const, Poor Laws. 6th ed., p. ; 2 
^ tra. 1162. As to the possession of the mother, see Jt. v. Hopkins (1806), 7 Last, 

{h) 11 V. Hopkins (1842), Car. & M. 254. 

n\ n {mn), 1 F. & F. 50. 

[k) Cnmmal Law Amendment Act, 1885 (48 & 49 Viet. c. 60), s. 7. The 
ca.-5es already cited (pp, 621, 622, ante) as to when a girl is to be considered in tho 
possession of her parents, and as to what amounts to taking her out of such 
pos.session, apply to prosecutions under this section (see It. v. Henktrs (1886), 1(> 
ox, 0 C. 257). To warrant a conviction there must be evidence that she was 

leave her home(fi. v. Kauffman (1904), 68 J. P. 

Bosanquet, K.C., Common Sei-jeant). 

iV\ , ^^"^^1 Amendment Act, 1885, supra, s. 7. 

(0) Ibid, 

of children, see p. 620, ante. 

n (^^**2), Puss. & Rv. 20; It, v. 7%a» (1851), 2 Den. 277, 

M tL' 5^2 L. j. (M. c.) 113, C. C, E. 

triable at quarter sessions. 

U ) Offences against the Person Act, 1861 (24 & 25 Viet. c. lOOJ, s. 26. 
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and maliciously does or causes to be done any bodily ham to such 

apprentice or servant so that his life is endangered or his health is 
or IS likely, to be permanently injured. ' 

The punishment is penal servitude for not more than five nor less 
than three years, or imprisonment with or without hard labour for 
not more than two years. The defendant may also be fined and 
required to find sureties for good behaviour (^). 

of sixteen years is by statute (/() 
guilty of a misdemeanour who, having the custody, charge, or 

care(0 of any tdiM or young person (/, ), wilfully assaults, ilirreats, 

(,</) Offences Against the Person Act, 1801 (24 A 2o Viet. c. 100), s. 20; 

1 dial Servitude Act, 1891 (04 A- oo Viet. c. 09), s. 1. The neglect to provide 
iiecessaiv food, clothing, medical aid or lodging to a servant or apprentice, 
if the master or mistress is legally bound to jirovide it, is also puui.shable 
summaiily by a fine of £20 or imjirisonment for six months (Conspiracy 
and IVotection of Property Act, INTO (3S tS: 30 Yict. c. SG), s. G). The 
defendant lias by s. 0 a right to elect to be tried on indictment. 

At common law, apart from any contractual liability to provide food, clothing 
and other necessaries, the master of an apprentice who resides with him, or of 
a. sen'ant who is of tender years, or is so far iinder the master’s restraint or 
flominioii by helplessness of body or mind as to be unable to withdraw himself 
irom his control, is liable to be iuebeted, if he wilfully neglects to supply such 
necossai'ies, and if by reason of such neglect the apprentice or servant dies or is 
seriously injured in health. In such a cn.se the indictment must allege the 
tender years or helplessness of the servant (A. v. (Umhl (17(D), 1 Salk. 381 ; 
n. V. S'e/C_(177G), 1 Leach, 137 (S. C, 1 Last, P. (’. 22G) ; Jl v. RUlk;/ (\m\ 

2 Camj^. Got); R. v. (1SG5), Le. & Ca. G07). A master is not, ajiart 

from contract, legally bound to provide medical attendance for his servant 
(Wehuall y. A<bHif (1302), 3 Bos. A; P. 2-17; StUea v. yormun (1829), 4 0. A P. 
<S0) ; but it is otherwise in the case of an apprentice living with the master (/A v. 

Amilh (1837), 8 C. A P. 153). 

(//) (Jliildren Act, 1908 (8 Edw. 7, c. 67), s. 12 (1), 

(/) A person who is the parent or legal guardian of a child or young person, 
or who is legally liable to maintain him. is to be presumed to have the custody 
of him, and as between father and mother the father is not to be deemed tohavo 
ceased to have the custody of the child or voung person b}' redson only that he 
has deserted or does not reside with the mother ; any j^erson to whose charge a 
child or young person is committed by any person who has the custody of him 
is to bo})resumed to have charge of him; and auji^ther person having actual 
lossessioii or control of a child or young person is to be presuine(L(j^ have the 
:are of him {ibid., s. 38 (2) ) ; see R. v. Coniwr, [1908] 2 K. B, 2G.'Tjh the ca; 

)f an illegitimate child the father is not the “ parent ” of the child, or a perso 
“legally liable to maintain him,” until he is declared to be so by affiliatjou 
proceedings instituted for that purpose [lUitk'rw (1902), 18T. L.B-3<0^. 

(/. ) “ Child ” for the purposes of the Act means a person under the age of 
fobirteen years {ihid.^ s. 131) ; “young person ” in the Act means a person who 
is fourteen years of age and under the age of sixteen iihifl.). Where in a charge 
or an indictment for an offence against the Children Act, 190S (8 Law. /, c. 
or against ss. 27, 55, or 5G of the Offences against the Person xVet, 18G1 ^ 

25 Yict. c, 100), or any offence against a child or young ])erson under ss. 

43, 52, or G2 of that Act, or against the Dangerous Performances Acts, 18- . 
and 1897 (42 A 43 Yict. c. 34 ; GO A G1 Yict. c. 52), or for any other 
involving bodily injury to a child or young person (except an offence undei t ie 
Criminal Law -Vmendinent Act (1885) ), it is alleged that the person by oi in 
resj^ect of whom the offence was committed was a child or young person oi ^ as 
under or above any specified age, and he appeal's to the court to have heeii s . 
at the date of the coinmission of the alleged offence, he is for the puqioses o 
the Children Act, 1908 (8 Edw. 7, c. 67), to be presumed at that date to tiave 
been a child etc., unless the contrary is proved (/6o/., s. 123 (2) ; see aDo 
Cox, [1898] 1 Q. B. 179, C. C. E.). 
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neglects, abandons, or exposes (0 such child or young person, or 
causes or procures him to be assaulted, illtreated, neglected, 
abandoned, or exposed in a manner likely to cause him unnecessary 
suffering or injury to health (m). 

The punishment for this offence upon conviction on indictment is 
a fine of £100, or alternatively, or in default of payment of such 
fine, or in addition thereto, imprisonment with or without hard 
labour for not more than two years (?;)• If it is proved that the 
accused was to his knowledge directly or indirectly interested in 
any sum of money payable in the event of the death of the child 
or young person, then in the case of a conviction on indictment the 
fine may be increased to £200, or in lieu of any other penalty the 
accused may be sentenced to penal servitude for five years (o). 


1268. A parent or other person legally liable to maintain a child 
or young person is deemed to have neglected (a) him in a manner 
likely to cause injury to his health, if he fails to provide adequate 
food, clothing, medical aid, or lodging for him, or if being unable 
to provide it he fails to take steps to procure it under the Acts 
relating to the relief of the j^oor (/>). 

A person may be convicted of any of the above oftences, 
notwithstanding that actual sufl’ering or injury to health, or the 
likelihood thereof, was obviated by the act of another person (c), 
and notwithstanding the death of the child or young person (d). 

The Children Act, 1908, does not take away or affect the right of 
any parent, teacher, or other person having the lawful control or 


(/) To abandon or expose any child under tho age of two years, whereby its 
life is endangered or its health permanently injured or likely to be so, is also a 
misdemeanour punishable by penal servitude for five years or imprisonment 
with or without hard labour for not more than two years (Offences against the 
Person Act, 18dl (2-1 & 25 Viet. c. 100), s. 27). 

(la) Injury to health includes injury to or loss of sight or hearing or limb or 
organ of the body and any mental derangement (Children Act, 1008 (8 Edw. 7, 
c. 07), s. 12 (1)). 

(a) Children Act, 1008 (8 Edw. 7, c, 07), s. 12 (1). On summary conviction 
the punishment is a fine of £25, or in default of payment of or in addition to 

lino six months’ imprisonment with or without hard labour {ibid.). 

^^1©) tliildreii Act, 1908 (8 Edw. 7, c. 07), s. 12 (5). The accused is to be 
deemed to bo interested in such sum of money, if ho has any share in or any 
benefit from the payment of the mone}', although he is not the person to whom 
it is legally payable (ibid., s. 12 (0)). A copy of a policy of insurance, certified 
by an oflicer or agent of the insurance company granting it to he a true copy, is 
prurtfi /aefe evidence that the child or j'ouug person therein named has been 
insured, and that the person in whose favour the policy has been granted is tlio 
person to whom the money insured is legally payable [ibid., s. 12 (7) ). As to 
the disposal of the child or young person bj' order of court when the person 
having the charge or custody of him is convicted of cruelt}", or committed for 
trial for that offence, see ibid., ss. 21, 22, 2:3. 

(«) Neglect is tho want of reasonable care, that is, tho omission of such steps 
as a reasonable parent would take, and such as are usuallj' taken in the ordinary 
experience of mankind. “ Wilfully ” means that tho act is done dolibcrateh'^ and 

1 Ttitl r I Ktt ri < y I * 4* 1 i1 1i i ^ J. mind of t'llO 

a. 13. 283, 201, 

. Ah to tho coiniaon law obligation in these cases, see p. 584, ante. 

(b) Children Act, 1008 (8 Edw. 7, c. 07), s. 12 (1). See title Poor Law. 

(r) Ibid., s. 12 (2). 

b/) Ibid., 8. 12 (:3). 

ILL. — IX. 


intentionallj', not by accident or inadvertentl}’, but so that 
]>erson who does the act goes with it (ii:. v. /SV/aer, [1800] 1 
. C . It.). iVs to tho COininoil law ohli<»’atum in sr 
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Sect. 3. 

Cruelty to 
Children, 

Overlaying 

child. 


Procedure. 


charge of a child or young person to 
him (e). 


administer punishment to 


proved that the death of an infant under three 

'ir suffocation (not being suffocation caused 

by disease or the presence of any foreign body in the throat or air 

passages of the infant) whilst it was in bed with some other person 

I'hrinJJ' at the time of going to bed under 

the influence of drink, that person is deemed to have neglected the 

infant in a manner likely to cause injury to its health (/). 


• person over the age of sixteen 

indicted for the manslaughter of a child or young person of v^hom 

le had the custody, charge, or care the jury may convict him of 
one of the above-mentioned offences (g). 

The wife or husband of a fierson charged with any of the above 
onences may be called as a witness, either for the prosecution or 
defence, and without the consent of the person charged (h), 

here any of the above-mentioned offences is a continuous offence, 
it is not necessary to specify in the indictment the date of the acts 
constituting the offence (i). 

I he Vexatious Indictments Act, 1859 (j), aiiplies to misdemeanours 
under the Children Act, 1908 (/t). 


Dangerous 

performances. 


here in the course of a public exhibition or performance 
which in its nature is dangerous to the life or limb of a male under 
the age of sixteen years or of a female under the age of eighteen 
years taking jiart therein any accident causing actual bodily harm 
occurs to any such person, the employer of any such male or female 
is liable to be indicted as having committed an assault, and the 
court may award compensation not exceeding £20 for the bodily 
harm so occasioned, to be paid by the emjiloyer to such person or 
to some person named by the court on his or her behalf (/). 


(e) Children Act, 1008 (8 Edw. 7, c. 67), 8.37. See as to this right, p. 608, 
(/)7W.,8. 13. ^ 

(</) 7/m/., 6. 12 (4). ^ 

(A) Ibid., s. 27 : Criminal Evidence Act, 1898 (61 & 62 Yict. c. 36), s. 4 (1P 
The Children Act, 1908 (8 Edw. 7, c. 67), contains provisions as to the use of 
the deposition of a child or young person, and as to taking the evidence of a 
childyf tender years in proceedings under that Act, or for any offence under 
Bs, 27, 55 or 56 of the Offences against the Person Act, 1861 (24 & 25 Viet, 
c. 100), or for any offence against a child or young person under ss. 5, 42, 43, 
62 or 62 of that Act, or under the Criminal Law Amendment Act, 1885(48 & 49 
Viet. c. 69), or any offence under the Children’s Dangerous Performances Act, 
1879 (42 & 43 Viet. c. 34), or under the Dangerous Performances Act, 1897 (60 & 61 
Viet. c. 52), or any other offence involving bodih^ injury to a child or yoimg 
person (Children Act, 1908 (8 Edw. 7, c. 67), ss. 28—31 and see p. 408, ani^. 

(7) Ibid., 8. 32 (4). But if dates are given, the court may refuse to allow tne 
prosejjtttion to adduce evidence of occiuTences on other dates (7/. v. d/i//er (1901), 
65 J,“P3313). 

(,/) & 23 Viet. c. 17 ; as to which, see p. 331, ante. 

(^) Children Act, 1908 (8 Edw. 7, c. 67), s. 35. . . \ q- 

{/) Children’s Dangerous Performances Act, 1879 (42 & 43 Viet. c. 31), e- » 
Dangerous Performances Act, 1897 (60 & 61 Viet. c. 52), e. 1. The former Ac 
provides a penalty on summary con\dction in cases where the performance 
dangerous but no actual injui’y has been caused. 
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Sect. 4. — Offences relating to Lunatics and Paupers. 

1272 . The offences of taking charge of a lunatic without authority, 
of illtreating lunatics, and other offences against the laws of lunacy, 
and the offence of procuring the marriage of paupers, and other 
offences against the poor laws, are dealt with in other parts of this 
work (m). 


Part XIII. — Offences against Property. 

Sect, 1. — Taking Property. 

, Sub-Sect. 1. — iMvctuy. 

(i.) Definition and Piutiskment. 

1273 . Larceny is the felonious taking of the property of another, 
without his consent and against his will, with intent to convert it to 
the use of the taker {n). 

Larceny is a felony ; it is usually distinguished as being simple 
or compound. Compound larceny is simple larceny with aggravations 
of time, person, place, manner or subject-matter (o). 

1274 . The punishment for simple larceny, or for any felony made 
punishable like simple larceny', except in cases otherwise provided 
for (p), is penal servitude for not more than five or for not less than 
three years, or imprisonment witli or without hard labour for not 
more than two years, and in the case of a male under the age of 
sixteen years, a whipping (a). 


(7n) Seo titles Lunatics and Persons of Unsound Mind; Poor Law, 
resi)ectively. 

(n) R. V. //ammoTi. (1812), 2 Leiich, lOSll, 1080; seo Bmct., Hb. 2, cap. 82 (1), 
**furtnm est secundum /eyes contractutio rii aJien(V fraudu/enta^ cum animo 
furandi, ijioito illo domino cujus 7'es ilia fuerit'^ Tlio former part of this defini- 
tion i.s clearly Iw^en from 4 just. Inst. tit. 1 (1). 

^ ^ . “grand” and “petty larceny” was abolished 

by stat. 7 & 8 (no. 4, c. 20, e, 2, re-onacted by the Larceny Act, 1801 (24 & 26 
Yict. c. 96), 8. 2. As to compound larceny, see 4 lU. Com. 210. 

( p) These excepted cases are the following ; Larceny after certain previous 
convictions, whicli is dealt with at p. 628, post ; of fixtures etc. by tenants, 
8oven years’ penal servitude (p, 089, ])ost ) ; by clerks or servants, fourteen yeai-.s’ 
))enal servitude (p. ()44,po3f); by public officers, fourteen years’ penal servitude 
(p. 014, po8i)p by officers of the Post Office, penal servitude for life or for seven 
years (p. OIo, j>osi) \ of post letters by other persons, penal servitude for life 
or for fourteen years (p. Oi l, post) \ of wills, penal servitude for life (p. 012, 
post)\ of certain animals (seo Vol. I., title Animal.s, p. .’iOS) ; of certain goods 

years’ penal servitude (p. Oil, ; from 
vessels or boats in a haven, port, or navigable river, or canal, or from any dock, 

thereto, fourteen years’ penal servitude (Larceny Act, 
1861 (-4 A 26 Vict. c. 90), s. 08) ; from wrecks etc., fourteen years’ penal 
servitude (p. 010, As to robbeiy and other larcenies from the person, 

see p. 0(il, pfpt; burglary and other larcenies from houses (p, 008, post); 
sacrilege (p. 0i .3, post). As to the punishment of larcenies which are dealt with 
on sumrnarj’ conviction, see title Magistrates. 

A ^ Vict. c. 90), S3. 4, 119; Penal Servitude 

Act, 1891 (o4 & 6b Vict. c. 09), s. 1. Larceny is triable at quarter sessions, 
except when the punishment of penal servitude for life may bo awarded on 
a nist conviction, and except misdemeanours under ss. 77 — 86 of the 
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If the offender has been previously convicted of felony he mav 

the'ai^nr-^ f'’ servitude, and if he be a nfale under 

years, he may be whipped (J), 

it the ohender has been previously convicted of any indictable 
misdemeanour punishable under the Larceny Act, 1861 (c), or under 

1 y n 1 T r 1 1 T /I T, Cl to seven years’ 

penal servitude, and in the case of a male under the age of smteen 

years to a whipping (d). 

If he has previously been twice summarily convicted under the 
Larceny Act, 1861(e), or under the Malicious Damage Act, 1861 (/), 
whether such previous _ convictions were for offences of the same 
description or not, he is guilty of felony and may be kept in penal 
servitude for seven years, or imprisoned for two years with or 

without hard labour, and in the case of a male under the age of 
sixteen years may be whipiied (y). 


(ii.J Cotistitnetits of Offence, 

1275. lo constitute larceny the taking must be felonious, i.e., 

with a wicked intention, animus furandi, and not under a claim of 
right made by the person taking (//). 

To prevent the taking from being felonious, the claim of right 
must be an honest one, though it may be unfounded in law or in 
fact. If the claim is not made in good faith, but is a mere colourable 
pretence to obtain or to keep jiossession, it will not avail as a 
defence (i). 


Larceny Act, 18G1 (24 & 2o Viet. c. 90), and the Larceny Act, 1901 (1 Edw. 7, 

c. 10). 

(/>) Larceny Act, ISGl (24 & 2^ Viet. c. 96), ss. 7, 119. As to the mode of 
charging previous convictions, see s. 116. 

(c) 21 & 2j Viet. c. 9o. 

(^/) Ihid., s. S ; l^enal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. 

(c) 24 & 25 Viet. c. 96. 

(/) 24 & 25 Viet. c. 97. 

(i/) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 9. (TSP' 
mentioned in this section havo been reiiealed ) 

{h) 2 East, P. C. 659 ; 1 Hale, P. C. 506, 509; B. v. IlaU (1828), 3 C. & P- 
409. The mere sale of pirated music is not larceny, notwithstanding s. 23 of 
the Copyright Act, 1842 (5 A 6 Viet. c. 45) {B. v. KM (1907), 72 J. P. 104). 
tlee title CorYiiiGiix and Litekaky Pkopekty, Vol. ATII., p. 167. 

(i) B. V. Wade (1869), 11 Cox, C. C. 549, Elackbukn, J. If a man, with 
intent to steal the goods of another impounded for a distress, obtains the 


other statutes 


{o V.U. Aiibu luo; 1 jjLuic, i.'. ou/ ; z Xiasr, r. u. oouj; set* uicu - — 
(1665), Kel. 43, where the prisoners, intending to rob the occupant of his goods, 
had fraudulently and without ain’ right to a house obtained judgment j 
meiit and were put into possession by the sheriff, and they were held 
convicted of breaking into the house and stealing the goods in it. It shou j 
however, be observed that in neither of these cases had there been a 
adjudication in a civil court as to the ownership of the property in 
and see B. v. Ilemminys (1864), 4 F. & F. 50, whore the prosecutor, a ere i 
of the prisoner, assaulted him violently, and compelled him to give him a c 
on account of the debt ; Erle, C. J., held that the intent was not felonious. » 

goods in the custody of the law, see B. v. Knight (1908), 25 T. L. ' 

C. C. A. 
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1276. To constitute larceny there must also be an intention to 
deprive the owner permanently of the goods taken, and the knowledge 
that they are not the goods of the person taking. 

Where goods are taken by mistake or accident (k), or by a mere 
trespass, and there is at the time an intention to return them, and 
no subsequent intention to deprive the owner permanently of his 
property in the goods, there is no larceny (1), 

When the goods taken have been realised, either by sale or pledg- 
ing, and the proceeds appropriated by the prisoner, the fact that he 
intended ultimately, if he had the power to do so, to regain possession, 
and redeliver the goods to the owner is no defence, unless the 
accused not only had that intention at the time when he took the 
goods, but there was also then a strong probability and a belief on 
his part that he would have the power of regaining possession of 
and redelivering the goods 

It is not necessary to show that the taking was Incri causa if it 
was fraudulent and with an intent wholly to deprive the owner of the 
property (n). 


1 Halo, P. C. 507 ; 2 East, P, C. 0(51. 

1) 1 Hale, P. C. 500; 2 East, P. C. (5(51. In the following cases the taking 

was held not to he felonious: /?. v. Phillips (ISOl), 2 East, P. C. (562; R, v. 
Crump (1825), 1 C. & P. (558 (horse taken from a stable wrongfully, 
ridden many miles, and left at another stable); R. v. If (1865), 1 Moo'd. 
C. C. 461 ; R. V. JloUoirai/ (1S4S), 2 Car. & Kir. 942; R. v. Poole (1857), 

Hears. & B. 645 (workmen taking goods of their masters temporarily for 

the purpose of fraudulently increasing their rate of wages) ; compare R. v. 
Jlall (1849), 2 Car. & Kir. 947, C. C. H., where a servant took his master’s 
goods from one part of a warehouse to another and tried to sell them to the 
master, this was held to bo larceny ; see also R. v. M<innin</ (1852), 6 Cox, C. C. 
86, C. 0. U. ; R. V. Packards (1844), 1 Car. & Kir. 562 ; R. v. Dickinson (1820), 
Buss. & Ky. 420 (taking away a girl’-s clothes in order that she might come for 
them, and so give the prisoner an opportunity to solicit her to commit fornicii- 
fion) R. v. Bailey (1872), L. It. 1 C. C. P. 647 (taking warrants forciblj'' from a 
bailiff in order to defeat an execution ; but a conviction on another count in 
the indictment, under s. 60 of the Larceny Act, 18(51 (24 it 25 Viet. c. 96), for 
fraudulently taking the warrants was held to be good) ; Jleajson v. Oamlde 

^1892), 56 J. P. 564 (coffee taken by the vendor from an in.spector who had 
Dought it for analysis). 

(m) R, v. Wrufht (1828), 9 C. it P. at p. 554, n. ; R. v. (1840), 

9 C. & P. 556 ; R. v. Medlaud (1851), 5 Cox, C. C. 292 ; R. v. Trehilcodc (1858), 
Hears, it B. 456. 

(/i) R. V. Cuhhaye (1815), Buss. & By. 292 (where the object of the prisoner 
was^only to destroy a stolen horse); Ji. v. Wynn (1848), 2 Car. it Kir. 859 
C. C. B. (letters and money thrown away by a postal otiicial to prevent the 
discovery of a mistake in sorting); R. v. Jones (1846), 1 Hen. 188 (b 
a letter supposed to contain an iiuiuiryas to the prisoner’s character). 


uruing 


ua inquiiy as lo luo prisoner s caaiaciei j. 

Ihe case of a servant wlio improperly abstracted corn etc. belonging to his 
master, for the purpose of improving the condition of tho master’s animals, 


foianerly gave rise to some dillereuces of opiniuii, but it is now jirovided by tho 
Misappropriation by Servants Act, 1866 (26 & 27 Viet. c. 106), s. 1, tliat if 
any servant shall, coiitraiy to the orders of his master, take from his possession 
any corn or other food for tho purpose of giving lue .same to any horse or other 
animal belonging to or in the possession of his master, ho shall not bo deemed 
guilty of lelony, but shall be liable on summary conviction to imprisonment 
with or without hard labour for three months or a line of £5. If tho justices 
upon the hearing of the charge are of opinion that it is too trilling, or that it is 
inexpedient to inllict any punishment, they may dismiss tlio charge without 
convicting [ibtd.]. H upon the trial of any servant for feloniously taking from 
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1277. There must be what amounts in law to an asuortaHnn 

om one of the owner s person to another ( 7 ). But there must 
l^e a severance of the goods if fastened, however slight (r) 

n cases where the asportation cannot be iiroved, but where the 

ohfecrhe mTv f furtherance of that 

object, he may be convicted of attempting to steal (s). 

^'hen the goods have once 
been taken ^^nth a felonious intention, although the prisoner may 

only possession continued for an instant 


Itisafelonious taking, and constituteslarc^ny, if the prisoner, 

inc ing goods vhich were lost, or suiiposed to b&^ost, and reason- 
a ) y belieying at the time that the owner can be found, appropriates 
lem to his own use W’ithout making a reasonable attempt to find 
le ouner (a). Although the finder may afterwaii:ds have intended 
to ajipiopnate the goods whether the owner was found or not (i), or 


his master any corn or other food consumable by horses or other animals the 
seivant alleges that he took the same under sucli circumstances as would 
(oiistitute an offence punishable under the last-mentioned Act and satisfies the 
jury thereof, the jury may return a verdict accordingly, and the court is to 
awaid such pnnishment as might be awarded by justices upon a conviction 

under the Act (//uV.). .J r 

( 0 ) 2 East, P. C. 660 . 

(p) V. Ila/a/i (1824), 1 Mood. G. C. 14 (where the prisoner tried to remove 
a bag lyom the boot of a coach but did not succeed in getting it entirely out); 

(1'^^^). 1 Leach, 2;i(J (parcel moved from one end of a waggon to 


the other) ; in both cases it was held that larceny had been committed ; compare 
ji. V. Cnen'i/ (1781), 1 Leach, 23G, 11 . (where the prisoner stood a bale of goods 


up on end, but apparently did not otherwise remove it from the spot on 

which it had been placed; this was held not to be such a removal as to 
constitute larceny). 

{q) II. V. Thompson (1825), Mood. C. C. 78 (liftiii;? a pocket-book an inch 


above the top of a pocket) ; It. v. Simiison (1854), Dears. C. C. 421 ; It. v. Lapitr 
1784), 1 Leach, 320. ^ ^ 


( 


(r) 1 Hale, P . C^, 508, 533 ; 2 East, P. C. 550 (where a case is mentioned in 
which goods w'ere in a shop tied to a .string and the prisoner, intending to steal 
them, removed them as far as the string would allow, this being hold not to be 
such a severance as to constitute larceny) ; see, however, R. v. Sivipson, supTCi. 
In R. v. ParreU (1787), 1 Leach, 322, n., the prosecutor, who was carrying a bed, 
was compelled by the prisoner’s threats to put it on the ground; the prisoner 
intended to steal it, but before he could touch it, he was apprehended. It was 
held that this wms not larceny). See R. v. Cheesemay^ (1862), Le. & Ca. 140. 

(s) Criminal Procedure Act, 1851 (14 & 15 Viet. c. 100), s. 9, see p. 373, arde. 

(t) R. v. Peat (1781), 1 Leach, 228 ; 2 East, P. 0. 557; and see .^.v. (dnmnway 
(1908), 72 J. P, 389, C. C. A. 

(a) R. V. Thyyrhorn (1849), 1 Den. 387 ; R. v. Kerr (1837), 8 C. & P- 1*6 M^rry 
V. Greeyy (1841), 7 M. & \V. 623 ; R. v. Roive (1859), Bell, G. C. 93 ; R. v. Mortiraer 

(1908), 72 J. P.349, C.G. A. 


ih) R. v. Matthews (1873)712 Cox, C. C. 489, C. C. R. ; A. v. Preston (1851) 


^ L-OX, U. U. U L. It. ; n. V. i - 

2 Den. 353 ; R, y. Shea (1856), 7 Cox, C. C. 147, G. C. R. (Ir.) ; R. v. Chrutopher 
(1858), Bell, C. G. 27 ; R. v. Moore (1861), Le. & Ca. 1. 
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may afterwards have believed that the owner could be found (c), he 
cannot be convicted, unless he had both that intention and belief at 
the time of the finding. 

1279. At common law a taking is not felonious if the legal posses- 
sion of the goods was originally obtained by the accused lawfully and 
without fraud or trespass, as upon a finding of the goods or upon a 
delivery in trust for, or on account of, the owner. In such a case, 
if the Iverson who obtains the goods afterwards fraudulently con- 
verts them to his own use, he is not guilty of larceny at common 
law, unless by some new and distinct act of taking, as by wrongfully 
severing part of the goods from the bulk, he determines the 
bailment, and the special property thereby conferred upon him (d). 

As regards goods bailed, it is, however, provided by statute (e) that 
whoever, beinga bailee {/) of any chattel, money, or valuable security, 
fraudulently takes or converts the same to his own use, or the use 
of any person other than the owner thereof, although he does not 
break bulk or otherwise determine the bailment, he is guilty of 
larceny and may be convicted thereof upon an indictment for 
larceny. This provision does not extend to any offence punishable 
on summary conviction (r/). 

An infant may be convicted as a bailee under the above 
provision {h ) ; so also may a married woman (0 ; so also may a 
person who being intrusted with money to buy goods appropriates 


(c) IL V. lorAv* (18-18), 2 Car. & Kir. 841. C. C. li. (goods kept in the hope 
of obtaining a reward), as to which, seo also R, v. Rvters (1843), 1 Car. & 
Kir. 245 and R, v. fiardnc.r (18(12), Le. & Ca. 243 ; R. v. (Hyde (1808), L. R. 1, 
G. C. R. 139 ; R. v. Dmi:es (1809), 1 1 Cox, C. C. 227, C. C. R. (Ir.) ; R. v. Kniyld 
(1871), 12 Cox, C. C. 102, C. C. R. ; R. v. Dixon (1855), 7 Cox, C. C. 35, C. C. R. 
In these cases, as there was no bailment, the common law rule prevailed, that 
to constitute larceny there must have been a felonious intention at the time of 
the original taking. 

The principles which govern the case of larceny of goods found do not apply 
to articles which are left by passengers in railway carriages. It is the duty of 
the servants of the railway company to report the finding of snch goods to their 
superiors, and to deliver theintip ; and if, instead of doing so, they appropriate 
them to tlieir own use, they are guilty of larceny [R. v. Riercp. (1*852), 0 Cox, 
C. C. 117, Williams, J.). *Tho same principle no doubt applies to cab drivers 
and omnibus conductors (see /f. v. Lamb (1()9-1), 2 East, P. C. (>04; R. v. U'ynne 
(1786), 1 Leach, 413 ; and as to the metropolis, Ijondon Hackney Can'iago 
Act, 1853 (16 & 17 Viet. c. 33), s. 11 ; Metropolitan I’ublic Carriage Act, 1869 
(32 & 33 Viet. c. 115), s. 9 (5), and the order of the Secretary of State made 
thereunder). As to the duty of a person who finds a stray dog, see Dogs Act, 
1900 (6 Edw. 7, c. 32), .s. 4. 

02) 2 East, P. 0. 554, 693 et scq. 

(e) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 3. 

(/) As to the various kinds of bailments, see title Bailment, Vol. I., p. o24. 

(//) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 3 ; R. v. Daynes {IHl'S), 12 Cox, 
G. C, 514, C. C’. R. As to what larcenies are punishable on summary convic- 
tion, see Summary Jurisdiction Act, 1879 (-12 & 43 Viet. c. 49), s. 12; Summary 
Jurisdiction Act, 1899 (62 & 63 Viet. c. 22), s. 2. 

(M R, V. jMrDonrdd (1885), 15 Q. B. D. 323, C. C. R. 

R.\\Rofisoji (1861), Le. & Ca. 93; see, however, 7f. v. (1861), 

8 Cox, C. G. 440. Any doubt there may have been on tho matter seems 
now disposed of by tho Married Women’s Property Act. 1882 (45 & 46 Viet, 
^c. 75) ; see title Husb.i\NI) and Wife. A bailment by contract is not essential ; 
a bailment by licence is sufficient to bring tho case within the statute {R. v. 
Robson^ 8upra ; M, V. McDonald^ sujira). 
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a circumstances as to constitute 

c d the same coins are not to be returned, is not a bailment within 
the meaning of the above provision (???) 

Evidence of conversion which would be sufficient to support an 

action of trover will not necessarily justify a conviction for larceny by 

a bailee even though a fraudulent intention be proved; it must be 

f^O'^nthat an act was done by the prisoner inconsistent with the 

pin poses of the bailment and analogous to larceny, and there must 

e a defamte time when the act of conversion can be said to have 
taken place (/?). 

^ A servant having the manual custody of his master's goods 

IS not a bailee of them. His possession is in law the possession of 

the master, and if he misappropriates the goods, he is guilty of 
larceny at common law(o). 

If a person has the bare use(p) or custody (<2) of a thing, or 

leceives goods or monej'^from another who intends to remain present 

all the time they are in the manual jDossession of the jirisoner, and 

the owner has no intention to part with the j^roperty, such a person 
is not a bailee (?•), 

In each of these cases the legal possession of the goods or money 
remains in the owner, and the person appropriating them is guilty 
of a common law larceny. 

If goods are obtained by fraud from a canuer or a mere 

^ {k) R. V. BunkaU (1804), Le. & Ca. 371 ; R. v. Aden (1873j, 12 Cox, 0. C. 512, 

C . 0. R. 



(18TG), IS Cox, a C. 319, C. C. R. 

(»i) n. V. Ilassali (KSGl), Le. & Ca. 58; li. v. Iloare (1859), 1 F. A F. G47, 
AVightman, J. ; It. V. (iarn-tt (18G0). 2 F. & F. 14. 

(/i) R. V. Jackson (18G4), 9 Cox, C. C. 505, where Maktix, B., held that a 
prisoner to whom a coat had been lent for a day, and who was found weanng 
the coat some days afterwards on a ship bound for Australia, had not converted 
it within the meaning of the statute; see also R. v. Weckes (1866), 10 Cox, 
C. C. 224 ; R. v. Cosscr (187G), 13 Cox, C. C. 187 ; R, v. Oxtnhnnx (1876), 13 Cox, 
C. C. 349, C. C. R. 

(o) R. V. d/am/y (1830), 1 Mood, C. C. 276; R. v. Jones (1812), Car. AM. 
Gll ; R. V. nV/^/fs_(1850), 2 Den. 14; R. v. Cooke (1871), L. R. 1 C. C. E. 29o. 
If a servant receives the property for his master and appropriates it before it 
comes to the possession of his master, the oRence is embezzlement. As to 
larceny and embezzlement by servants, see pp. G44, 649, i)ost. 

{})) 1 Hale, P. C. 506 ; 2 Fast, P. C. 682. 

(7) R, V. Jones (1842), Car. A M. 611, Cresswell, J. ; R- 
(1840), 9 C. A P. 353, Aldeusox, B. ; R. v. Mcyamee (1832), 1 Mood. C. U 
368. But a doubt was expressed in R. v. Hey (1849), 1 Den. 602, 604, as o 
whether R. v. HcHamee was rightly decided on the ground that the prisoner m 
that case was a general drover and not the servant of a particular emplov^'r- an 
was therefore a bailee. The law with reference to larceny by a bailee had no 
been altered at this date. _ 

(r) 2 East, P. C. 683 ; R. y. Thompson (1S62), 9 Cox, C. C. 244, C, C. R- 
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Part XIII —Offences against Property. 

custodian, or from the owner’s servant who has no general or special 
authority from his master to sell or to pass the property in the 
goods, the person so obtaining them is guilty of larceny even 
though the carrier, custodian, or servant intended or purported to 
pass the property, for he had no power to do so, both the property 
and the legal possession remaining in the owner (s). 

1280. A taking amounts to larceny if possession is obtained from 
the owner by trick or by fraud (0> the prisoner at the time when 
he obtains such possession intending to steal the goods, provided 
that the owner did not intend to part with his entire property in 
the goods but only with the temporary possession (a). 

(s) R. V. Jachs(^n (1826), 1 Mood. C. G. 119 ; R. v. LomjstreM (1826), 1 Mood. 

C. C. 137 ; R. V. Prince (1868), L. E. 1 C. C. R. loO ; R. v. Robins {lSo4), Dears. 
C. C. 418; R. V. (1839), 9 G. & P. ViX'Ji. v. (1837), S G. & P. 46; 

compare R. v. t^teioart (1845), 1 Cox, C. C. 174, 176. The fraudulent con- 
version of property or the jn'oceeds thereof by a person intrusted with such 
property, or who has received it for or on account of any other person, is also 
a statutory misdemeanour (Larceny Act, 1901 (1 Edw. 7, c. 10), s. 1). As this 
offence does not amount to larceny, it is dealt with atp. 660, post. As to a 
fraudulent conversion by a person intrusted with property under a power of 
attorney, see Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 77,^ p. 659, As 

to factors or agents fraudulently dealing with property of their principals, 
see ibid.^ 8. 78, and p. 658, post. 

(t) As to obtaining possession by force or by putting the owner in fear, see 
p. 661, jmt. 

(a) 1 nawk.P.C.,c.33,ss. LUaer/. ; //. v. Sernph 1 Leach, 420,424 ; R. 

v. Campbell (1827), 1 Mood. G. C. 179; R. v. Gilbert (1828), 1 Mood. G. G. 185; 
R. V. Stewart (1845), 1 Cox, G. G. 174 ; R. v. Small (1837), 8 C. & P. 46 ; R. v. 
Box (1839), 9 C. & P. 126; R. v. ('oheu (1851), 2 Den. 249 ; R. v. Pratt (1830), 

1 Mood. G. C. 250; R. v. Slowbf (1873), 12 Cox, C. G. 269, G. C. K. ; R. v. 
Russett, [1892] 2 Q. B. 312, G. C. R. ; R. v. Riichnaster 20 Q. B. D. 182, 

G. G. R. ; R. V. Hollis (1883), 12 U- B. D. 25, G. G. R. The cases illustrating 
the principle enunciated in the text may be classified as lollows : — 

Possession of goods obtained by a pretended intention to purchase {R. v. 
Ca'/iij/helly snpra ; R, v. Box, supra; R. v. Cohen, supra ; R. V. Pratt, supra; R. 
V. Gilbert, supra; R. v. Slowb/, supra; R. v. Savatje (1831), 5 G. & P. 143; R. v. 
Rasseit, supra; R. v. Webb (1850), 5 Gox, G. C. 154 ; R. v. Small, supra; R. v. 
Sharpless (1772), 1 Leach, 92). 

Possession obtained b}^ a temporary hiring {R. v. Pear (1779), 1 Leach, 212 ; 
V. C<tle (1847), 2 Gox, G. G. 340 ; R. v. Semple, supra ; R. v. Janson (1849), 4 
60 X, C. C. 82 ; R. v. Broohs (1838), 8 G. & P. 295). 

■i^'ossessiou intrusted for the purposes of sale {R. v. Waller (1865), 10 Cox, 
G. C. 360 ; and seo Oppeuheirner v. Attenbormajh, [1907] 1 K. B. 510; [1908] 
1 K. B. 221, G. A.; and Oppeuheirner v. Fraser a)id Wyatt, [1907] 1 K. B. 519; 
[1907] 2 K. B. 50, C. A.). 

Possession intrusted for inspection {R. v. Rod way (1841), 9 G. & 1*. 784), of a 
bill for the pretended purpose of getting it discounted [R. v. Aickks (1784), 
1 Leach, 294), of bank notes for the purpose of getting or giving change {R. v. 
Olicer (1811), cited at 2 Leach, 1072 ; R. v. Williams (1834), 6 G. & P. 390 ; R. 
V. Johnson (1851), 2 Den. 310), of monej' to pay to another person [R. v. Brown 
(1856), Dears. G. G. 616). 

Possession obtained by personating another person (R. v. Kay (1857), 7 Gox, 
G. G. 289, G. G. R. ; R. v. Gillinys (1858), 1 F. & F. 36 ; R. v. Lonystreeth (1826), 
1 Mood. G. G. 137). 

Possession obtained by “ringing the changes” {R. v. MeKde (1868), L. R. 
1 0. G. R. 125: It. v. Hollis (1883), 12 Q. B. D, 25, G. G. R. ; and see R. v. 
Oreenaivay (1908), 72 J. P. 389, G. G. A.). 

Cases of “ welshing” (R. v. Robson (1820), Russ. & Ry. 413 ; R.y. Buckmaster 

(1^7), 20 Q. B. D. 182, G. G. R.). 

^jliing-droppiug ” [R. v. Patch (1782), 1 Leach, 238; R. v. Marsh (1784), 
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Sect. ]. 

Taking 

Property. 


his property i.; the l,™e7or P" with' 


Husband and 
•wife. 


ij;' fa!S’?^lnc2'and n?t L'rSny'^r 


pHS:S;t“Ss“it|f 


«o.. a.Kl security of her ou;„ se^irar^.'^p^t; “3 H 

lb t IT'l *<> ‘lltg* iu the iudictlL 


J V L 2.1 

tnat the proirerty is her property (c). 

provided "i W .indicted for stealing the goods of his wife. 

1 Lp^i ^ r T“u“f P^'^eeding can be taken by any wife 

Snefiv l in ^espectof any 

L -HIV fi .1 ‘ nned b} hei, nor while they are living apart, with regard 

^ ^ the husband, while they were living together, 

wrnn inopeity claimed by her, unless such property has been 

1 taken by the husband when leaving or deserting or 

about to leave or desert his wife (d). 

Similarly a wife is punishable criminally for stealing the goods 

0 lei nisband. A wife doing any act with respect to any property 
0 lei husband which, if done by the husband w’ith respect to 
^^^opeityot the wife, M'ould make the husband liable to criminal 

under the Married 'Women’s Property Act, 

82 (c), is in like manner liable to criminal proceedings by her 
husband (/). ^ ^ 


(^"84), 1 Leach, 314; J?. v. IVatson (1794), 2 Leach, 


c , -li. >. 110*10;, I jjen. 0-1 ; it. y. ,'^iteppara ^looy;, 

I C. & 1 .121 ; li, V. LtiiJe (18(3(), 10 Cox, C. C. 559, in which case, a caniiun 
naviiig (lelivered ^oods by mistake to the prisoner, it was held that the latter 
might be convicted of larceny by fraudulently appropriating them ; li. v. 
lAm<jBtn-ttlx (1820), 1 Mood. C. C. 137 ; 11, y. Webb (1850), 5 Cox, C. C. 154; 
7/. V. S77uiU (1837), 8 C. & P. 4G). ^ ^ 

(5) JJ, V. aS'(7owo»s (1890), 17 Cox, C. C. 93, C. C. E. ; 7?. v. Tr/7so» (1837), 8 C. & P. 
HI ; 7 k V. Carter (1883), 47 J. P. 759, C. C. E. ; E. y. Colmajt (J785), 1 Leach, 
303. 11 . ; E. V. Harvey (1787), 1 Leach, 407 ; E, v. Barne& (1850), 21)611. 59 ; WhU^ 
y. Cardin (1851), 10 C. E. 919, 927. This rule applies, where goods are obtained 
by the forged or pretended order of a customer (E. v. Ada 7 n$ (1844), 1 Den. 38 ; 
7t. V. x\ih}nH>n (1799), 2 Last, 1\ C. 073), or where any credit is given to the 
prisoner or jiayment made on account by him, though by a cheque which is 
dishonoured {E. v. Earl'is (1794), 2 Leach, 014; E. v. Ni/rth (1801), 8 Cox, C. C. 
433 ; E, y. Ilarny, supra). If there is either an agreement, or a custom of the 
particular trade, that goods sold shall be paid for on delivery, and the prisoner 
Iraudulently obtains possession Avithout making the payment, it is larceny (7^* v. 
Odhert (1828), 1 Mood. C. C. 185 ; E. y. Harvey^ suirra ; and see the cases cited 
in note (o), p. 033, ante. 

(c) Married Women’s Property Act, 1882 (45 & 40 Viet. c. 75), s. 12. As tothe 

effect ot ss. 12 and 10 of this Act in the case of receiving goods stolen by the husband 
' -"* As to 


from the wife, or vice versd^ see p. 083, and title HrSI^A^D and Wide. As 

rty in the wife, see E. v. Jbirray, [1900] 2Iv. B. 385, C. C.E. 


laying the pro])er 

(d) Ibid., s. 12. 

(e) 45 & 40 Viet. c. 75. ^ 

{j ) Ibid., s. 10. The above-mentioned proviso in s. 12 applies equally to 
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1282. If any person, being a member of a partnership or o^eOofr Sect. i. 

1 oT-»Tr i-nnnnv rrnnrlQ or ( 


L/SfOAt* J^OLOV./Al, »yv-*xx^ LU 

two or more beneficial owners (r/) of any money, goods, or other 
property, steals or embezzles such property, he is by statute (/O 
liable to be tried, convicted, and punished for the same as if he har 
not been a member of the partnership or one of such beneficial 

owners. . , . • t i-u 

Persons are joint beneficial owners within the meaning ot the 

statute constituting this offence, if they form an association foi an 

object which is not criminal, although by reason of non-compliance 

with statutory regulations the association does not constitute a legal 

entity (i). ^ , 

Any person is a joint beneficial owner for this purpose viio has 

an interest of any kind in the proper disposition or distribution of 

the property other than that of a mere trustee or agent (A)- 


1283. A man may be convicted of stealing his own goods, if such 
goods are in the possession of his bailee and the intention of the 
accused is either fraudulently to charge the bailee with the loss^ of 
the goods or, in cases where the bailee has a right to^ possession 
as against the accused, to deprive the bailee of his special piopeity 
in the goods (Z). 


Taking 
Property. 


Larceny 
by pariner 
or joint 
owner. 


Larceny of 
poods not in 
the possession 
of owner. 


the ca.so of the taking by a wife of the poods of her husband (/?. v. Jnmes^ 

1 K. B. .KO, 543, C. C. R.) ; tho indictinoiit need not in either case alleso that 
the conditions in the proviso exist, nor need the prosecution prove aminuitne y 
that they do exist in the absence of any evidence oifered by the deteiulaiit ot 
facts which would establish a defence under the proviso {tbuL). At common 
law the wife could not steal the husband’s goods, whether she had commit eil 



gly took the husband’s good. , ^ *i i i r 
the adultery being to revoke the wife’s authority to dispose of her husband s 

goods (A'. V.' lOnvii (1877), 2 Q. B. I). 307; H. v. Fentherstom' (1854), 23 J.. J. 

(M. c.) 127, 0. 0. R. ; n. V. IFrnj (1859), Bell, 0. C. 95 ; IL v. Jkei- (1802), .12 

L. J. (M. c.) 33, C. 0. R.). 

( 7 ) As to trustees, see p. OoS, post. 

(Ji) Larceny Act, 18(iS (31 & 32 Viet. c. lib), s. 1 . As to frauds and other crimes 
committed by members of certain banking co-partnerships within the moaning 
of tho Joint Stock Banks Act, 183S {1 & 2 Viet. c. UO), or farmed under the 
Bank of England Act, 1833 (3 & 4 'Will. 4, c. US), see tho Joint Stock Companies 
Act, 1810 (3 & 4 Viet. c. Ill), s. 2 . At common law it was not a criminal 
offence for one co-owner of goods fraudulently to deprive the other co-owners oi 
them, such co-owner being lawfully in po.ssession (1 Halo, P. C. ol3) ; but if ho 
took them from a person who was a bailee for all the co-owners, ho could bo 
convicted of larceny {It. v. Brarnhy (1822), Buss. A By. 478), even though me 
bailee were himself one of tho co-owners {It. v. Webster (1801), Le. & Ca. <7, 
and this is still tho law in any case which cannot be brought witliin the Larceny 
Act, 1808 (31 & 32 Viet. c. lio). 

(/) ft. V. Taokanl, [1894] 1 Q. B. 548, C. C. B. A society which is not 
formed for the acquisition of gain is not a co-partnership witliin tho meaning 
of tho section {11. v. Hobson (1885), 10 U. B. 1). 137, C. C. B.) ; hut if, in that 
case, the prisoner had been indicted in a second count as one of several .loint 
beneficial owners, the conviction could have been upheld ; see R. v. Tankard, 
sujira; It. v. Neat (1899), 19 Cox, C. C. 424, C. C. B. 

(k) It. V. Neat, supra, 

(/) 4 Just. Inst. tit. 1 , s. 10 ; 1 Hale, P. ('. 513 ; 1 Hawk. P. C., c. 33, s. 47 ; 
Stafford V. Pixdtr (1594), Cro. Eliz. 530 ; R. v. Wilkinson (1821), Buss. A By. 
470; It. V. Rramley (1822), Buss. & By. 478; It. v. Wadsworth (1807), 10 
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The taking. 
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Criminal Law and Pkoceduhe, 

If, by a mistak© of tho owner nronpvfv la j 

Se ‘:i‘ra£r„f r ' f? 

If the peison accepting the delivery is ignorant of the mistake at 
t le time of dehvery, but upon afterwards discovering it fraudulentlv 

o11Sny\^a)! uncertain whether or not he is guiltj 

1285. The taking must be against the will of the owner of the 

the view of arresting a suspected 
thief, facilities are intentionally afforded to him for obtaining access 

to property and he avails himself of such facilities and takes such 
pioperty, the taking amounts to larceny (o). 


(iii.) Subjects of Larctmj, 

1286. An article, to be the subject of larceny, mfust be of some 
ap 2 )ieciable value (;?), but it need not be of the value of any known 
coin ((/), and it is sufficient, if it is of value only to the prosecutor (/*), 

At common la\v, money and all personal chattels in possession, 
vhich are by law the subject of i^roperty and which are of any 
definite value, can be the subjects of larceny. 

1287. There are many things which could not have been the 
subject of larceny at common law but have by statute been made 
the subject of larceny. 

1288. Land could not at common law^, and cannot now, be the 
subject of larceny (.v). 


Cox, C. C. According: to some of the judges in R, v. Wilkinson (1821), 

lluss. tSc Py. 470, it is larceny in such a case, even though the intent is to 
detiaud not the bailee but some third person. As to stealing goods in the 
custody of a sheriff, see R. v. Knvfhi (1908), 7;3 J. P. 15, C. C. A. 

(w) n. V. MiiUUeton (1878), L. E. 2 C. C. E. 88; R, v. Flowers (1886), 16 

Q. 13. 1). 648, C. C. E. 

(n) R. V. Aslnrell (1885), 16 Q. B. D. 190, C. C. E., where fourteen judges 
were equally divided ; but in R. v. Flowers^ stfpra^ Lord Coleridge, C.J., 
ALvxisty, J., and IIawkixs, J., stated that in R. v. Ashwell none of the judges 
intended to question the ancient doctrine that an innocent receipt of a chattel and 
its subsequent traudulont approjiriation do not constitute larceny; see also R. v. 
Murklow (1827), 1 Mood. C. C. 160; R. v. Davies (1856), Dears. C. C.6-10; CarU 
v'rujht V. Green (1808), 8 A'es. 405 ; J/erry v. Green (1841), 7 M. A AV. 623 ; /A v. 
Rtivif (1858), Dears. C. C. 149 (where, however, possession was obtained by a tres- 
pass, though an innocent one) ; Stephen, Digest of the Criminal Law. 5th ed., 261. 

(o) V, Norden. (undated), Dost. 129; R. v. Etj^jinion (1801), 2 Leach, 913; 

R. V. 11 illiams (1848), 1 Car. A Ivir. 195 ; but as to such attempts to entrap a 
receiver, see ]). 679, note (2), p(tst. 

{}>) Dormerb^ it ap])ears to have been held that this value must be intrinsic, 

and not from the relation which the chattel bore to some other thing as in the 

. 00 9 


intrinsic value. 

(7) R. V. IJinf,let/ (1888), 5 C. A R 602, Gurxey, 13. ; R. v. ^forris (1840), 
9 C. A P. 849, Parke, B. 

(r) R. V. G/arke (1810), 2 Leach, 1086, 1089. 

(s) 1 Hale, P. C. 510. As to the definition of “pro2:)ert\ 

Act, 1861, see ibid., s. 1, and note (o), p. 684,7>05C 


. 55 


in the Larceny 
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A, 

At comnioii la'w^tieither deeds relating to land (t) nor the chest in 
■which they are kept (a) can be the subject of larceny, as they 
savour of the realty and descend to the heir-at-law. But now anyone 
is by statute (b) guilty of a felony who steals or for any fraudulent 
purpose destroys, cancels, obliterates or conceals the ^^hole or 

any part of any document of title to lands (<;). 

The punishment for this offence is penal servitude for not 
more than five or for not less than three years, or imprisonment 
with or without hard labour for not more than two years (cZ). 

1289. Trees, growing crops, fruit, and similar vegetable produce 
are not, while they are still annexed to the land, the subjects of 
larceny ; but it is larcenj^ at common law to take them after they 
have been severed from the land either by the owner or by any 
other person, even the thief himself, provided, in the case of the 
thief, that the severance and the taking are not one continuous 

act {e), ^ ^ 

By statute (/) everyone is guilty of felony who steais,^ or cuts, 

breaks, roots up, or otherwise destroys or damages with intent to 
steal, the whole or any part of an}' tree, sapling, or shrub, or any 
underw'ood respectively growing in any park, pleasure ground, 
garden, orchard, or avenue, or in any ground adjoining or belonging 
to any dwelling-house, in case the value of the article stolen or 
the amount of injury done exceeds £1. 


[t) 1 Hale, l\ C. r>10 ; It. v. Wesfheer (1740), 2 Stra. 1133. 

(a) 3 Co. lust. 109. 

{h) Larceny Act, 1861 (24 & 25 Yict. c. 90), s. 28; sec also 8. 27, and the 
definition of “valuable security” in s. 1, p. 042, j/ost. It is sufficient for the 
indictment to allege that the document is or contains evidence of the title of a 
person having an interest vested or contingent, legal or equitable, in the real 
estate to which it relates, and to mention such real estate or some part thereof 
The words “ document of title to lauds” include any deed, map, paper, 
ottjj^chment, written or printed, being or containing evidence of the title or any 
part of the title to any interest in or out of any real estate (ilnd., s, p. The 
accused cannot be convicted if lie has at any time previously to his being 
charged with such offence first disclosed such act or offence on oath in consequence 
of any compulsory powers of aii}' court in any action instituted by a party 
aggrieved, or if he has first disclosed such act in any compulsory examination or 
deposition before any court upon tho hearing of any matter in bankruptcy 
{ibid,y s. 29); see p. (>43, wliere the tenns of this protection arc luore fully 
stated. The taking of title deeds must be such a taking as would in the case 
of an ordinary chattel amount to larceny {R. v. John (1835), 7 C. A P. 324). 

(c) The fraudulent purpose should be stated iu the indictment {R. v. 

(1839), 9 0. & P. 89, Aldeuson, B.). 

(d) Larceny Act, 1801 (24 & 25 Viet. c. 96), s. 28 ; Penal Servitude Act, 1891 
(54 & 55 Viet. c. 69), s. 1. 

(tt) 1 nale, P. C. 510; 1 Hawk. P. C., c. 33, s. 21 ; Lee v. Risdon (1816), 
7 Taunt. 188, 191. It is for the jury to say whether or not the severance and tho 
subsequent taking constituted one continuous act, and if they find that tho 
prisoner severed the tree or other growth with intent afterwards to steal it, but 
that, being interrupted, ho went away and then returned and took it away 
without ever intending to abandon his possession of it, ho cannot be convicted of 
larceny at common law (see R. v. Townlet/ (1871), L. 11. 1 C. C. IL 315, 320). 
That case had reference to tho larceny of dead wild rabbits, hut as regards 
vegetable produce tho subject-matter is so fully covered by statute that the 
question is not now likely to arise. 

(/) Larceny Act, 1861 (24 & 25 Viet. c. 96) s. 32. 
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Sect. 1. 

Taking 

Property. 


Larceny of 
plants etc. 


_ The punishment for this oflence is the same as in the case of 
simple larceny (y). 

Anyone who steals etc. a tree etc. growing elsewhere than in the 
before-mentioned situations, if the value of the tree etc or the 
amount of injury exceeds £ 5 , is guilty of felony and is liable to 
toe same punishment as in the case of simple larceny (/i). 

If eithei the value of the tree etc. wherever it may have been 
growing, or the injury done, exceeds one shilling but does not 
amount to £5, the offender is punishable for a first and second 
oftence upon summary conviction (/'). Everyone is by 8 tatute(A-) 
guilty of a felony who, having been twice summarily convicted of 
this offence, commits such offence a third or subsequent time. The 
punishment is the same as in the case of simple larceny (/), 

1290. Everyone who steals, or desti'oys or damages with intent to 
steal, any plant, root, fruit, or vegetable production growing in any 
garden, orchard, i^leasure-ground, nursery-ground, or greenhouse, is 
liable on summary conviction to imprisonment with or without 
hard labour for not more than six months, or to j^ay over and above 
the value of tlie article stolen or the amount of the damage done a 
sum not exceeding £20 (??/). A iierson who commits a second 
oftence of this kind is guilty of felony and punishable in the same 
manner as in the case of simple larceny ( 71 ). 


Larceny of 
<)re or coal 
from mines. 


1291. To take ore or coal from mines is not larceny at common 
law ; hut everyone is by statute ( 0 ) guilty of felony who steals, or 
severs with intent to steal, the ore of any metal, or any lapis 
calaminaris (^)), manganese or mundick, or any wad, black cawke(«), 
or black lead, or any coal or cannel coal from any mine, bed or vein 
thereof. 

This oflence is punishable by imprisonment with or without hard 
labour for not more than two years (6). 


((/) As to ■which, see p. 027, antf'. 

(//) Larceny Act, 1801 (24 & 25 Viet. c. 96), s. 32. As to the punishment 
for simple larceny see p. 027, ante. In cases of this kind where several trees etc. 
liave been stolen or injured with that intent at one and the same time so that 
the taking was a continuous act, the value of or the damage done to the 
different trees may be added together to make up the amounts mentioned in the 
section (A. v. SJtepherd (18()8), L. E. 1 C. C. E. 118j. 

(/) See title Magistrates. 


(/•) Larceny Act, 1801 (24 & 25 Yict. c. 96), s. 33. 

(/) Ihiil. 

[m) Ibid., s. 30. Stealing any part of a live or dead fence, rail, stile, or gate 
is punishable on summary conviction only [ibid., ss. 34, 35). Fruit trees 
])lants or vegetable productions within the meaning ofs. 36 (A. v. (1829), 

Mood. & M. 341). Stealing cultivated roots or plants used for the food of man 
or beast, or for meditanal, distilling, dveing, or manufacturing purposes, ami 
growing in land which is not a garden etc., is punishable on summary conviction 

(s. 37). 

(??) Ihid.^ s. 36. As to the punishment of simple larceny, see p. G2i, ante. 

(o) Ibid., s. 38. 

{p) I.e., calamine or ore of zinc. i -u o-a 

(a) “ Cawke ” is sulphate of barj^tes ; “ wad ” is a local name for plumoag 

(5) Larceny Act, 1801 (24 & 25 Viet. c. 96), s. 38. ^yhere mining 
carried on by a lessee from one shaft, and ore or coal has been taken Dy 
illicitly from a number of different adjacent owners, the taking extending o 
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Any person employed in or about any mine is by statute (V;) 
guilty of felony who takes, removes, or conceals any ore of any 
metal, or any mineral, found or being in such mine, with intent to 
defraud any proprietor of, or adventurer in such mine, or any 
workman or miner employed therein. 

The punishment is imprisonment with or without hard labour for 
not more than tw'O years (d). 

1292. Fixtures were not the subject of larceny at common law (r.). 
Anyone is by statute (/) guilty of a felony who steals, rips, cuts, 
severs, or breaks, with intent to steal, (1) any glass or woodwork 
belonging to any building whatsoever, or any lead, iron, copper, 
brass, or other metal, or any utensil or fixture, whether made of 
metal or of other material or of both, iixed in or to any building 
whatsoever; or (2) any thing made of metal fixed in any land being 
private property, or for a fence to any dwelling-house, garden or 
area, or in any square or street, or in any place dedicated to public 
use or ornament, or in any burial ground. The punishment is the 
^ame as in the case of simple larceny ((/). 

f Upon the trial of an indictment for the statutory offence it must 
^ shown that the prisoner was a part}' to the actual severance of 
Me fixture.^ If lie stole it after the severance, he cannot he 
^lyicted either of the statutory offence or of simple larceny upon 
an indictment for the statutory offence (/f). 

1293. Everyone is by statute (0 guilty of felony who steals any 
chattel or fixture let to he used by him in or with any house or 
lodging, whether the contract has been made by him or by any 
person on his behalf. 


a considorablo period of time, evidence as to the taking from all the adjoining 

owners is admissilde to prove the prisoner’s knowledge that ho has gone out o1 

his boundary in the particular case which is the subject of investigation (II. v. 

Bleasdule 2 Car. & Kir. TOo), and it would appear that in such a case 

the indictmont may allege a stealing from all the different owners, and that the 

prosecution will not bo called upon to allege upon which taking they will 
proceed o i o j 

(c) Larceny Act, 1861 (2-i & 2o Viet. c. 00), s. 39. 

{(I) Ibid, 

(e) But articles, such as window sashes, not permanently fixed but secured 
temporarily m their places by laths nailed across thorn, were not regarded as 
fixtures within this rule {II. v. Iledf/es (1779), 1 Leach, 201). 

(/) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 31. lu the case of a fixture 
u aquaio. street, or place for public use or ornament the indictment need 

property of any person (ibid.). A cartshod is a 
- 1 ^ T within the meaning of the section {It. v. IVorratl (1836), 7 C. (fc P. 

+ 1 , ’ u V indictment need not allege that the erection to which 

' ,, ^ *■ C. C. 87). As to what is a dwelliiig-liouso 

^thm tho meamuK of the section, and evidence of the ownershii. of it, see 

^ ^ (1834), 1 Mood. C’. C. 418. 

nsvsi 8’Touud is “ metal fixed in land ” (R. v. Jo, us 

GSoS)^ Goals. A B. ooo). See also Jt. v. Coope.r (1<K)8), 24 T. L. R. 807, 

m punishmont of siinjile larceny, see p. 027, ante. 

Ui) It. V, Oooch (1838), 8 0. & P. 293 

nolll/fn ■4- tenant hein- in lawful 
possession was not guilty of larceny at common law, if ho appropriated either a 
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Property. 


The punishment for this offence is imprisonment with or without 
hard labour for not more than two years, and if the offender is a 
male under the age of sixteen years, he may be sentenced to a 
whipping. In case the value of the chattel or fixture exceeds £5 the 
onender may be sentenced to penal servitude for seven years f/c). 

If tlie article alleged to have been stolen is a chattel, the indict- 
ment may be in the common form as for larceny; if it is a fixture, 
the indictment may be in the same form as if the accused were not 
a tenant or lodger ; and in either case the property may be laid in 
the owner or person letting to hire(A-). 


Larceny of 
articles in 
which no 
person has 
any deter- 
minate 
property. 


1294. Articles in which by law no person has any determinate 
pioperty are not the subject of larceny, either at common law or by 
statute. A corpse cannot be stolen (/), but a larceny may be com- 
mitted in respect of the shroud (n/) or of the coffin(n). The taking 
of treasure trove does not amount to larceny (o). A wreck, waif or 
stray, before it has been seized by the person entitled to it, is not 
the subject of larceny at common law (p). But by statute (<7) any- 
one is guilty of a felony who plunders or steals any part of such 
ship or wreck or any goods or articles belonging thereto. 


fixture or a cliattel beloiipng to the landlord and let to be used with t 
preini.ses (/7. v. Jheres (l()iS9), 1 Show, ol), unless he had procured his tenancy 
with a fraudulent intention to steal (ILv. Mttudai/ (1799), 2 Leach, 850; 2 East, 
P. C. 594). 

(/■•) Larceny Act, ISGl (24 & 25 Yict. c. 90), s. 74. 

(/) As to otfences in connection with dead bodies, see p. 552, atUe, and title 
Bukial AXU Ckema'jtox, Vol. III., p. 401. 

(»?) Haynes's Case (1014), 12 Co. Rep. 113. 

(//) 2 East, P. C. 052. The property in these articles must be laid in the 
legal persoiial representatives of the deceased, or, if their names cannot be 
ascertained, they maj' be alleged to be the property of a person unknown 
(ihid. ; see, however, //. v. Carliek (1843), 1 Cox, C. C. 52); if there are no legal 
personal representatives of the deceased, the property may, it seems, be laid in 
the President of the Probate, Divorce, and Admiralty Division of the High 
Court of Justice (see Court of Probate Act, 1858 (21 & 22 Vict. c. 95), s. 19; 
Judicature Act, 1873 (30 & 37 Yict. c. 00), ss. 10, 34). 

(<') As to concealment of treasure trove, see p. 521, ante. 

(/>) 1 Hawk. P. C., c. 33, s. 24. 

(7) Larceny Act, 1801 (24 & 25 Yict. c. 96), s. 64. A person who finds or 
fakes possession of wreck within the limits of the United Kingdom, or brought 
within those limits if found outside them (Merchant Shipping Act, 1900 
(0 Edw. 7, c. 48), s. 72), or of any cargo or other articles from the wreck which 
are found on shore, is bound to give notice to the receiver of wrecks of the 
district, and if he is not the owner to deliver up the same to him. If he does 
not do so, he is liable to a fine of £100, and he also forfeits all claim to^ salvage 



-i /i.. tv JL. 400 X ne L^wjey 0 iisp. lu. ^ ^ 

refuses without reasonable cause to assist a receiver of wreck in the preserva- 
tion of shipwrecked persons, or of the vessel, cargo, or apparel, when requireu Dy 
him so to assist, or refuses' the use of any cart or horses near at hand, is liable o 
a fine of £100, and the samP fine is imposed upon the owner or occupier 01 any 
land who impedes persons attempting to save persons or cargo from a L 

passing over his adjoining lana^ (unless there is a public road equally conven ; 

or in depositing the cargo on such l^nd for a reasonable time (Merchant fen pP ^ 
Act, 1894 (57 58 Yict. c. GO), V?- 512, 513). A receiver of 

to use force for the prevention oi plundering, disorder, or obstnict , 
may cause any offender to be appreii^uded {ibid., s. 514). 

4 

\ 


J 
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The punishment for this offence is penal servitude for not more 
than fourteen years or for not less than three years, or imprison- 
ment with or without hard labour for not more than two years (/ ). 


1295. Any person is by statute (s) guilty of felony who takes 
into any foreign port any vessel stranded, derelict, or otherwise in 
distress found on or near the coasts of the United Kingdom, or on 
any tidal water within the limits of the United Kingdom, or any 
part of the cargo or apparel thereof, or any wreck found within 
those limits, and then sells the same. 

The punishment is penal servitude for not more than five nor less 
than three years, or imprisonment with or without hard labour for 
not more than two years (t). 


1296. If goods are definitely and intentionally abandoned by the 
owner, they become the property of the first person who appro- 
priates them, and until tliey have been so appropriated the}' cannot 
be stolen (/M. 

Aniiualsycra natune, so long as they are alive and have not been 
reclaimed, are not at common law the subject of larceny, but when 

they become the pro[)erty of any person, they are capable of being 
stolen (.r). 

Clioses in action are not the subject of larceny (//). Documents 
which are the evidence of such rights and the means of reducing 
them into possession are not the subject of larceny at common 
law (c). But sucli documents, if they constitute valuable securities, 
are by statute the subject of larceii}'. 

Everyone who steals, or for any fraudulent purpose destroys, 
cancels, or obliterates the wliole or any part of any valuable security 
other than a document of title to lands (a) is by statute guilty of 
} t fie same nature and in the same degree and punishable 


(/•) ijiircony Act, 1801 (2-1 & 2d Viet. c. 90), s. 01 : Penal Servitude Act, 1891, 
{ol A do A ict. c. 09), s. 1. 

{■y Merchant Shippin^^ Act, 1894 (57 & 58 A’ict. c. GO), s, 535. 

(<) 

(») !Hee /I. V. Kdnmnh (1877), l:i Cox, C. C. 381, C. C. 1{., wlioro, diseased 
pigs having been buried by the owner’s orders, and the prisoners having dug 
up and taken the carcases away, the jury convicted them of larceny, and the 
court affirmed the conviction. 

(.' ) As to liow property may he acquired in animals /me j/aO/roe, see title 
Animates, Vol. I., pp. 305 et seq. See also the provisions of the Larceny Act, 
1801 (- 1 25 A ict. c. 90), s. 21, with reference to stealing domestic animals and 

oiids, //ud., p. 308 ; and as to the larceny of wild animals which have been killed 
or reclaimed, (AiV/., p. 3(0. Fish in a tank or net or any inclosed place where 


com moil 


oing in 
son being tlie 


trie take them at his will were the subject of larceny at co 

law (2 J-.ust, P. C. 010) ; the taking of fish in water running through or hi 
any land adjoining or belonging to the dwelling-house of any person bei 
owner of such \yater or having a right of fishery therein is a statutory mis- 
demeanour punishable on summary conviction (Larceny Act, ISOl (21 & 25 
■r T>" stealing jiheasants’ eggs, see IL v. Stride, [1908] 1 

(//) Py chose in action is meant a mere abstract or incorporeal right to a 
thing; see title Chose ix Action, Vol. IV., p. 300. 

( 2 ) ilus was said to be on the ground that such documents are of no intrinsic 
ya ue and do not import ari)’- property in possession of the person from whom 
they are Liken (1 Hawk. P. C., c. 33, s. 22; 2 East, P. C. 597). 

(a) As to which see p. 037, ante. 
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Definition of 
“ valuable 
security.” 


Definition of 
“ document 
of title to 
goods.” 


Larceny of 
will etc. 


in the same manner as if he had stolen any chattel of like value 
with the share, interest, or deposit to which the security so stolen 
may relate, or with the money due on the security so stolen 
or secured thereby and remaining unsatisfied, or with the value 
of the goods or other valuable thing represented by, mentioned in, 
or referred to in the security (/b. 

The term “valuable security” includes any order, Exchequer 
acquittance, or other security entitling to or evidencing the title of 
any person to any share or interest in any public stock or fund of 
the United Kingdom or of any foreign State, or in any fund of any 
body corporate, companj^ or society within the kingdom or abroad, 
or to any deposit in any bank, and also includes any debenture, 
deed, bond, bill, note, warrant, order or other security whatsoever 
for money or for payment of money, either English or foreign, and 
any document of title to lands or goods (c). 

The term “document of title to goods” includes any bill of 
lading, India warrant, dock warrant, warehouse keeper’s certificate, 
warrant or order for the deliveiy or transfer of any goods or 
valuable thing, bought and sold note, or any other document used 
in the ordinary course of business as proof of the possession or 
control of goods, or authorising or purporting to authorise, either by 
indorsement or delivery, the possessor of such document to 
transfer or receive any goods therein mentioned or referred to (d). 


1297. Everyone is by statute (c) guilty of felony who, either 
during the life of a testator or after his death, steals, or for any 
fraudulent purpose destroys, cancels, obliterates (J ) or conceals tbe 
whole or anj" part of tiny will or codicil or other testamentary 
instrument. 


(h) Larceny Act, ISOl (24 A 25 A'ict. c. 00), s. 27. 

(c) lhi<L, s. 1. The following Lave been held to be documents of the Kind 
aientioned in the above definition of a “ valuable securit}^ ” : — Transfer of shaie.s- 
[It. V. tiiaith (1898), 02 J. P. 201) ; hills accepted but not signed by the tlrawer 
the ]n'isoner himself being intended to he the drawer {It, v. Boirtrman, \ 
1 (L 15. 112, C. C. R. ; compare It. v. Hart (ISOO), 0 C. & P. 100) ; scrip certificates 
3 f a foreign railwav company {It. v. Smith (1855), Dears. C. C. 

post office orders {It. v. (rilchrit^t (1841), 2 !Mood. C. C. 233, C. C. 
aotes or orders (see Post Office Act, 1908 (8 Edw\ 7, c. 48), s. 
i pawnbroker’s ticket, as being a warrant for tho delivery of goods ( t. 
r. Morrison (1859), Bell, C. C. 158); any agreement to pay money, n 
bunded on a valuable consideration appearing on the face of it {ll.\>ooin 
;i875), 13 Cox, C, C. 100). The following have been held not to be such docu- 
3ients : — Po-issuable notes, after thevhave been paid and before they have een 
re-issued {It. v. darl: (1810), Russ. & Ry. 181; ^ee, 

1812), Russ. & Rv. 232; an unstamped checiue (It. v. ^ O'd ^ .i, ' 
C. 170; It. V. Pooten (1800), Russ. A Ry. 12} ; but in such cases as these tn 

locument may be described in the indictment as a piec^ of P<ipci > ® , A.,.' 

Perry (1845),T Den. 09; It. v. 1 >t (1829), 1 Mood. ^ ® the 

IS to what amounts to a warrant or order for the payment of monev . 

bbrgery Act, 1801 (24 A 25 Viet, c, 98), p. 719,po5L As to larceny ot documen 

)f title to lands, see p. 037, ante. 

(d) Larceny Act, 1S6I (24 A 25 "N ict. c. 90}, s. 1. ^ _ , alle<^e 

(e) Ibid., s' 29. In an indictment for this offence it is nor necesa y 

:hat the will etc. is the property of any person {tbal.). As to dee s • o 

:o real property, see p. (>37, ante ■ V 93)^ 

( /') xVs to the forging of wills. Bee Wor"erv Act, 1861 (-4 

J. 21, p. 734, posL 
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The punishment is penal servitude for life or for not less than 
three years, or imprisonment with or without hard labour for not 
more than two years ( 9 ). 

No person may be convicted either of this offence, or of stealing 
or for any fraudulent purpose destroying, cancelling, obliterating or 
concealing any document of title to lands, by any evidence what- 
ever, in respect of any act done by him, if he shall at any time 
previously to his being charged with such offence have first 
disclosed such act on oath in consequence of the compulsory process 
of a court in any action or jiroceeding hand fide instituted by 
any party aggrieved, or in any compulsory examination or deposition 
before any court upon the hearing of any matter in bankruptcy (/(). 

3 * 3 tatute (i) guilty of felony who steals, or 

for any fraudulent purpose takes (/.) from its i)lace of deposit for 
the time being, or from any person having its lawful custody, or 
unlawfullj^ and maliciously cancels, obliterates, injures, or destroys 

part of any record, writ, return, jianel, process, 
aiiidavit, lule, order, warrant of attorne}', or any original document 
of or belonging to any court of record, or relating to any matter, 
civil or criminal, begun, dej^ending, or terminated in any such 
coiut, or any original document relating to tlie business of any office 
01 employment under His Majesty and being in any office apper- 
taining to anj^ court^ of justice or in any of the King’s castles, 
palaces or houses, or in aii}^ Government or public office. 

Tlie punishment for this oflence is penal servitude for not more 
than five nor less than three years, or imprisonment with or without 
hard labour for not more than two 3 "ears(/). 

1299, Mater in a pond or running in a channel is, it seems, 
not the subject of larceny. AVater supplied by a water com- 
pany to its consumers by jupes at a fixed price is the subject of 
larceny (///). ^ 


1300. Gas IS the subject of larceny if it is fraudulently taken 
fiom the pipes of the undertakers (n). If the taking has been 
continuous over any period of time the whole quantity abstracted 

da^(o)^ ^ ni one indictment as having been taken on one 


(jft Arf. 189 

(llS8(i) IG disclosed,” see li. v. Gunnet 

noMi) on ““ P- se 

(i) Ibid., s. ;io. 

dommont rCintentionT defeiftr*" person by using tin 

Baihij[\H-i), L. It. I c. C R execution of process is sutHcient (/t. v 

(ui) IGren. v. O’bV/ei; (IsS-J) U O R iT'oV' '‘'^P!?P"^'■ 

Oil li V Wbifp 11 ^ Water Surely. 

thou.di pecunlfr V nornitl m indictable larceny, ever 

(10 & 11^ ^■lct. c.Yp, s. l,s ■ Tee tit°e ofs 
(i>) 11. V. Firtb (1809), L. R. 1 C. C. R '172 
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Eveiyone is by statute (j^) guilty of simple larceny who 
maliciously or fraudulently abstracts, causes to be wasted or 
diverted, consumes or uses, any electricity. 

1302. Eveiyone is by statute ((/) guilty of felony who steals to 

the value of lOs. any woollen, linen, hempen, or cotton yarn, or any 

article of silk, woollen, linen, cotton, alpaca, or mohair, which is 

placed or exposed during any process of manufacture in any building 
field, or other place. 

The punishment for this offence is penal servitude for not more 
than fourteen nor less than three years, or imprisonment with or 
without hard labour for not more than two years (;■). 


1303. Any j^erson is by statute (s) guilty of felony who, being 
a clerk or servant, or being emjiloyed for the purpose or in the 
capacity of a clerk or servant, steals any chattel, money, or valuable 
security belonging to or in the possession or power of his master or 
employer. 

The punishment for this offence is penal servitude for not more 
than fourteen nor less than three years, or imprisonment with or 
without hard labour for not more than two years, and, if the offender 
is a male under the age of sixteen years, he may be sentenced to be 
whipped (0. 


1304. Everyone is by statute (?/) guilty of felony who, being 
employed in the public service of the Crown, or being a constable 
or other person employed in the police, steals any chattel, money, 
or valuable security belonging to or in the possession or power of 
His Majesty, or intrusted to or received or taken into possession by 
him by virtue of his employment. 

The punishment for t lis offence is penal servitude for fourteen 
years (v), \ 

It is not ne^^essary to prove the prisoner’s aj^pointment to the 
office, it is suffici'^nt to show that he has acted in it(;c)- 

1305. Everyone? is by statute (.r) guilty of felony who (1) steals 
a mail bag, or (2) ^eals from a mail hag or from a post office or 



{}>) Electric LigbtinST Act, 1882 (45 & 46 Viet. c. 56), s. 23; see title 

Electric Ligiitixg. \ 

(7) Larceny Act, 1861 y24 & 25 Viet. c. 96), 6. 62. The state or process of 
niaiuifactiire is not comple'cte until the articles are in a marketable condition 
(7?. V. iroofUiead (1836), 1 Mo^d. & R. 549). 

(r) Larceny Act, 1861 (24 & 'l^6 Viet. c. 96), s. 62 ; Penal Servitude Act, 1891 

(54 .V: ooVict. c. 69), s. 1. "c. 

(s) Larceny Act, 1861 (24 & 25 Yfet.' c. 96), s. 67. . , 

(?) Ibid.; Penal Servitude Act, 18\91 (54 tV: 55 Viet. c. 69), s. 1. 

collusive sale by servant of his inasteP’ s property, A. v. Hornby (1844), I bai. ' 
Kir. 305 ; R. v. TidisweU, [1905] 2 k\^. 273, C. C. R. As to a by a .servant 
of his master's pro]>erty, see R. v. (1840), 9 C. & 1*. 344, EliSKixi:, J. 

to larcenies and emhe^zzlemeuts by servi Hits, see p. 6-19, )fOst 
(») Ibid,, s. 69. 

O’) Ibid, i. 

(>r) li. V. norrdt (1833), 6 C. & P. 12^4. An under bailiff appointed br we 
high bailiff of a couiity court is not apubl)f'c servant witbiu the meaning ot 
section, biit must be indicted as the servaft it of the high bailiff (K- 
(1888)^1G Cox, C. C. -198). fe, 

lA I. 50. 




♦ 


(r) Post Office Act, 1908 (8 Edw. 7, c. 481 
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from an officer of the Post Office, or from a mail, any postal packet 
in course of transmission by post, or (3) steals any chattel or money 
or valuable security out of a postal packet in course of transmission 
by post, or (4) stops a mail with intent to rob or search the mail. 

The imnishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment mih or without hard 
labour for not more than two years (j/). 

Everyone is by statute (^) guilty of felony who unlawfully takes 
away or opens a mail bag sent by any vessel employed hy or under 
the Post Office for the transmission of postal packets l)y contract or 
unlawfullj’ takes a postal packet in course of transmission by post 
out of a mail bag so sent. 

The punishment for tliis offence is penal servitude for not more 
than fourteen nor less than three years, or imprisonment with or 
without hard labour for not more than two years 0/). 

Everyone is by statute (h) guilty of felony who, being an officer 
of the Post Office, steals or embezzles, secretes or destroys, a postal 
packet in course of transmission hy post. 

The punishment for this offence is penal servitude for not, more 
than seven nor less than three years, or imprisonment with or 
without hard labour for not more than two years; if the postal 
packet stolen contains any chattel, or money, or valuable security, 
the offender is liable to be sentenced to penal servitude for life (r). 

(iv.) Imlkimeut and Evvhnvc, 

1306 . An indictment for larceny must allege that the defendant 
feloniously did “steal, take, and carry awav ” tlie particular 
thing (d) alleged to have been stolen, and that such thing was the 
property of some named or unnamed person. 

Act, 1908 (8 Edw. 7, c. 48), s. 50 ; Penal .Servitude Act, 1891 
(o4 *S: oj A ict. c. s. 1. 

{z) Tost Oflice Act, 1908 (9 Edw. c. 7, c. -18), p. 61. 

(d) JhuL; PciialScrvitude Act, 1891, 6in)/ a. 

(/O l^)st Oflice Act, 1908, svpra, s, .75. 

(r) Ibid.; Teiial Servitude Act, m)\, supra. 

^ P* ^i^»t pee n. V. Tideso’ell, [1905] 2 K. B. 

-<.5, L. n- A unstuke m the description of the owner of property may be 

i ’ ^ amended, or if the averment of ownerphip is omitted 

iilto^Mher, the mdictmont is bad; see //. v. JEard (1857), 7 Cox, C. C. 421, 

‘JL • h ^ c. C. B. ]f the owner of the 

t the indictment should describe the property as bcloimino: 

ncrson^^rA sf 1 V^f^yowii. If goods formerly belonging to a deceased 
thppvAfi f his death they must bo described as the ])roperty of 

n T or if ‘lied intestate, a.ul no 

t)in TV 1 nnn'stiation have been granted, as the property of the Pre.sidont of 
ff'onvT ^f 1 ^ fA'orco and Admiralty Jjivision of the High Court of Justice 
W of I r Act 1858 (21 & 22 Viet. c. 95). s. 19; and see Supremo 

L dmin.s ft? T '^'i‘^f- r- fid)- fd, 34), or, if letters 

.S7<(//iroo(i n 'm.** lieeu grunted, of the administrator (see Thaiye v. 

facile*! at the time of the theft, and a third 
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possession, actual 


.“7': t;: ’! i jv. x). on;, a Daiiee who has parted 

owner, and may be 

so described (7? V. J iacent (1852), 2 Den. 464). Goods cannot be laid as in 
the ownership of a servant who has the hare charge only of them (J{ v 
Jhnc miSOH (1820) Kuss. A' Ey. 412 ; IL v. Green (1856), Dear! A 13. 113) ; but 
see I(. y. Rmhch (1838), 8 C. & P. 237). If a servant or other person has the 
possession of the goods, as when they are intrusted to his custody and disposal, 
he may be described as the owner (R. v. DeaUa (1800). 2 Leach, 862; R. v. 
Buvfffss (1863), Le. & Ca. 299). If a bailor is indicted for stealing his own 
goods from his^bailee, the ownership in the goods must then be laid in the 
bailee {R. v. II iZ/j/nso/i (1821), Euss. & Ey. ^70). Goods let with furnished 
lodgings should be described as the property of the lodger (R, v. Bel8tead{\%2^), 
Euss. A Ey. 411 ; R. v. BrunsivKk (1824), 1 Mood. C. C. 26). except when they 

\ the 1 id^ei . in which case they should be described as the property 
of the owner or of the person letting them (Larceny Act, 1861 (24 A 25 Viet, 
c. 96), s. 74; IL v. Healey (1824), 1 Mood. C. C. 1 ; R, v. Burrell (1825), 
Ey. A M. 296). Goods seized hy the sheriff under a writ of fieri fadaa may, 
until they are sold, he described as the property of the execution debtor (R. v. 
Fasfall (1822), 2 Eussell on Crimes, 6th ed., 264, 320); but they may also, 
it seems, be described as the goods of the sheriff (see R, v. Kuiyht (1908), 1 Cr. 
Apj). Eej). 186). Clothes and other necessaries supplied b}' a parent to a child 
under age may be described either as the property of the parent or of the child, 
but are best described as the property of the child {Anon. (1701), 2 East, P. C. 
654 ; R. V. Forsyatc (1787), 1 Leach, 463 ; 7^ v. Huyhes (1812), Car. A M. 593). 
C’lothes and other articles worn by a married woman and other goods in the 


possession of a married woman, if they are not her separate pr(>pert3% should bo 

ssell oil Crimes, 6th ed., 257); the 


described as belonging to her husband (1 Eussell v... , 

separate property of a married woman should be described as belonging to her 
and not to her husband {R. v. Murray, [1906] 2 K. 13. 385, C. C. E.). If the 
goods of one person are stolen bv a thief and are afterwards stolen by another 
thief, they mav be described as the properh' of the rightful owner, unless tlie)r 

1 1 11* 1/ ! / T1 J Tl /> r I ^ 1) 


in tne Lommon iiuw, \o2). it lias been saul tnat suca gooas may uo aiou 

described as the property of the first thief (1 Hale, P. C. 507). If a person 

receives goods on account of someone else and steals them, the goods should ho 
described as the property of the person on whose account they are received (/?. 

. Rudick (1838), 8 C. A 1*. 237); if the thief receives them on account of 

• lA 1 il il 11 1111 •11_^ /■fcT 


13<, C . C. E.). In indictments for steahngor embezzling projiertv vesteuin 
trustee of a bankrupt b^' virtue of his ajipoiiitmeiit the property may be laid in 
“ the trustee of the property* of , a bankrupt,” without inserting the name 


Ui ' ^ a UUillViUpb, 

of the trustee. But iu indictments against a bankrupt under the Debtors Ac , 

1869 (32 A 33 Viet. c. 62), Part 11., s. 11, for concealing etc. his property, the 

4-U ^ X X* X • ^ « F /N f 4-Vi/-v lio 11 1n*n r>f. f^lsPA Archboia, 


± K}\Jk/ \.V KJIJ liVi'O* y. 9 ^ y 1 . a, l V o* X a, y x- 

property must bo described as the jiropertv of the bankrupt (see . 

• • * 1 Til I* till..! .j l1^/\^ Tr.. L ation aggre- 


Criminal Pleading, 23rd od., 1140). If property belongs to a corpon 


property should be laid iii tne company v. neii ^ 

C. C. E). If property' belongs to, or is in the possession of more a 

person, whether partners in trade, joint tenants, parceners or eiiar » 

•. A 1 M. _J 1 nr fn one 01 siiou 


common 
persons 
(7 Geo 

(1810) 
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tenant in common, or partner is indicted for an offence in respect of the 
property of which he is joint owner etc., and it is necessary to aver to wtioni 
the property belongs, the property should he descnbcd as belonging to ono or 
more of the other joint owners etc. other than the defendant and to another or 
others (see R. v. WeUter (1861), Le. Ca. 77). The property in bells and other 
ffoods belonging to a church may he laid in the parishioners, or, it seems, in 
the churchwardens (1 Hale, P. C. jl'2). In R. v. \\ orttetj (1846), 1 162, i 

was held that the property in a collecting box was rightly laid in the vicar 
and churchwardens. The property in the church ui.ay be laid in the incum- 
bent (see 2 East, P. 0. 651). As to lead stolon from a vault in a churchyard, see 
R. V. (iarlick (1843), 1 Cox, C. C. 52. The ])vopoi ty in the goods in a dissenting 
chapel vested in trustees should be laid in the trustees or in ono or more 
of them [R. V. Rot, lion (1833), 5 C. A 1>. 537). In indictments for stealing or 
embezzling property belonging to banking co-partnerships toruied under the 
Country Bankers Act, 1826 (7 Geo. 4, c. 46), or for any fraud, forgery, or offence 
committed against or with intent to defraud siudi co-partnorsliips, the j.roperty 
may be described as belonging to ono of the public oilicers of such co-])artnerships, 
and the nanie of any one of such public otiicers may bo used in all indictments 
instead of tho names of the persons forming tlie co-partnership (Country Hankers 
Act, lS2b (7 Geo. -1, c. -!(>), s. 9). The jiroperty may also in such a case be 
laid in one of the members of the co-partnershi)) and others under the Cnmiuul 
haw Act, 182() (7 Geo. 4, c. (M), s. 14 (//. v. PriUhanl (1801), Lo. c'c Ca. 84 ; see 
1 Itussell on Crimes, Otli ed., 80). See also, as to joint stock liunking companies, 
Joint Stock Companies Act, 1810 (8 & 4 ^'ict. c. 111). The property in money, 
goods, chattels, securities for money, and all other elfects belonging to a lyieiully 
society, or to any branch of such society, may be laid in the trustees for the 
lime being in their proper names as trustees for the society or branch, without 
any further description (Friendly Societies Act, 180(i (oO A: (>0 A ict. c. 2-5), 
s. bl ; n.\. Marks (ISOO), 10 Cox, C. C. 807). The jiroperty in money etc. 
belonging to a registered trade union may be laid in the person or peisons 
for tlie time being lioldingthe oiiico of trustee or trustee'^, in liis or their proper 
name or names, as trustees of such trade nuioii, without any further descrip- 
tion (Trade Union Act, 1871 (84 A: 8-5 Viet. c. 81). s. S; Trade Union Act 
Ainendmeiit Act, 1S70 (8!) A: -10 Viet. c. 2*2), s. 8) ; so as to the propertyjjf 
trustee savings hanks (Trustee Sayings Hanks Act, 1808 (‘20 A: 2i Aict. c. Si), 
s. 10 ; see Jk v. Jhifl (ls4->), 1 Cox, C. 187) and loan societies (Loan Societies 
Act, 1840 (8 A: Viet. e. llOJ, s. 8). 

County property, if vested in the county council ol the administrative county 
in which the jiroperty is, should belaid in “ the county council of (Local 

< lovernment Act, 18SS (ol A: o2 A4ct. c. 41), s. 8 (iv.); and .see //. v. Ilniitna/ 
(UlOS), 1 (’r. Ai»p. Hep. 177). Other county iiroperty not so_vested may be 
laid in tlie inliabitaiits of the county (Oriininal I^aw Act, 1820 (7 Geo. 4, c.^04), 
s. 1-5). Hro]>erty ill ]U'isons and tlie things therein vested in the Hri.son Com- 
missiomu’s should be laid iii the Prison ('omniissioners (Prison Act, 1 n 7( 
(40 A: 41 Viet. c. 21), s. 48). IToiierty of the guardians of the poor of every 


\ /» f — — L v — * \ 

union formed under the Poor Law Amendment Act, 1S84 (4 A: .5 AVill. 4, c. lO), 
and of every jiarisli ])laeed under the eniitrol of a board of guardians by virtue 

of that Act, should bo laid in the *' guardians of the poor of tlie union” 

(or ‘‘ of tlie parish of , in tlie county of ”) (Union and Parish Property 

Act, 188-5 (a A: (> Will, -t, c. 89), s. 7 ; Poor Law Amendment aVet, 1842 (-5 A: (> 
Viet. c. .57), s. Ifi). Proiiei'ty procured or jirovided for the uso of the jioor of 
any jiarish, towiisliip, or hamlet, if such iiroperty is not vested in the guardians 
of the poor of a union, may bo laid in “ the overseers for the lime being” of the 
])arish, tewnship, or hamlet, without stating or specifying the names of any of 
them (Poor Kelief Act, 181.5 (o.5 Geo. 8, c. 187), s. 1 ; 'll. v. (1818), Puss. A: 
Py.8.59: l)ui‘M'Si,rh,u\. llV/is^cr (IS-Kl), 12Ad. iV: K1.442). Gther parish prnporty 
in a rural parish, if vested in tho parish council, may bo laid in ‘‘the jiarish 

council of or if under tho control of the iiarish meeting, may be laid in 

*• the chairman of the parish meeting and the overseers of the parish of 
(Local Lovernment Act, 1894 (.58 iV .57 Viet. c. 78), ss. 0, -52 (.5) ). In an indict- 
ment against .a collector or overseer of a ]»arish for embcz/.ling money collected 
by him from the ratepayers the jiroperty in the money should bo laid in tho 
inhabitants of tho parish, and the names of the inhabitant.sneed not bo specified 

(Poor I.aw Amendment Act, 18-19 (12 A: 18 Viet. c. 198), s. 1-5 ; ll. v. 
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1307. Several counts may be inserted in the same indictment 

notTvPP?r "''h® ^‘^ts of stealing^ 

1 ot exceeding thiee, Avlnch may have been committed by him against 

acts^’nn^d months from the first to the last of such 

acts and the prosecution may proceed at the trial upon all of them (e) 

If It appears at the trial that the property, alleged in the 

indictment to have been stolen at one time, v'as taken at different 

times, the prosecution will not be required to elect upon which 

aiving they- will proceed, unless it appears that there were more 

than three takings, or that more than si.x months elapsed between 

tlie first and the last of them ; otherwise the prosecution must elect 

upon which three charges occurring within six months they will 
proceed ( / ). 


[1^97] 1 Q. D. 4, C. C. IL). Ill an indictment for larceny of meat liouglitfor 
tne use oi inmates of a county asylum, the property sliouid be laid in the county 

visiting committee (/L v. Ihndimj (1908), 78 J. P. 12, 



, - - .1 . ’ ■■ v-ounty bridge, 

V highwa}’ is vested (Local Goveniment Act, 

< ' ■'s (.>1 A o2 \ let. c. 41), s. 11 (0)); as to main roads and other highways in 

ontlon Govern- 
in the City of 

10JU /M ,V' 12 

\ let. c. clxiii. ; City of J.,on(lon Sewers Act, 1S97 ((>() & 01 Yict. c. cxxxiii.), 
s. o) ; as to highways outside London in boroughs, the town council; in urban 
districts, the urban district council (Public Health Act, ].S7o (88 & 89 Viet, 
c. oo), ss. 1-44, 1-49); in rural districts the rural district council (Highway Act, 
1802 (2o A 20 \ict, c. 01), s. 1 1 ; Local Government Act, 1894 (60 A o7 Viet. 


- ' A-' o- V let. c. 41), s. 11 (())); as to main roads and other 

Jjoiidon outside the City, the metropolitan borough council (Lon( 
lueiit Act, 1899) (02 08 A ict. c. 14), s. 0); as to higliwa 5 ’S in 

London, the ( ity Corporation (City of London Sowers Act, 18 

-A 11 A i>f 1 iO *• . 


c. 78), s. 28). As to l)ridge aiijiroaches and einbunkments vested in the London 

, Government Act, LS99 (02 A 08 A’ict. c. 14), s. 0). 


C’ouiity Council, see London . , 

Hie ])ropcrty in any sewer or otlier matter within or under the view, cog- 


nisance, or management of commissioners of sewers may be laid in the commis- 


7 - ^ i fc.-'k'Avy A I V A O VX OU V> o liiil y C/O lil l-liV S/V*^*^^**' 

sionors of sewers within or under whoso view etc. the jiroperty inuy be, and the 

names of the commissioners need not be specified (Criminal Law Act, 1820 
(7 Geo. 4, c. 64), s. 18). 

In ^indictments for stealing etc. clothes, linen, or otlier goods belonging to 
the Chelsea Hosjiital, or the commissioners of the hospital, the property may 
be laid in “ the lords and others, commissioners of the roj’al hospital for soldiers 
at Chelsea in the count}' of Middlesex ” (Chelsea and Kilmainham Hospitals 
Act, 182() (7 Geo. 4, c. 10), s. 8.'j). 

In indictments for stealing jiost letters etc., and for offences in resjiect of 
telegraphic messages sent by or intrusted to the Postmaster-General, the pro- 
perty in such letters and messages may be laid in “ His Majesty’s Postmaster- 
General (Post Office Act, 1908 (8 Ldw.‘7. c. 48), s. 78). 

The property in moneys, chattels or valuable securities stolen or embezzled 
by persons in the public service, or by constables or other persons employed in 
the police of any county, city, or borough, district, or place, may be laid in the 
King (Larceny Act, 1801 (24 & 2o Vict^c. 90), ss. 09, 70): and see as to officers 
in the customs, Customs Consolidation Act. 1870 (89 A 40 A'ict. c. 40), s. 29. 

(e) Larceny Act, 1801 (24 A 2o A'ict. c. 90), s. 5. It is usual, and apparently 
necessaiy, that the second and third counts of the indictment should state 
ex])ressl 5 " that the offences charged in them were committed within six months, 
although the dates may be stated, otherwise the prosecution will be contiued to 
one charge (R. v. Lousfhde (1804), 4 K. & F. 50, 59); see, however, v. 
Xicltolh (1904), 08 J. V. 452, C. C. R., in which a large number of dffieren 
takings were alleged in one count, no date being stated. 

(y‘) Ihid,y s. 0. It is not necessary to allege any date in the indictment 
(Criminal Procedure Act, 1851 (14 & 15 Viet. c. 100), s. 24), nor will tne 


/ < 
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1308. On an indictment for larceny the prosecution must prove 
that the goods mentioned in the indictment were the property of the 
person who is alleged in the indictment to be the owner, and that 
defendant took the goods away and that he took them away with a 
dishonest intent. It must also appear that the goods were such as 
may be the subject of larceny either at common law or by statute, 
and that they were taken from the owner against his will. 

Evidence that the defendant was seen to take the goods in ques- 
tion is not essential ; it is sufficient if he was found in possession 
of stolen property shortly after the theft ; in such a case the 
jury are generally warranted in concluding that he stole the goods 
or came by them dishonestly, unless he gives a satisfactory 
explanation to show how he came by the goods. The weight of 
such a presumption depends upon the nature of the thing stolen, 
and the length of time which has elapsed since the stealing (7). 

So also if upon the trial of a person for larceny it is proved that 
he took the property in such manner as to amount in law to 
embezzlement, the jury may return as their verdict that he is not 
guilty of larceny but is guilty of embezzlement, and he is thereupon 
to be punished as if lie liad been indicted for the latter offence. 

No person tried for larceny or emliezzlement is liable to be after- 
wards prosecuted for larceny or embezzlement on the same 
facts (//). 


indictiuent bo quashed, although it aj)poars by tho evidence that there were 
more than tliree separate takings, but u])on sucli evidence being given tho 
prosecution may bo reciuired to elect upon which three they will jiroceed (R. v. 
Nic/ifjl/s (mot), tJ8 J. V. •\o'2y C, C. K.). If there has been a ct>ntinuous taking 
the court will not compel the jn'oseeution to elect (//. v. lUcauld/e (IS-IS), ~ Gar. 
& Kir. 70d: R. v. Fnilt (1809), 11 (’ox, (A C. 20-1, 208, 210, C. C. P. ; R. v. 
Ilauroorl (1870), 11 (\>x, C. C. o2(J, ('. C. U.). 

An indictment for larceny ma}' bo in tho following form: — “ Worcestersbiro 
to wit. Tho jurors [for our lord" tho ICing] upon thoir oath present that John 
Jones on tho first day of February in tho year of our Lord, one thousand nino 

hundred and nine, [in tho parish of in tho said county] one silver watch of 

tho goods and chattels of James Smith ioloniously did steal, take and carry 
away against tho peace, etc.” 

iu) Sec .' 1 /( 0 //. (182()), 2 C. A: P. -lo9 ; R. v. (1829), 3 C. A: P. (JOtt : 

R. V. rW/n/j (1830), 2 Lowin, 235 ; R. v. IJall (18-15), 1 Cox, C. C. 231 ; R. v. 
Ihu-ldt (1843), 3 Uussell on ( Times, 355 — 0, n. ; R, v. CoojK r (1852). 3 Car. A: Kir. 
318 ; R. V. lhirri>i (18()();, 8 Cox, C. C. 333 ; R. v. Kiii‘}hi (18(>4), Le. A Ca. 37S ; 
11 V. KranA (1847), 2 Cox, C. C. 270; R. v. Luuifmnvl (l.StM), Le. A Ca. 427 : 
R. V. Rufiriihft (Ls3t>), 7 C. A; P. 551 ; R. v. .S//(/7// (1S()2), 3 F. A: F. 123; R. v. 
i/o/v/Cv (18-14), 1 Car. A; Kir. 305 ; R. v. TidtswtU, [1905] 2 K. IL 273, C. C. E. ; 
and p. (j8L^o/<C As to a dishonest gift bvthe servant of his master’s property, 
see R. V. Whitt (1840), 9 C. A: P. 344, Frskine, J. 

(//) Larceny Act, ISOI (24 A: 25 Viet. c. 96), s. 72. In R. v. Odrhuit (1857), 
I)eal^.. A: E. 106, it was held upon a similar section in the repealed ( 'riminal Pro- 
cedure Act, 1851, 8f/yav/, s. i;i^ that although a prisoner indicted for stealing may 
be coin ictoU^ ombezzloment, yet ho cannot ho convicted of stealing if there is 
only eviden^ of embezzlement, and that in such a case a conviction for larceny 

TOi’dict of guilty upon an indictment for larceny must be quashed, 
ihis deci.-'icn makes it still desirable to comsider tho distinguishing teatures 
between larowiy by a servant and embezzlement, notwithstanding tho beiielicial 
piOMsions of s, 72 and tho fact that tho punishment for tho two olfences is tho 
same, iliit liuving regard to the Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), 
8. 0 (-), R. V. (udhnti would probably not now b(? followed in the (’ourt of 
Criminal A})peal, us that court w’ould in such a case huvo the power to sub- 
stitute a verdict of embezzlement for one of larcenv. 
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Sub-Sect. 2. — Emhezzlcnient, 

1309. A servant who steals moneys or goods after they have 

come to the possession pf his master, although they may be in 
the seivant s custody, is guilty of larceny; but a servant who 
fraudulently intercepts moneys or goods before they come into his 
master’s legal possession and converts them to his own use, 
commits the offence of embezzlement (i). 

1310. By statute (k) anyone who, being a clerk or servant, or 
being emploj’ed for the purj^ose or in the capacity of a clerk or 
servant, fraudulently embezzles any chattel, money, or valuable 
security (/) delivered to or received or taken into possession by him 
for or in the name or on the account of his master or employer, or 
any part thereof, is deemed to have feloniously stolen the same 
from him, although such property was not received into the posses- 
sion of the master or employer otherwise than by the actual 
possession of his clerk, servant, or other j^erson so employed. 

The punishment for this offence is j^enal servitude for not mor^ 
than fourteen nor less than three years, or imprisonment with or 
without hard labour for not more than two years, and if the offender 
is a male under the age of sixteen years, he may be sentenced to a 
whipping(??i). 

1311. If upon the trial of a person indicted for embezzlement it 
is proved that he took the property in such manner as to amount 
in law to larceny, he is not entitled to be acquitted, but the jury 
may return as their verdict that he is not guilty of embezzlement, 
but is .guilty of simple larceny, or of larceny as a clerk, or as a 
2)erson employed in the public service or in the police, as the case 
may be, and lie is then punishable as if he had been convicted on 
an indictment for such larceny (//). 

1312. The prosecution may charge in the indictment and proceed 
against the offender for any number of distinct acts of embezzle- 
ment, not exceeding three, Avhich may liave been committed against 
the same master or employer within six months (o). 


(/) There was some (lou})t wliether in certain cases a taking by a servant from 
lis master was punishable as larceny at common law (see stat. (1520)21 ’ 

-.7); embezzlement was not so ])uiiishablo, the original taking hemgla'^ 
ind the goods never having come into tlie actual ])ossession of the mas e 
1 Hale, r. (\ (JOS; IL v. Jiazrhf/ (1700), 2 Leach, S.'Jo). 

(/.•) Tjarceny Act. 18()1 (24 X' 25 \ ict. c. 90), s. OS. 

(/) For the* definition of “ valuable security,” see ]) 042,c7/^e. . 

(„)) I.arreiiy Act, ISGl (-24 & 25 Viet. c. 9H), s. 6S ; Penal .Servitude Act, 

54 A- 55 Vict.'c. GO), s. 1. The offence is triable at (luarter sessions. 

{„) Larceny Act, 1861 (24 & 25 A'ict. c. 96), s. 72 ; 11. v. 

'ox, r. 0. 17, C. C. P. , ^ ^ r.iminal 

(e) Larceny Act. 1861 (24 A ^24 Viet. c. %), s. ' U must 

the date of 


rbeedure Act, 1S51 (14 X 15 Viet. c. 100), s. IS. The thr 
e charged in different counts, and the date of each -.Kjict- 

le embezzlement, which may be subsequent to the date of receipt ; . 

lent must allege in terms that the three sums were 

lonihs (7?. V. Pnrrlnise (lS42),Car. & M. 617, PaTI'ESOX, J. ; money, 

Car. X Kir. 020, Cbesswell, J.). Upon an indictment lorembe/zhUo 
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If more than three acts of embezzlement are charged in one 
indictment, or if sums are alleged to have been received on one 
•day and the evidence shows that they were received on several days, 
the prosecution will be required to elect on which charge they will 
proceed (a). But where it is the prisoner’s duty to account at 
lixed times for his aggregate receipts to date, each failure to account 
constitutes one act of embezzlement, and three of such embezzle- 


ments, if within six months, may be charged in the indictment, 
and the aggregate receipts for which he should have accounted at 
each of su* periods may be proved {h). 

If the offence relates, to any money or any valualde security, 
ii is sufficient to allege the embezzlement to l)e of money or a 
valuable security without s^cifying any particular coin or valuable 
security. 

1313. The accused may be convicted, although the coin or 
valuable security was delivered to him in order that some part of the 
value thereof should be returned to the person delivering it or to 
some other person and such part has been returned accordingly (c). 
There must be evidence that speeitic sums have been received and 
have been embezzled and not accounted for. It is not sufficient to 
show a_^eneral deliciency without proving the specitic sums, or 
some of^hem, constituting such deliciency (d). 

To rebut a defence that errors in a clerk’s account were accidental 
or innocent, evidence may be given of other similar errors by the 
prisoner in his own favour (t'). 


SiXT. 1. 

Taking 

Property. 


Evidence. 


1314. A clerk or servant is a ])erson under the control and hound 
to obey the orders of his master. He may he a clerk or servant 
without being hound to devote his whole time to this service, but 
if he is bound to devote his whole time to it, this is strong evidence 
of his being under control (y ). 

A })erson who is employed to get orders and receive money, 
hut who is at liberty to get the orders and receive the money 
when and where he thinks proper, is not a clerk or a servant (y). 


What is a 
clerk or 
servant. 



((/) n. V. \\'i//ia>ns (lS:n), (i 0. iV V. ()2(i: and see p. (HS, 

(h) It. V. Hulls (iSTl), L. U. 1 C. 0. Pv. :J2S (where tiiirty-onc saparato sums 

which the i)ris(>nfr had received aud not accounted for were proved, and the 
•conviction was allinned). 

{<■) Larceny Act, ISfil (24 A 2o Viet. c. 9(>), s. 71. 

(#/) Ji. V. Jams (18:JS), N (’. A P. 2S8, Alukhso.V, P>. : R. V. C/afpinaio (1848;, 
1 Car. A Kir. I PJ, William.s, J.; R. v. (ISoS), Dears. A H. 481 ; 

Jl. V. W'ol.itt'.'i/ialidf' (iStJU), 11 (\)x, C. C. 818, iJuKi’i', J.; see. howev<>r. R.\. 
LaniUrt (1847), 2 Cox, C. C. 80!), Kulk, J. ; R. v. (188o), t’. A P. 08.3 ; 

I Mood. C. C. 447 (where a contrary coriclusiou seems to liave been arrived at 

jud^n3s a;r:dnst s(A'en). is not now considered to be law. See the 

i)bd»atiou.s of Aldeksox, B., ou this ease in R. v. sapnt, also Jt. v. M<>ak 

7 Cox, C. (’. 00, OS. 

(e) R. V. Uichitrdsau (1800), 2 F. A F. 818 • R v. PmaJ (1801), Le. A Ca. 07 ; 
H. V. i<hphens (1888). 10 Cox, C. C. 887, C. ('. P. 

{/) A*. V. Xi'jpts (1878), L. It. 2 C. C. It. 81. 87. 

(.!/) R. V. Ni'pns, supra; R. v. (iSOfE, 1 j. P. 1 C. lb -D. R- v. 

Maple (1808), 11 Cox, C, C. 100; R. v. Marshall MS70), 11 Cox, C. C. 400, 
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1315. It is not a criminal offence to embezzle the moneys of an 
milawful and criminal s ociety (Q. But the members of Society 

r^x ■ C- 49, C. 0177^. V. (isosra 

n,; 3; ; 3 I>e. & Ca. 13 . in the following cases 


-'f n n -n ^ V JLt. ; jc. V. BaUey (1S71), 12 Cox, C C 

orde^-s towith cbmuussion and allowed to obtain 

0 S nv! lot ^ u V ^'3 ^ 'f'” ® (solicitor employed at 

(’ P nianago property); JL v. Thoimis (USod), 0 Cox, 

‘ » P^>l nr>7* n 1 oi^ll - j- 11* 1 j ^ ^ ^ 


V’ ^ o 11 Cox, C. 0. ool; IL v. 

f ( i ), t\iiss. & Ey. 198 (a person einploj'ed also by others) ; but see the 

observations ot lAKKE 13.. in A. v. Goodbod)/ (1888), 8 C. & {\ G85 ; 11 v. 

on <€s [ 8(o), L. E. 2 C, (J. E. loO (son assisting father who w'as employed by 
prosecutors) ; v. II 0,7% (ISol), 0 Cox, C. C. 38z, C. C. 11. ; Jt. v. McDomld 
/iD M \ Ca. 80 (a ])erson partly paid by a share of profits) ; R,'^. Proud 

.> Ar ^’1 f.‘ n '''* I Mood. C. C. 474 ; R, y. Mdkr (1842), 

- Mood. t. C. 249 (member of friendly society em]>Ioyed to receive weekly pay- 

inents the property of the society being vested in trustees) ; but see R. v. Loose 

(1800), 29 L. J. (M. c.) 182, C. C. E. ; R. y. Marsh (1802), 8 F. & F. 523: R. v. 


Rren (1808), Le. & Ca. 840; JL y. Tyree (1SG9). L. E. 1 C. C. E. 177; R. v. 
J'lanayan (1867), 10 Cox, C. G. 561 (a broker exclusively employed at a salary 
to distrain) j JL v. 8o{omoifS (1909), 25 T. L. E. 747, C. V. A. (the driver of a 
taxicab), Ihe following were held not to be clerks or servants or employed 
in that capacity : JL v. Parties (1859), 8 Cox, C. C. 129 (a debtor employed'by 
trustee under deed of assignmeiit) ; R. v. JJoare (1859), 1 F. & F. 647 (a person 
employed or authorised to receive rents gratuitonsh') ; R. v. Goodhody (I888)> 
'"^1 (cattle drover permitted to sell); Jl\. Jhirton (1829). 1 MoocL 

V person employed to collect an offertory) ; JL v. Freeman (1888), 5 

C. it P. 584; R. v. AeWeton (1880), 1 Mood. C. C. 259 (a person having an 
isolated authority to receive money) ; but see A\ v. lluyhes (1882), ibid. 370; 
JL V. 1 yree (1809), L, E. 1 C. C. E. 177 (the treasurer of a friendly society) ; R‘ 
V. Gibbs (1855), 0 Cox, C._C. 455, C. C. E. (a bailee). 

An assistant overseer in a rural parish, though appointed by the parish 
council, is the clerk or servant of the inhabitants of the parish, and should bo so 
described in the indictment (Poor Law Amendment Act, 1849 (12 18 Viet. c. 

108), s. 15; JL V. (1887), 7 Ad. A El. 401, 409 ; see and compared, v. 

Pamimm (1840), 1 Cox. C. C. 855; JL v. Catyenter (1800), L. E. 1 C. C. E. 29; 
JL V. Sinalhnany [1897] 1 Q. B. 4, C. C. E.) ; and it is submitted that where in 
a municipal borough or urban district the appointment of assistant overseers 
eithei- has or has not been conferred on the borough or distiict council under the 
Local Government Act. 1894 (50 A 57 Viet, c. 7;^, s. 88 (1), such an officer 
should still be described as the servant of the inhabitants notwithstanding Jb y. 
Coley (1887), 10 Cox, C. C. 220, C. C. E., which cftae, however, was not cited in 
JL V. Pmalimany supra. V.' 

If the agreement of service is in writing, ajnd existence, the writing 

must be put in evidence (A*e Clapton (1848), 8 Co^ C. G, -120). In most cases^ 
such as those in which it was held that the prisoner lOmild not be convicted of 
embezzlement on the ground that he was not acting as clerk or servant to the 
prosecutor, he may now be indicted under the Larceny Act, 1901 (1 Ld'^- 
c. 10), p. 000, 7>oA'?, for the fraudulent conversioa of the property recenea, 
see e.g.y K v. Lord (1905), 09 J. P. 467, C. C E. Ai^ officers of a local marine 
board, see Merchant Shipping Act. 1894 '(57 & 58 'Viet. c. 007), s. 248. 

(//) JL v. t7u/fer(1801), 9 Cox, C. C. 1. 

(0 li. y. Hunt (1888), 8 C. & P. 0-42. • 
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■^’hichdoes not exist for a criminal purpose, but which is irre^^ularly 
constituted (/f), or one of the objects of which is in restraint of 
trade (f), may be the joint beneficial owners of property, and such 
property may be the subject of embezzlement. 

To constitute embezzlement the property must have been 
received by the accused for, or in the name or on account of, the 
employer of the accused (m). If it has already been in the employer’s 
possession (a), or, having been in the possession of any other clerk 
or servant on behalf of the master, is given by such clerk or 
servant to the prisoner to be paid or delivered to some person on 
account of the employer and the prisoner misappropriates it, the 
offence is not embezzlement (o). 

If the property is in the possession of another clerk or servant of 
the employer, and is delivered by him to the prisoner to deliver to 
the employer, and the prisoner misappropriates it, he commits 
embezzlement (p). 

The crime of embezzlement is complete when the servant fraudu- 
lently misappropriates the property, and he is not necessarily 
entitled to be ac(|uitted because he has made true and correct 
entries in his master’s accounts (^/). But if the money received for 
the emplo}^er is accounted for and not denied, the fact of not paying 
it over without some evidence of fraudulent intent is not sufficient 
'proof of the felony (r). 


(/:) R. V. Tauhml [1S04] 1 Q. 11. olS, C. (\ 11, 

(/) R. V. Stiuner (1870), L. ll 1 0. (’. \i, 2:10. 

(m) Liirceiiy Act, ISGl (24 A 2.7 Viet. c. 90), s. (>S ; R. v. Beanmoiit (18,74), 
Dears. (’. C. 270; v. Harris (lSo4). Dears. C. C. S44 ; R. v. Thorpe (ISo-S), 
Dears. A 15. 5G2 ; R. v. dale (1870), 2 (i. 11. D. 1 11, C. C. D. If the receipt by 
the prisoner is whollv wronj^ful, bein”: in his own name and on his own 
account, as where the prisoner earned money in liis own naino by a wron^^ful 
or dislionest user of his master’s property, the offence is not embe/zle- 
ment {R. v. Cnllnm (1873), L. ll 2 C. C. K. *28 ; R. v. iiW(1877), 3 Q. 13. 1). 
131. (3. C. R.). 

(u) R. V. Jlui/ward 1 Car. & Kir. ,718; R. v. (18.74), 6 Cox, C. C. 

284, 289, C. C. R. In these cases the goods had been put down by the prisoner 
at his master’s floor or placed by him in the master’s cart, and it was held that 
although the prisoner still remained in persona! possession of the goods, liis 
exclusive possession had been so far doterminod that the goods had come into 
the master’s constructive possession and that the offence was larceny and not 
emhezzleinent. 

(o) R. V. (1830), 1 Mood. C. C. 270; R. v. Jfawl-ins(\Hi)0)y 4 Cox, C. C. 

224, C. C. R. ; R. y. ]Vright (1858), Dears. A B. 431. In such cases the 
offence is larceny, and the prisoner may he convicted of that offence (see p. 044, 
ante) ; or he may bo indicted for a misdemeanour under the Larceny Act, 1901 
(1 Edw. 7, c. 10). 

(p) R. V. Masters (1848), 1 Deo. 332. 

(7) R. V. ditelder (1800), 8 Cox, C. C. 372. C. C. R. ; see also I!, v. Lister 
(iHoO), 7 Cox, C. C. 203, C. C. R. ; R. y. UlRte (1839), 8 0. & P. 742 ; R. v. 
Jacksou (184-1), 1 Car. & Kir. 384 ; R, v. Davisoa (1855), 7 Cox, C. C. 158, l(i2, 
163. It appeius iinpossible to reconcile with these cases R.y. Jones (1837), 
i C. A P. 833, in which Bolland, B., is reported to iiave said that for a clerk to 
put the money in his own pocket and make no entry was not sufficient ovideuco 
of embezzlement, and R, v. Creed (1843), 1 Car. A Kir. 03, where Ekskixe, J.. 
held that a clerk who had rendered a true account of money which ho had 
r^eived, and did not pay it over but absconded, could not bo convicted of this 
offence ; see also R. v. Winnall (1851), 5 Cox, C. C. 320. 

(r) R,y, Hodgson (1828), 3 C. A P. 422, Vauguan, B. 
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Embezzle- 
ment bv 

« 

oflicer etc. of 
Bank of 
England. 


Embezzle- 
ment by 
person in 
the King's 
service, 
police etc. 


Crimixal Law and Procedure 

pietence, he should not be convicted of emhezzlement(s). ^ 

1316. The emhezzlement is committed in the place where 
t le accused person has refused to account {t), or, if there 

oLn fraudulent embezzlement except the norl- 

and Med’ to''/ accounted 
and failed to do so (a), or has accounted falsely (/.), or in the 

qiSionJo" misappropriated the property in 

1317. Any officer or servant of the Bank of England or of the 

• statute (d) guilty of felony who, being 

intrusted with any bond, deed, note, bill, dividend warrant, or 
^^auant lor payment of any annuity nr interest or money, or 
with any security, money, or other effects (c) of such l)ank, or 
hayng any such 2)roperty of any other person lodged or deposited 
^MtIl such bank or M'itli him as an officer or servant thereof, 

secietes, embezzles, or runs away with the same or any part 
thereof. 

Ihe iiunishment for this oflence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years (/). 

1318. lioever, ])eing employed in the King’s service, or 

being a constable or other person employed in the police of any 
count}*, city or place, and intrusted liy virtue of such employ- 
ment with the custody, management, or control of any chattel, 
money, or valuable security, embezzles any chattel, money, or 
valuable security intrusted to or received or taken into possession 


(a) See R. v. }^orman (1842), Car. & M. 501, Cresswell, J. 

(0 E. V. Murdock (lSdl \ 6 ('ox, C. C. 3(i(), C. C’. R. ; li. v. Taylor 2 

Leach, 974. As to place of trial, see p, 280, note (r), ante. 

(a) R. V. Davison (1855), 7 Cox, C. C. 158, 1G2 ; and see^. v. Royers (1877), 3 
Q. B. 1), 28, C. C. R., at p. 40. 

(5) R. V. Murdock, sujmi ; R. v. Royers, su]>ra; but not in a place where he 
has accounted truly and in which he did not receive the money alleged to be 
embezzled, there being no evidence to show that, although he lived there, 
he had taken the money to that place (R. v. Trewlyold (1878), 14 Cox, C. C. 220, 

C. C. R.). 

(c) R. V. Jlohson (1803), Russ. & Ry. 56 ; R. v. Royers, supra, at pp* 
40, 41. 

(f/) Larceny Act, 1861 (24 25 Viet. c. 96), s. 73. Documents to which a 

bank clerk merely has access, but to which his duty has no relation, are not 

documents intrusted to him withiu the meaning of this section (/’• v. BakeweU 

(1802), Russ, (.t Ry. 35). , 

(e) Documents issued as Exchequer bills, but invalid as such from 

of a proper signature, are such “effects” {R. v. Ashtt (1804), Russ. & f y- 
* 

(/*) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 73; Penal ‘‘servitude 
Act, 1891 (54 & 55 Viet. c. 69), s. 1. This offence is not tnable at quarter 


sessions. 
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by him by virtue of his employment, or in any manner fraudulently i. 

applies or disposes of the same to his own use or benefit, or for any 
purpose whatsoever except for the public service, is by statute Property, 
deemed to have feloniously stolen the same from the King (//). 

The punishment for this offence is penal servitude for not more 
than fourteen nor less than three years, or imprisonment with or 
without hard labour for not more than two years (It). 

Such person may be indicted either in the place where he is 
apprehended, or is in custody, or in which he has comniitted 
the offence. In the indictment the property may be laid in the 
King. 


Scb-Sect. )>. — FrainJnJent Mir^apjiropriatio)/ hi/ Direcfirs, Tnt-sfcf's efr. 

1319. Everyone is liy statute (i) guilty of a misdemeanour who, 
being a person authorised to receive money to arise from the sale 
of aiyy annuities or securities purcliased or transferred under the 
provisions of Part Y. of the ilunicipal Corporations Act, 1S82 (/.’), 
or any dividends thereon, or any such other money as is tlierein 
mentioned, appropriates the same otherwise than is directed by that 
Act or by the Treasury in pursuance thereof. 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hard labour for not more than two years (/). 


Misappro- 
priation of 
annuities et:- 


1320. Any director, meml)er, or public ofliccr of any body 
corporate or public company is by statute guilty of^ a misde- 
meanour (m) who fraudulently (a) takes or applies for his own use 
or benefit, or for ai\v use or purposes other than the use or purposes 
of such body corporate or public company, an}’ of its property. 

The punishment for this offence is penal servitude for not more 


Misa ipropi'ia • 
tion )y 
dircetoi's etc. 


{(j) Larceny Act, LS61 (24 A 2.3 Viet. c. Uti), s. 70. As to larceny by such 
ofheers, see s. 09, p. 044, ante. For the dellnition of ■‘valuable security,” see 
p. ()-12, ante. A person employed by an inspector of ])risons to collect contribu- 
tions due from the parents of children committed to reformatory and industrial 
schools is employed in the King’s jiublic service (//. v. Oralmm (187.3), l.‘J Cox, 
C. C. .37, C. C. IL). An assistant bailllV appointed by the high bailiif of a 
county court is not a person emploj'ed in the public service, but is tlie servant 
of the high bailiff and must be indicted as such (/i. v. 7’(//'6'e/es (1888), 10 Cox, 
C. C. 498). liy the C’ustfmis Consolidation Act, bs70 (09 & 40 Viet. c. 00), s.29, 
any moneys, chattels, or valuable securitie.s received by any ollicer, clerk, or 
other person in the service of the customs, either as duties or in virtue of liis 
odice or employment or otherwise for the use and service of His Majesty or of 
any jmblic department, are to bo deemed to be moneys, chattels, or yalual>lo 
securities for the public service, and are to be considered as such within the 
meaning of the Larceny Act, 1801 (24 & 2,3 Viet. c. 90), and may be alleged in 
an indictment to be the property of llis Majesty 

(h) Larceny Act, 1801 (24 A ‘2o Viet. c. 9^31, s\ 70 ; Penal Servitude Act, 1891 
(o4 A 00 \ ict. c. 09), s. 1 . The offence is, it seems, triable at quarter sessions, 
but see (Quarter Sessions Act, 1842 (o A 0 Viet. c. :J.S), s. 1. 

(/) Municipal Corporations Act, 18{?2 (4o A 40 Viet. c. oO), s. 117; Larceny 
Act, 1901 (1 Kdw. 7, c. 10). 

{A‘) 4o A 40 Viet. c. ,30. 

(0 K. 117 ; Larciuiy Act, 1901 (1 Edw. 7, c. 10) ; Penal Servitude Act, 

1891 (o4 A ,3.3 Viet. c. 09), s. 1. 

()>i) Larceny Act, LSOl (24 A 2.3 Viet, c. 90), s. 81 ; see also p. ().37,posL 
(a) Nelson v. Jt., [1902] A. C. 2o0, P. C. 
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than seven or less than three years, or imprisonment with or 
without hard labour for not more than two years (o). 

1321. Any director, public officer, or manager of any body 
corporate or public company is by statute guilty of a mis- 
demeanour (p) who as such receives or possesses himself of any of 
its property otherwise than in payment of a just debt or demand, 
and who with intent to defraud omits to make or to cause or direct 
to be made a full and true entry thereof in its books and accounts. 

The punishment is penal servitude for not more than seven nor 
less than three years, or imprisonment with or without hard labour 
for not more than two years {q). 

1322. Everjmne is by statute (r) guilty of a misdemeanour who, 
being a trustee of any property (s) for the use or benefit, either 
wholly or partially, of some other jierson, or for any public or 
charitable purpose, with intent to defraud converts or appropriates 
the same or any part thereof to his own use or benefit, or the use 
or benefit of any person other than such person as aforesaid, or 
for any purpose other than such public or charitable purpose, or 
otherwise disposes of or destroys such property or any part thereof. 

The punishment is penal servitude for not more than seven nor 
less than three years, or imprisonment with or without hard labour 
for not more than two years (t). 

No prosecution for this offence may be commenced without the 
sanction of the Attorney-General or, if that office be vacant, of the 
Solicitor-General. 


(o) Larceny Act, 1901 (1 Edw. 7, c. 10, s. 1 (1) ; Penal Servitude Act. 1891 
(o4 & 00 Viet. c. 09), s. 1. The punishment for this offence, and tor 
against ss. 77—84 of the Act of 1801, is stated in s. 75 of the Larceny Act, 1601 
(24 A 25 Viet. c. 90) ; that section was repealed by the Larceny Act, 1901 
(1 Edw. 7, c. 10), s. 1 of which is substituted for ss. 75 and 70 of the Larceny 
Act, 1S61, and imposes the same punishment. None of the 

tioned in ss. 77—80 of the Larceny Act, 1801, or in the 

(1 Edw. 7, c. 10), are triable at quarter sessions (Larceny Act, 1861 (-4 a: - 

Viet c. 90), s. 87). As to evidence see p. 057, note (f>), jmt. 

(p) Larceny Act, 1801 (24 & 25 Viet. c. 96), s. 82. 

(fj) I bid. ; Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. 

(r) Ihid.y s. 80. , 

(.v) The term '‘trustee” here means a trustee on some express trust ere 

by some deed, will, or instrument in writing, and includes the beu- 
representative of any such trustee, and any other person upon or , 

dnty of such trustee shall have devolved or come, and also an execu 
administrator and an official manager, assignee, liquidator, or other M . 

acting under any Act relating to joint stock companies, of 

veiic^Larceny Act, 1861 (24 & 25 Viet. c. 96), s 1). lor a dehnit.on cu 

“property” see fin/., and p. 684, note («), .The secretary 
manager of a savings bank has been held to he within this ■ ^^lay he 

of money which he received as secretary, and the mles of ^ jJe. & 

such an instrument as to create “ eywess trust (A. v. 

Ca. 180). A document by which a debtor undertook to hold ceit 
trust for his creditor and to pay him the proceeds ^ereof is . 

creating such a trust {II. v. lownshend (tt>8^), lo ’ .justee without 

mffieieSt for the indictment to allege that the _ defendant was a tiuste 

illeging an express trust (A. v. Piper (1900), 6o J. 4 • Act, 1891 

{i) Larceny Act, 1861 (24 & 25 Abet. c. 96), s. lo ; Penal fceryituue , 

'54 & 00 Ahct. c. 69), s. 1 ; and see note (a), n'/ra- 

L 
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If any civil proceedings have been taken against the defendant, 
no person who has taken such civil proceedings may commence any 
prosecution for this offence without the sanction of the court or 
judge before whom such civil proceedings have been or shall be 
pending (a). 

The defendant cannot be convicted of this offence by any evidence 
whatever in respect of any act done by him, if he shall at any time 
previously to his being charged with such offence have first disclosed 
such act on oath in consequence of any compulsory process of any 
court in any action, suit or proceeding bona fide instituted by any 
party aggrieved {h ) . 

1323 . Everyone is by statute (r) guilty of a misdemeanour who, 
being intrusted, either solely or jointly with any other person, with 
any power of attorney for the sale or transfer of any property (d), 
fraudulently sells or transfers or otherwise converts the same or 
any part thereof to his own use or benefit, or the use or benelit of 
any person other than the person l)y whom he was so intrusted. 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hard labour for not less than two years (c). 

1324 . Everyone is hy statute (c) guilty of a misdemeanour who, 
being a factor or agent intrusted eilher solely or jointly with any 
other person for the puri)oseof sale or otherwise with the possession 
of goods or of any document of title to goods (/), makes, contrary to 
or without the authority of his principal, for the use or benefit of 
himself or of any person other than his principal and in violation 
of good faith, any consignment, deposit, transfer, or delivery of any 
goods or documents of title so intrusted to him, by way of pledge, 
lien or security for any money or valuable security borrowed or 
received by such factor or agent, or accepts any advance on the 


(a) Larceny Act, 1861 (2-1 & 2o Viet. c. 90), s, -SO. 

(/>) s. 8d. A statement or admission made Ly the defendant in anj 

compulsory examination or deposition hofore any court on the hearing of an}- 
matter in bankruptcy is not admissible in evidence against him in any pro- 
ceeding in respect of the offence mentioned in ss. 77 to So of tlio Larceny Act, 
IHOL or in the Larceny Act, 1901 (Jiankruptcy Act, 1890 (oO A od Viet, c, 71), 
a. 27 (2), see p.^OOO, note(fy), (mfa, but his statement of affairs is admi.'^sible {/i. v. 
rfAv, [1902] 1 Iv. B. 632, C. C. U,). “ Shall have first disclosed ” means shall have 
111 st made known that which before was not known ; and there is a great dis- 
tinction between what is known and what is mere gossip or surmise (IL v. 
ijU7ine/l (1880). 10 Cox, C. C. lo4, 157, 158, C. C. R.). 

(r) Larceny Act, 1801 (24 & 25 Viet. c. 90), s. 77. 

(d) Tor delinition of “property,” see ibid, s. 1, and p. 684, ])ost. 

^ ^ Viet. c. 90), s. 78 ; Larceny Act, 1901 (1 Edw. 

7, c. 10), ss. 1,2. As to evidence, see note {b), st/pra. 

if) ‘ document of title to goods” includes any bill of lading, India warrant, 
aock warrant, warehouse keeper’s certificate, warrant or order for the delivery 
or transfer of any goods or valuable thing, bought and sold note, or any other 
aocumont used in the ordinary course of business as proof of the possession or 
control ot goods, or authonsing or purporting to authorise, either by indorsement 
or by (leiivery, the possession of such document to transfer or receive any goods 
thereby represented or therein mentioned or referred to (Larceny Act, 1801 

(24 A 2o Vict. c. 90), s. 1). 
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faith of any contract to consign, deposit, transfer or deliver such 
goods or documents of title. 

The punishment is penal servitude for not more than seven or 
toi not less than three years, or imprisonment with or without hard 
labour for not more than two years (g). 

Evep^ clerk or other person who knowingly and wilfully assists 

such factor or agent to commit this offence is guilty of a 
misdemeanour (h). 

1 he i)unishment is penal servitude for not exceeding seven years (i). 

Jso such factoi 01 agent is liable to any jirosecution for consigning^ 
depositing, tiansferring or delivering any such goods or documents 
of title if the same are not made a security for or subject to the 
paj ment of any greater sum of money than the amount which at 
that time "was justly due to such agent from his princij^al, together 
vith the amount of anj^ bill of exchange drawn by or on account of 
the principal and accepted by the factor or agent (k). 


1325. Eveiyone is by statute (1) guilty of a misdemeanour who, 
(1) being intrusted, either solely or jointly with any other person, 
'with any property (/;/) in order that he may retain in safe custody (?0 


(v) Larceny Act, ISOI (2-1 & 25 \ict. c. 96), s. 78 ; Larceny Act, 1901 (1 Edw. T, 
10), ss. 1, 2 ; Venal S^ervitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. 

(//) y/>n/., s. 77. ^ 


(/) s. 75. 

(/.') IhifL, p. 78. It is provided by s. 79 that any factor or agent so intrusted and 
possessed of any such document of title, whether derived immediately from the 
owner or obtained by reason of the factor or agent having been intrusted with 
the possession of the goods or of any document of title thereto, is to be deemed to 
have been iTitrusted with the goods represented by the document of title; every 
contract jfledging or giving a lien iipon such document of title is to be deemed 
to be a ])ledge of and a lien ujion the goods ; such factor or agent is to be 
deemed to be possessed of such goods or document whether the same are in his 
actual custody or held by any other persoji subject to his control, or for him or 
on his behalf; where any advance is htmei made to any factor or agent 
so intrusted on the faith of any contract in writing to consign, dejjosit, transfer, 
or deliver tlio goods or docuirients of title, aiid such goods or documents are 
actually received by the person making such advance without notice that the 
factor or agent was not autliorised to make the])ledge or security, such advance 
is to 1)0 deemed to be an advance on the security' of the goods or docuiiients of 
title, though such goods or documents are not actiially received by the j)erson 
making the same till some period subse<iueiit thereto ; any contract, whether 
made direct with the factor or agent or with any clerk or other i*»erson on his 
behalf, is to be deemed to be a contract made with him ; any panuent made, 
whether by money, bill of exchange, or other negotiable security, is to be 
deemed to bo an advance within the meaning of s. 78 ; and a factor or agent 
in possession as aforesaid of such goods or documents is to be taken for the 
purposes of that section to have been intrusted therewith by the owner, unless the 
contrary be shown in evidence. All the cases i)rovide(l for bv s. 78 of the Act 
w’ould now appear to be covered by the wider and simpler tenn.s of the lauceny 
Act, 1901 (1 Edw. 7, c. 10), s. 1, under which proceedings are now usually taken. 

(/) Jjarceny Act, 1901 (1 Edw. 7, c. 10), s. I. This Act is to have j^ffect as 
part of the Larceny Act, 1861 {24 & 25 Viet. c. 96) ; it rejteals ss. Toand <6 of that 
Act, and s. 1 of the Larceny Act. 1901 (1 Edw. 7, c. 10), is to be deemed to be 
substituted for those sections, and references in any Act to those sechons aie 
to be construed as references to s. 1 of the Larceny Act, 1901 (1 Edw. c. iO^. 
As to evidence, see p. 657, note (A), coite. , 

(m) E or definition of property, see Larceny Act, 1861 (24 & 25 Viet. c. 96;, &- r 
and p. 684. post. , 

(/)) See A. V. Cooper (1874), L. E. 2 C. C. E. 123; It.y.^elcman [lf)8-j, 
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or apply, pay or deliver, for any purpose or to any person, the 
property or any part thereof or any proceeds thereof ; or (2) having, 
either solely or jointly with any other person, received any property (ry) 
for or on account of any other person (p), fraudulently converts to 
his own use or benefit, or the use or benefit of any other person, 
the property or any part thereof or any proceeds thereof. 

This provision does not ai^ply to or affect any trustee on any 
express trust created by a deed or will (q) or any mortgagee of any 
property, real or personal, in respect of any act done by the trustee 
or mortgagee in relation to the property affected by the trust or 
mortgage (r). 

The punishment for this offence is penal servitude for not more 
than seven or for not less than tliree years, or imprisonment with 
or without hard labour for not more than two years (s). 


Sub-Sect. 4. — Falsification, etr. of Acvonitts. 

1326. Any clerk, officer, or servant, or any person employed or 
acting in the capacity of a clerk, officer, or servant (f) is by statute 
guilty of a misdemeanour (a) who, (1) wilfully and with intent to 
defraud, destroys, alters, mutilates, or falsifies any book, paper, 
writing, valuable security (.r) or account which belongs to oris in the 
possession of his employer, or has been received by him for or on 
behalf of his employer, or who, (2) wilfully and with intent to 
defraud, makes or concurs in making any false entry in, or omits 
or alters, or concurs in omitting or altering, any material particular 
from or in any such book, or any document or account (a). 

S Q. B. I). a)(j, C. C. B. decided on ss. 7o, 76 of the Liirceny Act, ISOl (l21 A '2o 
Vict. c. 90}, now repeiiled. 

{<>) See note (a), p. 6S4, ante. 

• ^ f ^ e^t y a])i)ropri:ites inonoys received for liis 

principal may be convicted of Uiis oll’oiice (IL v. Lord (190.3), 09 J. P. 4(17 

C. ('. ll) ; compare A', v. (iS J. P. Bosanquet, Common 

Serjeant, where the money having been received by the defemlant as dejxisits 
fiom persons whom he engaged as clerks, it was held that the case was not 
within the Act. Ihe receipt must be for or on account of the prosecutor, and 
where the money was received from debtors wdio only knew the defendant as 
their creditor, and know' nothing of the jirosecutor to w'hom tlie defendant Jiad 
traiisterred Ins business, an acquittal was directed (R. v. iSoath (1907), 71 J. P. 
191, Bosanquet, K.C., ( ’ommon Serjeant). 

( 7 ) As to trustees, see j). 0.30, ante. 

(r) Larceny Act, 1901 (1 Ldw. 7, c. 10), s. 1 (l>). 

(s) IM., s. 1 ; Penal Servitiido Act, USUI (nl & oo Viet. c. 6 !)), s. 1. 

//> hol^ anie. The record of a taxicab is an account within this 

V, .SoAmons (PJO!)), ‘2.3 T. L. P. 747, C. C. A.). 

_ («) Pacification of Accounts Act, 187j (3fS & 39 Vict. c. 24), .s. 1 . This Act 
IS to he reiul as ono witli tlio Larceny Act, lS(il (24 A 25 Vict. c. 90) (ihii/., s. . 4 ). 

IS HU icien m any indictment under the Act to allege a general intent to 
deiiaud without naming any particular person intended to bo defrauded (ihid., 

r i 1 ?i J' iiiiioceut person to make, or to concur 

*■?, -y, i--* 'vithin the Act (J!. v. llidt (l.S.M), 

1 ' i l’®’'“OU who dolivens an account accurate in its 

details and which states the final balance as being “ balance in hand,” does not 

cmninit this although he may not have in his pos.session the amount of 

Bi^^ch balance (A v. I (1899), 19 Cox, C. C. 239, C. C. 1!.). As to the use 

T," -n'n ^ false document with intent to deecivo his principal, see 

(j*) See p. 042, ante. 

(a) Although not so expressly stated iu the section, document or account 

u u 2 
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The punishment for this offence is penal servitude for not more 
than seven nor less than two years, or imprisonment with or without 
hard labour for not more than two years (b). 


1327. Any director, officer, or contributory of any company 
being wound up is by statute guilty of a misdemeanour (c) who 
(1) destroys, mutilates, alters, or falsifies any books, papers, or 
securities, or who (2) makes or is privy to making any false or 
fraudulent entry in any register, book of account, or document 
belonging to the company with intent to defraud or deceive any 
person. 

The punishment is imprisonment with or without hard labour 
for not more than two years (c/). 


1328. Any director, manager, public officer, or member of any 
body corporate, or public company is guilty of a misdemeanour (e) 
who, with intent to defraud, (1) destroys, alters, mutilates, or 
falsifies any book, paper, writing, or valuable security (/) belon 
to the body corporate or company, or (2) makes or cone 
making any false entry, or omits or concurs in omittin 
material jiarticular in any book of account or other document. 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hard labour for not less than tw^o years (</)/ 



1329. A director, manager (//), or public officer of any body 
corporate or public company is by statute guilty of a mis- 
demeanour (f) who makes, circulates, or publishes, or concurs in 


here mentioned must be a document or account belonging to or in possession of 
the employer, or received by the prisoner for or on account of the employep 
and must he so alleged in the indictment {Jt. v. PaJiUy [1900] I K. B. t, 
C. C. E.). The falsification of a mechanical means of recording an account is 


within the Act {It. v. Solomons (1909), 25 T. L. R. 7-17, G. C. A.). 
(5) Falsification of Accounts Act, 1875 (3 


A*** ^9 ^ y • 

vx vw XX.X/V) X k-/ . (3S Sc 39 ^ict* c« 24)j S8. 3t 

Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1_. The defendant may also pehaed 
and required to find sui’eties for good behaviour. Larceny Act, 1801 (24 & 2-> 
Viet. c. 96), s. 117. 


(c) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 21^ 

(r/) I hid. This offence and those previously mentioned in tlA sub-section 

• ^ ^ / I • 


are triable at quarter sessions. 

{e) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 83; see also s. 81 , and as to 

evidence p. 657, note (5), ante. 

{/) See p. 642, ante. 

{(j) Larcenj' Act, 1861 (24 & 25 Viet. c. 96), s. 82. _ 

(h) A person who is de facto manager of the business affairs of the compau 
is a manager within the meaning of the section, ^though he may not liave ee * 
formally appointed to that office ; but a person who merely controls the po 

of the directors or of the company, and who has not been i?-, * 

is not within the section {R. v. Lawson, [1905] 1 K E- 541, 545, 5o0, U -'J' 

(i) Larcenv Act, 1861 (24 & 25 Viet. c. 96), s. 84. There is an intent to decen 
and defraud if the defendant made or published false statements of ac » 
knowing they were false, with the intent that they\should be acted upon y 
whom they should reach {B. v. BM ( 1 899) . 63 J. 328 see also Be^ 
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whom tney snouiareacn wi. v. ooo. x. i.u^/,nnrfe 

Globe Finance Corporation, Ltd., [1903il Ch. 728, 732). 1/ it appears to the cou 


having iurisdiction in the winding up^of public companies in 

• ^ T* A 1 - — - —.1? 
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director, manager, officer, or member of the company h^ been gui 

‘ c which kew -^a-unmally responsible, xmy 


oRence in relation to the company for 
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making, circulating, or publishing any written statement or account 
which he knows to be false in any material particular with intent 
to deceive or defraud any member, shareholder, or creditor thereof, 
or with intent to induce any person to become a shareholder or 
partner therein, or to intrust or advance any property to such 
l)ody corporate or public company, or to enter into any security 
for the benefit thereof. 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hard labour for not more than two years (A). 

Sub-Sect. 5. — Rolhtry. 

1330 . Eobbery is a felony at common law' and also by statute, 
and consists in the felonious taking (/) of money or goods of some 
value from the person of another, or in his presence, if tlie property 
is under his immediate and personal care and protection (m)j 
against his will and either by violence or by putting him in fear. 

The punishment is penal servitude for not more than fourteen or 
less than three years, or imprisonment with or without hard labour 
for not more than two years (n). 

Unless there was a putting in fear, there must have been some 
violence used. The putting in fear must be before or at the time 
of the taking; it is not sufficient if it only follows it(/)). A surrep- 
titious taking from the person is not robbery ; nor is a sudden 
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court may, on the application of any person interestod in the winding up, or of 
its own rnotir)!!, direct the li(piidator to prosecute for the otYence; and may order 
the costs and expenses to be paid out of the assets of the company. In the ease 
of a voluntary winding up the liqui<lator may, with the proviou.s sanction of the 
court, prosecute any snch officer or member for any such offence, and the 
expenses of the prosecution are payable out of the assets of the company in 
jiriority to all other liabilities (Companies (Consolidation) Act, IPOD (S Edw. 7, 
c. 60), s. 217). In deciding upon an api)lication for leave to institute such a 
jwosecution the court will look to see whether such facts are made out as that, 
if they are not shown to bo erroneous or disjilaced by other facts, a conviction 
ought to ensue ; it will not have regard to the interests or advantage of any 
person or clas.«, but will consider whether a good citizen in discliarge of his 
duty to the State would think that in such a case he ouglit to jirosecute and 
bear the exjiense [He. Lo>iiJon and Glohe Finayire (J(/rporation, Lfd.^ [llHl'l] 
] Ch. 728, 766, 765) ; and the court will not refiiso to direct a prosecution 
merely because the law officers have refused to sanction it (ibid. ; see also Re 
Denham ,& Co. (1884), 56 L. J. (cil.) 1116). 

(/:) Larceny Act, 1861 (24 & 25 Yict, c. 06), s. 84; Penal Servitude Act, 
1801 (o4 & 00 \k‘t 0 . 69), s. 1. 

(f) Robbery includes a larceny; as to what amounts to a taking in larceny, 
see p. ()60, <nife. There is a sufficient taking even though the goods be only for 
an instant of time in the robber’s possession (7^ v. fMyier (1784). 1 Leach, 620). 

(m) 1 Ilale, Ik C. 566. If one, having first assaulted another, takes away 
his horse stiniding by him ; or, having put him in fear, drives his cattle out of 
his pasture in his presence ; or takes uj) his purse which, in his friglit, he lias 
^rown into a bush, these are robberies H Hawk. P. C., c. 61. s. 8 ; 2 East, 

P. G. 707 ; R. v. Frauds (1765), 2 Stra. 1015; R. v. Donna/hi (1770), 1 Leach, 
196, 100 ; R. V. Seimay (1859), 8 Cox, C. G. 265). 

(7i) Larceny Act. 1861 (24 A 25 Viet. c. 06), s. 40 ; Penal Servitude Act, 1891 
& 55 V ict. c. 69), s. 1. The offence is triable at (luartor sessions; but an 
otfence under the Larceny Act, 1861, supra, s. 46, is not. 

(e) 1 Hawk. P. C., c. 64, s. 9; R. y. Gnosil (1824), 1 G. & P. 604. 
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snatching unawares, unless some injury be thereby done to the 
person, or unless there has been some previous struggle for the 

possession of the property (p). ■ 

It is not necessary to allege in the indictment, or to prove that 

t lere was actual fear on the part of the person robbed. If money 

be demanded, and the fact be attended with those circumstances of 

teiTor and violence which in common experience are likely to 

induce a man to part with his property for the safety of his person, 
the law will presume fear (q). 

I he mode of threatening or the absence of any verbal threat is 
immaterial, if the circumstances show an intentional putting in 
leai (? ). Nor is it necessary that a demand of money should be 
made, if money is jmid from motives of terror (5), 

It is robbery, if a person is by force or fear compelled to sell his 
goods at an inadequate price, and if the prisoner’s intent was 
felonious (t). The fear may be either of personal violence to the 
person robbed, or to a member of his family (a), or of serious injury 
to his property (h), or of loss of character or place by reason of 
being charged with unnatural practices, where such a charge is 
threatened (c), whether such charge be true or false (d). 

Threats to accuse one of a crime other than unnatural prac- 
tices (c), or to accuse a third person of an unnatural offence (/), 
are not sufficient to support an indictment for I’obbery. 

If money is obtained by means of a threat to accuse of unnatural 
jiractices, this does not amount to robbery, unless the payment is 
made at the time; if the payment is not until after the prosecutor 

(/>) 2 Eas^t, P. C. 702, VOS; 7?. v. Lapio’ (1784), 1 Leach, 320; li, v.MacauIei/ 
(1783), 1 Leach, 2S7 ; It v. 7W-er (1783), ibid. 290 ; It y. Moore 335; 
Itv. lUd/s{lS4b)y 2 Car. & Kir. 214. But where the prosecutor’s watch was 
fastened to a steel chain which went round his neck, and the prisoner stole the 
watch by jerking and breaking the chain, a conviction for robbery was affirmed 
hy the judges (7^. v. iMason (1820), Russ. &Ry. 419). 

(7) Post. 128, approved by the judges in 7^'. v. Domdly (1779), 1 Leach, 193, 
190, 197 ; 2 East, P. C. 715; see also 2 East, P. C. 711 ; 1 Hawk. P. C., c. 34, 
s. 9. But if there is no violence, and the prosecutott’ states that he did not part 
with his property from any apprehension of violence to his person or injuiy to 
his character, but for some other reason, there is no robbery (7^. v. Ileane (1794), 

2 J.each, 016 ; I{. v. Fidler (1820), Russ. & Ry. 408). 

(/■) As wliere a man with a drawn sword, or other circumstances of terror 
indicating a felonious intent, begs alms (2 East, P. 711). 

(*•) It v. Blackham (1787), 2 East, P. C. 711, where the prisoner was attempt- 
ing to commit a rape upon the prosecutrix and without any demand by him, she 
gave him money to induce him to desist. „ 

(0 It V. Simons (1773), 2 East, P. C. 712 ; E. v. Spencer (1783), 2 East, P. L- 
712; see 1 Hawk. P. C., c. 34, s. 14. 

(a) It V. Dunolhp supra. 

(5) Ibid. ; see R. v. Winku'ortb (1830), 4 C. & P. 444. 
f) It v. 7iV«//c, supra; It v. Jones (1776), 1 Leach, 139; 7?. v, 

E. v. IlicJcman (1783), 1 Leach, 278; E. v. Cannon (1809), Russ. 

140 ; It v. lEierton (1819), Russ. & Rv. 375 ; It. v. Ehasiead (1802), 2 Russell on 
Crimes, 100 E. v. Strimjer (1842), '2 Mood. C. C. 261; see, however, A. v. 

Taunton (18-10), 2 Mood, C. C. 118. •. 

{d) E. V. (iardner (1824), 1 C. & P. 479; as to attempts to extort money oy 

threats to accuse of crime, see p. 066, post. 

{e) E. V. Kuewhtnd {\19Q), 2 Leach, 721, 730. 

(y‘) 7?. Edward (1833), 1 Mood. & R. 257. 


( 
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has had time to consult another person or to obtain assistance, the 

offence of robbery is not committed (</). 

A bond fide claim of right to the money or goods taken is a good 

defence to an indictment for robbery {]i). 

The return of the property by the robber Avill not purge the 

offence (0- 

Any property may be the subject of robbery \vhich is capable of 
being stolen ; the value is immaterial, provided it l)e of any value 
at all to the prosecutor (k). Ifc must be the prosecutor’s property 
and have been in his peaceable possession (/). 

One or more prisoners may be charged in one indictment with 
robberies committed upon different persons, if such robberies 
constituted one entire transaction without an interval of time (m). 


1331 . If upon the trial of a person upon an indictment for 
robbery it appears to the jury that he did not commit robbery, but 
that he committed an assault with intent to rol), the.v may find 
him guilty of and he may be punished for the latter offence. No 
person so tried is liable to be afterwards prosecuted for an assault 
with intent to commit the robbery for which he was so tried (n). 

Upon an indictment for an assault with intent to rob the prisoner 
cannot be convicted of a common assault (o). 

Upon an indictment for robbery, or for larceny from the person, 
the prisoner may be convicted of simple larceny (p). 

1332 . AVhoever assaults any person with intent to rob is guilty of 
felony and liable to penal servitude for not more than live or not 
less than three years, or imprisonment with or without hard labour 
for not more than two years (q). 


(7) It. \. tlackaoH (1S02), 1 L(‘ach, lOS, ii. 

(h) n. V. Ihll (1828), a C. <S; 1*. -100 ; 11. v. Ilcmminqs (1S(M), 4 F. & F. oO, 
where the ])i'isoncr had assaulted tlie j)roseoutoi’, who was lii.s debtor, and 
obtained a cheque from him, and it was lield not to be robbery ; see also 11. v. 
JUxU n (1844), 1 Car. & Ivir. 31)5. 

(i) 1 Hawk. P. C., c. 34, s. 2; 7«*. v. Vtui (1781), 1 Leach, 22S. 

yh) li. V. Uinulaj (1833), 5 0, & P. (iU2. 

(/) l(. V. Phijioe (1705), 2 J.each, 073, wliere the prosecutor was compelled 
to i^ive a promissory note, the paper on whicli it was written being tlie property 
of the prisoner, and this was held not to be robbery. Such cases are now met by 
tbo Larceny Act, 1801 (24 A 25 Viet. c. 00), s. 48, \t. (507, post. 

{hi} R. V. (.iiildhis (1842), Cur. cC M. 034, where the indictment contained 
only one count. 

{h) J^arceny Act, 1801 (24 & 25 Viet. c. 90), s, 41. But if a count for an 
ii^sault with intent to rob is added to an indictment for robbery, the i)rosecution 
mavbereciuiredtoelect ui)on wliich count they will proceed (R.y. Uoutih (1831), 
1 Mood. A 1C 71). 

(o) R. V, Woofl/iaU (1872), 12 Cox, C. C. 240. 

Ip) 2 Hale, P. C. 302. 

(7) Larceny Act. 1801 (24 & 25 Viet. c. 90), s. 42; Penal Servitude Act, 1891 
(.H A 55 ^ icf. c. 09), s. 1. The indictment must all 

!/ 

oods 


or an intent to violently steal {R. v. MoiiMh (1795), 2 Leach, 702 ; R\ v. Ilnx/c 
(1842), ('ar. A M. 590). There need be no actual demand for money or good 
(R. V. Tnmtt/ (1783), 1 East, P. C. 418; R. v. S/ianrin (1785), 1 East, P. C. 
421). An assault coupled with a threat to accuse of unnatural })ractice3 with a 
view to extort money is an assault with intent to rob {R. v, Striippr (1842), 2 
Mood. C. 201). As to the effect of a claim of right to the goods or money 
demanded, see R. v. Boden, supra; us to what amounts to an assault, p. 000, 
ante. 
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1333. E^^ryone is by statute guilty of felony (1) who beinearmp,! 

int mT/ f -«t™ment, Jobs! ofiS S 
tent to lob, any j^erson, or (2) wbo, together with one or more other 

1 e sons, robs, or assaults with intent to rob, any person or (3) who 

JtbJr f robbery, wounds, beats, strikesfor uses ’any 

othei peisonal violence to any person (r). ^ 

in offence is penal servitude for life(s); 

the offender may also be sentenced to be once, twice, or thrice 

piivately whipped, provided (1) that in the case of a male whose 

age does not exceed sixteen years the number of strokes at each 

^^Inpinng must not exceed twenty-five, and the instrument used 

must be a b,rch rod ; (2) that in the case of any other offender the 

number ot strokes at each whijiping must not exceed fifty; (3) that 

tlie court must in each case specify the number of strokes to be 

intlicted and the instrument to be used ; (4) that no whipping shall 

talve place after the expiration of six months from the pasfflffi of 

the sentence ; and (5) that in the case of a person sw^^^w to 

penal seivitude the whi 2 ) 2 )ing must be inflicted before lie is removed 
to a convict prison (7). 

1334. It is by statute (a) a felony to steal any chattel, money, or 
valuable security from the 2 )erson. 

Ihe punishment is 2 ^enal servitude for not inore than fourteen 
or not less than three years, or imprisonment with or without hard 
labour for not more than two years (/>). 

Ihe 2^^'operty stolen must liave been completely removed from 
the 2 )erson of the prosecutor. An as 2 )ortation sufficient to constitute 
simple larceny (c) is not necessarily sufficient to support an indict- 
ment for stealing from the 2 )erson (f/) ; but if the pro23erty is 
tem 2 )orarily, though but for one moment, in the prisoner's 
possession, he may be convicted of this o£^0tice(f^). 


* I 

Sub-Sect, 6 . — ExAoriioit Inj Threats. 


r 


1335, It is by statute (/) a felony to send, deliver, 3 utter, or 
directly' or indirectly to cause to be received, knowing the contents 

(r) Larceny Act, 1S61 (24 & 2.0 Viet. c. 9G), s. 4.3. 

(s) / hid. This offence is not tn'ahio at quarter sessions. 

(f) Garrotters Act, 180.3 (20 & 27 Viet. c. 44), s. 1. The provisions of this 
Act also apply to attempts to choke or strangle with intent to commit any 
iiKiictable offence punishable under the Offences against the Person Act, 1801 
(24 A 2o Viet. c. 100), s. 21, p. 002, ante. 






24 A 2o Viet. c. 100), s. 21, p. 002, aide. 

(a) I.arceny Act, 1801 (24 A 25 ^Tct. c. 90), s. 40. 

(b) Ibid.; Penal Servitude Act, 1891 (54 A 55 Viet. c. 09), s. 1. 

(c) See p. 030, ante 


% \ 
s’- 

1 ' 

I 

-H ■ 


oee p. oou, ame. 

{d) lx. V, Th(>m 2 >s(>n (1825), 1 Mood. C. C. 78, -where the prisoner having lifted 
a pocket-book partly out of the prosecutor’s i^ocket, it was held that, although 
guilty of simple larceny, he had been wronglj' convicted of larceny from^ the 

person. The ruling in this case was disap 2 n'oved hy Jervis, C.J., in K- v. 


^imjtsan (1854), Dears. C. C. 421. 424. , 

(c) 1\. v. LajH'er (1784), 1 Leach, 320, wj^re an earring torn from a lady s ear 
dropped in her hair ; It. v. Si!n}ison, sz/y/^j^-watch and chain taken, but a ke^ on 
the chain caught in the prosecutor’s clotriiwhnd prevented an eiitii'e removal. 
(/) Larceny Act, 1801 (24 A 25 Viet. c. 90), s. 44. 
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thereof, any letter or writing demanding of any person with 
menaces, and without any reasonable or prol)able cause (//), any 
property (/O, chattel, money, valuable security (/), or other valuable 
thing. 

The punishment for this offence is penal servitude for life 
or for not less than three years, or imprisonment with or 
without hard labour for not more than two years, and if the 
offender is a male under sixteen years of age, a whipping may be 
added (A'). 

The menaces may be of duress or of other personal violence, 
or of great injury (/), or to accuse the prosecutor of misconduct, 
even though not amounting to an offence against the criminal 
law (m). They must be of such a nature as to unsettle the mind of 
the person to wdiom they are made, and take away that element 
of free voluntary action which alone constitutes consent {}i) ; but if 
the threats are such as ought not to inffuence anybod}*, they will 
not support an indictment (o). 

If the title to the property demanded is in dispute between the 
parties, a threat of personal violence if the property is not given 
up does not constitute the offence, if the prisoner believed he had 
a legal right to what he demanded (p). 

Whether a document contains menaces is a question for the 
jury and not for the judge, unless the judge holds that it can by 
no possible construction involve a tlireat( 7 ). 

It is immaterial whether the menaces or tlireats be of violence, 
injury, or accusation to be caused or made by the offender or by 
any other person (r). 

As the offence consists in sending or causing the letter to be sent, 
an admission by the prisoner that he wrote it is not without further 
evidence sufficient to warrant a conviction (.s*). 

To leave such a letter where it is likely to be found by the person 
whom it is intended to threaten is a sufficient sending (0* 


i'/ 




I ' 






(tj) The words “leasonable or probable cau.se” apply to the money 
demanded, not to the truth of an accusation constituting^ the throat (/’. v. 
JIamiltim (184S), 1 Car. & Kir. 212) ; see also I*, v. Miard (1844), 1 Cox, C. C. 
22 . 

(h) For definition of “ properh',” see p, (584, post. 

fy) 3’\)r definition of “ valuable .'security,” see p. 042, ante. 

[k) Larceny Act, 1801 (24 & 2o Viet. c. DO), s. 44 ; Penal Servitude Act, 1801 
(54 & 55 Yict. c. 00 ), b. 1. The offence is not triable at quarter sessions. 

(/) U. V. (1840), 1 Den. 510, 514. 

(va) n. w TomliuHOi,, [1805] 1 Q. li. 700, C. C. K. ; 7?. v. Chalmers (1807), 10 

Cox, C. C. 450, C. C, 1C ; as to threatening to accuse of a crime, see ss. 40, 47, 
and p. 000, pant. 

(yy) n. V. jValfon (LSGC), Lo. aS: Oa. 288, 208. 

(o) It. V. 'J'omliiiSfm, supra, at p. 710. 

(p) n. V. IhmuHf (1700), 2 East, P. (’. 1110; It. v. WatUm. snpra, at p. 207. 

(7) Jt.v. Carrathers (1844), 1 Cox, C. C. IdS ; It. v. WaHon, supra; It. v. 

2'om(inso/iy supra. 

(r) liUrccny Act, 1801 (24 aC 25 Viet. c. 00), s. 40. This also applies to 
the offonces i)unishable under ss. 45, 40, 47, 48 of tho Act (see p. 000, post). 

{s) It. V. y/oa-e (1880), 7 ('. aC P. 208. 

[t) It. V. ira7«^a/(1810), Russ, k Ky. 898; R. v. (/nma-m/e (1844), 1 Don. 80. 
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Crimixal Law and Procedure. 

1336. It is by statute (a) a felony to demand with menaces (6) or 
by torce any property (c), chattel, money, valuable security®, or 
other valuable thing of any person with intent to steal the same. 

punishment for this oflence is penal servitude for not more 
than live or less than three years, or imprisonment with or without 
hard labour for not more than two years®. 

1337. It is by statute (/) a felony to send, deliver, or utter, or 
directly or indirectlj'- ca,use to be received, knowing the contents 
theieof, any letter or 'writing accusing or threatening to accuse any 
other person of any crime jiunishable by law with death or penal 
seivitude for not less than seven years, or of any assault with 
intent to commit a rape, or of any attempt to commit a rape, or 
of any infamous crime (g) '^ith a view or intent to extort or gain 
by means of such letter or wndting any property, chattel, money, 
valuable security, or other valuable thing from any person. 

The punishment for this offence is jienal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years, and in the case of a male under 
the age of sixteen years a wdiipimig may be added (h). 

1338. It is by statute (/) a felony to accuse or threaten to accuse 
either the person to whom the accusation or threat is made, or any 
other person, of any infamous crime (./), with the view or intent to 
extort or gain from the person so accused or threatened to be 


(«) Larceny Act, 18G1 (24 & 25 Viet. c. 90), s. 45. 

(h) As to menaces, see jn 005, ante. The fact that the property has been com- 
pletely obtained b}’ means of the threats is no defence {IL v. Robertson (1804), Le. 
A Ca. 4S3). A threat to imprison upon a fictitious charge is a menace within the 
meaning of the section {ibid.). It is not necessary to prove an actual demand 
in words if the circumstances show that there was an attempt by the prisoner 
to extort payment by threats (R. v. Jackson (1783), 1 Leach, 207). To obtain 
money by threats, and in particular by the use or threatened use of process of 
law, was an indictable misdemeanour at common law, provided the threats 
were of such a nature as to be calculated to overcome a firm and prudent man 

{R.\. iro(W/ran/ (1707), 11 Mod. Rep. 137); but it appears that such threats must 

have been of personal violence or imprisonment {R. v. Soaiherton (1805), 6 
Last, 120, 140, where it was held that obtaining money by a threat to take 
jiroceedings for penalties was not so indictable). 

(c) For definition of “ property,” see p. 0S4, 

{<!) For definition of “ valuable security,” see p. 642, ante. 

{e) Larceny Act, 1801 (24 A 25 Viet. c. 96), s. 45 ; Penal Servitude Act, 1891 
(54 A 55 A^ict. c. 09), s. 1. This offence is triable at quarter sessions. 

(/) Larceii}' Act, 1801 (24 A 25 Vict. c. 90), s. 40. * i, * f 1 1 

(.</) This expression includes sodomy and bestialit}', an assault with intent o 
commit the same, au attempt to commit the same, and a solicitation, persiiasion, 
promise, or threat offered or made to any person to move or induce him o 
commit or permit the same (ihid.)^ but it does not include a threat to accu&eo^ 
indecent conduct with another male person {R. v. GUfjannon (1899), 03 J. 1 • » 

see also R. \. Norton (1838), 8 C. A P. 071). A threat of this kind ma}, 
ever, amount to a threat to accuse of solicitation to sodomy or of an 
commit or permit that offence; see R. v. Coeper (1849), 3 Cox, C. C. o4( , 
Bratfned (1850), 4 Cox, C. C. 402. . , * i 

(A) Larceny Act, 1801 (24 A 25 Vict. c. 96), s. 46 ; Penal ^^ervituae 
1891 (54 A 55 A^ict. c. 09), s. 1. This offence is not triable at quartei ses 
(/) Ibid., s. 47. 

(/) See note {(j), supra. 
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accused, or any other person, any property, chattel, money, valualde 

security, or other valuable thing. 

The punishment is the same as that for the last-mentioned 

offence (A*). 

1339 , If the defendant intended to extort money by threatening 
to make an accusation, it is immaterial ■whether such accusation, if 
made, would be true or false (/). It is not necessary that the threat 
should be to accuse before a legal tribunal or an officer of the law ; 
it is sufficient if it is to accuse before any third person (ni). If the 
object of the threat is to induce tlie person threatened to buy any- 
thing, there is an intent to extort or gain l)y means of the threat (a). 

It is for the jury to determine what was the nature of the charge 
made, and whether the prisoner in fact intended to make, or to 
threaten to make, an accusation of one of the crimes above 
mentioned ; for this purpose the jury are entitled to consider the 

wliole conduct of the prisoner (n). 

To prove the intent to extort, evidence may be given of tlie obtain- 
ing of money by the prisoner by making similar accusations on 
other occasions (p), unless the intent to extort is manifest from the 
nature of the threat used (ry). 

1340 . Everyone is by statute (r) guilty of felony who, with intent 
to defraud or injure aii}^ other person, by an}'^ unlawful violence to 
or restraint of the person of another, or hy accusing or threatening 
to accuse any iierson of an}' treason, felony, or infamous crime (s), 
compels or induces any person to execute, make, acce})t, indorse, 
alter, or destroy the whole or any part of any valuable security (A), 
or to write, impress, or affix his name or tlie name of any other 
person or lirm, or the seal of any body, corporate company, or 
society to any paper or parchment, in order that the same may be 
afterwards made or converted into or used or dealt with as a 
valuable security. 

The punishment for this olTence is penal servitude for life or for 

(A') Larceny Act, 1801 (Cl A Co Yict. c, !)0), s. 17. This olleiico is not triable 
at quarter sessions. 

(/) JL y. Mmwfe (1802), a F. & F. ;J10 ; 7.h_v, (^rarh-ne/f (18(J(!), 10 Cox, (’. C. 
408, But it may be material iipon tlie (piestion whether tlie intention was o^nly 
to compound a felony or obtain compensation (//. v. Ith’hdi'th (1808), 11 Cox, 
C. C’. 43). The ])rosecutor may ho cross-examined as to tlie truth of the 
eation with the object of impeacliin;^ liis credit, but he cannot be contradicted 
on this point by other evidence (It. v. ( 'rar/cnt l/, snj>ra). 

(//i) R. V. RohiuHim (LSaTb 2 Mood. A li, 14. 



meaning- (//. v. Tuvhtr (ISCG) 

C. C. 248). ^ 

(l') 7u V. supra, at ]). o lO. 

('/) 7i. V. McDoiiKfl/ (ISoO), o Cox, C. C, ld3. 

(r) Larceny Act, 1801 (24 A 2d Viet. c. 00), s. 18. 

(s) >Seo note {jR on p. 000, ante. 

(t) For definition of “ valuable securit}',” see p. 042, ante. ^ 

promise to pay money for a consitleration apjieariiij^ upon tin" lace ol yn 
document is a ** valuable security,” although it is not a negotiable security (A 
V. John (1875), 18 Cox, C. C. U)6j. 
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Criminal Law and Procedure. 

not less than three years, or imprisonment with or without hard 
lahour for not more than ten years (u). 

n -u statute (a) a misdemeanour to threaten to publish 

a libel with intent to extort money or any valuable thing. ^ 

ihe punishment for this offence is imprisonment with or without 
hard labour for not more than three years (h). 

Sub-Sect. 7. — Burglary, 

1342. Burglary is the breaking and entering the dwelling-house 
of another person m the night with intent to commit some felony 
tiierein, whether such intent be executed or not (c). 

Burglary is a felony at coinmon law and by statute (d). The punish- 
ment IS penal servitude for life or for not less than three years, or im- 
pi isonment with or without hard labour for not more than two years (<?), 
The offence must be wholly committed in the night. If the 
biealving be effected in the day and the entry in the night, or 
1 ice lyrsdj the offence is not burglary (/). But if the breaking 
^yith intent to commit a felony be on one night and the entry with 
the^like intent on a subsequent night, this is burglary (g). 

Night is deemed to commence at nine o’clock in the evening of 
each day and to conclude at six o’clock in the morning of the 
next succeeding day (h). 

The place must be a dwelling-house in w'hich a person or his 
family is in the habit of residing. 

It is sufficient if the owner occu2nes the house for a part only of 
the year (/), or if, having occuined it, he leaves it for a time, with 
the intention of returning to live in it again (A), or if he occupies it 
by his servants only, who are members of his family, though he 
himself may never have slept there { 1 ), 

A house to ^yhich the owner has only moved his goods without 
yet having slept there is not his dwelling-house for this purpose (m), 

(;') Larceny Act, 1S61 (24 & 2o Viet. c. 96), s. 48; Penal Servitude Act, 1891 
(u4 & 5') Viet. c. 69), s. 1. 

(a) Libel Act, 184:3 (6 & 7 Viet. c. 96), s. 3, 

(h) I hid. The oflence, it seems, is not triable at quarter sessions (Quarter 
Sessions Act, 1S42 (o & 6 Viet. c. ;38), s. 1). See also title Libel axd Sl^vxder. 

(r) 1 Hawk. P. C., c. 38, s. 1. 

(f/) I hid. 

(e) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 52; Penal Servitude Act, 1891 
(54 ct 55 Viet. c. 69), s. 1. The offence may be tried at quarter sessions, but if 
the case appears to be of a grave or difficult nature, the committing magistrate 
must send it for trial at the assizes (Burglary Act, 1896 (59 & 60 Viet. c. 57)). 

(/) 1 Hale, P. C. 551. The offence is then housebreaking. If two persons 
agree to commit a burglary and one alone breaks on one night, and the other 
enters in his absence on the next night, both are guilty of the whole offence 
{B. V. Jordan (1836), 7 C. & P. 432). 

(//) Ibid.; R. V. Smith (1820), Buss. & By. 417. 

(h) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 1. 

(/) 1 Hawk. P. C., c. 38, s. 11. rt no 

(/.•) B. V. Ntdhrowu (1750), Post. 76 ; B. v. Murry (169S\ 2 East, P. C. 

(/) B. V. Gibbons (1821\ Buss, .'c Bv. 442; B. v. (1810), Buss. A: LV 
185; R. V. Westwood (1822), ibid. 495*. But if a mere caretaker is put ^ 
premises to protect the goods there, neither the owner nor his^ q* 
servants having an intention of living there, the house is not the owner sdwe i ^ 
house (B. V. Flannagan (1810), Buss. A By. 187; B. v. Davies (1800), 2 Leac , 

876; B. V. Smith (1787). 2 Leach, 1019, n.). 

(m) E. V. Harris (1795), 2 Leach, 701 ; R. v. Thompson (1796), ibid. < t • 
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nor is a house wTiich has only been used by the o^Yner for tlie 
purpose of taking his meals, if neither he nor his family have 
slept there (n). 

The building must be of a permanent and not merely a temporary 
nature (o). 

No building, although within the same curtilage with any dwell- 
ing-house, and occupied therewith, is deemed to be part of such 
dwelling-house, unless there is a communication between such 
building and dwelling-house, either immediate or by means of a 
covered and inclosed passage leading from the one to the other (p), 
and the outbuilding, to form part of the dwelling-house, must be 
held w'ith it by the same owner ( 7 ). 

The ownership of the dwelling-house must l)e correctly alleged 
in the indictment (r). The owner for this purpose is tlie [)erson 
who occupies the premises in his own right for residential purposes, 
either by himself or his family or servants (s). 

1343. The breaking which is necessary to constitute burglary may Brcakii^g. 
be either actual or constructive. 

Tlie breaking must be of some part of the liouse, and not merely 
of the outer fence or wall of the curtilage, if sucli wall is not i)art 
of the wall of the dwelling-house or does not oi>en into any 
outbuildings in respect of which burglary can be committed (/). 

(/() V. Martin (ISOU), Puss. tS; Py. lOS. 

(o) 80 tliat a tout or booth in a fair or luarkot is not such a tiomns unfusitaad i-i 
wherein ])urgl:irv may he caunmitted (I Hale, 1\ V. 5o7 ; 1 Hawk. 1’. C’., c. .‘is, 
s. IT), lint a pennaneut building of mud ;ind brick in which th<; jirosec'utor 
slept, though only durino' a fair, was Ixeld a sudicient dwelling-houso (A*. \ . 
iSmifh (is:i:i), 1 Mood. & 'll. •ioti).' 

(^j) liarceny Act, IShl (24 aS: Viet. c. PC), s. o.'i. As to breaking into 

outl)uilding8 not so communicating, see s. 00. 

A/) P. V. JenkitiS (1812), Puss. iS;' Py. 244. 

(r) But the court has power to order an amendment in this respect, if any 
variance appears between the statement in the indictment and the evidence for 
the prosecution (('riininal rrocodure Act, 1S.51 (14 & \d Viet. c. 100), s. 1, 
p. 084, antt). This is one of the cases in which a local description is ne(^essary ; 

«ee p. .387, aitfr. 

W It. V. (Jollett (1828), Puss. & Py. 498; R. v. RrMf/ts (1848), 1 (Vx, C. C. 

261, where it was hold that a tenancy at will was sudicieiit to constitute owner- 
ship. As to the occupation by servants of houses or rooms beh)nging to their 
masters, see R. v. iSfock (1810), Puss. cV: Py. bSo : R. v. (1828). 

Puss. & Py. o2o; R. y. Cam field 1 Mood. C. C. 42; R. v. 1174/(1829), 

1 Mood. C. 0. 248; R. v. Rees (1886), 7 C. & P. o68 ; R. v. Jarcis (1824). 1 
Mood. (7 C. 7. As to alleging ownership ■where the occupation is by partners 
occupying separate parts, see R. v. (/o//e5'(i790). 1 Leach, 887. A club house 
IS not the dwelling-house of the steward, although he resides there {R. v. 

Aside// (1848), 1 Car. & Kir. 198). With regard to lodgings, if the owner 
lives on the premises and there is an interior communication the liouso must be 
alleged to be his dwelling-houso (R. v. Ro/jers (1772), 1 Leach, 9(*, n. ; 2 Kel. 
b8.84; A.y. (1811), Puss. ^tPy. 202; R. v. Uibhuns (1821), Puss. aV: Py. 

d42) ; but if there is no such internal communication, or if the lodging-house 
keeper does not live on the premises, the part broken into must be tlescribed as 
the dwelling-house of the lodger who occupies it (I Halo, P. C. 886; R. v. 

Ro<ftrs, su/)ra ; R. v. Trapshaw (1786), 1 Leach, 427; R. v. Carrell (1782), 

1 Loach, 287). The indictment need not allege the ownership of any goods 
which may have been stolen ; it is sufTicient to allege that the goods were in the 
house (A. V. Clarke (1844), 1 Car. & Kir. 421). 

(0 R- V. Benntit (1815), Puss. & Py, 289 (door in a fence opening into a 
5i^rd) ; A. V. Davis (1817), Puss. &. Py. 822 (area gate). 
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Thus it is not burglary to break chests in a house (a), or external 
fixtures (h), or internal fixtures or cupboards (c). 

It IS an actual breaking either to break with the purpose of 

entering anpuch part of the house as is mentioned above, or to 

open with the like purpose either an outer or an inner (d) door or 
window which is latched or otherwise fastened, or which without 
being fastened is complete!}^ closed (e). 

It is not a breaking of a house to open wider a door or window 

which is already partly open (/), or to enter through a hole in 

a cellar ^Yindow(//), or through an existing hole in the voof(h). 

Lifting a cellar-flap held down by its own weight is a breaking (i). 

I here is a breaking bj^ construction of law when an entrance 

to the house is obtained by fraud (/i), or by conspiracy (/), 

or by threats although no part of the house is actually 
liroken. 


((/) 1 Hale, P, C, oi)S, ool. 

(/>J IL V. Paiue (ISai), 7 C. & P. 13o (shutter box). 
if) Post. 108, 109 ; 2 East, P. C. 489. 

{>/) Even though tlio entering into the house has been through an open door 
or window, it an inner door is afterwards broken (1 Hide, P, C, 553 ; 1 Hawk, 
P, c. 38. s. 4 ; Ji, V. Johnson ^1786), 2 East, P. 0. 488). 

(()_] Hale, 1*. C. 552; P. v. Poster (1828), 1 Lew. C. 17.33; B, v, Oiven 
(182(), 1 Lew. C. C. 35 ; 7?. v. Lan'vence. (1830), 4 C. & P. 231 ; R. v. Jordan 
(IS3()), 7 C. ifc P. 432 ; Ruijh v. (h'iffith (1838), 7 Ad. & El. 827, 83G (lifting 
latches) ; R. v. IRiincs (1821), Russ. & Ry. 451 ; R. v. Ilyams (1830), 7 C. & P. 
441 ; R. V. IhJJ (1818), Russ, tfc Ry. 355 ; R. v. Rohi)(Son (1831), 1 Mood. C. C, 
32 ( ; R. V. Pi-rkes (1821), 1 (’. P. 300 (opening windows). To pick a lock is a 
breaking (1 Hale, P. C. 552 ; Re O'eorye and OohUmiths and Oeuei'al Bnrytary 
Insurance AssocAailon, [1898] 2 Q. R. 137, 139) ; so also is to get down a 
chimney (1 Hale, P. C. 552 ; 2 East, P. C. 485 ; R. v. Brke (1821), Russ. & Ry. 
450). 

(./■) R. V. Rmith (1827), 1 Mood. C. C. 178. But to put the hand through an 
existing hole in a window, and so to undo the window fastening, is a sufficient 
breaking, whether or not the hole be enlarged for that purpose {R. v. livbnmn 
(1831), i Mo{)d, C. C. 327 ; Ryan v. SltUcoclx (1851), 7 Exch. 72, 70). 

(v) R^ V. Letris (1827), 2 C. & P. 028. 

(//) R. V. 87o‘/V/f/s (1834), 1 Mood. & R. 357. 

(/) R. V. Rnssi'il (1833), 1 Mood. C. C. 377 ; R. v. Brown (1799), 2 East, P. C. 
187. There is, howcvi'V, some authorit}’’ the other w’ay ; see /i'. v. Lao'rence 
(1S30), 4 (\ X: P. 231, BOLLAXD, B. ; 7?.^^ (kUan (1809), Russ, .t Ry. 157, in 
which case twelve judges w'ere equally divided. 

(/.') As M’here lodgings are taken with a design to rob the house {d.y. Passey 
(10{)0), Ivel. ()2 : 1 Hawk. P. C'., c. 3S, s. 9); or by fraudulently raisin" the 
line and cry and so obtaining entrance with a constable into the house (Ivel. 

S2 ; 1 Hawk. P. c. 35, .s. 10; s^.also/K v. (Riscoiyne {MHZ), 1 Leach, 280, 
2S1); or by pretence af business (P v. Le Moif {nudnted), Kel. 12; 2 

('. 485) ; or by enticing away a servant {P. v. l/andcins (1704), 2 East, I . L. 
4S5) : or by obtaining possession by a fraudulent action at law {R- v. 

(1{>(!5), Ivel. 43). ,, 

(/) R, y. Farre, snyra; as, cj}., with the ownePs servants {R. v. i.oinoM 
(1730), 2 Stra. 881 ; 2 East, P. C'. 480) ; where, however, _a servant by arrange- 
ment with the owner pretended to connive with the prisoner and let hin- iu ^ 
the house in order that he might be arrested, the prisoner was held not to a\0 
committed burglary, though, as there had been an asportation, 
victed of larceny in the dwelling-honse {R. v. Johnson (1841), Car. A M- “ I A 
(//O R. v. AwaUow (1813), 2 Russell on Crimes, Gth ed., S. But 
house were opened in consequence of the threats and an entry enectea , i i 
the fear of the threats the owner throws money out of the door or win o , 
offence is not burglary, though it will be robbeiy if the inonej is a 
(2 East, P. C. 480). 
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A person who enters the dwelling-house of another with intent to 
commit any felony therein, or who, being in such dwelling-house, 
commits any felony therein, and in either case breaks out of the 
dwelling-house in the night, is deemed guilty of burglary («). 

1344. To constitute the crime of burglary there must be an entry 
of the premises as well as a breaking, and the entry must be 
consequent on the breaking (o). 

The least entry either with the whole or with but part of tbe 
body will satisfy the requirement of an entry (7;); so also will the 
insertion of any instrument, provided it i)e introduced for the 
purpose not merely of making an entry, but also for the purpose of 
extracting property (7) ; so also will the insertion of any weapon, 
if for the purpose of killing the inmates of the house (r). 

If there was a breaking, but there is no sufficient evidence of an 
entry, the prisoner may be convicted of an attempt to commit a 
burglary (.s). 

1345. The intent of the breaking and entering must l)e to commit 
either a common law or statutory felony. 

The particular felony intended to he committed must be alleged 
in the indictment and must he proved as laid (/), hut different 

M Larceny Act, ISGl {‘Ji & '2d Viet. c. 9()), s. d\. The section applies, 
althoutrh the j)ri.soner wiis lawfully in tlio house, if ho comuiiltcd a felony 
there (/t. y. 11 hte.lduii 8 C’. A: P. 7-tT). As in the case of a buiglarious 

breaking in, it will bo sulticient if ho has broken out bv merely lifting a latcli 
{ibid.). Put in li. V. jM^rrennt (KSdO), 4 (’. A P. 'h\, Jior.LANi), Jk, liohl 
that, although unlocking and opening the hall-door was a sulliciont breaking 
out, lifting a traji-door over a cellar whicli was kept down by its own weight 
was not {tied qua-rc, seep. 970, note {i),antv.). In Ak v. M'Kenrnnj (]s:F‘)), 
Jehb, (\ 0. 99, it was held by the judges that the ju'isoner, who had only put 

hi8 head out of u skylight, wliich lie had broken, and bad then fallen back into 
the room, had hrokon out. 

{<>) Ji. y. M/ris (18.34), 0 Cox, C. C. U()9 ; but not necessarily on the same 
night (p. 098, antf ') ; and see snj/nt. 

(p) 1 Halo, Jk (k 0.39, ,3o.3; 1 Hawk. V. (k, c. .'iS, s. 7 ; 7k v. (iihl,o„s (17.32), 

Po.st. lOj ; 2 East, V. (J. 190; 7k v. Ihdht/ (181.S), Puss. A Py. 311 (where the 

naim was put between the glass of an outer window and an inner sliutter); /k 

y. Davis (182.1), Puss. A Py. 499 (where part of the prisoner's finger went 
through a window). 

(1~'‘^*3), 1 T.eacli, -109; 7k v. lloherts 
(18.8) tarnngtons Supplement, 293 ; 7k v. Hast (1828), 1 Mood. C. (\ 183; 
7k V. (/linen (18o()), 4 Cox, C. (k 398. ^ 

(/) 1 Hawk, P. C., c. 38, s. , ; 7k v. (/Drien, sn/fra. It i.s doubtful wliother 

ring a loaded gun into a house, the gun being entireh^ outside, is a sullicient 
en (see 1 Hale, P (k .3.3.3 ; 1 Hawk. 1>. C., c. 38, s. 7 2 East, Ik C. 490). 

(«) A y. Spanner (1872), 12 Cox, (k C. loo. 

Tv; 1> 'n -"m (ILSl), 2 

^ ‘ ^ *1 indictment lies for burglary w'itli intent to 

not a felony at common law, but was made so 
m*"' li V- ^ Stra. 481), Altliougli the intent slioulii bo 

f i n* tbe indictment, it has been lield that an allegation tliat a 
>ii>f **' f Wats, if the commission of such felony were proved, 
/-■//r/v although the intention was not alleged (/kv. 

intf rif r ^ ~ 'f ^ - '^ i practice it is usual to allege botli tlio 

emo lyu-ticular felony and also, if such be the case, that it was 

BO lillpm.'l * i4 ■ steal the goods tlien in the house, it sliould bo 

fl84‘ph V'’’ necohyary to state the owner of the goods (7k v. Latn-s 

(184.3), 1 Cur. Ah, r. 62 7k v. CWAe (1844), 1 Car. A Kir. 421). 


SkCT. 1. 

Taking 

Property 


Entry 


Intent 


672 

Sect. 1. 

Taking 

Propei’ty. 


Evidence. 


Verdict on 
indictment 
for burglaiy. 


House- 

breaking. 


Criminal Law and Procedure. 

intents may be alleged in different counts of the same 
indictment (a). 

An intent to commit a misdemeanour or trespass is insufficient 
to support an indictment for burglary (b). It is immaterial whether 
the intended felony was committed or not. 

1346. Where several burglaries are committed on one night and 
the circumstances are intermixed, evidence of the details of each 
burglary may be given upon the trial of the prisoner for any one of 
them (c). 


1347. If upon the trial of an indictment for burglary it appears 
that the house was not a dwelling-house, or that the breaking and 
entering were not in the night, or that there is no sufficient evidence 
of the entry, the prisoner may be convicted of house-breaking, or, if 
the indictment alleges a stealing and the goods stolen from the 
dwelling-house amounted to £5 in value, of larceny in a dwelling- 
house to that amount, or, if the indictment alleges a stealing, of 
simple larceny (d). 

Upon an indictment of two persons for burglary and larceny one 
may be convicted of the w'hole offence and the other of the larceny 
only (c). 

Sub-Sect. 8. — Uousehreahimj, 

/v-i 

1348. It is by statute (,0 ^ felony to break and 

dwelling-house(/0, school-liouse, shop (i), warehouse (/*;), or counting 


(a) E. V. Thompson (1781), 2 East, P. C. olo. 

(h) 3 Co. Inst. 05 ; E. v. Eohhs (1770), 2 East, P. C. 513. ^ 

(c) E. V. Cohika (1802), 3 F. & F. 833. “If crimes do so intermix, the court 

must go through the detail. I remember a case where a man committed three 
burglaries in one night ; he took a shirt at one place and left it at j 

and they were all so connected that the court went through the history ot toe 

three diSerent burglaries ” (E. v. Uplk (1804), 1 Eos. & P. (x. R.) 

Ellexbokough, O.J., at p. 04). o n r -P JIK- 

(d) E. V. JVithcd (1772), 1 Leach, 88; E. v. Compton (1828), 3 C. & P- 

iL V. Bruokes (1842), Car. & M. 543 ; but not of a distinct larceny committed oi 

a previous day {U. v. Vandercomh (1700), 2 Leach, 708). 

(e) E. V. Ihdterworth (1823), Puss.jS: Ey. 520. 

(/) Larceny Act, 1801 (24 & 25 "N ict. c. 00), s, 50. _ , 

(f/'l As to what amounts to a breaking and entering, see pp. 069, 0( , • 

Breaking open or opening the inner door of a 

adjoining house under the same roof, is a breaking ot the shop {E- 

(1800), S Cox, C. C. 348). 

(h) As to what is a dwelling house, see p. 60S, ante. , 

{/) It appears to be doubtful whether the shop must be a place f ^.jthin 

art^les, JrLhether a workshop a blacksnnth’s shop or forge ^ 


declined to follow v. As the word Modern 

A.S. sceoppa, which meant a booth or shed for trade O"- “Aj' ej that the 

ordinary usage is in conformity with that meaning, it s 

view of Lord Dexman was correct. A photographei outside and 

structural alteration in a private house, ^ j of albums, 

used the ground floor for the exhibition of photographs ami ® converted 

cases and frames, the door being kept open by day was held 

the house into a shop {Windnsou v. liogers (1804), y Vpnt™ hich are not 

(/.) A “ warehouse ” is a place where goods are stowed or k p 
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house (0 and commit any felony (m) therein, or being in any such 
building to commit any felony therein and to break out of the 
same. 

The punishment is penal servitude for not more than fourteen 
or for not less than three years, or imprisonment with or without 
hard labour for not more than two years (n), 

1349. It is by statute (o) a felony to break and enter (p) any 
dwelling-house (</), church, chapel, meeting-house, or other place of 
divine worship (r), or any building within the curtilage, school-house, 
shop, warehouse or counting-house with intent to commit any felony 
therein. 

The punishment is penal servitude for not more than seven or 
for not less than three years, or imprisonment with or without hard 
labour for not more than two years (s), 

1350. It is by statute (f) a felony to enter any dwelling-house (^0 
in the night (/>) with intent to commit any felony therein. 

The punishment is penal servitude for not more than seven or 
not less than three years, or imprisonment with or without hard 
labour for not more than two years (e). 

1351. It is by statute (d) a felony to break and enter any building, 
and to commit any felony therein, such building being within the 


iirunediatoly wanted for sale, and a cellar ninler a shop, and used for that pur- 
pose, is a warehouse (A^ v. ///// (lsi:p, 2 Mooil. A' R. d.VS). 

(G A “ counting-liouse ” is a part of a coinniercial estal)lishinent in which 
the book-keeping, correspondence etc. arc carried on. lint it lias been held 
that a solicitor's oHico may bo a coiuiting-honse (AV CVc<7.v 11 W. R. 

^•M). A weighing room at a factory in which accounts of weights and work- 
men s times were kept, and whore wages were ])aid, wa*^ held to be a counting- 
houso within the moaning of the section (A*, v. (KSol), 2 JJen. 2:jo) ; see 

also Pitrc!/ v. .l/mYroM (1870), L. R. o (’. P. 2o2, 2o(>, 201. 

{in') If the telony committed in the house is alleged to be larceny there must 
bo some ovidonco of asportation (as to which, see p. 080, anfr) ; but it need not 
bo sh()wii that the goods were removed from tlie liouso (A*, v. AmPt' (1831), 

indictnient alleges a larceny, it must state the goods 
which woiy. stolon, and where }u-oof of the larceny failed on account of the 
goods specified not being in the house at the time it was heM that the prisoner 

could not bo convicted on that indictment of breaking and entering the house 

and attempting to Bfeal (/A v. ^^Phe^sol, (18.57), Dears. A R. 1J)7, where the 

goods had boon previously stoleu by another thief) ; but as to attemjits of this 
kind, see p. 2o9, ante. ^ 

1 c- 90), s. 50; Penal Servitude Act, 

■ (-> A oo ^itt. c. (i9), s. 1. This olfence is triable at ouarter sessions. 

(o) Larceny Act, 1801 (21 A: 2.5 Viet. c. 90), s. 57. 

( />) As to what amounts to breaking and entering, see pp. (J09, 071, ante ; 

and see note (//i), sapra. o ii > > > 

(y) As to what IS a dwelling-house, see p. 008, ante. 

(r) As to sacrilege, see p. 075, j,ost 

rvi'U- Vict.c._96), s. 57; Penal Servitude Act, ISOI 

c. >J), s, 1. Ihis olfence is triable at (luurtcr sessions. 

(0 Jjarceny Act, l.Slil ('it A 2d Viet. c. iHi), s. 54. 

(o) As to what IS a dwelling-house, see p. 0(iS, antr. 

(5) pu- definition of “ night,” sec p. (i(iS, ante. 

Servitude Act, 1891 

(64 vt . 1.1 ^ let. c. (.9), s. 1 . This oflonce is trluhlo at 


(d) Larceny Act, 1801 (21 & 25 Viet. c. 90), s. 55. 
H.L. — IX. 
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curtilage (r) of a dwelling-house (/) and occupied therewith, but not 

fpTn”® ^ building to commit any 

felony therein and to break out of the same. ^ 

Ihe punishment is penal servitude for not more than fourteen 

noi less than three years, or imprisonment with or without hard 
labour for not more than two years (/;). 

1352 . It is by statute (i) a felony ( 1 ) to steal in any dwelling, 
house (A) any chattel, money or valuable security (0 to the value in 
the who e of £5 or more(m), or (2) to steal in a dwelling-house 
any chattel, money, or valuable security to any value, and by any 
menace or threat to put anyone being therein in bodily fear (?i). 

Ihe punishment for such offence is penal servitude for not more 
than fourteen years nor less than three years, or imprisonment 
with or without hard labour for not more than two years (o). 

1353 . Everyone is by statute Qi) guilty of a misdemeanour 
(1) w’ho is found by night (q) armed with any dangerous or offensive 

(e) If tbe building within the curtilage has a communication between itself 
and the dwelling-house, either immediate or by means of a covered and inclosed 
passage leading from the one to the other, it is a part of the dwelling-house, and 
the oit'onco is burglary (see LnrcenyAct, 1861 (24 & 2o Viet. c. 90), s. olS, and p. 009. 
<i/ife). “ Idle curtilage is a small court, 3'ard, garth, or piece of ground attached 
to ii dwelling-house, and forming one enclosure with it, or so regarded by the 
law ; the^area attached to and containing a dwelling-house and its outbuild- 
ings ” (New English Dictionary, Murraj*). The outer fence of the curtilage 
not opening into any of the buildings was no part of the dwelling-house, 
even before the Larceny Act, 1801 (24 & 25 Viet. c. 90) (B. v. Bennett 
(1815), Russ. & R}'. 289); nor was an area gate, if there was a door between 
tlie area and the house {R. v. Baris (1817), Russ. & Ry. 322). East apparently 
considered the words “ within the curtilage” as sjmonyinous with “within the 
same common fence ” (2P.C.493); andseeA.y. UVsf^coor/(1822), Russ. & -195. 

(/) As to what is a dwelling-house, see p. 008, ante. 

(</) As to what is “part thereof,” see Larceny Act, 1801 (24 & 25 Viet. c. 90), 
s. 53. 

(A) //uV/., s. 55 ; Penal Servitude Act, 1891 (54 & 55 Viet. c. 09), s. 1. This 
offence is triable at quarter sessions. 

(0 Larceny Act, 1801 (24 & 25 Viet. c. 96), ss. 00, 01. 

(/.•) The dwelling-house must be sucli a house that burglaiy could he com- 
mitted in it (2 East, P. C. 499, 044). As to what is such a dwelling-house, see 
. ()08, ante. A person may bo convicted of this offence although he himself is 
10 owner of the dwelling-house (It. v. Bowden (1843), 2 Mood. C. C. 285). 

(/) Por definition of “ valuable security,” see p. 042, ante. 

(m) If the indictment charges only an attempt to steal goods in the dwelling- 
house it need not specif}' any particular goods (B. v. Johnson (1804), Le. A ba. 
489). Tho goods must be under the protection of the house, deposited there 
for safe custody ; it is not sufficient that they are on the person of one who is in 
the house, or that they are under the eye or personal care of someone jvho 
happens to bo there {R. v. Owen (1 792), 2 Eagf, P. C. 045 ; B. v. Casikdiw' 0 ' -l-h 
ibid.; B. y. (1794), 2 Leach, 040," 643, n. ; B. y. C'awy/Af// (L9-), - 

Leach, 504; B. v. 7h^/or (1820), 2 Ru.^-s. & Ry. 418; R. v. 6V/rro// (I82o l 
Mood. C. C. 89). The question whether goods are under the jirotection of e 
house or in the personal care of the owner is one for the judge and not for 
jury (R. v. Tiiomas (1827), Carrington, Supplement, 295). „ 

(//) Tho indictment must state that the person in the house was put m ea 

by the prisoner (If. y. (1 795), 2 Leach, 071). . , , 

‘(o) Larceny Act, 1801 (24 A 25 A’ict. c. 90), ss. 00, 01 ; Penal Scryitmic Act, 

ISOI (54 A 55 Viet. c. (>9), s. 1. This offence is triable at quarter se==ions. 

(}}) Larceny Act, 1801 (24 A 25 Viet. c. 90), s. 58, 

(7) For definition of “ night,” sec p. 008, ante. 
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weapon or instrument, with intent to break or enter into any 
dwelling-house or other building whatsoever, and to commit any 
felony therein (r), or (2) who is found by night having in his posses- 
sion (s) without lawful excuse (the proof of which excuse lies on 
such person) any picklock key, crow, jack, bit, or other implement 
of househreaking (t), or (3) who is found by night having his face 
blackened or otherwise disguised with intent to commit any felony, 
or (4) who is found by night in any dwelling-house or other 
building whatsoever with intent to commit an}^ felony tlierein. 

The punishment for this offence is penal servitude for not more 
than five nor less than three years, or imprisonment with or without 
hard labour for not more than two years (a) ; if the prisoner lias 
been previously convicted either of felony or of such misdemeanour, 
he may be sentenced to penal servitude for ten years (b). 


Hkct. 1. 

Taking 

Propeity. 


1354. It is by statute (c) a felony to break and enter (d) any sacrilege 
church (c), chapel (/), meeting-house, or other place of divine 
M'orship and commit any felony therein, or being in any such place 
to commit any felony therein and break out of the same. 

The punishment is penal servitude for life or for not less than 


(r) An iiulictinent under this p-irt of the section must allege the particular 
house or building intended to bo broken or entered, and (probably) the particular 
felony intended to bo committed (7/. v. Jarrahl (KSOd), Le. & Ca.‘ 301). 

(s) AVlierc several persons are engaged in ono ])arty\vitb the common purpose 
of housebreukiug, the possession of iiti])lements of housel)reaking by ono is tlie 
possession of all {IL v. Thompson (ISO!)), 11 Cox, C. C. 302, C. C. li.). 

(/) Any implement capable of being us(*d for the purpo>e of housebreaking is 

an implement of housebreaking within the meaning of the statute, though it 

may also bo capable of an innocent use, cjj., a key ora chisel, if the jury find 

that the prisoner had it in his possession for the ])urposo of housebreaking (/*. 

V. OldhcDti (lSo2), 2 I)en. 472). In the section as printed by the King’s printer 

there is no comma after the word pic-klock ” (see II, v. bhiham, snpva, 471). 

I ho comma is inserted in Oreaves’ Criminal Consolidation Act, and in 2 liusseli 

on Crimes, 30; but “picklock key” is a phrase in use (see Murray, New 

Ji-nglish Dictionary, VII., S27). In an indictment under this part of the section, 

It IS not necessary to allege an intent to commit a felony (A. v. BaiUn (1833^ 
Dears. C. C. 244). 

(a) Larceny Act, 1801 (24 A 23 Viet. c. 90), s. 38; Penal Servitude Act, 1891 

(.>4 A 00 Vict. c. 09), s, 1; Larceny Act, 1801, s. 117. This olfence i.s triable at 
quarter sessions. 

Act, 1801 (24 A 23 Vict. c. 90), s. 39; Penal Servitude Act, 1891 
(o l A oo \ ict. c. 09), s. 1. 

(r) Ibid,, 8. 50. 

(</) As to what amounts to a breaking and entering, see pp. 009, 071, emfe, 

(c) A ^cstry formed out of what had formerly been the church porch was 
hold to bo part of the cburcli (A. y. Brans (1842), Car. A U. 298); a church 
tower, to )vhich access is gained througli tlie church, is part of the churidi (A. 

•^T 1 * ’ ^ ^ ‘ > iicither tlie ownorsliip of the church, if it is 

a parish chnrcli, nor, if the felony committed therein was larceny, the ownersliii) 
ol lie goods, need, it appears, ho stated (A. v. Xirho/as (1813), I'Cox, C. (\ 218'i ; 
but if the goods appertain to the church they may be alleged to be tbo goods of 
the parishioners or m the case of a chapol-of-ease, to ho the goods of such and 
such a person, oe., the person who has the custody of them (2 East, P. C. (Jol ) ; a 
fixed olleitorybox and its contents may bo alleged to be the property of the 

Den. 102). 
and (//. V. 
decided on 

A dissenting chapel should be described in an indictment us a meeting-house. 

X X 2 
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Sub-Sect. 9. — Receivinrj Stolen Goods. 


1355. Eeceiving goods knowing them to have been stolen is a 
ment\T) misdemeanour punishable by fine and imprison- 


1356. By statute (i) everyone is guilty of felony who receives any 

chattel, inoney, valuable security (/,), or other property (0 whatsoever 

t le stealing, taking, extorting, obtaining, embezzling or otherwise 

cisposing of ^Yluch amounts to a felony (n;), knowing the same to 

have been feloniously stolen, taken, extorted, obtained, embezzled 
or disposed of. 

^ A peison charged with this offence may be indicted and convicted 
eithei as an accessoiy after the fact or for a substantive felony (??), 
and in the latter case whether the principal felon has or has not 
been previous!}" convicted or is or is not amenable to justice (a). 

The punishment for such receiver, however convicted, is penal 
servitude for not more than fourteen or not less than three 3 "ears, or 


_(.v) Larceny Act, 1801 (2-1 A' 2o Viet. c. 90), s. 50 ; Penal Servitude Act, 1891 
(54 A 55 Viet. c. 09), s. 1. This offence is not triable at quai'ter sessions. 

(h) 1 Hale, P. C. 020 ; the bare reception of the goods with a guilty know- 
ledge did not render the receiver an accessory after the fact, as it was the 
goods, and not the thief, which were received and harboured ; but in Hale’s 
o])inion (/5/f/.), if the thief came himself to the receiver and delivered the goods 
to him to keep for him, or if the receiver took the goods to facilitate the thief's 
escape, or to furnish him with supplies out of them, and so sui)])Iied him, this 
would make the receiver an acccssoi'v after the fact. 

(0 Laicenv Act, 1S(>1 (24 A 25 Viet. c. 96), s. 91. 

(/.■) For definition of “ valuable security,” see p. 642, ante. 

(/} For definition of “ property,” see p.‘ 684, ;jo.sY. 

[m] /.c., either at common law or by virtue of the Larceny Act, 1861 (24 A 
25 Viet. c. 96) ; as to what may be the subject of larceny, see p. 6if6 et seq., 
ante. 

(//) /.e., for receiving the stolen goods well knowing at the time when he 
received them that they had been feloniously stolert ; in such an indictment 
the name of the thief, if it is not known, need not be alleged {R. v. Thomas (1760), 

2 East, P. 0. 781 ; R. v. Baxter (1792), 2 East, P. C, 781 ; R. v. Jercis (1863), 

6 C, A P. 156). AYhere, upon an indictment against one person for .stcabng 
and another for receiving the goods “ so feloniously stolen as aforesaid,” the 
person alleged to be the thief was acquitted, Pattesox, J., held that the 
receiver could not be convicted, although tlie goods were proved to have been 
stolen by someone (R. v. Wnolford (ls34), 1 Mood. A R. 384); but where an 
indictment alleged in the fiist two counts that the prisoner stole the goods of 
11., and ill the third count that he had received the same goods “ so as afure.saia 
feloniously stolen.” and the jury acquitted him on the first two counts, but 


convicted him on the third, the court uplield the conviction, but without pui- 

siwra {R. v. (Rraddock (1850), 2 Ben. '^1 


porting to overrule R. v. \VooIf< 


see also R, v. Unnthy (1860), Bell, C. C. 238 (where, upon similar 


sKja'a, tho Court held that the words “so as^aio 

ly be construed to mean siinjily stolen goods, an 


those in R. v. Craddock 
feloniously stolen ” may 

the words “ so as aforesaid ” were an immaterial averment). ^ , j 

(o) If after the receiver has been convicted the principal is 
the conviction of the receiver will still staud (R. v. Ilnyhes (1860), Be , 

242, 248). 
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imprisonment ^vith or ■without hard labour for not more than two 
years, and, if the offender is a male under the age of sixteen, a whip- 
ping; but no person, in whatever manner he has been tried for receiv- 
ing, is liable to be prosecuted a second time for the same offence (7^. 

1357, Everyone is by statute (f/) guilty of a misdemeanour who 
receives any chattel, money, valuable, security, or other property, 
the stealing, taking, obtaining (/*), converting, or disposing whereof 
is made a misdemeanour by the Larceny Act, 1861 (.s), or the Larceny 
Act, 1896(0, or the Larceny Act, 1901 (a), knowing it to liave been 
unlawfully stolen, taken, obtained, converted or disposed of. 

A person charged with this offence may be indicted and convicted 
thereof whether the principal has or has not been previously con- 
victed, or is or is not amenable to justice. 

The punishment is penal servitude for not more than seven or not 
less than three years, or imprisonment with or without hard labour 
for not more than two years, and if the offender is a male under 
the age of sixteen he may be sentenced to a whipping (^a). 

1358. In an indictment for feloniously stealing (/>) any property 
a count or several counts may be added for feloniously receiving 
such property or any part of it (r) knowing it to have been stolen. 
The prosecutor is not to Ije put to his election, and the jury inay 
find a verdict of guilty either of stealing the property or of receiving 
it knowing it to have been stolen, or that some of the prisoners 
named in the indictment were guilty of the one offence and some 
of the other (d). 

Any number of receivers at different times of the stolen property 
or parts of it may be charged with sul)stantive felonies in the same 
indictment, and may be tried together, although the thief is not 


need not be alleged 


(yj) Lavccny Act, 18(>1 (24 Oc 25 Viet. c. 00', s. 01 ; see also the Accessories 
and Abettors Act, ISOI (24 A 25 Viet. c. !J4), s. d ; i’enal Servitude Act, Isbl 
(54 A 55 Viet. c. (JO), h. 1. 

(fy) I.arceiiy Act, ISfJl (24 A 25 Viet. c. 0(i), s. 05. 

(r) An indictment for receiving goods obtained by false pretences must allege 
that they were obtained by false pretences; it is not sullicient to allege that 
they were “unlawfully obtained, taken, and carried away” {R. v. IIV/sou 
(Isas), 2 ^^ood. (\ C. 52) ; but the particular false pretences ne 
in tiie indictment (7Vn//or v. /•., [1805] 1 (i. 13. 25). 

(.s) 24 A 25 Viet. c. 00. 
p) 59 A (JO Viet, c. 52. S(*e p. (J80, post, as to this Act, which is to have effect 
as ])art of the T.arceny Act. 18(>1 (24 A 25 Viet. c. 00). 

(n) 1 Edw. 7, c. U) ; see }). (JOO, aotr, as to this Act, which is to have effect as 
part of the Larceny Act, 18()1 (24 A 25 Viet. c. 00). 

(<0 T.arceny Act, 18(J1 (24 A 25 Viet. c. 0()), s. 05 ; Penal Servitude Act, ISOl 
(54 A 55 Viet. c. 00), s. 1. 

(5) The sanie ajiplies where the taking or obtaining is a misdemeanour, no 
express provision to this effect being necessurv as the receiving in such a case is 
only a misdemeaTiour ; see sopra. 

(c) Put where an indictment for .stealing certain goods contains a count for 
receiving those and other goods the prosecution will be retjuired to elect uixnx 
which cliiu'ge they will proceed (R. v. Ward (1800), 2 F. A E. 19). The count 
for receiving must allege that the money or goods charged to liave been received 
are the same or part of the same as those alleged in the first count to have been 
stolen (/(. V. (1852), 0 Cox, C. ('. 12. C. C. R. (Ir.)). 

(-/) Larceny Act, 1801 (24 A 25 Viet. c. 0(J), s. 02. 
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jusSf)/” indictment or is not in custody or amenable to 

trial of two or more persons indicted for iointlv 

nm nn"? 'f If separately received 

proVed totnv? may convict such of thL as are 

2)1 o\ eel to liave received such parfc(y). 

anv orthr,!'r“''^f^® I''""®® oi' has had 

tried (r/)^^ Pioperty in his possession, or where the principal maybe 

1359. A receiving imports possession, and there must be proved 

hy the accused, either actual or 

p- control over the goods. The possession of the 

leceiver must be distinct from that of the thief, so that the mere 
eceiving a thief with stolen goods in his possession does not alone 
constitute a man a receiver of the goods (/). A claim made to the 
gooc s IS not e\idence of 2)ossession or receiving (j). It is unnecessary 
^ a manual 2 )ossession of the goods by the prisoner; it is 

sumcient that they were under his absolute control (/f),or that he is 
in joint 2)ossession with the thief (/). Goods which are in the hands 

of an innocent agent or bailee of the accused are in the constr 
l)ossession of the latter (m), 

A person who is guilt}^ of stealing goods as a prineijial in either 

the first or the second degree cannot be convicted of receiving 
them 00. 



(0 Larceny Act, ISOl (24 & 2a Yict. c. 90), s. 90. 

(y ) /lufL, s, 94. This section was applied where there was no evidence of 
any joint receipt but each of the prisoners separate!)' received the whole of the 
stolen property (IL v. Reardon (ISCO), L. E. 1 C. C. E. 31). 

{</) Larceny Act, ISOl (24 2o Viet c. 90), s. 90. If upon an indictment 
against two persons for larceny and receiving the venue is laid in county A., 
and the count against the receiver alleges the receiving to have been in county 



(A) Earo knowledge of the whereabout.s of stolen goods does not amount to 
constructive possession, where there is no evidence that the person to wliose 
jiossession the goods have been traced either saw them or interfered vMth them 
(/A y. Orns (1908), 73 J. P. lo, C. 0. A.). A master cannot be convictecRjn mere 
receipt by his servant ; there must be evidence that the servant received with the 
authority or knowledge of the master (/A v. Reardon (1908), 72 J. P. 

C. (’. A.). 

(/) YA V. JVdei/ (18.50), 2 Den. 37, 48, oO. 

(./) YA V. ///// (1849), 1 Den. 4d3. 

{//) h\ V. Smith (18.55), Dears. C. C. 494; YA v. I/ohson (1854), Dears. C. C. 
400; /A V. J/dler (1853), 0 Cox, C. C. 353, C. C. E. (Ir.). 

(i) It. V. Smithy snjn-a. 

{m) YA V. Cri/er (1857), Dears. & B. 324 ; Y?. v. Ror/ers (1868), L. E. 1 C. C. E. 
136. ^ 

(//) Y?. V. Omen (1825), 1 Mood. C. C. 96; R. v. Ferkins (1852), 2 Den. 4o9; 
YA v. Cog(/ins (1873), 12 Cox, C. C. 517, C. C. E. In these cases the pnncipalm 
the first degree delivered the goods to the principal in the second degree, ana i 
was held that the latter could not be convicted of receiving; see also YA '• 
Kedt/ (1847), 2 Car. A Kir. 379; YA v. Jh/er (1801), 2 East, P. C. 767 ; v. 
Atwell (1801), 2East, P. C. 768 ; YA v. Hilton (1858), Bell, C. C. 20, 26; /«• 
Orwnccll (1839), 9 C. & P. 365 ; YA v. De.nsUof (1834), 6 G. & P- 399. As to goods 
stolen abroad and brought by the thief into this country, see p. 680, post. 
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1360. A husband may be convicted of knowingly receiving Sect. i. 
property stolen by his wife (o), but a wife cannot be convicted of Taking 
knowingly receiving property stolen by her husband ( /i). Fro^y. 

If a Avife i'ec6ives stolen property directly from her husl)and, she pi^sband and 
ought not to be convicted of receiving, as it is to be assumed that wife. 

she acted under marital coercion (q). ^ • • at 

Where a husband and wife are jointly indicted for receiving, the 

wife may be convicted if there is evidence of a receiving by her 

separate and apart from the husband (r). i i 

If stolen goods are received by a wife without her husbands 
knowledge, and he, upon becoming aware of it, passively assents to 
what she has done but takes no active part in the niattei, he is not 
guilty of receiving (s), but it is otherwise if, although he may not 
touch the stolen property, he ratifies what she has done it). 

1361. It is immaterial whether the accused received the goods for What 
profit, or merely to assist the thief, or for the mere purpose of iecei\m_. 

concealment {n). • a i c n • 

A receiver from another guilty receiver may be convicted oi tins 

offence (x). 

If the accused has stolen the goods from the thief, or taken 
them from him without his concurrence, he cannot, it seems, be 
convicted of receiving them (;/) ; he commits a new larceny of the 
goods. 

At the time of the receiving the goods must still be stolen 
property ; if, after the stealing l)ut before the receiving, they have 
come liack into the possession of the owner or his agent the accused 

cannot be convicted of receiving {z). 

If, after the larcenj' and before the receiving, there has been a 
change of form in the chattel stolen but the identity remains, the 
receiver may be convicted of this offence (^0* indictment 

charges a stealing and receiving of goods and the evidence shows 
that it was only the proceeds of the stolen goods which were 
received by tlie person accused as receiver, the latter cannot bo 
convicted on that indictment (I/), 

(o) l{. V. M'Afhei/ (1S02), Lo. & Ca. ‘i'iO. 

( ji) II. V. Jinniks (ISoS), Dears. C. C. IS J. 

( 7 ) li. V. J/W/cr (1S2()), 1 Mood. C. 0. MS; I!, v. lirooks (iSoiJ), Dears. C. C. 

DSl; li. V, JMuf/ro/vr (ISCO), 8 Cox, C. (’. 281. C. C. ll. 

(r) II. V. Jluiucs (laOO), (iO C. J. (q. b.) GSl, C. C. 11. 

{.i) R. V. Jh-iiNj 0^'W), Dears. tV B. 820. 

(/) As bv bargaining with the thiel' as to the price (/?. v. ]\ti(><hrar<l (1802), 

Le. a'c Ca. * 122 ). 

(m) iO V. Jktris (1838), 0 C. & P. 177 ; II. v. llichurAson (1884), 0 C. (.'c P. 88 o, 

8 80. 

( r) R. V. ReanJin, (1860). L. P. 1 C. C. P. 81. 

(//) R. V. Rnit (ISlo), 1 Cox, C. C.201 ; TI. v. Ilhdc (184-i). 1 Car. & Kir. 780. 

(.:) R. V. (lS.7o), 0 Cox, C. (’. 419. (\ C. P. ; R. v. SrJunir/t (1800), 

L. P. 1 C. C. P. lo; R. V. //ro/ror/.-(lS78), M (’ox. C. (’. 110; R. v. 

[1892] 2 (i. Ih o97, C. ('. P. In these cases the property ha<l been stolon, but 
was recovered by the i>rosecutors or their represontativos, who then, with the 
view of entrajjping the receiver, caused it to be dedivored to him. 

(o) As wliere a sheep was stolen and converted into mutton (R. v. Cutrell 
(1790). 2 Past, P. C. 017), and see p. 282, (tufr. 

{h) R. V. Walkfet/ (1829). -4 C. A P. 182, where six £100 notes were stolon by 
the thief, who changed them into notes of Binuller denomination which he 
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1362. To establish the statutory offence of receiving the goods 

one ummlir 'of f “ ^ feloniously receiving goods stoLi by 

the accused may be indicted for the common law misdemeanour 
ot receiving stolen goods (//). 

. Pyo':e that the goods were stolen a confession by the thief 
IS admissible if it was made in the prisoner’s presence, but not 
otherwise ; if the thief has been convicted on his own confession 
or otherwise, proof of his conviction is not evidence, on the trial 
ot the receiver, that the goods were stolen. In other respects 
evidence of the larceny which would he admissible against the thief 
‘^dmissihle tis ])rund facie evidence on the trial of the receiver (i). 


i 


• Ml Muuiu ue chuiiiibsiuie againsi cue iniei 

evidence on the trial of the receiver (i), 
Ihe thief is an admissible M’itness, but the alleged receiver should 
not be convicted on his evidence alone without corroboration (A). 

1363. Anj’ person who, without lawful excuse, receives or ha!^ii 
his possession^in the United Kingdom (/) any 2)roperty stolen outside 
the I nited Kingdom, knowing it to have been stolen, may be 
by statute indicted for such offence in any county or place in which 
he has or has had the jiropert}" (///). 


delivered to the other jirisoner who was cbarp;ed with receivinp^ the £100 notes, 
\\ hether such a receiver can be convicted upon a separate indictment which 
cliarges him Avith receiving the proceeds of tlie stolen propertv is doubtful; see 
f. V. Chappie (18-10), 9 0. P. Hod; R. v. AV>/».so// (1804), 4 F. & F. 4H; R v. 
Lfhoft (1908),! Cr. Ap]). Rep. lo ; 2 Russell on Crimes, 430, n. 

(r) 24 & 25 Yict. c. 90. 

(d) 8ee Larceny Act, 1890 (59 & 00 Viet. c. 52), s. 1 (4); and Larceny Act, 

1901 (1 Edw. ,, c. 10), s. 2 (2), As to the indictment, see JI, v. Stride^ [190S] 

1 K. IL 017. 

(c) This being an offence created by the Larceny Act, 1808 (31 & 32 Viet, 
c. 110), s. 1. see p. 635, aate ; JL y. Smith (1870), L. R. 1 C. C. R. 200. 

(f ) All otlence against the ^Married Women’s Property Act, 1882 (45 & 46 Viet, 
c. (5), 6s. 12, 10, see]). 634, (Dite ; R. v. Streeter, [1900] 2 (4. B. OOL C. C. R- 
The rule was the same before that Act (//. a'. ( 1877). 2 Q. B. D. 3(0, 

C. C. R.. distingui.shing 7?. v. J)eer (1802) 32 L. J. (Af. 33, C. C. R., where the 
AA'ite had been assisted by another jierson in stealing the goods). 

{</) And also, it is submitted, in the former. 

(5) It. V. laf/ne, [1900] 1 K B. 97. C. C. R. In such a case it is notnecessary 
that it should apjiear on the face of the indictment that the goods AA^ere stolen 
under such circumstances that there aatis no offence at common law or under the 
Larceny Act. 1801 (24 & 25 \ict. c. 90). 

(0 v. r/fn/c/-(1832), 1 Mood. C.C. 347, C.t’.R.; /i*. v. (CVx (1858), 1 F. & b- 


LIICIC iaCL LUctU tilt? lUillMl III i ^ — 

held not to be a sidficieiit corroboration, as the thief himself might ha\e pu 


them there {It. v. 7Va^/ (1805), 4 F. A F. 315). . , 

(/) See It. v. (Iraham (1901), 05 J. P. 248. In that case the prisoners, wio 
had themselves stolen goods in Paris, Avere convicted at the North Lon o 


Jiau. oiUltril ^UUU^ ill XUll^^ \\ ei LUIlViClc-u 

Sessions of liaving such goods in their possession in the United Kingdom- 

(m) Larceny Act, 1896 (j!) A 00 Viet. c. 52), s. 1 (I): R- v- Ransje T 

J. P. 530. The Act is to be construed and have effect as part of the Laiceny > 
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For this purpose property is deemed to liave l;een stolen ^vhore 
it has been taken, extorted, obtained, embepled, converted, or 
disposed of under such circumstances that if the act had lieen 
committed in the United Kingdom tlie person committing it would 
have been guilty of an indictal)le offence according to the law for 

the time being of the United Kingdom {n). 

Such offence of receiving is a felony or misdemeanour according 
as the act committed outside the United Kingdom would have been 
a felony or misdemeanour if committed in England or Ireland (o). 

The punishment for such oftence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or with- 
out hard labour for not more than two years ( p). 

1364 . If any person in any one part of the 1. nited Kingdom receives 
or has in his possession any money or other ])roperty which has 
been stolen or otherwise feloniously taken in any other part of the 
United Kingdom, such person knowing such property to have been 
stolen or otherwise feloniously taken, he may be indicted, tried and 
punished in that part of the United Kingdom where he so receives 
or has sucii property as if it had been originally stolen or taken in 
that part {q). 

1365 . In an indictment for receiving stolen goods it must he 
alleged, and it must also be proved, that the accused at the time 
when lie received the goods knew that they were stolen or 
dishonestly obtained (a). It is not necessary to show that he knew 
the exact nature of the principal offence, nor that his knowledge 
should have amounted to certainty. It is sufficient if the jury is 
satisfied that he believed that the property had been stolen or 
dishonestly obtained {h). 

The t)Ossession b}’ a person of property wdiicli has been recently 
stolen is some evidence, in the absence of a reasonable explanation 
by him as to how it came into his possession, that he either stole it 
or received it knowing it to be stolen, ^^hetherit is evidence of 
larceny or of receiving dej^ends upon the circumstances of the 
case(c). The weight of such evidence depends upon the nature of 

18G1 (24 it 2.) Viet. c. 9G) s. 1 ( 4 )). Tlio Channel Ishiiuls aro not iinyt of 

the L'liited Kingdom, iiiui if gotdrf aio fjtolen there and received in England the 
indictment must he under tliis Act (.st*e 7/. v. (18(il), 11 Cox, C. 1 . ilhj. 

(a) I.arceny Act, ISUG (,j 9 A GO \'ict. c. 52), a. 1 (2). 

(c) y/aW., s. 1 (3). 

(/') liuL, H. 1 (1). ; Penal Servitude Act, 1801 (5d A 55 A ict. c. GO), s. 1. 

( 7 ) Larceny Act, ISGI ( 2 i A 25 Viet. c. 0 ()), s. 11 1 . 
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the goods and the length of time ^Yhieh has elapsed from the time 

when they were stolen to the date when they are proved to have 
been m the possession of the accused 

If a person is accused _ of receiving stolen property, and the 
stolen property is found in his possession under circumstances 
re(iuirm|r him to give a reasonable account of how he became pos- 
sessed of it, and he gives such a reasonable account by stating the 
name of the person from whom he received it, who is shown to be a 
leal peison, it is incumbent ujion the jirosecution, unless there is 
othei substantial evidence against the iirisoner negativing the truth 
of his account, to show that that account is false by calling as a 
witness the person named by the j^i'isoner. If the prisoner’s 
account is unreasonable or improbable on the face of it, or if there 

is other evidence against him, the onus of jn'oving the truth of his 
account lies on him (c). 



0/) 2 East, P. C. 660 ; n. V. Cod-in (is;3())> Lew. 0. C. 235; It.\. Adanu 
(1S20), 3 C. & 600, where Pakke, J., directed an acquittal upon the ground 

that possession of the stolen property (an axe, a saw, and a mattock) three 
months after it was lost was not such a recent possession as to require the 
prisoner to show liow he came by it. In Anon, (1820), 2 C. & P. 469, the 
goods had been lost for sixteen uionths, and the prisoner was not required 
to account for having them in his possession. In JL v. Partridge (1830), 
7 ( '. A P. 551, upon an indictment for stealing forty yards of clotli of which the 
prisoner was found in possession two months after it was missed, Pattesox. J.. 
allowed the case to go to the juiy, observing tliat if tlie goods were such as to pass 
from hand to hand readily two montlis would be a long time, but that theiy it 
was not so. In P. v. (1852), 3 Car. A Kir. 318, the oidy evidence against 

tlie ]>risoncr was that ho was found in possession of a horse which had been lost 
six months jireviously ; Maule. J., said that he ought not to be called upon to 
account for it, and directed an acquittal. A similar course was takc*n by 
CUAXXELL, 13., in n. y. Harris (1800), 8 Cox, C. C. 333, where a sheep found in 
the prisoner's possession had been lost six montlis previously. 

The goods must bo jiroved to have been in the possession of the prisoner or 
under his contrt)! ; that they were in a place to which he and others had access is 
insufiicient in the absence of other evidence against him {R. v. Jlngltcs (KS 78 ), H 
Cox, C. C. 223, C. C. R.). The mere fact that the goods were found on the 
prisoner’s })romises is not of itself sufficient evidence that he received them or 


that they were in his possession, as they might have been ]»iaced there by the 
thief or some other person without his knowledge or assent [R. v. Pratt (\^96). 4 
E. A E. 315) ; see also Ex }iarfe Jiandty (1823). 2 Dow. A Ry. (if- C.) 572, where 
the court quashed a conviction under stat. 11 Geo. 1, c. 30, s. 10, for knowmglv 
harbouring and concealing three gallons of smuggled spirits, upon tlie ground 
that the mere fact of the spirits being found in the defendant’s house during his 
absence could not be considered conclusive evidence of knowingly harhounng 
them there. In R. v. M(Uthtws (1850), 1 Den. 590, 001, Colkuidge, J., J. 

primd Jade if stolen goods are found in a man's house he, not being the tnie , 
is a receiver ; but in that case there was evidence that the ])risoiier had boug i 
the stolen fowls from the tliief. In R. v. Orris (1908), 73 J. P. 15, C. j. • * •• ’ 
M'as held that bare knowledge of the whereabouts of stolen goods does no 
amount to constructive possession. . -p* 

(e) if. v. (1814), 1 Car. A Kir. 370; ii*. v. 5 m/ 7 // (1845), 2 Cai. ' • 

207; if. V. Ilarmer 0^4^), 2 Cox, C. C. 487; compare /f. v. 

])ears. A B. 157, C. C. R., where the court, although evidently '0 

the conviction, declined to quash it on the ground that tliere was 

against the prisoner ; see also if. v. Ritsim (1884). 15 Cox, C. C. 4^8, C. ^ 

the thief liaving given evidence proving the untruth of the prisonei s 

the jirosecution did not call tlie jierson from whom the prisoner said ® ^ 

tlie goods, and the court ujiheld the conviction. As to the effect ‘y 

tion of guilt oil the defence, see if. v. Sloddart (19(t9;, 25 T. L. R. bl-, 
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1366. To prove the guilty knowledge evidence may he given of 
the prisoner having received from the thief other property stolen 
by him from the prosecutor (/). 

Where proceedings are taken against any person for having 
received property knowing it to he stolen, or for having in 
possession stolen property, evidence may be given at any stage of 
the proceedings that there was found in his possession (f/) otlier 
property(//) stolen within the preceding twelvemonths, and such 
evidence may be taken into consideration for the purpose of proving 
that he knew the property which forms the subject of t le pro- 
ceedings against him to be stolen (/). 

Where evidence has been given that the i)roperty alleged in the 
indictment to have been stolen was found in the possession of the 
person charged as receiver, then if such person lias within five 
years immediatel}" preceding been convicted of any offence involving 
fraud or dishonesty evidence of such previous conviction may be 
given at any stage of the proceedings, and may be taken into 
consideration for the purpose of proving tliat the person accused 
knew the propert}^ \vhich was proved to be in his ))ossession to 
liave been stolen. Not less than seven days’ notice in writing (_/) 
must, however, be given to the accused that evidence is intended 
to be given of such previous conviction. It is not necessary, for 
the purpose of giving such evidence, to charge the previous 
conviction in the indictment (/r). 
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property. 


Evidence of 

])revious 

convictions. 


(/) li. V. Dinin (1820), 1 Mood. C. C. 140 ; 11. v. iMris (Is.'iS), G C. & P. 177. 
In R, V. (iSoS), 1 F. A F. 61, upon an indictment ajroinst two men lor 

stealing and receiving lead, CocKuritx, allowed evidence to be given of 
several sales of similar lead during the montli jn'evious to the alleged stealing, 
the lead sold on the last occasion being identihed as the ])rosecutor’s property, 
but he confined the evidence to sales made by the })risoners when in comi)any 
together. See as to evidence of this class, p. GSO, (inte. 

{(j) The property must have been found in his possession at the same time 
when the property which is the subject of the indictment was found in liis 
possession. The fact that the prisoner had been in ])ossession and had disposed 
of other stolen i)roperty before the goods which are the subject of tlio indictment 
found in his possession is not ailmissible in evidence, unless the case falls 
within the principle of /u v. Dofiu (lN2(i), I Mood, C. 14G, and Ji. v. Sir/n>//s 
1 F. & F. 61 {R, V. yW/e (l.S7,s;, 14 Cox, C. C. 86; R. v. Carter (1S84), 
12 Q. Ji. ]j. 522, C. C. R.). But the two findings need not be absolutely simul- 
taneous, and it is suflicient that the gooils previously stolen are found on a second 
search of the prisoner’s j)rcmises made shortly after the search when the goods 
^^hich^are the subject of the indictment were found (//a7/., jier Jl.vwKlxs, J.). 

(^') Ibe fact that this pro 2 )c*rt 3 ' is the subject of another indictment against 
the prisoner does not render this evidence inadmissible (R. v. Jones (bS«7), 14 
(’. C. 3). 

p) Prevention of Crimes Act, 1S71 (34 36 Viet. c. 112b s. B). Fvidonceof 

his kind is not admissible where the real charge against tiie jirisonor is larcmi)'* 
^ though the indictment contains a count for receiving (/^. v. (IGOG), 70 

J- P-514,C. (\R.). 

U) .See as to this li v. muiet/ (100S\ 72 J. P. 272. 

. lA-j Jh'eyention of Crimes Act, ‘1871 l34 A 36 Viet. c. 112), s. 10. The evidence 

IS admissible although the charge of receiving does not stand alone but is 

coupled with a count for stealing (/i. v. Jirotnhedfl (lOOG), i 1 J. P. 103, C. C. Ii.). 

here the case is substantially one of stealing the mere fact of adding a count 

Cl lecoiving will not make such evidence admissible {ihi*L ; and see R. v. t!iro>ly 
^upra). 
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1368 . If a pawnbroker is convicted on indictment of any fraud 
in his imsiness, or of receiving stolen goods knowing, then! to 1 e 

diS’ thaVk^r convicted may, if it thinks fit. 

ceasfa“emd!:,sb ^ “““ “ ‘“1 » 


Sub-Sect. lo.—On/a-g fur Jlcsiitutiun of Propertij. 


i- Prison guilty of any felony or misdemeanour men- 

tioned m the Larceny Act, 1801 (r), or the Larceny Act, 1896 L), 
ni stea,ling, taking, obtaunng, e.vtorting, embezzling, converting, or 
i®l*osnig ot, 01 111 kiiowingl}- receiving any chattel, money, valuable 
stcuu y {t), or other property (a) whatsoever is indicted for such 


(0 Post Offico Act, 1!)0,S (S Edw. 7, c. -l.S), 52. 

{m) L\ideiicG that any article is in the course of transmission by post, 

01 US been accepted on belinlf of the Po.'^tniaster-General for tran.smi.ssiou by 

evidence tliat the article is a postal packet (Post Office Act, 
UlO.S (S P.dvv. 7, c. IS), s. 74). 

(») “ Valuable security” has the same meaning? in the Post Office Act, 190» 


iLdw. ,, C. dS). as in the Larceny Act, IShl (24 & 26 Viet, c. 9(>) (as to which 
sec j). (idi, and includes anything which is a valuable security within the 

ineiuiing of that Act and any part of such thing (Post Offico Act, ZOOS (8 Edw. 


any part of such thing (Post 
^ c. 48). s. 89). ® ^ 

(o) 8 3hdw. 7, c. -38 ; as to the offences which amount to felonies under this 
Act, see ]). Gf-4, a//fr. 


( /') Rost Office Act, 1908 (8 Edw. 7, c. -48), s. 62. a\s to venue, sees. 72 
Ihe property maybe alleged to belong to Ilis Alajesty’s 


^ _ . ay he alleged to belong to Ilis Alajesty’s Postmaster-General 

(s. 78). 

(v) l^awnbrokers Act, 1872 (.85 3G Tiet. c. 93), s. 38. 

(r) 24 A 25 A ict. c. 9G. 

(vs) 59 A: GO A ict. c. 52, which relates to propert}' stolen abroad and received 
in the United Iviiigdoin ; see i>. G80, This 'Act is to be construed and 

have effect as part of the Larceny Act, l8fil (24 A' 25 Ah’ct. c. 96) (tW., s. 1 (4)). 
An oi’der of restitution cannot he made where the conviction is under the Post 
Office Act, 1908 (8 Edw. 7, c. 48) (//. v. Jn„es (I8S0g 14 Cox, (\ C. 528), or for 
forgei'y (//. v. (1889), 53 J. V. 823), nor, it is submitted, upon a conviction 

of a husband or wife under the Afarrii'd AVoinen’s Property Act, 1882 (Id A 46 
A'ict. c. 75) ; see //. v. y*o//,ir, [1906] 1 K B. 97, C. C. R. 

(0 3’^or the definition of “ valuable security'’ see p. 642, oh/c. 

(o) The term “property” in the Larcen'v Act, 1861 (24 A 25 Viet. c. 96h 
includes every description of real and i>ersonul projierty, money, debts and 

legacies, and all deeds and instruments relatin'^* to, or evidencing the title or 


right to any property, or giving a riirht to recover or receive any money or 

1 .... , -• jj]]y 


goods, and also includes not only such iiropertv as shall have been ongmaiiy 
in the possession or under the control of any party, but also any property into 
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offence by or on behalf of the owner of the property (b) , or his 
executor or administrator (c), and convicted thereof, the property is 
to be restored (d) to the owner or his representative ; and the court 
before whom any person is tried for any such felony or niisde- 
meanour (c) has power to award from time to time writs of restitution 
for the property or to order the restitution thereof in a summary 

I°,'^rowever, it appears that any valuahle security has been bond 
^de’paid or discharged by some person liable to the payment 
thereof, or, being a negotiable security, has been bond fide taken or 
received by transfer or delivery by some person for a just and 
valuable consideration without any notice that it had by any 
felony or misdemeanour been stolen, obtained, convei ted, oi 
disposed of, the court cannot order the restitution of such 

security (3). 


or for which the same may have been converted or exchanged, and anything 
acquired by such conversion or exchange, whether immechately or otherwise 

(Larcenv Act, 1801 (24 A 2.) Viet. c. 90), s. 1). 

(b) The prosecution of an offender by tlie Director of 1 ublic 1 rosecutions 

huk for the purpose of enabling a person to obtain a restitution of property, or 
obtaining, exercising or enforcing any right, chum or advantage whatsoever 
the same effect as if such peivo.i had been bound over to pro.seciite. and find 
prosecuted the offender, provided that such person gives all reasonable in orma- 
tion and assistmice to the director in relation to the prosecution (1 lo^ecution o 
Od'ences Act, 1879 (42 43 Yict. c. 22), s. 7). 

(c) See also 1 ilale, P. -542. 

(<l) The words in the liurceny Act, 18G1 (24 A '-o \ict. c. J()), s.^ 10 , ai 
the property shall be restored.” Althonj^h, notwithstandin;^ these won lo 
court bus a discretion as to whether or not an order ot restitutioii shall be ma. o 
(see p. (1.87, vet even before the passing of the Sale ol Doods Act, l.S. ,5 

{o(i & orVict. c. 71). s. 21 (1) (as to which, see p. 080, pofi, their ciloe was that 
^nmediately upon the co.ivietion the legal right to the goods revised in the 
prosecutor if he had lost it bv a sale in market overt or 

Nmd/i (1788), 2 Term Kep. 700 : Viliiinnt v. lieidlrii (1880), 1 8 (i. 1.. U. o— , i . A , 
allirmcd (1887), 12 App. Cas. 471, but as to the last-mentioned ea.se, see p. OhO, 

post). ... , 

(r) Formerly the court of King’s Bench, as part of its jiidginont npon an 

appeal of larceny, could award a writ of restituti(ni. Iho King s p‘'J*^** uihioii 

has now no such power except upon a conviction in that conit (it. a . ,oni o)i 

Corporatioa (1809), L. R. 4 Q. B. 371). „„ , 

(/) Larceny Act, 1861 (24 & 20 Viet. c. 90), s. UK). i he procedure is now 

always by a summary order. The last rtqiorted writ ot restitution appeals 

have been in Bimna v. Coney (1097), Tremaine’s Pleas of the ( rown. p. .ilo. A 

fonn of the writ is given in 4 Chitty, Criminal Law, 491. teeo also (,o.i;/hily \ . 

At common law an order of restitution could oid} ho ' ' 7 

conviction on appeal, and not upon a conviction on imlictmeiit, 
iit the latter case, if in the convict’s ])oss(‘ssion, or waned 
away in flight! by him, being forfeited to the Crown or the I'’!'* 'l' 
franchise. By 'stat. (lo29) 21 Hen. 8, c. 11, the power to mdor 
the owner was given to the court before whom a iierson was coinu. i ^ I 
a prosecution by the owner by indictment for ^obbel^^ oi ai(cn}, . 
the title of the Crow-u and of a purchaser in market overt was in such a case 

i'l) S. 100 of the Larceny Act, 1861 (24 & 25 Viet. c. 90), adds 
any reasonable cause to suspect.” It is submitted that t ics „ '-’i. -.o 

were taken from stat. 7 & 8 Geo. 4, c. 29, s. 57. and were m 
the law as declared in Gill v. Cnbitt (1824), 5 Dow. & Lj. (k. e.) 5.1, aie u w 
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The provision for restitution does not apply in the case of anv 
u'osecution of any trustee, banker, merchant, attorney, factor 
uoker, or other agent intrusted with the possession of goods or 
documents of title to goods (h) for any misdemeanour (i) against 
the Larceny Act, 1861 (A), or the Larceny Act, 1901 (/). 

1370 . here goods have been stolen and the offender is prose- 
cuted to conviction the property in the goods revests in the person 
who was the owner or his personal representative, notwithstanding 
any intermediate dealing with them, whether by sale in market 
overt or otherwise (m), and an order of restitution can in such a 
case be made in his favour. 

AMiere goods have been obtained by fraud or other wrongful 
means not amounting to larceny the property in such goods does 
not revest in the person who was the owner of the goods by reason 
onlj^ of the conviction of the offender (/?)• But if the goods are in 
the possession of the defendant, the owner by disaffirming the 
fraudulent transaction regains a right to the property, and in such 
a case an order for restitution should be made. 


impliedly repealed, at any rate so far as bills of exchange, promissory notes, and 
cheques are concerned, by the Bills of Exchange Act, 1882 (45 & 40 Viet. c. 01), 
BS. 29, 38, 90, and that if the holder of such a document, without notice of any 
defect of title, has given value for it, an order of restitution cannot be made 
against him, notwithstanding negligence on his part. The words referred to 
are therefore omitted in the text. 

{h) Larceny Act, 1801 (24 & 25 Viet. c.90), s. 100. For definition of ‘'documents 
of title to goods” see Larceny Act, 1861 (24 & 25 Yict. c. 90), s. 1, p. 0-12, antf. 

(?) As to these misdemeanours, see pp. 057 d seq.^ ante. The provisions of the 
Larceny Act, 1901 (1 Edw. 7, c. 10), s. 1, are substituted for ss. 75 and 76 of 
the Larceny Act, 1801 (24 & 25 Yict. c. 90), and an order of restitution cannot 
therefore be made upon a conviction for fraudulent misappropriation under tae 

Larceny Act. 1901 (1 Edw. 7, c. 10) {li. v. Brockwtil (1905), 09 J. P. 370), bir 
F. Fultox, K.C., Recorder of London). 

(/.■) 24 & 25 Yict. c. 96, s. 100. 

(/) 1 Edw. 7. c. 10. 


(m) Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 2d (I) : J- 

in Eep. 750; Scatterf/ood v. Si/fvester (1850), lo Q. L. ol J- 


Smith (1788), 2 Tenn 


.It is enacted by the Sale of Goods Act, 1893 (50 A 57 A ict. c. s. - ( A 

Act shall affect the provisions of the Factors Act, lo* • 


that nothing in tlie ciitm , 

(52 & 53 Yict. c. 45), or any enactment enabling tlie ai)parent owner oi 

' • r% ^ ii. ^ i. if \rnf5 ilftld 111 

to 

title has been acquired under the Factors Act, 1889 (v — -- , 

1)V a person who has obtained possession of poods for value from one wn 
bought or agreed to buy the goods, his title is not divested Ip' a ^ 

the latter for larceny as a bailee of the_goods. The judgment m 
reversed on appeal ([1895] 2 U. B. 53i, G. A.), but only on the gi 

there was ill that case no agreement to buy. _ Pr,fr,rp this Act 

(i,) tjale of Goods Act, 1893 (56 & lot. c. G), s. ] 9 .^pp. Cas. 

it had been held bv the House of Lords in Ac,, the 

171, oveiTuling Jf(q/cev. ^nrnt<|toH (I8i8), 4 d b. D. 5-, tnaj ..nnriction for 
Larceny Act, 1801 (24 A 25 Yict. c. 90), s. 100 was that upon ^ in 

3 btaiuihg goods bv false pretences, the property in the "oo(L 


he prosecutor as against an innocent purchaser from ‘^0 'the 

- ■ ■ ’ t'ed S Safe 5 Goods Act. 


.Ithough the prosecutor, induced ^ 
raudiilent person, and so passed the property to him. 


lit? , 

893 (56 & 57 Amt. c. 71), S- 24 (2), oVemdes v. Vihnout, an an ,or 


f restitution cannot therefore he made in such a case V ' ■ ^ obtaining 
, P. 729 ; E. V. Georye (1901), 65 J, P. 729). If the conviction is 
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If such owner parted with his property in the goods whei 
were obtained from him by fraud an order of restitution ma 
made in his favour as against the person convicted of the iraud, 
his agent (o), or a donee from him, or an assignee with notice or tli 
fraud, or an innocent holder for value whose title accrued after the 
contract induced fraud had been revoked, but not as against 
an innocent holder for value "whose title accrued befoie such 

revocation (p). 


1371. An order of restitution can only be inade^ against a 
person who is in possession of the goods at the time of the 
conviction {q). It can only be made in respect of the good.s 
specified in an indictment upon which an offender has been 
convicted or their proceeds (r), A person against whom an appli- 
cation for an order of restitution is made is entitled to be heard in 
opposition (s). 

The court has a discx’etion as to whether or not it will make the 
order (<), and if it refuses to make it the title (if any) of the prose- 
cutor to the goods is not affected by such refusal (a). 

An order may be made for the restitution of the proceeds of the 
stolen goods to the prosecutor, if such proceeds are in the hands of 
the convict or of an agent for him (h). 

If a person is indicted for larceny and outlawed an order of 
restitution may be made (<.'). 


by fulao pretences, but the evuleuco shows that the olTence really amounted to 
larceny, an order of restitution can bo made against an innocent holder for 
value; see li. v. Walker (1901), (>d J. 1*. 729, and p. 702, 

(o) Ii. V. deorffe (1901), 05 J. V. 729 ; and see lie Vatitin, Ex 2 »arte Safftry, 
[1S99] 2 (b li. 549. 

(p) See Sale of Goods Act, 1890 (50 A 57 Yict. c. 71), s. 23, and title Sale 
V Goods, 

(7) It cannot be made against a per.son who has parted with the goods, even 
with notice of the larceny (llorn'ood v. Smith (1788), 2 Term Hop. 750 ; VHmont 
V. IkutUy (1S80). 18 Q. H. I). 322, 331, C. A.). 

(r) It. V. London. ( 'orjnirotio/i (1858), E. 14. A I’l. 509; S. C., 7?. v. Pierre^ 8 
(.’ox, 0. C. 344. If in the possession of a third person the goods ought to be 
])roduce<l and identified before an order is made (//. v. ^f<t<•kl^u (1850), 5 Cox, C. C. 
210 ; It. V. (tohUmith (1873), 12 Cox, C. C. 594 ; It, v. ( 1873), 12 Cox, C. C. 

597 ; It V. Ford (1809). 11 Cox, C. C, 320). 
a) It. V. Maeklin, snjtra. 

fj yUmont V. Iknih-ij, Huyra, at p. 327. 

<t) Scatitry()Oil y . Sjflre^ier {Wi}{)), 15(1.14. 500; VU mont y. llejdhtjy su)}ra. In 
this case the court which tried the prisoner had refused to make an order of 
restitution. 

(5) See the definition of “ proiterty ” in the Larceny Act, 1801 (24 & 25 Yict. 
e. 90), s. 1 (p. 084, aide) ; Jt. v. Potred (1830), 7 C. A 1*. 0 10. If the proceeds are 
in the hands of an innocent third jiarty who liolds them for value an order of 
restituti(ui ought not to be made as i'(>gards .such proceeds {Limhaii \. i'lnnlii 
(1870), 1 (I- 14. I). 348. The judgment in this case was reversed on a])peal 
( 087^) 3 A]>p. Cas. 459), hut not 011 this jioiiit) ; seo also It. v. Jusfiees nf ( 'vntral 
(kiminof Cinni (18S»J), 17 (b ii.l».598; I8l.b lb I). 314, C. A.; awd. U.y. Ediutt 
(1908),! t ’r. App. Uep. 15. 

(r) The outlawry for felony being equivalent to a conviction (1 Hale. V. C. 
545; 2 Hawk. V. C., c. 48," s. 22). This is not so if the outlawry i.s for mis- 
dem^ueur {It. v. Ti}>}dn (108!*), 2 Salk. 494). lint outlawry is ]>ractically 
obsoiete ; see p. 431 . . It ap}>eaj>> that an order of ro.stitution cannot be 

made in favour of an alien eucui}' (Bro. Abr. lit. llcstitution, 35). 


Order fo* 
restitution. 
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ij|jerson against whom an order of restitution is made has no 
piT^ of appeal against it to the Court of Criminal Appeal (d). 

h 1372. If any person is convicted in any court of feloniously 
caking or fraudulently obtaining any goods and chattels, and it 
appears to the court that the same have been pawned with a 
pawnbroker, the court on proof of the ownership of the goods may, 
if it thinks fit, order the deliveiy thereof to the owner, either on 
payment to the pawnbroker of the amount of the loan, or of any 
])art thereof, or without such payment, as to the court, according to 
the conduct of the owuier and the other circumstances of the case, 
seems just and fitting (c). 


1373. W here a prisoner is convicted of larceny or any other 
oflence which includes the stealing of any property, and it a 2 )pears 
by the evidence that the prisoner has sold the stolen property to 
a person who has had no knowledge that the same w'as stolen, 
and that any monej’s have been taken from the prisoner on his 
ai^prehension, the court may, on the ai)plication of such purchaser 
and on the restitution of the stolen jR'operty to the prosecutor, 
order that out of such mone 5 's a sum not exceeding the amount of 
the proceeds of the sale be delivered to the imrchaser (/). 

The court of trial may, upon the application of any person 
aggrieved, and immediately after the conviction of any person for 
felony, award any sum of money, not exceeding AlOO, by way 
of satisfaction or compensation for any loss of property suftered by 
the applicant through or by means of the felony. The amount so 
awarded is to be deemed a judgment debt due to the person 
entitled to receive it from the convict, and may be ordered to^ be 
paid out of any mone 3 ^s taken from the convict on his apprehension, 
or niaj’’ be enforced in the same way as a judgment or order of any 
court for the jiRyment of anj^ costs in any civil action or proceeding 
may for the time being be enforced (rj). 


Sect. 2. — Obtaining Property by Fraud. 


1374. If a person obtains the property of another by fraud in 
such circumstances that the ownership of the property passes to 


(d) H. V. Elliott, [1908] 2 K. B. 4.52, C. C. A. Nor is there 

any other court, although if the order has been made at quarter .‘sessions i ’ » 

if \vrongly made, be quashed by certiorari. As to the suspension o 

operation 'of an order of restitution pending an appeal by 

the power of the Court of Criminal Ajipeal to rescind or vary such orae 

ai)peal is allowed, see p. 4.'i7, o-oods 

(e) Pawnbrokers Act, 1872 (35 & 3G Viet. c. 93), 30 (2). As 

obtained by fraud this provision must be read subject to the . ale ^ 

" The discretionary 

Si 


uriii^ lepaid to him only applies wliere tne p---o T>,T.’T.r'r 

4:U) : see s. 10 of that Act. And see title Paavxbrokers and 1 

if) Criminal Law Amendment Act. 1807 (80 & 31 A ict. c- 3oJ, ==* ■ , ms 70), 
(v) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 4; see A. A 
11 Cox, C. C. 602. 


•i 


.-■i 
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such uerson with the consent of the owner, this does not constitute 
ia" ce„T«?nor at comaion law does it consflnte a ctimmal oBence 
at all, unless it amounts to a cheat or a forgeiy (t). 

Sub-Sect. 1 . — Common Laxo Cheat. 

1375. Obtaining the property of another by fraud does not 

amount’to a cheat at common law unless it is e^Jeckd Ijy a deceitful 

or may atfeSt the public (A:) ; and the contrivance used must be of 

(h\ See E-ist P C 816 ; B. v. Prince (1868), L. P. 1 C. C. h* ^ ^ P' 

Je^ iT the owne; is tricked by a ror.on into parting irith tbo possession or 
temporary nse of property, and the person appropriates the propel tj to his ow 

dishonLt Lind, such person is gu.l^ of arc^n^y . M 1 

B hv ; ilfs’tak- i.Luced in conse-iuonco of the fraud of A., believes tha 
a’ is C ■Uid n acting under this belief, enters into a contract with A. and 

deli^^rs'goods to him in the belief that lie isC As B. 

witli A., the property does not pa>j^ to If a"" servant or 

iruiltv of larceny iCnmbf v. Lxxidsciy (18<8), o App. « . , , r,...,,.] 

a ^e t\wth onlv a imite^^^^ authority to dispose of property is induced by fiaud 

L pLrSh tlm property in a case to wliich Ins 

property does not pass and the person who so obtains i isgn lt> 

2x„my.s/m/A (IWGj, 1 Mood. C. C. 13,); see (>iq.enhtn,m t. I>cize,, [UU.J 

■ 0) A.s^‘o tfie‘distinctio_n j.otwoeii a cheat and a forgery at common law, see if. 

eS’ 0 !' ^?;''/,’. V. Ilraih/onl, [lilOo] 2 K. B. 730, at p. 7-lo. At 
coiiunon law fraud, *' to be indictable, must be such a one as ailect^ the 
public ■ as if a man uses false weights and measures, and sells h> them to al 
L- nian’y of his customers, or uses them in the general course of ileahng so if 
rn,a,?.l<.frau.ls another under false tokens; so if be <1 -nspuacy to 

cheat” (/,'. V. 117, (17G1), 2 Burr 112o V ,,4 ^ 

p 1107 - and SCO /,'. V. I',,,/,,,/ ( 17S!)), 3 Term Bop. tis, y„r J., at p. 101 , 

V. f'ara (170G), G Term Bep. oG,i). The following are instances of cheats 
indictable at common law ITeparing false evidence (/,. v. I reom-s, [hS. l] 

1 (f. B. 3G0, ( '. C. B.); niaking other deceitful contrivances to iiitei oio i ith 

the administration of 'justice (2 East, B._ C. S21 ; v. 

.S Ea.st, 3G-1); selling unwholcsonio provnsions (A. v. Ireties (1 , . G , - J.ast, 
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Clicatini'. 


<> icer in. V. Iiriiil)n<t<f(' -- oiaiu xi. i V- - '/I 

lion ITU • A' V. Mnrfin (iSOt)b 2 ( ’ani]). 26S) ; fnuidulcnt enlisttineat hy an appren- 
tice (A>. V. Jone. (1777), 1 l.^-ach, 171); fraudulent prctemhng lo 
difschargo a sdUlier and taking money to discharge him (A. v. *8 m ( 1 
liat. 202) • usingfal.se weights or measures or tokens, or imirksot a public natuio , 
nuttin'" a’ false mark or token on an article to make it appear to be geiiiiino 
(B V. rio^s (iSoS), Dears, tfc H. -160); playing with false dice {AbaHodc s Case 
(1610). 2 Roll. Rep. 107; 2 East, R. (’. 820); conspiracy to delraud (fp v. 


(1610). 2 Roll. ICep. HU ; z T^asr, r. i . 

Orhr// (1706), 6 ISLod. Rep. 42; 2 East, R. C. S2:J} ; obtaimiig ‘J 
the Eoreign Ollico by false representations (A*, v. /A-uiA/fW, [lOOoJ - R* 

760k Some of the cheats whlcli were indictable at common law aiy now made 

statutory (flVences (see Oaming Act, 1846 (8 A 9 \ ict. c. 100), s. 17 , me * i s 

Copyright Aet. 1862 (2.7 A 2ti Viet. c. 68), s. 7 ; Ealsificatioii f V 

1.S7.7 (;JS A 60 Viet. c. 24), s. 1 ; Admiralty Rowers etc. Act, 18()J {-bje -J \ ict. 

- ... .11 f I ^ 1 1 r\ 4 t \ / •iikl Xr *U\ \rM\i' n (iMk SS. tJ. 4 1 


Annuities Act, 4b \ ivu a oi), ss. j i, 

18.S7 (70 cV: 71 Viet. c. 28), s. 2 ; Weights and Measures Act, 1S8.) [o- ^ 
c ‘R) s 22 (see s. 36); Inland Revenue Regulation Act, 1800 (76 <5c o4 ypt* 
c •>!)! s. 12 ; Rolice Act, 1800 (76 & 74 Viet. c. 47), s. 0 ; Markets and lairs 
(Weighing of Cuttle) Act, 1801 (74 & 55 Yict. c. 70), s. 3; Anchors and Cham 

Y Y 
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law cb'eS^r^ldemelnoar" «' ^ 

ve Jrs* iSh ' to*' a torm not exceeding live 

fmprisonment (or 

Sub-Sect. 2. — False Pretences, 

1376. By statute {p) it is a misdemeanour for a person by any false 

pietence to obtain from another any chattel, money, or valuable 
security with intent to defraud {q). 

Cables Act, 1899 (62 & 63 '\ ict. c. 23), ss. 13- — 16). As to fraudulent enlistment, 
see Army Act, 1881 (44 & 45 Yict. c. 58), ss. 96, 99). Misconduct on the part 
o: a public ofhcer m perfoimiing a statutory duty is not indictable when 
ne statute imposing the duty provides other remedies (R, v. llall^ [1891] 

1 v2. D. < 4 < )■ 

,, W 1 Hawk. P. C., c. 23, s. 1; and see R. v. Jones (1703), 1 Salk. 379; 
no-' i J^alk. 151; R, v. irW/y(1761), 2 Purr. 1125, at pp. 

(m) It. V. rinhmj (1733), 2 East, P. C. 818; R. v. Wheatly (1761), 2 Burr. 

A X mO* 

(it) Seo R. V. llamtllon, [1901] 1 K. 13. 7-10, C. C. E. A forgery at common 
law IS ouly indictable as a cheat at common law, when some person is actually 
prejudiced (/^ v. Ward {mi), 2 Stra. 747). 

(o) Criminal Procedure Act, ISol (14 & lo Viet. c. 100), s. 29; see P. v. 

Jlami/ion, [1901] 1 K. 13. 740, C. C. E. The offence is triable at quarter 
session.s. 

(p) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. SS. 

(q) The first statute against false pretences was the stat. (1541) 33 Hen. S, c. I, 
which made it an offence for any person falsely and deceitfull}' to obtain or get 
into his hands or iiossession any mone}’, goods, chattels, jewels, or other things 
of any other person by colour and means of a false token or counterfeit letter 
made in any other man’s name. This statute was extended by the stat. (I (oT) 

30 Geo. 2, c. 24, s. 1 , w'hich made it an offence knowingly and designedly, by false 
pi'etences, to obtain money, goods, wares or merchandises, with intent to cheat 
or defraud any person of the same. The stat. (1757) 30 Geo. 2, c. 24, s. 1, wa.s 
extended by the stat. (1812) 52 Geo. 3, c. 64, s. ],so as to include the obtaining of 
any bond, bill of exchange, bank note, promissory note, or other security for 
the paj’meut of money, or any warrant or order for the pa^unent of money or 
delivery or transfer of goods or other valuable thing. These three statutes were 
repealed hj' stat. (1827) 7 & 8 Geo. 4, c. 27, and their place was taken by stat, 
(1827) 7 tt 8 Geo. 4, c. 29, s. 53, which provided that every person who should, 
by any false pretences, obtain from any other person any chattel, money, or 
valuable security w'ith intent to cheat or defraud any person of the same, should 
he guilty of a misdemeanour. Under the stat. (1827) 7 & 8 Geo. 4, c. 29, it was 
formerly necessary to allege in an indictment for false pretences an intent to 



word cheat was omitted from the phra.se “ with intent to cheat or ’ 

because it means the same as “defraud” and is therefore unnecessar} (■' 
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Part XIIL— Offences against Propertv. 

The punishment for the offence is penal servitude for not more 
than five or for not less than three years, or imprisonment with or 
without hard labour for not more than two years (r). 

1377. A person who, by any fraud or unlawful device or ill- 
practice (1) in playing at or with cards, dice, tables, or other game, 
or (2) in bearing a part in the stakes, wagers, or adventures, or 
Calvin betting on the sides or hands of those that play, or (4) in 
watering on the event of any game, sport, pastime or other exercise, 
wins from any other person to himself or to any other or others 

any sum of money or valuable thing, is by statute to be deemed 
guilty of obtaining such money or valuable thing with intent to 

defraud such persons (s). 



Sill V n (1S53). 1 li & B. 55 : 3 . A section (s. S9) was also added, which 

extends the meaning of the word “obtain”; it provides that a person who by 
any false pretences, causes or procures any money to bo paid, 01 any chattel 01 
valuable socui-ity to be delivered to any other person for the use 01 beneht, 01 
on account of the person making the false pretences, or o/«a.y other jitrson, with 
intent to defraud, is to be deemed to have obtained such money etc wi bin the 
meaning of s. 88; s. 81) renders obsolete the cases of A. v. (18-.)), 1 

Mood C. C. 221 (where it was held that obtaining credit in account by a talse 

pretence’ was not within the stat. (1827) 7 & 8 Geo. 4, c. 29, s. oh), It. v. 

Dp'iin 0 C ‘^32 (where it was held that under the stat. < S Lxeo. 4, 
i ';9 s. S the obtaining must be by the person who made the false pretence 
or his agent). It. v. Martin (1859), 1 h'. & R 501 (where, by a PJ^tence 

made to 15., A. obtained the delivery to C. ot certain goods which he sold to C. 
ami for which ho received payment from C., and it was held tlmt A. could not 
bo found guilty of an indictment under the stat. (182 1 ) t A 8 Geo. 4, c. -9, of 
obtaining 4io goods from B. by false pretences (see Greaves Criminal Law 
Consolidation Acts, 2nd ed., 177). Except on pomts to which these al erations 
and additions apply, the decisions on the stat. (182 ,) i A 8_Geo 4, c. -9, s. o.i, 
as amended hv the Criminal Procedure Act, 18ol (14 A la \ ict. c. 100), ss. 8, 
l‘> are authorities on tlio present law. The decisions on the statutes betove 
btiit (1S27) 7 vt S Geo. 4, c. 29, are soinetinies now quoted as authorities, but 
are to be used with caution owinj,^ to the diiference in language betweentho.se 

statutes and tho statutes now in forco^ (see II. v. Jiotren (1849), 13 U. 

jx'r Dknmax, C.J., at p. 794, commenting on It. v. Ilendcrtson (1841), 2 Mood. 

C C 19‘9 

'(,■) Larceny Act, 18(51 (24 A 25 Viet. c. 9(5), s. 88 ; Penal Servitude Act, 1891 
(o4 iS; 55 Viet. c. 09), s. 1. Kither in lieu of or in addition to the penal servitude 
a line may bo imposed, and tho olfender may be required to enter into his own 
rocoo-nisances and to find sureties, both or either, for keeping the peace and 
being of good behaviour (Tjarceny Act, 1801 (24 & 25 \ ict. c, 90), s. 117). A 
])ro\i()us conviction for any other crime before the commission of the olfence of 
obtaining property by false pretences is not a matter which can bo^ alleged in 
an indierment for false pretences (/i. v, Ilorji (1883), 15 Cox, C. C. 205, C. C. lb). 

The offence is triable at quarter sessions. 

U) Gaming Act, 1845 (8 A 9 Viet. c. 109). _s. 17. _ “ Tables,” it seems, means 
the game of backgammon (Hailey’s English Dictionary, suh race “iiaek- 
gaminon”). It is not necessary to state in tho indictment to whom tho sum 
of money or valuable thing belongs {R. \. Moss (1850), Dears. & H. U)4, per 
Pollock, ( ’.15., at p. lOS). An omission to state such ownership is at all events 
cured bv verdict (li. v. Moss^ sttpra, per Eule, J., at p. 109). Tho material part 
of the indictment in that case was as follows: “That W. M. on the ot 
in tho year of our Lord by fraud, unlawful device and ill practip 
in playing at and with cards, unlawfully did win from one 11. E. B. to a certain 

Y Y 2 
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1378. Everyone is by statute guilty of an indictable mis- 

^ pretends to exercise or use any kind of 

to tell fortunes ; or (3) pretends from skill or knowledge in any 
occult or crafty science to discover where and in what manner any 
gootls or chattels, supposed to have been stolen or lost, may be found. 

■tv ofience is imiirisonmenfc for a year 

without hard labour (u). ^ 

statute guilty of a misdemeanour (x) who, 
witli intent to defraud or injure any other person by any false 

pietence, fraudulently causes or induces any other person to execute, 

1 1 ® ^ or destroy the whole or any part of any valu- 

able secuntj^ or to write, impress, or afSx his name or the name of 

any other person, or of any company, firm, or copartnership, or the 
seal of any body corporate, comj^any, or society upon any paper or 
paichment, in order that the same may be afterwards madd or 
con\ erted into or used or dealt with as a valuable security. 

1380. If a person is tried on an indictment for the misdemeanour 
of obtaining property by false pretences, and the evidence shows that 
his ofience amounts to larceny, he may, nevertheless, be convicted 
of the misdemeanour. If, however, he is tried for the mis- 
demeanour, he cannot afterwards be ju’osecuted for larceny on the 

person whose name is to the jiu'ors unknown, a certain sum of money with 
intent to cheat him, the said 11. F. B. of the same.” It does not seem that 
the provisions of s. 88 of the Larceny Act, 1861 (24 & 2b Yict. c. 96), apply to 
this indictment. It seems, therefore, that an allegation to defraud a particular 
peison is necessaiy. To constitute the offence there must be fraud or an unlaw- 
ful device or ill practice during the game etc. ; it is not sufficient, if fraud is 
resorted to in order to induce the prosecutor to play in the game (7i. v. liaihy 
(18o0), 4 Cox, C. C. 890). It is not clear whether it is necessary to allege in the 
indictment the name ol the game in the course of which the fraud is used, but 
the evidence must show that there was some “game, sport, pastime, or exerejse ’’ 
played. Tossing with coins, if not a game or sport, is a “pastime or exercise” 
within the statute (//. v. O'Carnw?' (1881), lo Cox, C. C. 8, C. C. Ih). Abet 
o\er a conjuring trick or sleight of hand or other trick is not witlnn the 
statute (li. v. lluiJson (I860), J3ell, C. C. 268). If several persons join together 
in a fraudulent design to cheat some other person, as by inducing such person 
by fraud to iday in a game or by any other act which if done by one peison is 
not within the statute, an indictment will lie against the confederates for a 
consi.iracy to defraud (E. v. lUnley (ISdoi 4 Cox, C. C. 390). ,, 

(0 AVitchcraft Act. 173d (9 Geo. 2, c. 5), s. 4. A person professing to tell 
fortunes “to deceive or impose upon” any person is also punishable ns a 
rogue and vagabond under the Vagrancy Act, 1824 (d Geo. 4, c. 83), s. 4 (see 
V. Hanson (1887), IS Q. B. 478; iMonckY. Iliitcn (1877), 2 Ex. I>. 268). 

(?/) ^ATtchcraft Act, 1 73d (9 Geo. 2, c. 5), s. 4, The offender may also be onleretl 
by the court before which he is tried to give euieties for good behaviour 
in such sum and for such time as the court mar think proper, and if so 
ordered, may be imju-isoned until such siu'eties are given (ibid.). The ofience 
is, it seems, triable at quarter sessions. ,,, , 

(.r) I.arcenv Act, 1861 (24 A- 25 Viet. c. 96), s. 90. See £. v. Gordon (lb8J;, 

23 Q. B. I). 354, C. C. 11. ; s. 88 of the Larceny Act. 1681 (24 & 25 Vict. c. 9hj, 
docs not apply to an indictment for this offence, and it is necessary to 
jsuch an indictment the person whom the defendant intended to deiiau 
(Archbold, Criminal Pleading, 23rd ed., 617), In other respects 
mutandis the indictment will be in the same form as an indictmen o 
obtaining money etc. by false pretences, see p. 694, ante. 



Part XIII.— Offences against Property. 

same facts (w). The result is the same if the evidence shows that 
the offence amounted to some felony other than larceny (a). 

1381. The essential ingredients of the misdemeanour of obtaining 
eoods etc. by false pretences are four— there must be a false 
pretence made by the defendant to some other person, there must 

false there must be an obtaining of money, or a chattel, or a 
valuable security, by means of such false pretences, and there must 

bo an intent to defraud i , 

The false pretence must be of a fact that exists ’ 

a pretence tlmt something will be done or will occur in the futuie 

is not of itself sufficient (c)- 

: a fe' ■ » .o''2 ' 1S..“ 

.1= 0 bIw .««y 1» tao.,1 Bllh;, if II.. ES "w iZC’ai 

oUender cannot be found fiuilty, if , facts ainount to false 

an indictmont for false pretences, it the facts show farce J, t o det^^ 

cannot be convicted, unless the alleged pretences are proved (IL v. JMme> (lb64), 

Criinuial rroccduro Act, 1851 (14 & 1 ^^’fct. c. 100), s. 12 
if it thinks lit, in such a case discharge the jury, and direct that the defendant 

bo indicted for the felony. * a 

instances of false stateiiieiits or representations \yhich have been held to bo 
pretences of existing or past facts : That the defendant had been intrusted by 
the Duke of I., to' take some horses from Ireland to London and had been 

detained so long by contrary winds that his fr'o; C c'Jis 

MTTK'i d'erin Ken. cited at p. 101 ; see A. v. )l (1S<1). 1- Co\, L. L. oo, 

C C ii ) * that one of the detVndantis had made a bet of 500 giinieas “ with a 

coloiiol of the army then at Bath ” that A. B. would run ten miles in an hour 

(Ihimv V. /;. (1789), ;i Term Bop. 98); that the defendant, a carrier had 
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£2 ();i8 except the sum of £d00 (K. v. Cross/.!/ ^ 

the defendant was a single man and able to contract a valid marnap with the 
prosecutrix, and was in a position to maintain an action for breach of promise ot 
marriage against the prosecutrix (A. v. Copelaml (bS42). 

the defendant was Mr. II. {H. v. A/oomyiV/d (1842), Can ^ M. 
defendant was a captain in the Dragoon Guards {ll. v. JIamt/ton (184o), 1 Lux, 
(_'. C. 244); that a club for which the defendant w^as canvassing was “ a very 
strong club” and had £7,000 in the bank (R. v. U'eZma/i (18515), Dears. ( . C. 
1.S8) ; that a customer for whom the defendant had agreed to make false teeth 
had refused to pay him any money on account (li. v. Jones (18jd), 0 Cox, L . C. 
407) • that the defendant wanted some goods tor J . S., who was a P'^r^on to w horn 
the defendant “ durst trust £1,000 ” (if. v. Archer (1855), Dears. C. C . 449) ; that 
a house liad been built on some land which the defendant wished to mortgage 

- _.vv 4 -* 1\ ll i - 1 I Yfi 
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«7 'c C E f S' S *"'1 * - '«» (lAho.CO 

“ down flip «lroof » ' J ^ i ^ ^ person who lived in a large house 

“ at the defondnnt daughter married some time back, fad been 

toSe/lifmf on betVf defendant was auLrised 

deL£^£■^;?'^t^?r prosecUix-i’ hisbtnd wL td 

municate w>>P fii ' •* .“ 502) ; that the defendant could com- 

™ or a bo>ui /de extensive 


.) , that a paiticular amount of money was owing from the prosecutor (or 
someone else) to the defendant (or someone else) (B. v. Woofki/ (1850), 1 Den. 

^r '/i 7 / (1848), 1 Den. 304 ; B. v. Barnes (1850), 2 Den. 59; B. v. 

II itchell ( 7 98), 2 East, P. C. 830 ; B. v. Taylor (1883), 15 Cox, C. C. 265 ; but 

see /f. y. f ates (1855), Dears. C. C. 459) ; that the defendant had done work 

('858), 7 Cox, C. C. 507; B. v. Hunter 
(18()7), 10 Cox, C. C. 642, C. C. E.); that a greater weight of goods had been 
cielivered than was actuall}’ the case {R. v. Eayleton (1855), Dears. C. C. 376, 515) ; 
th!it defendant was collecting information for a new directory which "W. & Co. 
were getting up {It. v. Speed (1881), lo Cox, C. C. 24, C. C. R.); that defendant 
had got a carriage and pair and expected it down “ that day or the next ” and 
that he had a lai*ge property abroad (/?. y. Ilowarth (1870), 11 (''ox, C. G. oSS, 
C. C. R.). See also J{. y. 7%«^er (1908), 2o T. L. R. 191, C. C. A., where the 
lalse pretence was that persons could earn money by writing. Many cases of false 
pretences arise when a contract is entered into in consequence of the false 
pretence {R. v. Kenrick (1843), o Q. B. 49 ; //. v. A^derley (183.5), 7 G. & P. 191 ; 
It V. Abbott (1847), 1 Den. 273; /?. v. Dark 1 Don. 27(i ; R. v. Oarlkk 

(1^7)^, 1 Den. 270 ; It v. Goss (1800), Bell, C. C. 208 ; It v. Martin (1867), D R. 

1 G. C . R. oG). .Mere COmTnpndnf.inn Vimv^rpr o-rf.i'n vn rronf nf nil nrflple or of a 


C. C\ 3 i 4). It is doubtful, however, whether these cases are now of any authority ; 
see 2 Russell on Crimes, 0th ed., 498; and It v. Lewis (1809), iTCox, C. C. 
404. A misstatement of fact as to the quality or weight of goods may 
amount to a false pretence (7?. v. (1871), 40 L. J. (m. c.) 85, C. C. R- ; It v. 

Foster (1877), 2 Q. B. D. 301, G. G- R. ; It y. Kenrick, supra; It v. Sherwood 
(1857), Dears. & B. 251 ; R. y, Lee (1804), Le. & Ca. 418 ; It v. Dandas (1853), 
0 Cox, G. C. 380 ; R. y. .SV^fr (1807), 10 Cox, C, C. 577, C. C. E. ; It r. Ball 
(1842), Gar. & M. 249; It v. Stevens (1844), 1 Cox, G. G. 83; R. v. Roebuck 
(1850), Dears & B. 24). The decisions to the contrary effect of Lord 
BOKOUGrT. C.J., in E. V. Pywell 1816). 1 Stark. 402, and of Littledale, J., m 
It y. Codrinaton (1825), 1 G. & P. 601, are not now authorities (see It v* 


\v iCi-l \JL WitllUUt IIXV lloc UX axi V Cj7Uil.CIX UX WXlllCll «VXU*^ V 

(1837), 7 C. & P. 784 ; R. v. Story (1805), Russ. & Ry. 81 ; It v. Jackson 
3 Camp. 370 ; It v. Freeth (1807), Russ. & Ry. 127 ; R. v. Goss (1860), Bell, C. t. 


208 
G. ( 
Jar 
642 


(1885), 49 J. P. 807, C. C. R.). Put there must be some deceit spoken, 
or acted, to constitute a false pretence (see R. y. Jones, [lS9Sj 1 Q. L- 1^ » 
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of the pretence is set out ; it is not necessary to state the xvoids 
actually used(/)- 

C 

for ^ 

i? V Barrows (1869), ii v.ox, v.. >V n In'R v 

'£ V Moo'd c "'rct.l'S«;“iiosi,.g^ 

MSh- “ouid « th^ rrt°Ls!ru - b“ 

strayed were if. prosecutor would . 

to be bad; tb.e indictment ought to nave aueg T,e & Ca. 609 

the defendant knew where the ^Xfpmu/t - was' loin- to pay ” or 

Bu“^d l.misrepreseutatbu of an e^ 


n I) -i i'^r.-v (’ (’ v()l : ii. V. t a-*v. j- 

. ood^. o. 

y/a 2 e/^ou (18(4), Jj. K. - held that a representation 

A>.v. (ionlon (1889), 28 (i. B. D. f')’ (ho prosecu^^^^^^^^ 

that “ the deleudant was prepared to pa> to the P^oseciu -tfooj p (j 

pretonco of an existing fact, s.l ,^u.erc, see R. v. Johustou (18-12;, - Mood. L. 

The following, is the form of an indictment for false pretemcs.^' “ The 

j"“? r “v‘o» o"/do.is..d,ri 

v‘w° "T'“ f 1 L P T) that ho the said A. B. was then in the employ ot 
E lA bv means^of which’ sai'd false pretences tho said A 

obtain trmn the said “"Te'mufrrwas ^ot then S the employ of the 

whereas in ti'^th aii^ • * ^l> „f ^ho tinie when lie did so falsely pretend as 
said h. ’ . as words “ knowingly and designedly ” are not essential ; 

Xit'M’io defeudint did iW./,, [iroteud make, tho ludietment hud (/h v. 

n V Hiu^hiiw (1864), Le. & Ca. 444 ; see U. v. Aivey (1801), 2 ha.^t, 60. An 

indic’tnient which omits to set out tho particular false pretence alleged is had, 
if the obiection is taken before verdict, but if no such objection is taken 
Lnd there is a verdict of guilty on such an indictment, the defect is 
verdict [It. V. dohhmith (1878), L. K. 2 0. C. B. .-1 ; sue Ihjimann v. h. (18.- ), 
L. It. 8 (i. B. 102). It is not necessary to set out tho fa so 
indictment for a conspiracy to obtain by false pretences (A. v. GJ/ (1810, 

' •> B & Aid. 204). or for receiving goods obtained by false pretences (Z«,'/ e 
' V R [18981 1 Q. B. 28. An allegation that A. and B. made a certain ta se 
p'rete’nce is satisfactorily proved if it is shown that A. and B. were acting 
together in a fraudulent design, and that dY . in the absence of B , made tl o 

alle'-ed pretences (R. v. Kern;/an (1804), 9 Cox, C. C. 441, t. > • • 

J\Llan<l (1848), 2 Mood. C. C. 27G). As to false pretences by an agent, see A. v . 
It, , 1,1 Ms'iii 8 Cox C. C. 802 ; R. v. Rutcher (1888), Bell, C. C. 0. 
i /') Jl V 'Sa,U (1882), 2 Russell on Crimes, Uth ed., 882. If the false pretence 

relates o a written inkrument, the instrument mu.st be suiriciently described, 
bu it isLt necessary to set out tho instrument (A v. Coa/soa (USoO) 1 Ben 

892- R. V. Brown (1847), 2 Cox, C. C. 848; but see R. v. U .dl.am (1889), 
lb Ad. & El. 84). 
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_ The false iDretence must be proved as it is laid in the 
indictment, _ and if there is a substantial variance between the 
pretence laid and that proved, there can be no conviction (g). 

The indictment must mention or describe the person to whom 
it is alleged that the defendant made a false pretence, and must 
name the person from whom the property was obtained by means 
of such false pretence (h). It must allege, and the evidence must 


{(/) R. V. Plestow (ISOS), 1 Camp. 494 (where the pretence laid was that the 
“ defendant had paid” a sum of money into the Bank of England and the 
statement proved W'as that “ the money had been paid at the bank” ; and the 
variance was held to be fatal) ; 7?. v. Butcher (ISoS), Bell, C. C. 6 (where the 
pretence alleged was that the defendant was sent by A. B. and 0. D. to receive 
moneys payable to them and the pretence proved was a representation by a boy, 
an innocent agent of the defendant, that he (the boy) had authority to receive 
the moneys, and the conviction was quashed) ; Jt. v. Bailey (1S52), 6 Cox, C. C. 
29 (where the pretence laid was that the defendant had been to H. on behalf of 
X. Y., and had served a certain order of affiliation on S. T., and the pretence 
proved was that the defendant had been with the order to II. to serve S,T., and 
had loft it with S. T.’s landlord, as S. T. was out, and it was hold that the 
variance was fatal, and that there was no power to amend the indictment under 
the Criminal Procedure Act, 1851 (14 & 15 Viet. c. 100), s. 1 ; li v. llarfi (184-1), 

1 Cox, C. C. 101 (where the pretence laid "was that certain horses belonged to 
a family named L. that lived at S., and that Mr. L. was dead, and the pretence 
proved was that the family lived two miles from S., and that the elder member 
of tlie family was dead, and it was held that the variance was fatal) : Jl. v. Bnlmer 

(1804), Le. & Ca. 470 (where the pretence laid was that the defendant was the 

servant of a person named Hardman, and the protenco proved was that the defen- 
dant was the servant of a person named Harding, and the conviction was 
quashed ; it seems that this was a case which could have been cured by amend- 
ment, but no application to amend appears to have been made (see 2 Russell on 
Crimes, 0th cd., 542). In IL v. Colucci (1861), 3 E. & F. 104, the defendant was 
alleged to have pretended tliat a certain parcel contained all the letters written 
from the prosecutrix to the defendant, and it was held that this allegation was 
sufficiently proved, although it was shown that some of the letters had been 
destroyed by the prosecutrix. In B, v. Keaiey (1851), 2 Den. 08, the indictmen 
alleged that certain false jiretences were made to B. and others, and it was 
shown that the pretences were made to B. alone, and it was held that theie was 
no variance. If the false pretence is contained in a written document, t e 
document must be produced or its non-production accounted for ; if 
to he lost, secondary evidence of its contents can be given {Ii> v. Chadwinc\^^' )t 
0 C. & l^ 181). If a defendant orally made the pretences alleged iu the in ce- 
ment, evidence of such oral pretences can bo given, although for the i 

carrying out the fraud a deed was afterwards entered into aud the deed a eg 
a consideration for parting with the money different from that coutaiuea m 
oral pretences {It. v. Ailamson (1843), 2 Mood. C. 0.280). ^ 

(/() If there is no averment of an}' person to whom the false ^ 

made and from whom the property was obtained, the indictment is ha [ ■ * 

Sowerby, [1894] 2 Q. B. 173, 0. 0. R.). But it is sufficient to aver that the pre 
was made to “ the subjects of His Majesty the Xing” (/f- v. Sili'erhi *, L ^ 

2 Q. B. 760, 0. C. E.). It is not necessary to allege or P^’^'''®^that the pie 

was made to the i)erson from whom the propertv was obtained {It. v. hioitn t ^ » 

2 C'ox, C. C. 'MS, where Ji. v. T,dl,, (1840), 9 0. & P. 227, was 
also n. V. I)e>,t (1843), 1 Car. & Kiv. 249). If the as made to 

other person than the one from whom the property is obtained, it ,i 

I . . ^..1 i.i_ from whom tn© 

proved t 
jiropert} 
pretence 
An alleg 
evidence 

Eo. & Ca. .fill uiiegaLiuii luat a laiou ^ money 

secretary of a friendly society), and that by means of this false pie 
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establish, that the defendant by means of the alleged false pre- 
tences unlawfully obtained either a chattel, money, or valuable 
security, as the case may be (0, which must be sufficiently 
described (/i) , but it is not necessary to allege any ownership 

thereof (I). , , i i 

It is not necessary to allege that the alleged false pretence Mas 

made with the intention of obtaining the property which was 

obtained, or to show how the false pretence was calculated to effect 

or had effected the obtaining of the property, or to state that there 

was no pretence besides the one or more charged ; hut the evidence 

must show that the false pretence was made for the purpose of 

obtaining the property etc. (in). 


was obtained from A. 13., was held to bo cstabli.sbcd by evidonco that A. 15. 
accoinp-anied the defendant to U. (tbo treasurer of the_socioty), who paid the 

money to the defendant (R. v. Rouse (ISlil), 4 t'ox, t'. i). 

(i) A chattel, to come within the statute, must be somethin" which is the 

subject of larceny (Larceny Act, 1801 (24 A ‘>o \ ict. c. 90), s. SS). A 'J'>n 
not a chattel which is the' subject of larceny, and, it seenis, is not a chattel 
within the statute as to false pretences (A. v. Rohiuson (lSo9), llell, t. C. •)! . 
The half of a bank note or a re-issuable note that has been .satisfied may he 

properly described as a chattel (A*, v. I '/5c (lN-9), 1 Mood, C. C. i. 

Mend (1*831). 4 C. & V. o3o ; see A^ v. f'lnrke (1810), 2 Leach 1030). A railway 
passeiii^er ticket is a chattel within tlie st:ituto, although it has to be dcdu eied 
up at the end of the journev (A. v. lUndton (1810), 1 Len. oOS; and see A. 

“ cvhnm (1851). 5 Cox, C. C. 181 ; but seo U. v, KiUnun (1870), L. L. 1 1 . t 
0). It is not necessary that the chattel should be lu existence at tlie timo 
t&t the pretence is made, so lonj.^ us the suhsetiueiit obtainin'^ of the chat e is 
directly connected with the false pretence (A\ v. Martin (180*), Ij. iv. 

C. C. *11. 50). , 1 A *5 c 1 

(A-) In 11. V. Douijlass (1808), 1 Camp. 212. it was held that a “ basket ot iish 

might be described in an indictment as a “ jiarcel.’* As to the description o 

money, see Criminal Procedure Act, 1851 (II 15 A ict. c. 100), s. 18, p. . , 

ante. The expression “valuable security” includes any order, hxclie«iuer 

acquittance, or other security whatsoever, entitling or evidencing the iile o^ 

any person or body corporate to any share or interest in anj’' public stock oi 

fund, whether of the United Kingdom, or of Great Britain or of Ireland, or ol 

any foreign .state, or in any funds of any body corporate, company or socieU , 

whether within the United Kingdom or in any foreign state or country or to 

any deposit in any bank, and also includes any debouture, deed, boud, bill, 

note, warrant or order, or other security wliatsoever, for money or ior pa\ ment 

of money, whether of the United Kingdom, or of Groat Britain or of iielam . 

or of any foreign state, and any document of title to land or goods. I le 

expression “document of title to land” includes any deed, map, paper, oi 

4 paroikment, \vritten or printed, or parti}' written and partly printed, being or 

containing evidence of the title or any part of the title to any real estate, oi o 

any interest in or out of any real estate (Larceny Act, 1801 (24 A -a \ ict. 

c. 90), s. 1; see IL v. Grtenhah/h (1854), Dears. C. C. 207). A post-olhee 

maney order is a valuable security within the meaning of the last-uioutionea 

section (Post Office Act, 1908 (8 Edw. 7, c. 48), s. 59). 

(/) Larceny Act, 1801 (24 & 25 Viet. c. 90), s. 88. \ i n r* P 

{m) Uumiltun y. R. (>840), 9 Q. B. 271; AA v. (181 *), 2 Lox. t..^. 

3f8 ; and see R. v. Waktlimj (1823), liiiss. A By. 504, where, on a pauper being 
told to go to work, the pauper falsely said he had no shoes, and theieupon e 
ovei-seer gaye him a pair, and it was held that the false statement was 


nut uiiginaiiy maae lor mo purjiosc or ooiaiiung niy ... -i -- . 

if the false pretence was persevered iu or reiterated with that puipo.-^e ( t. 
Hamilton (1845), 1 Cox, C. C. 244). 
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necessary to allege the time when, or the place where 
le pietence was made, or the chattel etc. obtained («).^ 

by^ they'd Jfendt?tnd“n?f’ innst be obtained 

the use or benefit or on account of the defendant or of any ^ 
pel son, the defendant is deemed to have “ obtained ” the chattel («) 

ofience within the statute (,?). But to obtain the loan of money 
IS, It seems, to obtain money within the statute (r) ; and this is the 
case also with regard to the loan of a valuable security, except 

Sunied'S^ """ ^''Pecfation that the identical security will be 

''T fiift of moiiey etc. by a false pretence (c.r/., by a false 
tale contained in a begging letter) is within the statute (t). 

Although a false pretence may have been made and although 
pioperty may have been obtained with a fraudulent intent, yet if 
the property was not obtained by means of the false pretence 
alleged in the indictment there can be no conviction (a). 


i. 


(h) Criminal Procedure Act, 18dl (14 & 15 Viet. c. 100), ss. 23, 24. # 

to nbf , f actually obtained, but the defendant attemp^Id 

tS;; [1 4,12 s 'r,.'s5!rt s p" “‘“"p* '•» ’■ 

8"- This section in effect 
supeisodes the narrow interpretation given to the word “obtain” in Ji v 

Oa>-rett (ISod), Dears. C. C. L'.'i” (see 2 Eussell on Crimes, Gth ed., 46, S). The 

section also meets such cases as JL v. J/ardn (1,S59), 1 F. it F oOI and II v 

i o . I'l^’. r F- ‘to Vharg; was of obSning credff 

“ttaimug credit by fraud, title Bankkuptcy a.vd 

I^SOL^ E^C\, \ ol. li., p. 3o(). 

(7) Ji. V. Kilham (1870), L. R. 1 C. C. R. 2G1. 

(r) See A. v. Bnnjim (l8oG), Dears. & R. 11, per CiiOMrxox, J., at p. 20. 

(s) JokL ’ ’ * 

(t) Jl, V. Jones (1850), 1 Don. 551. 

' ci (1836), 7 C. i- 1>. 352 ; R. v. Dent (1843), 

I r'"'' r n’";,.- ^^ell, C. C. 6; R. y. Haul 1861 , 

8 Cox, C. C. 40o ; 11. v. Cosndi (1901), 20 Cox, C. C. 0, C\ (’. R. 

The pretences alleged and proved must not be too remote from tbe obtaining 

(see A. V t-un//nr (l,So6), Deans, .t E. 40; R. v. Ilnjun (1,861), 2 F. (V F. 567; 

but see also as to these two cases 11. v. Martin (1867) 36 L J ^Af r ) *>0 (’ C R 

atp. 23, and 7,>. v. B.rtun (18,86), 16 Co.x, C. C. 62, ('.C’. E.).' The hi; ’pretm.ces 

inaA be made ou several dillereut occasions in. different conversations or coin- 

numications. if such conversations can he reasonably connected too-ether (11. v. 

1! ehnan (185.^). Dears. C. C. 188). As to a continuing false jiretence, see R. v. 

(TieuViewi (IS 4 8). 14 Cox, C. C\ 108, C’. C^. R. If a person enters in a race in a 

false name and obtains a Ion- start and wins the race, he may bo convicted of 

n f fom TAf iTi cr +/\ 4-1 
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It is sufficient if part only of the alleged false pretence is proved, 
so long as what is proved operated on the mind of the prosecutor (7/). 

It is immaterial that in parting with the chattel etc. the 
prosecutor’s mind was inHuenced by other circumstances as well as 
by the false pretence (c), or that the prosecutor had the means of 
finding out whether the pretence w’as true or not (d). 

The indictment must allege, and the evidence must show, that the 
act of making a false pretence and obtaining property thereby was 
done with intent to defraud (c). 


mimite authorising the payment of money is obtained hy means of a false 
pretence, and the money is paid, the money is obtained by the false pretence 
(R. V, Cooke '1858), 1 F. & F. 64). A misrepresentation of the state of accounts 
between a defendant and his partner in business, followed by the payment of 
money by the partner to the defendant, is not an obtaining of money by 
false pretences, as the partner still has rights over the money {R. v. hrans 
(186*2), Le. & ()a. 252 ; and see R. v. Crosby (18-13), 1 Cox, C. (’. 10). If a person 
is induced by false and fraudulent allegations to enter into a partnership and 
to advance money, an indictment will lie (R. v. Adanison (1843), 2 Mood. C. C. 
286) ; but if the contract is not rescinded, and money is advanced as part of the 
capital by the prosecutor, this is not an obtaining of money within the statute 
{R. V. H (1857), Fears. & B. 348, at p. 362). If at the time when a chattel is 
obtained the prosecutor know that the pretence was false, the defendant cannot 
bo convicted of obtaining the chattel bv false pretences {R, v. Mills (IHo t), 
Fears. & B. 205 ; but see R. v. Ady (1835), 7 C. & P. HO), but may be con- 
victed of attein 2 :)tiDg to obtain {R. v. Rorhock (ISoG), Fears. & B. 24 ; R. v. IRtts/er 
(1870), 11 Cox, C. C. 570, C. C. R.). The fact that the prosecutor believed the 
false pretence may be proved b}' asking him in the witness-box what opinion 
he formed as to the defendant’s statement on its being made (R. v. Kiny (1896), 
66 L. J. (q. b.) 87, C. C. II.). As to the defendant obtaining a larger sum than 
he asks for, see R. v. Smith (1832), 2 Russell on Crimes, 520. 

(b) R. V. Li, tee (1873), 12 Cox, C. C. 451, C. C. R., ]>er Bovill, C.J., at p. 453. 
It is not necessary that all the pretences should be false ; if any one of them is 
false and the mind of the prosecutor is operated upon by it, the olfenco is com- 
mitted (R. V. Ady (1835), 7 C. & P. 140, per PattesoX, J., at p. HI ; R. v. 
Rerrott (1814), 2 M. & S. 379, per Bayley, J., at p. 390; R. v. I/iU (1811), 
Russ. & Ry. 190). But in R. v. HVe/r/mm (1839), 10 Ad. .'c El. 34, it was held 
that two pretences were so connected together in the indictment that they could 
not be separated, and as one false jiretence was insutficientl}' alleged, the whole 
indictment was quashed; see also R. v. ICard (18-14), 1 Cox, (.’. C. 101. 

(c) R. V. Li, ice, supra ; see R. v. Ilewyill (1854), Fears. C. C. 315, at p. 322. 

(d) See R. V. Jessop (1858), Fears. A B. 442 ; R. v. Woolley (1850), 1 Fen. 
559, at p. 564; R. v. Wickham, supra, at p. 37 (disapproving of R. v. Jyues 
(1704), 2 Ld. Uaj’in. 1013). “There are indeed cases where the pretence is so 
very foolish that it is dilfictiU to say that an imposition is practised ; but still, 
who is ^to give the measure ? ” {R.\. Wickham., sup, -a). 

{e) The allegation of the intent to defraud is essential ; the omission of tliis 
allegation makes an indictment bad even after verdict, andis not amendable {R. 


D. u-jy. xiuoi oi inoiaisityoi tiie j 

it was false is primd facie evidence of an intent to defraud, but is not sufficient 
yf the facts show that there was no such intent ; thus in R. v. H ilhams (1836), 
i C. & P. 354, the defendant, by a pretence which he knew to be false, obtained 
ceidain goods from a person who owed and would not pay money to the defendant’s 
master, and the defendant made the false pretence in order to secure to his 
master the means of enforcing ])a 5 ’'ment of the debt, and Coi^ekiuge, J., 
directed the jury that, if they were satisfied that the defendant did the act 
only to put it in his master’s ])ower to compel the prosecutor to pay a just 
debt, they ought to acquit the defendant, and the defendant was accordingly 
acquitted. See also R. y. Stoue (1858), 1 F. & F. 311. Unless the juiy are 
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^ ^ei'e untrue, and that pretences or soi 

aflected the prosecutor’s nnnd in\.artiS!r"thh 1 

Aicei nogativin^^ th^ foic-/^ x ^ ^^ith his i)voT)prtv ^/^) 

that the defendant at the tinIJ ^^^ictment usually ave 


P'lSisliisajiSBS 

iiipglgipfigi 

U 6 - 10 ), 1 Cox, c. c. 244. Pe?^ Por t obtained (Ji!. v Ilamilui 
Sher Lf° ‘defraud evident m‘, Vi' 


~ '■' ■^''4- -lae usual foriii for tho ..oVdf •’ "'"o“"'’ea {U.y. Aireii {im\ 

mences with the words “ whereas in truth aud"“ f pretonis com 

7Vn n f of the alle-ed^i,tef„ “^d goes ou to stat 

I leccdciits <if dndictmeuts, 3rd ed 1 ]^) > .I'ot true (see Saunders 

I I saal" ? I’rcteuces, see A’, v. BaroJseflSvn sufficient evidence (t 

(i.«)6) ,2 J. I>. 102, 0. C. E. (ft>00), 10 Cox. C. C. 222; II. y. Find 

(y) bee p. 098, a„fo 

( SoG ^fiuiidors, I'^rGcodoiif < nf Tr^/^* ^ 

usual form of the averment is ‘^^s 112-137. The 

w len he did so falsely pretcntl as aforesaid time 

(f; rn cases under stat f 1 *^0 r’.^ !» ‘ .. 

fendant did “knowingly and de‘ii«>ned*]v’’^*f f' usual to aver that the 

f)io ai P - ^ ^'-‘Mgnediy falsp/x* ..i 1 


— — ■ ■ > 

. ,.■ uesmnedJ V " froir • r ’ ” 

indictment under that sfotute rfo f ''"f'*-'"" 

i^iesigncdlv,” and do not allege that th”S words '‘knowingly and 

false (iMatthews, lJif)-est of the f'l-in ' ? ^st^^ndant knew that the pretences were 

*<'1' (1S41), 2 Mood.”J C 191 an i P- f)' fi^ ff- V. //^a*r. 

ua. L. C. 192, an indictment under the stat. 7 Geo. 4, c. 29, s. 53, 


Paet XIII.— Offences against Property. 


701 


1385. In an indictment for false pretences several separate 
offences may be charged in separate counts (1). But if the defeii 
dant IS embarrassed by the joinder of different counts, the prosecutor 
Xne^J)^'^^ election and compelled to proceed on one count 

1386. If the crime of obtaining by false pretences is begun in one 

county and comp eted in another, e.y, if the false pretence is made 

m one county and t ie chattel etc. is obtained in another county 
the offence niay lie tried in either county (ni). “ ’ 

If the offence is begun in one country and completed in another 
it seems that the offence of obtaining can be tried in England only,’ 

S’; 1!“'^ 2; fr7 a. tn.b. z 

(1«43) 1 Car Vk r 1 V iollovvcd in L>. y. PhU.otis 

J'J Ji'hio ol tlio L-rii.i,,,,! 7.,„v Act 1.4i (7 g“'T." m) “ti"'”',"' ''r'Z 

Jr's;::;! s^; 

m //■ Tom Kcp. 9,S. 

V/ (18-ldl 1 rVvv p VI \ A • • • 

T. L 1!. 199,“ C'^'c if’ ’S '"■ 'v 

which the dofeiiclnnt ukoi thi n " i''® 'i- roin.tv into 

county (A>. v. ,S7a.:l<!.;'7i,sS^ ' T P c" ® n’" r^ ^ 

it; ;s^ Gco^o'c"‘m s^n 

received by the Tofendnnt n tli ’ f;*' A. und 

the provisions of the Criminal I ‘r “/v! ;’ *^°‘'-"’“t‘nit in.-iy, apart from 

either in tl^e c..untv of A “ i.ah:^ o:,\?^ fn ‘ l>« t> i«l 

and see li. v. 1858), Dears 0 C r-i*n^ T ' 1 551 ; 

where the defendant nested a letter c’auf ' 7 * (lt>oN), 1 F. F. (it, 

and then obtained u Treasurv^n ^ ‘ in IVorthaitiptou 

payment of money in WestininllPi f ^ ’ "1 of which he obtained 

in Northamptonshire. The Cj i7 in-!) tJiat the defendant might be tried 

I'eferred to in that case but it too ' ^ e. 8t), was not 

decision be supported, unless the of that Act can the 

Treasury minute was obtained in V been, tliattho 

obtained there, although it was nai?/ i therefore the money was 

that the letter coiitainin- the the decision proceeds on the ground 

^.ewasreferrodtoby l JxM vy J ^ ^ posted m Northampton. This 

but Lord CoLKiaDGE' C^J , {‘hmo ; 
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1384. The indictaent must particularly negative the alleged false 

the detenc ant falsely pretended that certain facts were^true^it must 
go on to allege that the particular statements made were untrue (/) 

of thl?’.? show that the alleged false pretences or some 

affected the prosecutor s mind in parting with his property ffi). 

ru f pretences the indictment usually avers 

ha tlm defendant at the time of making the false pretences knew 

that the pretences were false (li). It is not clear whether this 

averment IS necessary, but it is necessary that the evidence should 

show that the defendant knew that the pretences he made were 

I^lS8 yl) ♦ 


satisfied that there was an intent to defraud on the part of the defendant, the 

thrw’f! ^ however, 

the juij hnd that the defendant made a pretence which was false to his know- 

ledge and that he made it to induce the prosecutor to part witli goods, and 

that the prosecutor was induced to part with the goods by the false pretence, 

a tinding b}' the jury that the defendant at the time he made the pretence 

and obtained the g*;ods intended to pay the prosecutor for the price of them, 

^ lien it should be m the detendant's power, does not negative the intention 

to delraud and on such a finding the defendant should be convicted (R. v. 

i oy <>} (liSGo) 10 fox, C. C. HO, C. C. R.). Obtaining propert}' by false 

pretences may be a crime, although the defendant does not intend ultimately 

mcm property was obtained {R. v. Ilavimon 

(Iblo), 1 Cox, C. C. 244, pt7' Pollock, C.P., at p. 247 ; R. v. AWe?-, sf/nm . 

In oiuei to j)rove an intent to defraud evidence may be given that the defendant, 
either betoro or after the acts charged again.st him, obtained or attempted to 
obtain iiro])erty from the defendant or other iiersous by means of similar false 
pretences (A’, v. Iloehiick (ISoG), Dears. & P,. 24; li. v. Francis (1874), 43 L. J. 

fi'llowing R. V. Uvit (1800), Pell, C. C. 280 ; R. v. Cooper 


. ' • **»^v.*. Liwix liiv »wiu ^ laiseiy pimeiKJeu j 

o pretences are exj)ressly negatived (R. v. Airey (1801), 

- dO). Ihe usual form lor the negativing of the false pretences com- 

niences w itli the words “ whereas in truth and in fact” and goes on to state 
with paiticularit}' that each of the alleged pretences is not true (see Saunders, 
liecedcnts of Indictments, ilrd ed., 112). As to what is sufficient evidencejto 
negative false ].retences, see U. v. Baroisse{\Sb2), b Cox, C. C. oo9 ; R. v. Walker 
(lt>44), 1 Cox, C. C. 99 ; R. v. Wenham (1800), 10 Cox, C. C. 222; R. v. Fiuch' 

(1908), 72 J. P. 102, C. C. E. 

((/) See p. 098, mde. 3 

{h) See Saunders, Precedents of Indictments, 3rd cd., 110, 112—137. The^ 
usual form of the averment is “as he the said A. P. well knew at the time 
when he did so falsely pretend as aforesaid.” 

(/) In cases under stat. (1757) 30 Geo. 2, c. 24, s. 1, it was usual to aver that the 
defendant did “ knowingly and designedly” falsely pretend, as those words were 
in the statute; sec the loniis of indictments, 2 Sturkie, Criminal Pleading, 2nd ed., 
490; 3 Chitty, Criminal Law, 1007. Those fonns do not contain the words 
“ as he the said A. B. well knew etc.,” for the had been already laid 

by the use of the words “ knowingly and designedly ” in the earlier jiart of 
the indictment. The stat. (1820) 7 A 8 Geo. 4, c. 29, s. 53, omitted the words 

knowingly and designedly ” from the deschi)tion of the offence. The forms of 
indictment under that statute do not contain the words “ knowingly and 
designedly,” and do not allege that the defendant knew that the pretences were 
false (Matthews, Digest of the Criminal Law, 1833 ed., p. 471). In R. v. Haider- 
sijIi (1841), 2 Mood. C. C. 192, an indictment under the stat. 7 Geo. 4, c. 29, s. 53, 
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1385. In an indictment for false jiretences several separate 
offences may be charged in separate counts (k). But if the defen- 
dant is embarrassed by the joinder of different counts, the prosecutor 
may be put to his election and compelled to proceed on one count 

alone (0. 

1386. If the crime of obtaining by false pretences is begun in one 
county and completed in another, ejj, if the false pretence is made 
in one county and the chattel etc. is obtained in another county, 
the offence may be tried in either county (///). 

If ihe offence is begun in one country and completed in another, 
it seems that the offence of obtaining can be tried in England only. 


Sect. 2. 

Obtaining 
Property 
by Fraud. 

Joining 
several 
charges in 
one indict- 
ment. 

Venue. 


was held bail on deinurrcr, because it omitted to state tliat the defendant knew 
that the pretences were false ; see also Ii. v. 117(7,7/. //a (ISSU), S L. J. m. c.) nT , />cr 
Lord 1)exmax, C.J.. at p. NO; Ihvnilton v. /?. (ISdO). 9 tb IP 271, po* Pattesux’ J., 
at p. 278. Ihe decision in R. v. Iltiutersoii, suprn, was followed in R. v. Rhiljii>tis 
(iS'ld). 1 C'ar. A: Kir. 112, but was adversely criticised iii R. v. Umrtn (1S49), Pd 
(b 1>. (90, wliere an indictment which contained no express averment of the 
ikd'endunt's knowlcnlge of the falsity of the pi-oteiicos was held good after verdict 
by virtue of the (’riminal Law Act,’ 1820 (7 Geo. I, c. 04}, s. 21 ; in R. v. Cruhif 

(184.7), 1 C'ox.G. tk 249, it was lield that an indictment witliout sucli an averment 

was good, although the objection was taken before verdict. It is >ulnnitted 
that a specific allegation of the defendant's knowledge of the falsity of tlu‘ pie- 
teiices is not essential (see R. \. Marhirtii (170:>). 2 Ld. Laym. 1179), that such 
knowledge is alleged by implication in tho allegation of the intent to defraud. 

It seems clearthat, even if tho allegation is neces>arv, the omission of such an 
allegation is cured by verdict [R. v. Rxon-n, sap/v/). The knowledge of the 

defendant that the alleged pretence is false must be established bv evidence [R. 
V. Jlou'f n, siipniy at }). 79d). 

(/.’) JL V. } oinif/ (1789), 8 TtU'm Pep. 98. 

(/) It. V. lUisst-it (1840). 1 ('ox, (’. C. j1. As to joining a number of counts 

for false pretences in one indictment, see R. v. A7/a/, [1897] 1 (f. li. 214, U., 

j'fr Hawkins, J., at ]>. 2U> ; and as to joining coiiurs for falsi' jn’etences in the 
counts for con-i>iracy. see R. v. Nodthu;! }19()9\ 2d T. L. II. 012, (’. ( A. 

(ai) (Timinal Law Act, 1820 (7 (ieo. 4. c. 04). s. 12 ; R. v. .4//0a//oa 9 

1. Ii. lb 199, ('. (2. lb JJnt the olfence cannot b(* tried in a county into 
wlucli the delendant lakes tho jtropeitv whi<4i ho has obtained in another 
county (/b_v. iS/aadan/ M802), la*. A’Ca. 128}. liefore tho Oiminal laiw 
Act, ]82(> (7 (leo. 4, c. 04), the oll’ence (under llie stat. 00 Geo. 2, c. 24. s. !) 
was only triable in the conntv wliere tho cliattel etc. was obtained (R. 

y Rnihr.j, cit.'il R. V. RonhU (1820), 4 lb A Aid. 9:>, at p. 179}. 

li money is obtained liy lakso jiretenccs, and is in consoiiuence of the 
delendant s mpiest jiut in a latter and posted in tho couutv of A. and 
Received by the defendant, in tho county of ib, the defendant maV. apart from 
he in-ovisions of the Criminal Law Act, 1820 (7 Geo. 4, c. 01). s. 12, ho triad 
itlna- in tlie county of A. or in the countv of lb (R. v. Jixx-s (18.'>0\ 1 Dan. ddl ; 
ml see A. y. Am// (bSdli), Dears C. C. 012). In A', v. Voukc (18.78), 1 h\ A F. 01, 
vlieiy tha d(4endant posted a letter containing a false pretence in N7>rlham|)ton 

uiuhI 
tried 

^ ^ if VJIVxViJ. 1 ^ J \>«io not 

reterred to in that case, but it seems that only by virtue of tliat Act can tho 

< ocision )e suppoitcd, unless the lact w'as, as it may very well have' been, tliat the 
i(a^ur\ minute was obtained in Northamjdun, and tlier(*foro tlie mone\' was 

K’lc, although it was ])aid in AVestminstor; but the case does not 

W'as obtained, and the decision proceeds on the ground 
** ‘ contiuning the lalse pretc'iice was jiesti'd in Nku’thampton, This 
case w-as releiTedloby Denma.n, J., in R, v. y/o/zac-s ( 1 SSO), 12 ti, 13. D. 2:1. C. C. lb, 
but I/iril ( oLEKinoE, (’.J., then' said that, although he did not intend to cast 
ail) doubt upon A. y. CoeAc, his judgment was inde])eudent of it. 


\ here the dGendant posted a letter containing a false pretence in N7>rlham 
and then obtained a Treasury minute, in conse([ueuce of which ohta 
payinent ot money in estminster, it was held tli.at the defendant might be t 
lu Aorthamptoiishiro. The Criminal Law Act, 1820 (7 Geo. 4, c. ol), was 

1 T/\ 111 fhof ll. < « • ... . ^ 
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purchaser. 


Criminal Law and Procedure. 


if the prqjeriy is obtained in England {n). If the false pretence is 

made in England and the property is obtained in another country 

and no part is obtained here, the offence is apparently not triable in 
England (o). 

Sub-Sect, 'i— Restitution. 

1387. If a person is indicted for obtaining property by false pre- 
tences by or on behalf of the owner of the property or his executor 
or administrator and is convicted of the off^e, the court before 
whom such person is tried for the offence may order restitution 
of the jiroperty mentioned in the indictment and produced and 
identified in court, or of the proceeds of such 23 roperty ( p). 

A person who has obtained the property of another by false 
pretences acquires a voidable title to the property; the original 
owner from whom the property was so obtained on becoming aware 
of the fraud can repudiate the transaction by means of which the 
property was obtained, and if the property or its proceeds are still 
in the jiossession of the offender or his agent, or are in the hands of 
a donee from the offender, or of a purchaser for value who has notice 
of the fraud, the ownership revests by virtue of such repudiation in 
the original owner. 

Such owner may sue for the recovery of the property or its proceeds, 
or, on the conviction of the offender for obtaining the property by 
false pretences, he may obtain from the court which tries the oftbice 
a summary order for the restitution of the jiropertyor its proceeds (a). 

If before the repudiation the defrauder transfers the property for 
value to an innocent purchaser, such purchaser acquires a good 
title to the property. A subsequent repudiation by the original 


{!,) See R. V. Holmes (1883), 12 Q. B. D. 23, C. C. R. ; R. v. Ellis, [1899] 1 
Q. B. 230, 1 C. C. R. ; compare 11. v. Pders (1880), 10 Q. B. D. 030, C. C. R. ; 
n. V. Stoildart (1009), 25 T. L. R. 012, C. C. A. 

(r>) yuch a case would be governed by the common law rule as to venue (see 
p. 281, Hide ; It. v. Buttery, cited It. v. Burdett (1820), 4 B. & Aid. 45, at p. 179 ; 
compare Jt. v. Dawson (1888), 10 C’ox, C. C. 550, C. C. R.). The only cases dealing 
with the point [It. v. Ilohnes, It. v. It. v. Bettrs, supra) are ail cu.^^es where 

the obtaining was in England. In It. v. Garrett (1853), Dears. C. C. 232, a 
false iiretcnce was made in Russia, and money was in consequence obtained in 
lOissia, and a worthless security which affected to be payable in England was 
given by the defendant in Russia, and the person who received the security 
presented it in England, where it was dishonoured. It was held (before the 
Ijarceny Act, 1801 (24 & 25 Viet c. 90) ), that the defendant could not be con 
victed of attempting to obtain money in England. It seems that now, by virtu 
of the Larceny Act, 1801 (24 A 25 Vict. c. 90), s. 89 (see p. 090, ante), it would b 
held that in such a case there was an attempt to obtain in England. 

(p) Larceny Act, 1801 (24 A 25 Vict. c. 90), s. 100 ; see p. 084, ante * R. v 
Justices of Central (Bdmiual Court (ISSO), IS Q. B. D. 314, C. A. 

(n) R. T. Georye (1901), 05 J. V. 729; sec Re Vautin, Ex parte Saftri/ (1899), 

2 a. B. 519 ; and Larceny Act, 1801 (24 A 25 Vict. c. 90), s. 1 ; R. y. Justices of 
( entral C. r i nn /ud ( ourt, supia. There is a difference between stolen property 
and ])roperty obtained by false pretences. Stolon property, if iu the hands of 
the thief or his agent, or of a donee from him, or of a purchaser even for value, 
if the sale is not in market overt, and does not come within the Factors Act, 

1 S89 (52 A 53 A ict. c, 45), s. 9 (tee p. OSO, ante), remains the property of the 
owner, and no repudiation or revesting is necessary. Ih'operty obtained by 
fraud passes to the defrauder, who acquires a ^■oidabIe title to it, and does not 
])uss back to tbo oiiginal ownei, until it is revested in bun by repudiation of the 
transaction by which the property was obtained (see R. v. Georye, supra). 
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owner will not operate to revest the title in the original o^yner, 
even though the defrauder is convicted of obtaining the property hy 
false pretences, and no order for the restitution of the property can 
in such a case be made (^). 

Sub-Sect. 4. — Atteinpts to ohiain hy False Pretences, 

1388 . An attempt to obtain proi^erty by false pretences is a 
common law misdemeanour. 

The punishment is a line or imprisonment without hard labour, 
with or without a line(c). 


1389 . If a defendant is indicted for obtaining jn'operty by false 
pietences and the evidence 2)roves that the defendant made the 
alleged false pretences, that they were false, and that the defendant 
had an intent to defraud, but the evidence fails to prove that the 
defendant obtained the property or tliat the alleged false pretences 
led to the obtaining, the defendant may be convicted of the mis- 
demeanour of the attempt to obtain by false pretences (cl). Or a 
defendant may in the first instance be tried on an indictment which 
charges him with attempting to obtain money etc. by false 
pretences with intent to defraud (e). 


(0 y. JInP-er (1901), (ij J. ]'. 729; Sale of Goods Act, 189:i (dO A o7 Viet, 
c. 71), ss. 2d,2'l (2). S. 24 (2) of this Act has jiltercd the law laid down in 
Vihnvnt (12 App. Gas. 471, which decided that, when goods had been 

obtained by lalso pretences, and the property in them passed to an innocent 
purchaser from tlio delrauder, the title, by virtue of the Larceny Act, ISfJl 

if ^ ^ 'I'*'* revested in the original owner on the conviction of 

the detrauder in the samo way as stolen proj)erty to which a title had been 
acijiiired by a ]>urchascr in market overt or otherwise revested in the orio-inal 
owner on the conviction of the thief. The Sale of Goods Act, LS9S (50 A 57 
\ let. c. 71), only applies to personal chattels other than monev, and does not 
apiJly to choses in action, while the Larceny Act, ISOl (24 A: 25 Viet. c. 90), 
s. 100, a])plies not only to money but also to valuable securities. As ro'^-ards 
money there can bo iio revesting, if it has jiassed in currency to a persoirwho 
receives it in good laith and for value, and if money has so passed in curri'iicv, 

^'^‘^^itution can be made under s. 100 of the Larceny Act, isoi 

(24 A --J Viet. c. 9()) (see Moss v. JIancock [1899], 2 (f. li. ill); nor can any 

ouler under that section be made as regards a valuable security which has beeii 
0 o,oi jofe paid or discharged by the person or body corporate liable to iiay it, or 
being a negotiable instrument, has been hond jUle taken or received by 
iranslor or delivery by some ])orson or body corporate for a just and valuable 
consideration without any notice or reasonable cause to susiiect that it had been 
«to leu (Larceny Act (24 ct L>o Yict. c. 96) s. lOO). Q,aere whether, if a 

^ aluable secuiity which is not a negotiable instrument has been obtained by falso 
1 ' etenocs and has passed to an innocent imrchaser for value without notice, and 
nas not b«.n paid or discharged as above, the property in such a security does 

not lovost ni the original owner on the conviction of tiio oil'ender. As the Sale 

ini<di*M ^ ““t apjily to choses in action, it 

h case lindhn v. Vilmont, supra, still applies; 

^ h liecovery of Stolen (foods etc. , (id. 

T. Jin limit at common law to tho term of tho imprisonment ; seo 

^ / /! /. ollence is triable at quarter sessions. 

Lo hud (16o6), iJoars. A li. 21 ; }!. y. J/msUr (1870). 11 Cox, ('. C. .570. 

(. 7 Cox, C. c. 507; v. Ku.jleUm (IS55), Dears, 

thn, ’ ^ '/* 1 should set out the falso lu'etenccs and negative 

Gxr! fi ''' ?• f “re form as an indictment for the comiilete ollence, 

“ d , ViV attempt to obtain ’’should bo substituted for 

Cox ( ( 1^7/' ^ 

Cox, C. C. 484). fcee also U. v. Dunkary (1909), 76 J. D. 56, C. C. A. 
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Sect. 2. 

Obtaining 
Property 
by Fraud. 

False state- 
ment by 
money-lender. 


The punishment for this offence is the same as for obtaining 
money etc. by false pretences (/). 

1390. Any money-lender, or any manager, agent, or clerk of a 
money-lender, or a director, manager or officer of a corporation 
carrying on the business of a money-lender, is guilty of an indict- 
able misdemeanour (f/), who by any false, misleading or deceptive 
statement, representation, or promise, or by any dishonest conceal- 
ment of material facts, fraudulently induces or attempts to induce 
any person to borrow money or to agree to the terms on which 
money is borrowed or is to be borrowed. 

The punishment is imprisonment with or without hard labour 
for a term not exceeding two years, or a fine not exceeding £500, or 
both {It). 

Sub-Sect. 5. — Fraudulent Conretjances. 


Conveyance 
of land to 
defraud 
creditors. 


1391. Every feoffment, gift, grant, alienation, bargain, and 
conveyance of laud, tenements, hereditaments, goods, and chattels, 
or any of them, or of any lease, rent, common or other profit 
or charge out of such lands etc., by writing or otherwise, and 
every bond, suit, judgment, and execution had or made with the 
intent to delay, hinder, or defraud creditors and others of their just 
debts is void as against the persons intended to be delayed, hindered, 
or defrauded (i). 

All the parties to such a fraudulent conveyance etc. who 
wittingly and willingly put in use, avow, maintain, justify, or defend 
the same as true, and had or made ho)id fide and upon good 


( /') See ]). 091, (utie. 

(»'/) J^Ioiiey-leiulers Act, 1900 (63 & 64 Viet. c. 31), s. 4. By Dioiiey-lender is 
meant a person whose business is that of money-leiuling, or who advertises or 
announces liiinself as carrying on that business ; the Act does not apply to a 
])awnbroker in respect of business carried on by him in accordance with the 
provisions of the Act relating to pawnbrokers, or to a registered iriemlly society 
witliin the meaning of the Friendly Societies Act, 1896 (59 it 60 Viet. c. 25), or 
liaving rules c(‘rtitied under ss. 2 or 4 of that Act, or under the Benefit 
Building Societies Act, 1836 (0 & 7 Will. 4, c. 32), or the Loan Societies Act, 
1810 (3 4 Viet. c. 110), or under the Building Societies Act, 1874 to 1894, or 

to anv body corporate, incorporated or em])owercd by a special Act of Parlia- 
ment to lend money in accordance with such special Act, or to any person hona 
fide carrying on the business of banking or insui ance, or hotid fide carrying on any 
business not having for its jirimary object the lending of money, or to any 
bodv corporate for tlie time being exempted from registration under the 
lUoney-Ieiulers Act, 1900, by order of the Board of Trade made and published 
nursu’ant to regulations of the Board of Trade. As to who is a money-lender, 
see 2^'eirton v. Vyhe (1908), 25 T. L. E. 127. The Act is wider than the Larceny 
Act, 1861 (24 t'e 25 Viet. c. 96), s. 90 (see p. 703, unit), and includes the ca.se of a 
i)reteiioe of a future part or a jn’omise to do something in the future. An 
offence like that in li. v. Gordoyi (1889), 23 Q. B. I). 354, C. C. R.. might now be 
prosecuted under the ^Money-lenders Act, 1900 (63 & 64 A'ict. c. 51). 

{/.) Money-lenders Act, 1900 (63 A 64 ATct. c. 51), s. 4. i^ee, generally, title 

Moxey axu Moxky-lexdixg. ^ o -.-u t r 

(i) t^tat. (1571) 13 Eliz. c. 5, ss. 1 and 2 ; Twyne s Case (1601), 1 Smith, h. L., 

11th ed., 1. For an instance of an indictment under the statute, see K. v. 
Smith (1852), 6 Cox, C. C. 31. It is not necessary to set out in the indictment 
the specitic facts constituting the fraud, if the words of the statute are 
(/'. V. Smithy supra). Communications between a client and a solicitor tor me 
purpose of ’committing a fraud under the statute are not privileged Irom 
disclosui'c [R. V. Cox (1884), 15 Cox, C. C. 611, C. C. E.). 
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consideration, or who alien or assign any such lands etc. conveyed 
to them by such fraudulent conversance etc., are by statute guilty 
of a misdemeanour (j). 

The punishment for this offence is the forfeiture of one year’s 
value of the lands conveyed, and the whole value of the goods and 
chattels, and the money to wdiich any such fraudulent Ijond may 
relate, and imprisonment for half a year(/). 

There are corresponding provisions as to conveyances etc. of 
lands, tenements, or other hereditaments with intent to defraud and 
deceive subsequent purchasers of such lands etc. (/.■)• 

1392. Any seller or mortgagor of land, or of any chattels real or 
personal, or choses in action, conve 3 ’ed or assigned to a purchaser 
or mortgagee, or the solicitor or agent of any such seller or mort- 
gagee, is by statute guilty of an indictable misdemeanour (/) wlio, 
with intent to defraud, conceals any settlement, deed, will, or other 
instrument material to the title, or any incumbrance, from the 
purchaser or mortgagee, or falsifies any pedigree upon which the 
title does or may depend, in order to induce such purchaser or 
mortgagee to accept tlie title offered or produced to him. 

The punishment for this offence is a fine or imiirisonment with or 
without hard labour for any term not exceeding two years, or both (///)■ 

1393. Any person concerned as jirincipal or agent in proceedings 
before the registrar or the court under the Land Transfer Act, 1875 (a), 
is by statute guilty of an indictable misdemeanour (o) who, with 
intent to conceal the title or claim of any person, or to substantiate 
a false claim, suppresses, athmipts to suppress, or is privy to the 
sup[)ression of any document or fact. 

liveryone is by statute guilty of an indictable misdemeanour (p) 
who fraudulently procures, fraudulentlv' attempts to procure, or is 
privy to tlie fraudulent procurement of any entry on the register 
under the Jjand Transfer Act, 1875 ( 7 ), or any erasure from or 
ultei’ation of such register. 

The [mriishimmt for each of the two last-named misdemeanours 
is iinprisonmenl foi’ a term not exceeiling two years with or without 
hard labour, or a fine not exceeding .1*500 (/’)• 


(,/) See iK.te (/), p. 701. antr. 

(A-J Stut. (I.OSi) 21 Kliz. e. -1, ss. 1, 2; T>r,jnvs (1(101), 1 8mith, L. 

1 Uh 0(1.. 1. S(!o Vohiiilary C?()iiveyan(;os Act, iSU.'i (oG Sc 61 Viet. c. 21). These 

oUciicc.s juo, it sfM'iiis, friable at ([iiartor sessions. 

(0 Law of Lropci ty AineodiiHait Act, IS.'ai (22 Sc 211 Viet. c. o j), s. 21 ; Law 

of l'ro))oi ty Ainranlniont Act, LSGO (2:1 .t 21 Viet. c. GS), s. 8. 

(m) l.aw ol I'ropt'rty AnioiKliiienl Act, lSh!» (22 (t 2:1 \‘ict. c. Go), s. 24. No 

pio.M‘cutioii lor any olleiu'e in this section is to bo commenced witliout the 

saiictKm ol tlio .\ttornoy-Goneral or of the Solicitor-doueral, if the oilico of 

Attoi iio\ -(icmaai is vacant; sucli sanction i.s not to b(! givam without such 

pievKjii.s notic<i ot the ajtplication for leave to prosf'cnto to the ])crson inttmded 

to bo in'ost‘cut(‘d as the Attorney-Goneral or Soli<ator-O(meral may direct 

(ijy o]lcm;(3 is, it seems, triable at quarter sessions. 

(a) GS A GO Viet. c. 87. 

(") / /'o/., s. 00. 

yO /Ac/., H. 100. 

//) .■t'' A GO Viet. c. 80. 

(/•) Ibbl., ss. 00, 100, 


H.L. — IX. 
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Criminal Law and Procedure. 

Sub-Sect. 6. — Personation. 

indictatle misETanou^a^ if “ 

law client (.s). ii it amounts to a common 

personation are now slatulor, 

o[''”ny owneftl'’ h^“‘‘ o“".e L“k 

or money waljf n re^e o'f ’ ”“'7 »'™er of any dividend 

offender by sLh nei-on n on f. ^ " 

<'uiy share or interpsf- Vi I • endeavours to transfer 

peLoalY “ee'Yro? ett^S "b 

anfolLr of “s'=ly»nd deeeilfnllv toperson.to 

Srtilic to iri . , “““ '«™ ». »r «”y =‘"sk 

Certifi;.teA,.t,“E(c)'ro l>°rtTo“i'Tt,° V 

1870f/’'» on/i n I ^ or lait V. or the Jsational Debt Act, 

Sttk ce t.fiip " to obtain any such 

anvirdonP dIfP endeavour to deceive 

and lawful owner. offender were the true 

felony punishable in the same way as the last-mentioned 


to defeat the *'*’® P'.'l’dc interest, as by false personation 

of ,,er.-ona\io,k',n the booL are 


‘apos of f>nTwrkivo..,r f 1 e , ‘ per.-onatioii in tlie books are 

' tXn i f ? o T t J ’'"a- = T "• ^ P. 0. 1010; /i. v. 

'!d lb.vnf 'ot'; io rir!'\'^'Ti n T' ^'^“'^'•""0/ (HOd), 2 Ld Pay.n. 1179; 3 
uiartei- se.ssi.w,.’ ^ • C- 82-4 ; 2 Burr. 1 1 29. The offence is triable at 


cases nf /-oMoryi,.....,. .ww 'ir -- per>onat]ou in the books are 

II 

I 

quarter so.^sions. 

^ 1 ection. . see title ELEcrroxs 

(a bof^ro,^. A, f I8.il 24 & 2o Viet. c. 98), s. 3 ; ,.ee’ Local Loans Act, 1875 

MetronnliT. n it ^7 .Vet, 1877 (40 & 41 Vict. c. 59 , s. 21 ; 

Metiopohtan Board of V orks (f^oaiis Act, 1869 (;52 & 33 Viet. c. 102), s. 19; 

an see Local Gov.unn.ent Act, 1888 (51 & 52 Viet. c. 41), s. 40. 

1. \ \ V { ; ^ !" S''’’"*’"’® 1891 (54 & 55 Vict. c. 69), s. 1. The offence 

IS not truible at quarte?' s(‘s>i()iis. 

iKca o»’T®P v-‘'y '*^1'* (HH & 'If Vict. c. 58), s. 4 ; India Stock Certificate Act, 
1863 (26 Ac 2/ Vict. c. 73), s. 14. 

(</) 33 & ;!4 Vict. c. 71 ; see s. 3, and First Schedule. 

(r) 26 A 27 Vict. c. 73. 

(/■) 33 Ac 34 Viet. e. 71. 

lura ^ ’®1'' ®- 58). e. 4 ; India Stock Certificate Act, 

186.1 (26 A; 27 A irt, c. 73), s. 14 ; PeniB Servitude Act, 1891 (54 Ac 55 Vict. 
c. oyj, s. 1. The offeuce is not triable at quarter sessions 
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1397. It is by statute (h) a felony to personate any owner of any 
share or interest in any company establislied under'the Companies 

(Consolidation) Act, 1908 (i), or of any share, warrant, or coupon 
issued under that Act. 

This offence is punishable in the same way as the last-mentioned 
felony (A-). 


1398. It is by statute (/) a felony falsely and deceitfull}' to per- 
sonate any person, or the heir, executor, or administrator, wife, 
widow, next of kin, or relation of any person, wiili intent fraudu- 
lently to obtain any land, estate, chattel, money, valuable security, 
or property. 


Tliis oftence is punishable in the same way as the last-mentioned 

felony (m). 


1399. It is by statute (//) a felony for anyone wittingly and know- 
ingly to ))ersonate or falstdy assume the name or character, or pro- 
cure any other so to personate or falsely assume the name or 
character, of any officer, non-commissioned officer, soldier, or other 
person entitled or supj)Oscd to be entitled to any pension, wages, pa}", 
grant, or other allowance of money, prize money or relief, due or 
8up[)osed to be due or payable, for or on account of any service done 
or su[)posed to be done by any sucdi officer, non-commissioned officer, 
soldier, or oiher |)erson in the King's army or other militarv service, 
or to personate or falsely assume the name or character of the 
executor or administrator, wife, relation, or creditor of any such 
officer etc., in order fraudulently to receive any such pension etc. 


VO « IvKv. 7, c. (it), y. ;i8 (1) (iiO- 

0 /bill. 

(Ic) Companies (ConsolidjitioTO Act, 1908 (8 Edw. 7, c. 09), s. 88 (ii.); Penal 

Sonitude Art. 189] (.34 & .3.3 Viet. c. 89). h. 1. 

(0 I'iilse iVixjiiiitioM Act, 1874 (87 & 88 Viet. c. 88). s. 1 ; nothin'; in the 

Act Ks to jn-ovcait a person from hoin^ proceeih-d a;r;iin-t ami jniiii^in-d under 

lln^ other Act or at common law lor an ofl'mce jiunishable as well under the 

ct as under any other Act or at common law. As to an olfcncG under this 

Act in relation to any military pay etc., see Army Act, 1881 (44 & 4j \’ict. 
c. aS), 8. 142 (8). ^ 

(m) Kaise P. rsonation Act, 1874 (87 & 88 Viet. c. 88), s. I ; Penal Servitude 

^ \ 1 * ^ <dl'fnce is mit triahh; at quarter sessions. 

{») (.i.olsea ami Kilmainham Hospitals Act, 1828 (7 Geo. 4. c. 18), s. 88; 

OiTVw Ii* yh-nti.-al provisions in the Army Prize Money Act, 1882 
> anyone personating etc. any oliieer ote. entitled etc. 

fuiz-* rmmoy, giant, bounty money, sliaie. or other allowance of 
inonyy < '*<■ ‘de. lor or on account <d‘ any service perl'oimed etc. l)y any officer 
r'' ^ have ivully herved or be supposed to have icallv seixed ” in 

le 'iiniN oi “in any other military serviee,” or as to personating or 

in personating etc. “the (‘xeculor, administrators, 
VI (, uu.ow. next ot kin, relation or creditor’’ of any such ollicer etc., in order 

o ()i (‘Made any other pei-son to receive “ anv smh inize inonev ete. ; 

«>c uiHo Ahmv Act IWI (l-l & Vu-t. c. 58), s. 142 (2). (3). If A. bcl.rvc li. 

_ *** ■ teque.st assumes the chararter of (X for tin* purpose of 

( (.eiviii., a y lai e of piizi* money etc., A. commits an offence under the Act 

l/t- G- 888). The offence of i»er.<onuling someone 
) K. pni p-iM, o o jtaining payment of a part of a pensimi is conimitteil even 

ankr!" ! IS no h.ngrr in existence (//. v. /h iie/Zr (ISlw). 9(1 A P. 

4( 8), Imt tiiere mn..t be a person who was in the service of the King etc. and 
Whose name and character were assumed, and see p. TUS, post. 


Sf-:cT. 2. 

Obtaining 
Property 
by Frauil. 


Pcr.'OnatioD 
to obtain 
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to obtain 
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Sect. 2. 

Obtaining 
Property 
by Fraud. 

Personation 
of naval 
pensioner etc. 


Conspirac}'. 


Criminal Law and Procedure. 


This offence is punishable in the same way as the last-mentioned 

felony (o). 


1400. It is an indictable misdemeanour (;;) falsely and deceitfully 

to personate any person entitled or supposed to be entitled to 

leceive any pay, wages, allotment, prize money, bounty money, 

giant, 01 other allowance of the same nature, half-pay, pension, or 

allowance from the Compassionate Fund of the navy, payable or 

supposed to be payable by the Admiralty, or any other money so 

payable oi supjiosed to be payable, or any effects or money in charge 

01 supposed to be in charge of the Admiralty, in order to receive 
such pay etc. 

Ihe j^unishmeut for this offence in the case of conviction on 
indictment is penal servitude for not more than five or for not 
less than three years, or imprisonment for a term not exceeding 
two years with or without hard labour (f/). 

ihere are other cases of personation which are punishable only 
on summary conviction (r). 


I Sub-Sect, 7. — Compiracy to Defraud. 

1401. If two or more persons conspire together to cheat or defraud 
another or others, the confederates commit an indictable common 
law misdemeanour, whether the act which they agree to do is or is 
not of itself criminal. 

The punishment for this offence is fine and imprisonment with 
or without hard labour (5). 


(0) Chelsea and Kilmainliam Ilosjntals Act, 1820 (7 Geo. 4, c. 16), s. 08; 
Penal Servitude Act, 1857 (20 & 21 Viet. c. 0), s. 2; Penal Servitude Act, 1891 
(54 & 55 Viet, c, 69), s. 1. The offence is not triable at quarter sessions. 

(;>) Admiralty Powers etc. Act, 1865 (28 &, 29 Viet. c. 124), s. 8 ; see Naval 
Pensions Act, 188-1 (47 & 48 \ict. c. 44), s. 2. The offence is committed even 
thou"h the person whose name or character is assumed is dead (A\ v. Martin 
(1817), Russ. & Ey. 324; R. v. Cramp (1817), Euss. & E}'. 327). But the 
offence is not committed unless the person whose name or character is assumed 
was or was supposed to be entitled to the pay etc. which it is souglit to obtain 
(R. V. Jlrouni, R. v. M'Annetly (1800), 2 East, P. C. 1009). In R. v. Ranuet 
(1818), Euss. & Ey, 351, a man was indicted for personating one Peter McCann, 
a person entitled to prize money on board of the ship Tremendous; a person 
named Peter McCarn was entitled to prize money in respect of services on that 
ship, but there wus no person of the name of Peter McCann ; the jury found 
that the prisoner meant to personate Peter McCarn, but the conviction was 
held by all the judges to be wrong ; they were of opinion that the “personating” 
must apply to some person who had belonged to the ship, and that the indict- 
ment must charge the personating of that person. The principle of the 
decision is still, it seems, applicable, although the particular defect in the case 
could now be remedied by amending the indictment; see p. 344, ante. A person 
who aids and abets another in personating someone else is guilty of an offence 
under the statute [R. v. Potts (1818), Euss, & Ey. 353). 

(7) Admiralty Powers etc. Act, 1865 (28 & 29 Viet. c. 124), s. 8 ; Penal Servi- 
tude Act, 1891 (54 (.t 55 Viet. c. 69), s. I. The offence is also punishable on 
summary conviction ; see Admiralty Powers etc. Act, 1865 (28 & 29 Viet. c. 124). 
The offence is triable at quarter sessions. 

(r) The offence is only triable at quarter sessions if the conspiracy JS to 
commit a crime triable at quarter sessions (Quarter Sessions Act, 1842 (5 & 6 
Viet. c. 38), s. 1). 

(s) See Inland Revenue Regulation Act, 1890 (53 & 54 Viet. c. 21), s. 12; 
A_rmy Act, 1881 (44 & 45 Viet. c. 58), s. 142. 
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An agreement made wth a fraudulent mind to do that which, if 
done, would give to the prosecutor a right of action founded on fraud 
is a criminal conspiracy (t). 

As the essence of the crime of conspiracy to defraud is the agree- 
ment of two or more persons to defraud someone else, it is 
unnecessary in an indictment for such a conspiracy to specify the 
particular means and devices by which the defendants conspired 
to defraud, or any overt act committed in justification of the 
agreement (u). 


SnCT. 2. 

Obtaining 
Property 
by Fraud. 

Indictment, 


{t) R. V. 2 Q. B. I). -IS. C.A.. j>c.r Buett, J.A., at p. dO; R. v. Ffcveif 

(17S2), 2 East, P. C. SOO; R. y. Wnrhurtou (Ls7()), L. 11. 1 C. (A 11 27-1. Af-ree- 
laents to do the followin':*; things are instances of conspiracies to defraud : — To 
raise tlie price of the public funds on a particular day by false rumours (/A v. 
Dt Ikn-rujcr (181-1), 8 M. A S. 07) ; to procure by false stateinent-s a quotation of 
the shares of a company on the official list of the Stock Exchange in order to 
give a fictitious value toWh shares (/A v. A.v;/;,r(//(ls70), 2 H B. I). 48, C. A.) ; to 
induce a false belief among investors that there is a hona jide market for certain 
shares (S'c'o^^v. Rrmcn, ihur 'uoj^ MrXalni: CV*., [Isq2] 2Q. Jk 721, (’. A.); to purchase 
shares in acom})any in order to induce persons to take shares in a newcompan}' 
which was to take over the business of an old company which the conspirators 
knew was liojielossly insolvent (/A v. A'//r//f7/(i8(ifJ), 1 1 ('()X,(\ (A 4 14); to represent 
a bank and its affairs to b(i in a sound and ni'osnerous conditio! 


ndition when it is really 


insolvenf (/A v. JX(lui/<-{\HoS), 1 E. A E. 218); to make and publish a false balance- 
sheet nHsrei)rosenting the flnuneial condition of a company (/A v. Rurch (18f>d), 4 
P. A i*. 40 () ; to lubricate false shares in a company in addition to the number 
proscribed by the rules and to sell them as good shares (/A v. Moit (1827), 2 
tA A P. 521); to de])i-ive a j)artner of his interest in some of the partnership 
ju’opcrty by false entries and false documents f/A v. Warinnion (1870). L. 

(A (A R. 27-1 ); to make false representations so as to enforce bv moans of lega 


R. 1 

il pro- 


cess the ])ayment of sums of money known not to bo duo (/A v. 'J’at/lor (1888), 15 
Cox, (A (A 205, 208); lo defraud an execution creditor of the fruits of a judg- 
ment by falsely ante-dating a deed relating to the propert}' of the judgment debtor 
(/Av. A'or (1884), 1-1 Q. B. D. 153, 0. CA R.) ; knowingly to make false rejiresentations 
as to the solvency of a i)urohaser of goods on credit and thus to enable thoimrchaser 
to get gooils on credit when it is known that he does not intend to pay for them 
[R. y.(Jr'tna/i (1880), M (kjx, (A (A 381) ; tocaiis!! indigent persons to be reputed and 
believod to bo jicrsons of considerabh! credit for the purpose of defrauding trades- 
nien (/A v. JRhiieht.nne (1852), 0 Cox, (A (A 38 ; R. v. Rok-rts 1 Camp. 300) ; 

1<) dispose of goods in contemplation of bankrujitcy in order to d(*fraud the ei ialitor 

of the person to whom the goods belong v. R. (1873), L. R. 8 Q, B. 102; 

A. \ . 1 858), 1 E. A. PA 33) ; to cause goods at an auction to bo sold at a price far 

helowtheir real valuewith intentto divide between the eons]>irators the difference 
between the auction price and the fair price {Leri v. Leri (1833), (i (A A lA 230) ; 
to hold a siuun auction with sham bidders for the purpose of selling goods at 
prices grossly above the real value (/A v. Leans (1800), 1 1 (’ox, (A (A 4()1, where 
A. y. Ac/;/// 6' (iSOi), 10 Cox, C. 374, was commented upon and distinguishi'd) ; 
to Oeiraud a railway company by obtaining excursion tickets which were not 

Jis'Q^ *'* 1^ -selling them to other persons to be used by them (/A v. Ahsa/ou 
(18oJ], 1 P. A P. -108); to make false and fraudulent reju-esentutions as to the 
soundness of a horse which the owners had agreed to sell and so to induce him 


to accept a less price than that at which ho had agr- 
Carhs/c ( Sol), JA-ars. C. (A 337) ; falsely and frai 

lior>e IS thi; jn-operty of a jirivate person and not u. a .. 

iriflueo a person to buy it (/A v. Ke.nrirk (1S13\ 5 th B. 4!i) ; to obtain money 

‘^'iT ^A^Md '*3^ I>i-etences with intent to defraud (/A v. GUI (1818). 

('0 /‘A y. AAo/,u*..Ao/(17H>), 1 Stra. 193; /A v. Ci7/ (1818), 2 B. A Aid. 204; AA v. 
hanuric (1.848;, o il B. 49 ; AyrAer/Tv. AA (18-17), 1 1 H B. 245, Ex. Ch. An indiet- 
inen i.s suihcient which alleges that A. and I>. “ unlawfully consj>ired by false 
pic Clues and subtle means and devices to obtain from (A divers largo sums of 
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Criminal Law and Procedure. 


Sect. 2. 

Obtaining 
Property 
by Fraud. 


Evidence. 


Corrupt 
trarrsacfions 
with agents. 


Offence by 
bankrupt. 


In conspiracy the unlawful agreement is ofitself a sufficient overt 

act(x-) ^ut in a prosecution for conspiracy, unless there is direct 

pioof.of the unlawful agreement, the evidence must, in order to 

estabash the agreement, show an overt act done in pursuance of the 

alleged agreement; evidence of such an act is always desirable 
even when it is not necessary. ^ 

An overt act done by one of the conspirators in furtherance of 
the agreement will he evidence against all, if the agreement is 
established by other evidence (/y). 

Sub-Sect. S.^Prevention of Ci/rrupikm Act, 1906. 

1402. By statute (rt) (1) if any agent corruptly accepts or obtains 
01 agiees to acceiit or attempts to obtain from any person for 
himself or for any other person any gift or consideration as an 
inducement or reward for doing or forbearing to do, or for having 
done or forborne to do, any act in relation to his principal’s affairs 
or business, or for showing or forbearing to show favour or dis- 
favour to any person in relation thereto ; or (2) if any person 
corruptly gives, or agrees to give, or offers any gift or consideration 
to any agent as an inducement or reward for doing or forbearini^ 
to do any such act or for showing or forbearing to'show favour or 
disfavour to luiy person in relation to his principal’s affairs or 
buruiess ; or (3) if any person knowingly gives to any agent, or if 
any agent knowingly uses with intent to deceive his pViucipal’, any 
receipt, account, or other document in respect of which the principal 
is interested, and which contains any statement which is false or 
m-roneous or defective in any material particular, and which to his 
Allow iGdgG is iiitGiidGd to iiiislGffd tliG principal, Iig coiumits a 
misdemeanour and is liable to imprisonment with or without hard 
labour for two years or to a fine not exceeding ffoOO, or to both. 

SecT. 3. — Oft'cnces afiainst the Bankruptci/ Acts. 

1403. A number of offences on the part of a bankrupt, or by a 
person against whom a receiving order has been made, have also 
been created by statute (b). 


money with intent to defraud,” although if the indictment had been against one 



someone, but an allegation of an intent to defraud the public is .sufficient {R. v. 
Z>ry.'erf»vfT(l,Slf),;3M. G7 ; R. v. (ISGSl), 11 Cox, C. C. 414, at 

p. -HO ; but see U'/,Re v. R. (1S76), 13 Cox, (h C. 318); and 1 llussell on Crimes, 


Gtli od., 519 (n.\ 

(x) Midca/itf V. R. (ISGS), L. E. ;3 11. L. ;J06. 
i//) P. V. Dfsmoiiil (1868), 11 Cox, C. C. llG. 

(a) Prevention of Corrujition Act. 1906 (G Kdw. 7, c. 34). These offences are 
not triable at quarter sessions {ibid., s. 2 (5) ). The consent of the Attorney 
or Solicitor General to the prosecution must be obtiiined (ibid., s. 2(1)). 

(5) For a full treatment of these offences, see title Eaxkui’Picy axi> 
Iksolvexcy, a ol. II.. pp. 345 — 351. As to obtainiiie^ credit by fraud, see ibid., 
and R. v. Minrhcad (1908), 73 J. P. 31, C. C. A. These offences are triable at 
quarter sessions. 
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Sect. 4. — B'orcferii, 

Sub-Sect. 1. — Forgery at Common Lam. 

1404 . Forgery is the fraudulent making of a written instrument 
which purports to l)e that which it is not(r). It is in(]ictal)le as a 
misdemeanour at common law, and the forgery of certain instru- 
ments and certain acts relating to or preparatory to forgery have 
been made statutory offences {d). 

Forgery must be of some document or writing (c). The 

(c) Kx parte Windsor (iS(J.j). 10 Oox. C. IIS, :it p i. 124: R, v. 

(1S(J9), L. K. 1 C, 0. lx. 200, lit pj). 20;J, 204. l*\>r ot icr dotinitions, see R. v. 
Rftrkis (179G), 2 L'-at-h, 77.), at p. 785; R. v. JtmFs (17S.)). 1 Leach. .'JOfJ, .407 ; 
R. V. Rj)ps 4 F. it 81, per Willes, J.. at p. 80: 2 Ivisl, J*. (’. 872 ; 

4 lil. Com. 24.3 ; 4 (?om. Diir. tit. Forgery, A, 1 ; 1 Hawk. P. (k, c. 70, s. 2 
(“the notion of forirerv doth not so much consist in the counterfeiting of a 
man’s hand and se:d . . . t>ut in the omh'avounng to give an ajijioarance of 
truth to a mere deceit and falsity, and (dther to impose that U])on the world as 
the solemn a(;t of another which he is in no wav privy to. or at least to make 
a man's own act appear to have been done at a time wIkoi it was not done and 
by force of sindi a falsity to give it an ojioration which in truth and justice it 
ought not to have”) ; Tomlin, Law Hictionary, tit. Forgery. J’L'ery fraudulent 
alteration of a true instrummit is a forg'i'rv of the whole instrument (//. v. 
T(-a<fne (1802), 2 Fa>t. P. 97!)); so the forgery of a signature to a document 
mav amount to the forgi'ry of the entire document (/L v. zla/'// (1877), Hears. 
A IL 2!M). As to uttering a foi’ged insti'ument, .see p. 71 1, jn)sl. 

{d} See p. 71.3. I’heso statut(!s contain no d'dinition of forgery ; and in 

them forgi'i'v has th(‘ same me:niing a^: forgerv at c<)nurion law (so(' R. v. Riismi 
(180!)), L; 1L 1 i\ (’. li. 200. at pp. 201. 20.3). ‘ 

('•) It is not forgejy fraudiilentlv to insert the signature of a jiainter in a 
])!ctiire. even when the pictm-e is not ])aitited by him {R. v. (18,38), Dears. 

A Ik too. look Such an act is. however, made jiunisliable in certain casics by the 
Fine Art (’npvright Act, 1802 '2.3 A 20 Viet. c. 0S\ s. 7 (see titl*^ t 'oi'Viumi r. 
Vol. YHI., p. \<)U), If a1rad( ^>man or manufacturer for the ]nit])i)se of passing 
oil hi.s goods as IIkj'O of another tradesman oi' manufaeturm- imitatesthe printed 
wrapjxu's used by the (Ther tradesman or inanufact un‘r, and stdls Ids goods in 
such wrappers, this is not foigei-y (7^ v. Smith (18.3s), Dears. A IJ. .300). Such 
an ollence is, however, puidshable niuh*r tin? Miuchandisi? Mark.s Act, 1887 (.30 
A .31 Viet. c. 28), ss. 2, .3 (s(?e title Ti!\i)K M.\UKS aM> Dksiu.ns). It is forgi*ry 
at common law to make a false c(*rtilicate of character (7A v. 73o7mr/.' (18 19), 1 



Act. 1900 ,() l.dw. 7, c. 7j, ss. 1, 2). It is forgerv at common law fj'audulenllv to 


lill up a cf)unty court .sumnions or to altera into a .summons ( A', v. 

(oUifr (LS.Jl), ,3 ('. A P. loo': to ])ut a seal to a (locnment wldeli is invalid 
witliout a seal (R. (’,>//ii,s (1841), 1 Cox, (’. C. o7j ; to alter the entries inaile 

hy d()n(>rs (.n a listof snl)s(ripti(>Ms(/7. V. //a//o7Am, [19()1] 1 K. 11.7l0.(\(\ K.) ; 

to iorge a certificate ol ordination or an entrv in a register of ordinations (A*, v. 
J'.the) id Iff ( 1 !(() 1 ), 1 !) ( '.(X, ( ’. t *. 070, 078, n. ; and see Slodcr v. Sma/ihr<i>’h (1001), 
I Lev. I.i8): to Iorge a railway pass {R. \. jUmR (LSls), 2 Car. A Kir. 001) ; or 
to foige an order from a magiktrale to discharge ;i ])i‘isoin?r (R. v. Ihirrc^ (ISOl), 
! Mood. C. ( ’. ; M‘e R, y. Fairictt (179.‘J). 2 Last, P. C. 802) ; a hill of lading 

V. 8'/or/.Y/- (1()9,3), .3 Mod. ll('p, lo7) ; an ae(]uittanee (/A v. /'3 //-r/’.s ( 1 OOO), I 
Sni. 2(8)y a lecoipt [R. v. Ward (1727), 2 Stra. 7l7) ; a warrant of attorney 

' ***‘’^k ^hiym. 81); u marriage register {Rndljfs ('ase (Mi, 38). 2 
Sul. il) ; a hill of exchange [R. Sluldim' (\i\s0), cited 2 Stia. 718); a ])ro- 
misMuy not(‘ (A*, v. IRiRh ( 1 728), 1 7 State Tr. 1 02) ; Icttiu's of enshmeo to collect 
money (Sunup h ( 1 (; 1 7). Sty. 12); a consent to act as next frimnl in a suit 
[R. V. (1819), 1 Den. l‘)8). It is not forgery to make an entry in a 


SnCT. 1. 

Forgery. 

l)cfinition of 
forgery. 

• -) t- 
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Sect. 4. 

Forgery. 


Criminal Law and Procedure, 


instillment or some part of it must be false in some material 
respect (/’). 


book or accounts containing a false statement {Ex parte Windsor (1865), 10 

Iv?’ (No- -)» [1896] 1 Q. B. 509, at p. 

oloj. Uut this IS a statutory offence in certain cases (see Falsification of 

Accounts Act, 18 1 5 (88 & 89 Viet. c. 24), s. 1 ; Larceny Act, 1861 (24 & 25 
\ let. c. %), s. 88). It is not lorgery to fill in voting papers with the names and 
marks ot voters who are marksmen (/?. v. Hartshorn (1853), 6 Cox, C. C. 895 : 
but see now v. Allen (1600). Aloore (k. b.), 619; IL v. Combes (1605), 
Moore (k. B.), ^09; R. v. Ekworth (1780), 2 East, P. C. 986; R. v. Kinder 
(1800), 2 East, P. C. 855; R. v. Atkinson (1887), 7 C. & P. 669; R. v. Treble 
(1810), 2 Taunt. 328, Ex. Ch. ; R. v. Rost (1806), Russ. & Ry. 101 j. 

_ (/) R. V. Jlirkett (1818), Russ. & Ry. 251 ; R. v. 6'rt/^VAs7l858), Dears. & B. 
548 ; /i. V. Hart (1887), 1 Mood. C. C. 486 ; FJoiuer v. Shaw (1848), 2 Car. & 
Jvir. 708. It is forgery to make a deed fraudulently with a false date, when the 
date IS material, although the deed is in fact made and executed by and between 
the persons by and between whom it purports to be made and executed (R. v. 
RKsun (1869), L. R. 1 C. C. R. 200 ; see R, v. Lewis (1754), Post. 116). It is 
lorgei y to alter the name of a banker at whose bank a note is payable and sub- 
stitute the name of another banker (7?. v. Treble (1810), 2 Taunt.‘828, Ex. Ch.). 
An instrument is a false instrument if it contains the signature of the defendant 
ill his own name, if such signature is intended by the defendant to pass as that 
of another person, whether there be such another person in existence or not; 
so of an instrument signed by another jierson with the defendant’s authority in 
such other per.son s real name, but with the intent that the signature should 
])ass as tliat of a third person, whether existing or non-existing {R. v. Parkes 
(1796), 2 Leach, 775 ; and see 2 East, P. C. 957 ; Mead v. Yoini<} (1790), 4 Term 
Rep. 28 ; R. v. /vCU’/,s(1754), Post. 1 16 ; Jl. v. HadfiAd (1803), Evans, Collection of 
Statutes, Vol. VI., 98, Part V., ch. xii., p. 580; R. v. Roifers (1888), 8 C. & P. 
629 ; R. V. Mitchell {1844), 1 Den. 282 ; R. v. lilenkinsop (1847), 2 Car. & Kir. 531 ; 
//. V. /vvw(1864\4 P. AP.Si ; R. v. (1853), 6 Cox, C. C. 320; R.v. Mahomj 

(1854), ^6 ('ox, C. C'. 487, C. C. R. (Ir.) ; but see R. v. Webb (1819), Russ. & Ry. 
405). Thus to write the acceptance of an existing person or persons to a bill of 
exchange without authority or the name of a non-existing person or persons in 
acceptance of a bill is forgery ; if a person writes an acceptance in his own name to 
represent a fictitious person or persons with intent to defraud, he commits forgery 

(7* ■ " 1 .. T...., ... .. 

( 

( 


R. V. Rotjers, supra : and see R. v. Wilks (1767). 2 East. P. C. 957 ; R. v. Bolland 
1772), 2 East, P. C. 958; R. v. Lorkett {1112), 2 East, P. C. 940; R. v. Ta/t 
T777), 2 East, P. C. 959 ; 75 v. Taylor (1779), 2 East, P. C. 960 ; 75 v. Wardell 
(1862), 3 P. & P. 82). But if a person gives a note or other written instrument 
as his own, his subscribing it by a fictitious name will not make it a forgery, if 
credit is wholly given to himself, without any regard to the name or any relation 
to a third person (75 v. Martin (1879), 5 Q. ]i'. D.'84, C, C. R. ; 75 v. Dnnn (1765), 
1 Leach, 57; and see 75 v. Bonticn (1813), Russ. & Ry, 260); aliter if the 
fictitious name is assumed for the purpose of carrying out the particular fraud 

ant is charged (see 7?. v. Shejipard (1781), 1 Leach, 226; 


A. , 

1. V. Aickln (1787), !> East, P. ('. 988; Ji. v. ITVnYcy (18()j), Puss. & liy. 90; 
i'. V. reaewk (181E, liuss. & Ry. 278; U. v. JV/n/ie (ISol), 5 Cox C. C. 290; 
1. V. Francis (1811), Russ, Ry. 209; v. Jlonticn (181:1), Ru.ss. & Ry. 260). 

£ 1 \ i. i_: 1 • T14 ^ X : 


with whicli the defend 

n 

R 

75 . _ . . . ^ , 

If 1). represents himself to be E. and signs E.’s name and thereby obtains pay- 
ment of money due to E. from E.. who would not have paid the money unless 
he had believed that D. was E., D. is guilty of forgeiy (75 v. Dunn, supra; and 
see 7t. v. Parke (1843), 1 Cox. C. C. 4). It is not forgery for a person falsely to 
represent liimself to be someone else who has actually signed an instrument (75 
V. Herey (1782), 2 East, 15 C. 856). It is not forgery to procure a person’s 
signature to a document, the contents of which have been altered without such 
person's knowledge (/5 v. Chadwick (1844), 2 Mood. & R. 545; and see 7i. v. 
(Jollins 1 1843). 2 Mood. A R. 461, at p. 466). But it is forgery to make a false 
copy of a document for tlie purpose of using it as evidence of the contents of an 
original alleged to he lost {Vpfidd v. Leit (1801), 5 Esp. 103). If a blank 
cheque is given to a person with a Rmited authority to complete it and he 
inserts an amount different from that whicli he has authority to insert, or if he 
completes it when his authority has been determined, he is guilty of forgery 
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1405. To constitute the crime of forgery it is not essential that 
the forged instrument should be so made that, if it were in truth 
what it purports to be, it would be valid; but the false instrument 
must carry on the face of it the semblance of a valid instrument, 
and must not be obviously an illegal document (f/). 

It is not necessary that the resemblance to a genuine instrument 
should be exact; it is sufficient if the false instrument is so like as 
to be calculated to deceive persons who on ordinary observation, 
although persons having special experience as regards such instru- 
ments, would not be deceived (//). 

1406. An intent to defraud is a necessary ingredient of the crime 
of forgery (/). It is not necessary that anyone should be actually 
injured (k). 


(R. V. Ratcina/f (181, j), 1 Cox, C. ('. ISfi; R. v. (1847), ‘2 ('ar. it Kir. o27). 

li a pf'i’.son has a general authority to draw chociuos, ho cannot ho convicted of 
forj'ory in dra\vini>; a che(Uie wliich he ini'^ajipropriates [R. v. Riirhardom (18(>()), 
2 h\ ^ F. 848). If a person draws a clicfiuo or acceids a bill of cxclian^o or 
signs any other doemuent in the name of another, it is forgery, unless the 
person drawing or acce])ting had authority from the other person or Ao//d /?7/c 
believed that lie had authority {R. v. I'crhta (lS8o). 1 { \ & P. CC4 ; R. v. Jifird 
(1887), S C. .y P. 1 18 ; R. y. j\ins/i {1S87), 8 C. A' P. 94 ; R. v. //crov/.a// (lSo9), 


1 F. it F^. 529; see R. v. Smith (1882), 8 F. X- F. 504; R. v. t^fij/ord (1845), 2 
Car. X Kir. 202; R. y. /)ix()n (1S88), 2 Lew. C. 178. It is not forgery at 
common law for a ])(‘rson I’raudnlently to sign his own name to a hill jicr pro- 
curatiiiiioii {Ri, ll7o7'' (hs47), 1 Den. 208), but such an act i.s now punishable 
as a stalutory oO'ence, sec ]>]). 720, 727, p<M. 


{<}) 2 Fust, P. (’. 948; //. y. IRidcins (1074), 1 Sid. 142; R. v. ilroohe (1781), 
2 I'just, P. ( ’. 921 ; R. y, iioate (1700). 1 Ld. Payiii. 787 ; R. v. Murphy (1758), 
19 t^tatoTr. 098; R. v. .SVe/ViVy ( 1 778). 2 l-last, P. (’. 950; R. v. Cooyau (1787), 



irks (1809) 

j* • . \ / ' c.’ * 

or ail instrument on unstamped paper or jiaper insufliciently stam])e(l, although 
payment of such an instrument could not he enforced bv action (A', v. /Rarkes- 
wW(1788), 1 Leach, 257; R. v. Acc(178h, 1 Loach. 258, n.(a); A. v. Marion 
LOo), 1 l.cach. 258, 11.(1)) ; A’, v. AVa//Lf (1795). 2 Leach. 708; R. w Tan/ne 
1802), 2 East, P. C. 979; R. y. /V/.-c (1888), 2 Mood. (’. (\ 70. at p. 75). If the 
lalse instrument is void on the face of it, the jierson who makes it, docs not, it 

Midi, 

2 Mood. 

Mood, 
compare 

j, ' ■/' • -*"• I,-,, V. V. ii. , dim it. V. \ 1 1 rt/nyh t (l80()), 

im^,. iV 10(), 10(, n (b). It is no answer to a charge of forgery that tho 
a so instiumciit W(nild, it genuirn*, he invalid bv r(*ason of some obj(*ctioii not 

‘'‘‘ce of it (//. V. (ISOO), 2 East, P. (’. ‘J12; A’, v. /‘ike 

(l.S.i.S), 2 Mood. 70). V ’ 




l-urposu of dotuctiu- forgories, sold for-ed notes as forced and not as 


genuine 


Sect. 4. 

Forgery. 

Resemblance 
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Intent. 
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Criminal Law and Procedure. 


Sect. 4. 

Forg'ery. 


Uttering. 


1407 . The offence of forgery is complete, if a false instrument is 

made witli an intent to defraud; it is not necessary that the 
instrument should be uttered or published (/). 

1408 . U is a common law offence to utter any forged instrument 
the forgery of which is an offence at common law (?«)■ 

It is immaterial whether the attempt to defraud by the uttering 
is or is not effectual (n), 

A false document is said to be uttered, when it is parted with 
or tendered or used in some way to get money or credit upon it or 
by means of it (o). 


and vet \\'as found guilt}^ although owing to circumstances of which the defendant 
was not ajipi-ised the ])rosecutor could not be injured by the defendant’s act. 
If the immediate effect of the forgery is to defraud the i)rosecutor, that is 
sufTicicnt evidence of an intent to defraud {It.v, S/iejyparfI {]$]()), Russ. & Ry. Ui9). 
If the foi'gery or uttering of a false document is ])art of a fraud, it is immaterial 
that, before the fal.^e document was given, the prosecutor had already parted with 
the money of wliich it is alleged that he was defrauded (/i. v. Maj'thi (18'Ui), 1 
AIooil. C. 0. 483; R. v. Moodp (lSf)2). Le. & Ca. 173; see R. v. Roardnuin 
(183S). 2 !Mood. & R. 147). If a defendant pays in to his bank a forged note, it 
is for the iurv to say whether he had an intent to defraud, even though he has 
given to the bank guarantees for an overdraft exceeding the amount of the note 
(/A V. James (1838), 7 0. c'c P. 553). To utter a bill of exchange all the names 
on which are fictitious is an offence, if the person to whom the bill is uttered did 
not know that tlio names were fictitious, ami it is immaterial that the defend;int 
intended to provide for the payment of the bill {R. v. IJUl (1838), 2 Mood. 0. 0. 
30). The otfence is complete at the time of uttering, and it is immaterial that 
th() bill is afterwards paid (R. v. Oeach (18-J()), 0 0. P. 499, where a defendant 
was convicted although the bill was paid before the institution of the prose- 
cution). If a jierson utters a forged document knowing that it is forged, and 
moans it to bo taken as a genuine document, the inevitable conclusion is that 
he int^mdod to defraud {R. v. Coohe (183>i), 8 0. & P. 580 ; R. v. Todd (1844), 1 
Cox, ('. C. 57 : see R. v. CroivtJter (1832), 5 0. & P. 310). If a person has 
reasonable ground for believing that he has authority to accept bills in the 
name of , another poison, and acting on that impression accepts a bill in that 
person’s name, this is not forgery, but it is forgery if lie dees so without 
authority, or belief on reasonable ground that ho has authority {R. v. F<'rbes 
(1835), 7 r, & P. 224 : R. y. Parish (1837), 8 C. & P. 94: R. v. Ikard (1837). 8 
(\ A P. 143; R. V. IlcardsaR (1859), 1 F. & F. 529 ; and see R. v. Smith (1802), 

3 F. A F. 504), It is not necessary in an indictment for forgery to allege an 
intent to defraud any particular person or on the trial of any such offence to 
jirove an intent to defraud any particular jierson, but it is sufficient to allege 
and to j)r()ve that the defendant did the act charged with intent to delraud 
(Forgery Act. 1801 (24 A 25 Viet. c. 98), s. 44. which is a re-enactment of the 
('’riminal Procedure Act, 1851 (14 A 15 Viet. c. 100), s. 8). It seems that it is 
not essential to constitute forgery at common law that there should bean intent 
to deframl any particular person (see R. y. F^ash (1852), 2 Den. 493. per Maule, 

J., at ]i. 503 ; I'afloek v. Harris (1789). 3 Term Rrp. 174. at p]). 1 70, 181 ; but see 
R. V. Mtiza<p>ra (1815), Russ. A Ry, 291, and R. v. Trcufietd (1858), 1 F. A I. 

43. The cases of R. \. Tuffs (I84S). 1 Den. 319 (decided' before the passing of 
the (h'iininal Procedure Act, 1851 (14 A 15 A'ict. c. 100)), and R. Hodijson 
(1850). Dears. A R. 3. cannot now be regarded as authorities to the contrary 
elfect (see Greaves, Criminal Law Consolidation Acts, 2nd ed., 303). 

(/) R. V. Elliot (1777), 1 Leach, 175 ; R. \. Crocker (1805), Russ. A Ry. 97, at 
p. 98. 

{m) R. V. Sharman (1854), Dears. 0. C. 285. „ 

(//) It*. V. Sharrnai), (disapproving on this point of P. v. RovM {\o‘io). 

Car. A Kir. 004). It is usual in imlictments for forgery to add a count tor 
uttering to the count for forging, but the pi-actice formerly was to 
forgery a person who uttered (see 2 Fast, P. C. 973 ; R- v. Rouli (1848), - 

A ivir. 004, 000, n.\ n t af 

(o) R. y. I(m (1852), 21 L. J. (w c.) 100, C. C. R., per Lord Campbell, at 
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A person M’ho delivers a forged document to an accomj)lI??e**ii^ ■'^ect. 4 , 
order that the accomplice may utter it does not himself thereby " Forgeiy. 
utter such document (jj). If a person delivers a forged document “ 
to an innocent agent in order that the agent may utter it, tlie 
person who delivers it is guilty of uttering (7). A conditional 
uttering of a forged instrument is equally an offence with any 
other kind of uttering (r). 

The punishment for a common law forgery is fine or imprisonment Punishmanr. 
without hard labour, or both line and imprisonment («). 


Sub-Sect. 'l.—Fonjcrtf % 

1409 . The Forgery Act, ISbl (t), and other statutes (u) have made 
various acts of forgery felonious and punishable with i)enal servi- 
tude, and liave made other acts connected with or preliminary to 
forgery statutory offences. 


Stahitory 

forgeries. 


(i.) /idiik Xofe-i p(<\ 

1410 . A person is b}' statute guilty of felony who with intent to 

defraud (1) forges or alters any note or bill of exchange of the Bank of 

England or of the Bank of Ireland, or of any other body corj)orate, 

company, or persons carrying on the business of bankers, commonly 

called a bank note or a bank bill of exchange or a bank post bill (/v) ; 

(*2) forges or alters any indorsement on or assignment of sucli bank 

note etc. ; (ff) offers, utters, disposes of, or j)uts off any forged or 

altered baidc note etc. with knowledge that it is forged or altered, 

or any forged indorsement on or assignment of unv such bank note 
etc. (r). 


Forging notes 
etc. of Bank 
of England 
etc. 


p. lOS. A jtersoii wlio produces foi' insjx'ctioii a forged reccijit. l)ut n-fiiscs to 
pait witli it. uttoi's u forgery, and it is immaterial that the forged n'cei])t is 
exhibited not directly to gain credit upon it for the payment tor which it put piuds 
o vouch, but to induce the belief that the person who oxhiliits it is a man of 
substance, and so to induce tlie person inspecting the receipt to lend money to a 

ir / / (1S44), 1 Den. oU ; 11. v. Itm. .sn/ov/; compan; U. v. 

c (7/ (I80I), 2 Den. 7S). Put the more showing of an instrument the uttering 

0 winch would be criminal, or the act of handing sucli instrument to any person 
o )e taken care of, though done to induce tlm belief that the owner is a man of 

8U stance, is not uttering, unless there is clear evidence of intent to get mono}' 

01 ciedit by moans of the instrument (//, v. Ion, snitra ; see Ji. v. Shnkanl (ISl 1 ), 

Buss. & liy. 200). ^ ' V 

('ar. it Kir. 352 ; It. v. Palmer (ISOi), I Bo.s. .'i P. 

\ • K.) 06. Such an act would now be in some ca.scs a statutory oirciice as a 

OlsnosiiifT ” /M- “ ,.,,4.*; i / \ 

oto (r), infra. 


hHposmg ’’ or “ putting away ” ; see ir 
Vg rV ' * fiOffra; and sec It. v. 

tV Y- 8 (;. A \>. o82. 


1^1812). Puss. A Py. 212. 


(«) If the for 


be ■ 1‘ f i'f' successful and someone is defrauded, tlie olleiidor might 

UK ictod lor a common law cheat, and might then be stmtenceil to imi)ri>on- 



sessioiis. 

(/) & 25 Viet. c. 98. 

«) pp. 731 H se,/.. 

P, . bill.s mid bank bills of o.xcbaii'V-, It. v. liirkeH (181 .i), 

Akus,>. A: i>y ” 

(t-) korgory Act, 1861 (21 A 20 Viet. c. 08), s. 12. To discharge one indorsement 
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Sect. 4. 

Forgery. 


Possession of 
forged notes 
etc. 


Possession of 
instruments 
etc. for 
making 
forged notes. 


Criminal Law and Procedure, 

The punishment for the offence is penal servitude for life or for 

j j . years, or imprisonment for any 

term not exceeding two years with or without hard labour (d). 

^ person is by statute (e) guilty of felony who without lawful 
authority or excuse purchases or receives from any other person or 
has in his custody or possession any forged bank note, bank bill of 
exchange, or a bank post bill or blank bank note, blank bank bill of 
exchange oi blank bank post bill, with knowledge that it is forged. 
^ proving lawful authority and excuse is on the accused (/), 

Ihe punishment for this offence is penal servitude for any term 
not exceeding fourteen years and not less than three years, or 

impiisonment with or without hard labour for a term not exceed- 
ing two years (e). 

1412. A person is by statute (g) guilty of felony 
(1) A\ho without lawful authority or excuse makes, uses, or 
know'ingly has in his custody or possession any frame, mould, 
or instrument for the making of paper with the words “Bank of 
England or “ Bank of Ireland ” or any part of such word or 
words intended to resemble and pass for them, or for the making 
of paper with curved or waving bar lines, or with the laying 
wire lines tliereof in a waving or curving shape, or with any 
number, sum, or amount expressed in a word or words in Roman 
letters visible in the substance of the paj)er, or with any device or 
distinction peculiar to and appearing in the substance of the paper 

used b}^ these banks for any notes, bills of exchange, or bank post 
bills of such banks. 


and insert another, or to make an indorsement general instead of special, is to alter 
an indorsement (Ju v. Birkett (1813), Russ. & Ry. 251). It is immaterial, if the 
alteration is such as to make the note as altered ungrammatical — c.y., to alter 
one pound to ten pounds (/i*. v. Post (1800), Russ. & Ry. 101). It is not necessary 
to constitute a forged note that the resemblance to a true note should be exact 
(see p. 713, ante). A person who uses an accom])lice to get rid of forged notes is 
guilty of “ disposing and putting away” the note, but not of uttering (I^. v. 

ante. 

itude Act, 1891 



quarter sessions. 

(e) Forger}* Act, 1801 (24 &. 25 Viet. c. 98), s. 13; Penal Servitude Act, 1891 
(54 & 55 ^ ict. c. 09), s. 1. The offence is not triable at quarter sessions. 

(/) Forgery Act, 1861 (24 & 25 Viet. c. 98), s. 13. As to the meaning of 
“lawful authority or excuse,” see B. v. Harvey (1871), L. R. 1 C. 0. R. 284 ; 

Dicl'ins V. Oitlj [1890] 2Q.B. 310. Where the having any matter in the custody 
or possession of any person is in the Forgery Act, 1801 (24 & 25 Viet. c. 98), 
exjtressed to be an offence, if any person has such matter in his personal 
custody or possession, or knowingly and wilfully has it in the actual custody or 
possession of any other person, or in any dwelling-house or other building, 
lodging, apartment, field, or other place, open or inclosed, whether belonging 
to or occupied by himself or not, and whether he has such matter for his own 
use or for the use or benefit of another, every such person is to be deemed to 
have such matter in his custody or possession within the meaning of the Act 
(Forgery Act, 1801 (24 A 25 Viet, c. 98), s. 45) ; see E. v. Rowley (1800), 
Russ. & Ry. 110. If the original possession is innocent, as when a forged note 
is gi\ en to a person in the course of his business, and he afterwards finds out 
that it is forged, he does not commit any offence by retaining possession of the 
note (7>roo/i^ V. irora.'tV/c (1818), 2 Stark. 389). , , ^ i 

\<j) Forgery Act, 1861 (24 & 25 Yict. c. 98), s, 14. The onus of proving lawful 
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(2) Who makes, uses, sells, exposes to sale, utters, or disposes of, 
or knowingly has in his custody or possession, any paper with 
such words or parts of such words as before mentioned visible in 
the substance of the paper, or any paper with the before-mentioned 
lines or numbers or device or distinction (A). 

(3) Who by any art or contrivance causes such words or parts of 
such words or such device or distinction to appear visible in the 
substance of any paper, or causes the numerical sum or amount of 
any bank note or bank bill of exchange or bank post bill or blank 
bank note, or blank bank bill of exchange, or blank post bill in 
a word or words in Roman letters to appear visible in the 
substance of the paper whereon the same are written or printed (/). 

(4) Who engraves or makes upon any plate or mion anj' wood, 
stone, or other material, any promissory note, bill of exchange, or 
bank post bill, or part of such note or bill purporting to be a bank 
note or bank bill of exchange, or bank post bill or part of such note, 
or to be a blank bank note, blank promissory note, blank bank bill 
of exchange, or blank bank post bill of the governor and company of 
the Rank of Lngland or of Ireland or of any other body corporate, 
company or person carrying on the business of bankers (/r). 

(5) ^Vho engraves or makes as aforesaid any name, word or 
character resembling or apparently intended to resemble any sub- 
scription to any bill of exchange or promissory note issued by any 
of the before-mentioned banks (/). 

(6) Who uses, or knowingly has in his custody or possession any 

such plate, wood, stone, or other material, or any such instrument 

or device for the making or printing of any such bank note or bill 
part thereof (//i). 
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iiitbontv is on the defendant ; nothing in tin’s section is to prevent 

pOrsoti i.ssuing any hill of exchange or promissory note having the amount 
Kibneas or in numerical h^^ures denoting the amount in jionnds 
(T ing ;i])poaring visible in the substance of the paper, or from making, using, 
01 fic ling any paj)or having waving oi- curvtjd lines or any other devices in the 
‘i UK) ot watermarks visible in the ftul)stancc of the pajior, not being harlities 
or ji}ing wire lines, piovided they are not so contnvoii as to h)rm the grouiul- 
voi ’ 01 textuie oi the j)apei', oi‘ to re':emh!e the waving or curved laving wire 


> or bar lines or tlie waiermark of the paper used by the Hanks of Eugla 
and [.eland (horgery Act, ISO (21 A 2d Viet c. JKS), s. Id). 

GO I'orpry Act. 1801 (2d A 2d Vict. c. <JS). s. Id. 

(0 


lid 


hn - l y of what usuall}' circulates as a iiot(‘, the ornamental 

D(!.* ^ obligatory words, is j)art of the note {li. v. Kri/h (ISdd), 

QUO V* ^ hether the engraving “ jiurjiorts ” to he a bank note etc. is a 

pvitT 1 ascertained liy comparison with a gennino note, extrinsic 

uu ■ (Ak V. l\rith,HHj,rn). A document whicfi does not 

*ro ^ ^ thereof to be a hank note cannot be made so to pniport by 

1 ‘Statement made by the parlv <iispo>ing of it {It. v. fltmes (I77!h, 

lection^"- 1 '-k at p. 180, n. The 

til notes of any bankers, wherever tlicy carry on business 

m *'i ^ G’. 0. it. Jianks cariying on business 

Act inchuh'd in spite of s. dd, which provides that “nothing in this 

ill f ^***^^^ shall extend to Scitland.” As to banks carrying on business 

9 (J & 'p 02 J. P. d21); It. v. nanmon{iH-3i)\ 

(21 & 20 Vict. C.9S), «. IG. 


Sect. 4. 

Forgery 


Forgery of 
bank notes. 
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Sect. 4. 

Forgery, 


Forego ry of 
bank notes. 


Criminal Law and Procedure. 

( 7 ) Who knowingly offers, utters, disposes of, or puts off, or has 

onv paper on which is made or printed 

such “k note ot^ ^^^land etc., or part of 

such bank note etc. or any name, word, or character resemblino- or 

noiretc resemble any such subscription to any such 

(8) Who engraves or makes upon any plate &c. any word 

omS’, n O'' ornament, the impressiorl 

of V Inch resembles or is apparently intended to resemble any part 

of a bank note etc. of the Bank of England etc. or any' other 

body corporate, company, or person carrying on the business of 

OclllKGTS (^^)# 

( 9 ) Who uses or knowingly has in his custody or possession any 
such plate, wood, stone, or other material, or any other instrument 
or device for impressing or making upon any paper or other 
mateiuil any word, number, figure, character, or ornament re- 
semb mg or apparently intended to resemble any part of a bank note 

England or Ireland or any other bank(p). 

( 10 ) Who knowingly offers, utters etc. or has in his custody or 

possession any paper or other material bearing an impression of 
such matter as aforesaid (<7). 

(11) ho makes, uses, or kno^Yingly lias in liis custody or posses- 
sion any frame, mould, or instrument for making paper with the 
name of any firm of hankers other than the Banks of England and 
Ireland appearing visible in tlie substance of the paper (?*). 

(12) Who^ makes, uses, sells, exposes to sale, utters, or disposes 
of, 01 knowingly has in his custody or possession any paper with 
any such name appearing in the substance of the paper (s). 

(Id) ^^lio by any art or contrivance causes any such name to 
appeal visible in the substance of the paper upon which the same 
shall be written or printed (0- 

( 14 ) ^Vho engraves or makes upon any wood, stone, or otifr 
mateiial in any language, whether intended to be under seal or not, 
tlie \^hole or part of any bill of exchange, promissory note, under- 
taking, or order for payment of money purporting to be the bill, 
note, undertaking, or order or part thereof, of any foreign prince or 
state, or any minister or officer in the service of any such foreign 
prince etc., or of any body corporate or body of the like nature 
constituted or recognised by any foreign prince etc., or of anv person 
or company of persons resident outside the King’s dominions (a). 


( 71 ) Forgery Act, 1861 (24 & 26 Viet. c. 98). s. 16. 

(o) Ibid., s. 17. A prisoner niay be indicted under this section for having 
plates etc. for forging the note of a b:ink establish* d in a foreign country 
(A*. V. Anflret (1898), 62 J. P. 621); as to a bank cnriying on the 
of bankers, but incor|)orated for a totally different purpose, see /A v. 

(1804), Russ. & Ry. 66 ; as to custody or pos>ession, seep. 716, ante. 

(p) Forgery Act, 1861 (24 & 26 Viet. c. 98), s. 17. 

(7) Ibid. 

[r) Forgery Act, 1861 (24 & 26 Viet. c. 98), s. 18. 

is] Ibid. 

(t) Ibid. 

(o) Ibid.y s. 19. Formerly, where the forged bill was in a foreign language, 
it was necessary that the indictment should contain an English translation (It. 
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(15) Who uses or knowina]y has in his custody or possession inv 

plate etc. on winch the whole or part of such forelni hT no^/ 

undertaking, or order IS engraved or made (/;) 

(16) ^\ho knowingly utters or has custody or possession of onv 

nT uXSng bill! 

iaTu“;;r »>■ 

(n.) Orders for Pai/,nn,t of etc. 

to wLftZr^ ';Lt' "■'“"■I 

knowledge thnrPi. f i ’ , ^ 'b«l’oses ot, or puts off with 
undenakinl! 'u h '"‘"'“ent on or assignment of anv such 

accounlIhle"rece auilu.ntv, or request; or (2) any 

for any i,oie hill or rn t, “‘'’“eyor for goods, or 

indoi s'erneiifc’on m- n • «ecunty foi- the payment of money, or any 
The punislime, i “®^^"H"ient of any such accountable receipt, 
any period no Te tT '' benal servitude for life, or for 

Dot exceeding hlo ^ ‘'“Pnsonmeni for any term 

exceeding two years with or without hard labour (/,). ' 

a«luSlv'<;rZ,”J ■; '’t " ‘‘O "‘''""I 

accepts or 1 ’ 1'*' ' b) defraud, draws, makes, si<ms, 

b. a lant, oidei, authoritj-, or recpiest for the payment of 

V. (1COO\ T) o T-w 

now it is w>tuJo7' ^ ^ ^ ’ 'V"* J'- -*-^0 ; 

. (21 & 2 o no to hOt out, tho for^^o.l instrument (For^uT Act. I8(il 

suction (/I. V Ulnuhll i\iir 'i\ , l’"“t‘’"ra|ilnc nnpreso'oii 071 frl7i7i,s i.s W7lhin tho 

Joi]7t|y with tliis off, in 'f *'■ Whore )7iisoi7(ah 77 7 <!(7h7iii;o(l 

should h7.ve bee,, I >" to .'nviet Ihe.n tlnd nil 

<alier,s a,Hi l,v h t fl a’’"'';''- «''''i‘ ier,t if one fii'st instructed tho 

9 0. it P.'iip,- C“‘Ph>yed the ongruvor. See A', v. jUaznm 

y fl^'d c. 9S), s. 19; and see s. -13. 

^Mvitinle Aet' mm 'b '*’■ P''"'P 

qu;ii-fer ses-idiig ' \ ict. c. 69), s. 1. These ofToncesare not triable at 

CV'l'info'nl^l'b, ’®''> Viet. c. 98), s. C3. 

nf ^rbikin;^ ur.iy be comlitional, and fben'foro not witliin 

see „ 701 ^ mstPiiment f/^ v. A>.(krs. ,i (1816), 2 Mood. & K. 

bv) Jivon til; C: ii ; 19 Cox , c. 0. looy 

^ij>|tlteaf ioji . \ y qiiuntit}'. the maxim />r /uiuiinis itmt curat hx havin;^ 

iV.‘ to taste wine comes witliui the statute (li. v. 

(/') iw,i ’ 6’1I'. 871). ^ 

Pl91 (Ai &7o r) b'ail.f-'l & ‘^O Viet. c. 9S), K. 93; IVrjal Sorvitndo Act, 

Sfi.ssioiis, ^9), s. 1. These ofl'ci7co.s are not triable at qiiaiter 

b) I'orgery Act, 1801 (2.1 & 2o Vict. c. 98), s. 21. 
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Crimimal Law and Procedure. 


Sect. 4. 

Forgery. 


Undertaking. 


Warrant. 


money or for the delivery or transfer of goods or chattels, or of any 
bill, note, or other security for money, by procuration or otherwise 
for, in the name or on the account of, any other person, or who offers* 
utters, disposes of or puts off any such bill, note, undertaking 
warrant, order, or request so drawn, made, signed, accepted or 
indorsed by procuration or otherwise, without lawful authority 
or excuse, with knowledge that it was so drawn etc. 

ihe punishment for this offence is penal servitude for not more 
than fourteen nor less than three years, or imprisonment not 
exceeding two years with or without hard labour (/t). 

1415. An undertaking for the payment of money includes a 
conditional undertaking (/). The undertaking need not be for pay- 
ment by the person who purports to give it ; it may be a guarantee 
or undertaking that a third person shall pay on a contingency (/n). 

It must, however, be an undertaking w'hich, if genuine, would be 
binding in law (//). 

1416. A warrant for the payment of money includes any instru- 
ment for payment under wdiich, if genuine, the payer may recover 
the amount against the party signing it (o). The state of the 
account between the parties and the question whether the party 
signing it has at the time funds in the hands of the party to whom 
it is addressed are immaterial (p). 


(/.■) Forgery Act, lS(il (24 & 2o Vict. c. 98), s. 24 ; Penal Servitude Act, 1891 
(o4 i.'c oo Vict. c. (J9), s. 1. This offence is not triable at quarter sessions. 

(/) 7,*. V. AVer/ (1838), 2 Mood. C. C. 62; It. v. Avdersm (1843), 2 Mood. &R. 
469 (r.r/., a i)roinise to pay a specified sum, or such other smaller sum as A. B. 
may incur by reason of a suretyship). 

(?a) It. V. Stone (1846), 2 Car. & Kir. 364. See It. v. Joyce (lS6o), 10 Cox, 
C. C. 100. ^ 

(//) That is, binding in law at tlie date of the forgery, though not necessarily 
so at the date of the Forgery Act, 1861 (24 & 2d Vict. c. 98). Thus where a 
guarantee was not binding at the date of the Forgery Act, 1830 (] 1 Geo. 4 
& 1 Will. 4, c. 66), but was subsequently made binding by the Mercantile 
Law Amendment Act. 1856 (19 & 20 Vict. c. 97), s. 3, the forgery of such 
a guarantee became punishable on the passing of the later Act (It. v. Coelho 
(1861). 9 (V>x. C. 0. 8). 

(o) It. y. Vii-ia-n (1844), 1 Car. & Kir. 719; It. v. Ferguson (1845), 1 Cox, C. C. 
241 ; Pi. V. ruling (1858), 1 F. & F. 324, and see It. v. Dawson (1851), 2 Den. 
C. C. 75. As to instruments which would be of no force, even if genuine, but 
upon which money is in fact paid, see R. v. Rouse (1849), 4 Cox, 0. C. 7, and 
p. 721, yost. 

[])) R. V. Vivian, supra. It is not necessary that the name of a party who is 
in ac('ount with another should he forged; it is suOicieiit if the name* of that 
party’s agent or of a person saying in effect that he has that party’s authority 
to require payment be forged (ibid.). 

A document in the following form “ to A. B. & Co. Pay to my order 
two months after date, to C. D. the sum of 80/. and deduct the same out 
of my account,” being unsigned, but indorsed, and having the word 
accepted and the name of the acceptor written across the face, constitutes a 
warrant, because, if genuine, it would bo a warrant from the acceptor to A. B. 

& Co. to ])ay the money (/?. v. Smith (1845), 1 Car. & Kir. 700). So a document 
in the following form was held to be a warrant; — ‘*Mr. L. London. Bought of 
!).... two bushels of apples 9c>. November 9. Sir, — I hope you will excuse me 
sending for such a trifle, but . . . I am obliged to hunt after every shilling. I).’ 

{It. V. Dawson (1851), 2 Den. 75 ; see also //. v. Harris (lH-i'2), 1 Car. & Kir. 179). 
An ordinary cheque or bill of exchange is a warrant (p. 723, post), and a 
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A warrant need not be addressed to any particular personf)^), an d i. 

may be conditional (r), but a mere request to pay is not a warrant(.s). Forgery. 
A warrant or order for the payment of money must purport to be — 
made by some person who might command the payment of the 

money and to be made upon a person who is bound to obey the 
command (/). 

A document in the form of a certificate or receipt may be sliown Authority 
b}' parol evidence to be treated in the course of a particular business request, 
as a warrant (a). 

An indictment lies for forging a mere authority or request for 
the payment of money {h). 

1417. If an instrument, had it been genuine, would have been For^oiyof 

efiectual in the ordinary course of business between the jiarties as 

an order, no defect being patent on the face of it, sucli instrument 

may be the subject-matter of a forgery, although the instrument 

itself, if genuine, would have been void in law for want of comjiliance 

with some statutory direction governing the particular form of 
order (r). 

warrunt mcludes a for-od chciiue drawn on a bank wliore the supposed drawer 
has a deposit account on which ho is not entitled to draw choiiues (p. 72d, ; 

2 Car. it Kir. ol). but sucli cheque is not an “ order.'* 

A post oliKo money order is an order for tlie pavnient of inonev within the 

2 ^MooV ( 1^-11). 

(7) li. V. 7i'-.7r'r6'(bS3U). 9 C. A P. dl. 

(r) n. V. Au<Ur$on (ISdS), 2 Mood. .V R. -109. 

(a-) n. V. Thuni (IS 11). Car. A ^f. 200. 

{t) R. V. C//7,r// (1791). 2 Cast, 1*. (’. OSS. 

^ ^ i>-9, C. C. R. A certificate may beshown bv 

certiheate of charactei', although its ])roduction mav (uititle a person to the 
evidence to be treated as a warrant (//. v. AV/nv (l.s;J9). 9 (’. A [\ dl); but a 

pawnent of money, is neither an undertaking nor a warrant nor an order for 
the ])aymont of monev (*V. v. .1/drAC/ (bSOO), 2 F. A F dd^ 

(/q .See h'orgery Act, ISOI {2d A 2o Viet. c. !)S), h. 20. As to a pawnbroker’s 
ticket see A. v. Morri,-ion (l.Sj9), S Cox, C. (’. 194, C. (A R. 

(^) JL (Isuo), 2 Leach, SSO, where the order was an onler by 

a seammi which, if genuine, would have been void for want of attestatioli 
nuclei stilt ,iL Goo. :j c. :m, s. 2 ; and see R. v. /.'iV/niiv/s (ISI I ), liuss. A Hv. lO.’i. 

-ti.,, oo, V. 'cejs ( 1 "(it), 1 Leach, o.i, where to an iiidictinent for loririii”’ an 
order tor tlie rodelivery of plate sent to Ooldsinitlis’ Hall to be marked in the 
ioim please to deliver my work to tlie bearer” it was hold to he no deteneo 
Older was irre-nhir, heeanse by the rule of the plate office the several 
il'o "/>' ^ ''no weight of tlie silver ought to have been nientioiied in 

f I'n ^ ('• <'• indictment for 

1 order of a board (d‘ guardians of a poor law 

ftiiriif.,] ^ was no defence to show that the jau-.son who 

\vbi>T 1 chairman was not in fact chairman (tn the day 

- ' j! f ^ (iSdd), 1 Car. A Kir. ;J71, wimre the fergod 

pprirnTi 7 t\-Z ^ 7* pnsoner whereby ho was made t(t ajipear entitled to 

and nrd^^M'' Z L) he a forged warrant 

fit'ttntnrv f P-'>mf‘nt ot money, aithongh the forged i)ass was not in 

order ' but ii 1 1 ' * 41'^ ■‘'H**dar document was held not to be a warrant or 

the fdrm -ivei/'it/'tTZ nngrammaticai and at variance with 

P V \f( /}'?/( f defective on the face of it; see also 

iif'tlie it trii * V ’/> ■*■>!, wliere the defect of furin was jiatent on the face 

h where 

thoiedi ^i<r,w> I '! P'»‘'t ollice older was an (filler for paynn'iil of moin'v, 

® ^ ^'i^iiiner, and though no letter of advice was ever 

H.L. — IX. 
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Bate of 
order. 


Criminal Law and Procedure. 

Instrument which after making or alteration still remains 

incomp ete ((?) and has no resemblance to a genuine instrument 
cannot be an order. 

An ineffectual addition to a document which already constitutes 

a comp e e order is not forgery, but where the document is so far 

incomplete that a signature is required as a condition of payment 

as in the case where dividend warrants of a railway company 

require the shareholders’ indorsement before the money can be paid, 

the false making of such signature is forgery of a warrant or order 
lor payment of money (e). 

. necessary that the party to whom an order to pay 

is diiected should be bound to pay at once, or, it appears (/), uncon- 
ditionally. ihus, a post-dated cheque constitutes an orderly) as 

also does an order for payment on a certain date contingent upon 
a certain event (A). 

sent ; It. v. Bouse {lS-19), 4 Cox, C. C. 7, where it was held that an indictment 
lor forging a certifacate purporting to relate to the death of the member of 
a lodge which had been dissolved could not be sustained, as at the time of 
the lorgery there was no such lodge in existence. It is immaterial, however, 
whether the nai_ne forged bo that of an actually existing or fictitious person 

(li i2), 1 Leach, 94; R. v. Vauderstein, (I860), 10 Cox, 0. C. 177, 

(f/) ’where an order is not under seal as required by a statutes and is 
addressed to the wrong person and is otherwise irregular {IL v. JMhworth 
(miO), Russ. & Ry. 317); qiuvre whether such a document would not now 
bean “ authority ” yr“ request” within the meaning of s. 24 of the Forgery 
Act, (-4 & lb ^ ict. c. 96). R. v. Rushiuorth^ supra, decided under 
stat. / Geo. 2, c. 22, whicli did not contain those words. R. v. Zee (1848), 3 
Cox, C. C. 80, where by the rules of a society all cheques upon the bankers 
or tl^ society were required to be signed b}' four inombors and countersigned 
by the clerk, and the signatures of the four members were forged, and the 
signatuie of the clerk was afterwards obtained, it was held that although the 
instiuinent W'as not complete until the signature of the clerk had been obtained, 
yet as the clerk’s signature was subsequently obtained, an indictment for 
foigiug a warrant for the payment of money was sustainable ; if a signature 
is forged to an incomplete document which if complete would be an order for 
the payment of money, and the document is afterwards completed, then the 
document becomes an order, and the offence of forgery is complete. 

(c) A, V. AuU'ij (ISoT), 7 C’ox, C. C’. 329, C. C. R. This case was decided before 
the Forgery Act, 1861 (24 & 25 Viet. c. 98), s. 23, which for the first time made 
the forgeiy of an indorsement a substantive offence. In such a case as R. v. 

A uieij, supra, a person might now he indicted either for forging a wairant 
for the paj’inent of money or for forging the indorsement on such a warrant. 

(/) See, however, A. v. //o/c/e (1869), 11 Cox, 320. 
p) R. V. Tajjlm' (1843), 1 Car, & ICir. 213. 

(h) IL V. lAOiS'lale (1847), 2 Cox, C. C. 222. It is not necessary to aver in the 
indictment the j)erformance of the condition (ibid.). An order to pay A. R. or 
order a sum as advance money on an intended voyage, with a marginal note 
“on receiving the cheque I agree to sail in the ship Mary Aim, and to be 
on board within sixteen hours from the date of this cheque,” has been held to 
be an order for payment of money (A. v. Bamfieid (1834), 1 Mood. C. C. 416 ; 
see also v. Anderson (1843), 2 Mood. & R. 469) ; but a seaman’s advance note 
containing a promise to pay ten days after the sailing of a ship a sum of money 
to any person advancing the same to A. 13. “provided the said A. B. shall sail 
in the said ship ” was held not to be a promissory note or order for the payment 
of money, because it was conditional (A’, v. Iloiv'ie (1869), 11 Cox, 320). In the 
case it was held, it seems, that the document was not a promissory note ; 
quare whether, if the indictment had been for forgingan order for the payment 
of money, it would have been good; see IL v. Lonsdale, supra. 
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1419. An ordinary bill of exchange ()) or cheque (/.■), constitutes 
both a Y-arrant and an order, a warrant autliorising the banker to 
pay, and an order upon him to do so(l), and a cheque is none the 
less an order by reason that the banker has no assets in his hands 
of the partj' who appears to have signed it(ai)* A person, liowever, 
who has a deposit account on which he is not entitled to draw 
cheques cannot draw a cheque which constitutes an order, and even 
tliough such cheque be honoured, it is not an “ order,” though it is 
still a “ warrant,” and may be so described («). 


Skct. 4. 

Forgery, 

Niiturc of 
warrant or 
opler. 


1420. An order for the delivery of goods or money must, in order Order must 
to come \vitliin the statute, i')urport to be the order of the owner, i>urport to be 
or of some person \yho claims an interest in or a disposing i)ower 

over such goods or money, so that the person to whom it is ad'clressed 
is bound to obey it(o). It is not tlie less an order by reason that 
the j^erson to whom it is addressed has no authority to obey it, 
until some form has been complied with(p). 

1421. It is not necessary that the order should be addressed to Addressee, 
anyone, if the evidence shows for whom it is intended (7). Tliere 

must, however, in the case of an order for payment of money, he a 

payee, so that an instrument pa3'ahle to blank or order is not an 
order for the payment of money {r). 

1422. In order to ascertain the nature of a given instrument both interpreta- 

lion. 


(/) /'’■ -J East, J>. C. !M4 ; /I. v. WUhnujlily (17S;i), 2 East 

^'/i\ Russ. A: liy. 161. 

(A-) R. V. Cnurl/ter (1862), b\\ W P. 616. 

1 -u' /'»' li 0 SA.\(iUET, J.,at p. :J17. It may theroforo be 

aescnbed as a warrant and order for the payment of money. 

M V. (1772), 1 Leach. 94; R^ v. J/>raAa/a/(1774). 2 East, 1\ (’. 

d P. ;ji(i: R. v. (LS4d). l Cox, (\(\ 

d/b V. (.(irUr (isioj, 1 Jjen. 6d, /if/- lb\itKl-:, P., atp. 67 ; R. v. yAot-so// (iSdl), 
fc ^ .Ueu. 7o, J>er (’uKsswerL, J., at p. 77. 

/') R. w (1846), 2 Cur. tS: Kir. dl. 

(o) J/iirht/r^ (JRin/) Ca.sv (1704), Post. Ill), wlioro the prosecution failed. 
Decuuso the allc-ed order was in substance a re(iuest. That case, which was 

r//^' M frequently citeil and followed. 
!!: V beach, 623, and R. v. C/,7 ,eA (1701). 1 Leach, 040. 044, decided 

A?.f P life wo? But the wording of tlie J*'orgery 

^0 \ let. c. 08), s. 26, is different, and provides for the forgery 
a moio lequest lor the payment of monc}' or the deliveiy of goods; see 

V Acts, 2iid ed., 280 ; see R. v. AVa-A-a 1868), 

wbhl? ^ Forgery Act, 1860 (11 Geo. 4 1 Will. 4, c. 66), 

delK^rv for forgery of a request for the delivery of goods or for the 

dehver of a security for the payment of money. 

//’ (IWdO), 2 (’ar. A Kir. 871. 

260 t 1I‘ Far. ct M. 221 ; R. v. .S7,e//0a/ (1806), 6 Cox, C. C. 

260 Iho authorities to t^^^ CVfarA (1791), 1 Leach,040; 

16lVin rV7i 1 w T’ *’• (1809), liuss. By. 

Ttndi t; be overruled or inapplicable. In this respect there is 

euQo 7. een an order and a request, evidence being admissible in both 

U’lr'^ t** '’/' bom the instrument is addressed (//. v. *Sat///7e/, sayav/, /a/- 

(lh,y) 1 Moo.1 („. • :im ; is;jy), -i c. A P. 37. 

(r) R. V. Ruhan/s (1811), Russ. tV Ry. 196. 
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Sect. 4. 

Forgery. 


Security 
for money. 


the foim and substance must be regarded (s). Words which are 
ambiguous in themselves and are not shown to be used in a 
special sense will not be held to constitute an order, request, or 
V arrant (Oj but evidence is admissible to show that an instrument, 
though in the form of a request, is treated in the ordinary 
course of business as an order (a), or, though in the form of a 
certificate (/>) or receipt (c), is treated as a warrant, authority or 
request (d). To constitute a “request” for delivery of goods or 
money it is not necessary that the person whose writing is forged 
should have any authoritj’’ over or interest in the goods or money 
sought to be obtained (e). 

As in the case of an order, it is not necessary that such request 
should be addressed to the j^erson whom the indictment alleges 
that it was intended to defraud ( /), or even that it should be 
addressed to any person whatever (^/). 

1423 . A security for payment of money must be one which, if 
genuine, would be binding at law. A person who, in conjj^iclora- 
tion of a creditor forbearing to sue, gives an I.O.U. signed by 
himself, and also forges the name of another person thereto, is 
guilty of forging a security (h). 


be 


(.s) The difference between an order and a request is that a request purports to 


made witliout authority to command, an order with authority (R. v. Snellhuj 
(]8o3), 0 Cox, C. C. 230, C. C. R., per Jervis, C.J., at p. 233). See also 
/(*. V. Thorn (1841), 2 Mood. C. 0. 210; R. v, Dawson (1851), 2 Den. 75. As to 
the indorsement of a letter of credit, see R. v. KUton (1858), 1 F. & F. 391 ; 
as to an instrument in the form of a bill of exchanp;e, but without an acceptance, 
see R. V. Cnrrn (1841), 2 Mood. C. C. 218. In R. v. Egan (1843), 1 Cox, C. C. 
29, it was lield that a document in the following words. “ I hereby authorise 
my servant man A. D. to procure a watch of you ” was not an order or 
request ; but such a document would be an “ authority.” which word was 
I)robably inserted to meet that case in the Forgery Act, 1861 (24 & 25 Viet. c. 98), 
s. 23. 

(/) Such words as “per bearer,” followed by a description of goods and a 
signature {R. v. Cnlkn (1831), 1 Mood. C. G. 300), or “ AV. Trim, 2 . 5 . ” (R. v. 
FJhs (1850), 4 Cox, C. C. 258) do not amount to an order or request for the 
delivery of goods. But see R. v. Vnlhrook (1839), 9 C. & P. 37. 

(a) E.g.y foreign letters requesting a correspondent of the writer in England 
to advance money {R. v. (1838), 2 Mood. C. C. 66); a document in these 

words, “Mr. J. Please to pay A. B. the sum of £13, by order of C. D- 
. , . your obliged C. D.” (A', v. Carter (1844), 1 Car. & Kir. 741); see R. 
V. Denng (1845), 1 ('ox. C. C. 178, and R. v. TnrherviUe (1849), 4 Cox, C. C. 
13; R. V. Sneltinq (1853), 6 Cox, C. C. 230, C. C. R., per Jervis, C.J., at 
p. 233. 

/>) R. V. Rogers (1839), 9 C. & P. 41. 

r) R. V. Kag (1870), 11 Cox, C. C. 529, C. C. R., where it was proved that by 
the custom of a building society such instruments were so treated. 

((/) /?. V. Walttrs (1842\ Can A- M. 588; see /A v. //////Zer (1794), 2 Leach, 
624 ; n. V. Rouse (1849), 4 Cox, C. C. 7 ; A*, v. TurherviRe (1849), 4 Cox, C. C. 
13; R, V. SneUintf (1855), 6 Cox, C. C. 230, and cases there cited; but see 
IL V. EUis (1850), 4 Cox. C. C. 258. 

(e) R. V. Thomas (1837), 2 Mood. C. C. 16; R. v. (1838), 8 C. & P. 292; 
and see R. v. Evans (1833), 5 C. & P. 553. 

(/) n. V. CarUr (1834). 7 C. A P 134. 

(f/) R. V. Carney (1832), 1 Afood. C. C. 351 ; /?, v. CuRen (1831), 1 Mood. C.C. 
30() ; AA V. PuRwool- (1839). 9 i \ A P. 37. 

(A) R. V. Chambers (1871). 12 (.'ox, C. C. 109, C. C. R. 
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1424. A receipt or acquittance is to be distinguished from an 
authority to pay(0. A mere recital or memorandum of a payment 
not purporting to he signed or acknowledged by the pretended 
payee is not a receipt, though properly stamped and uttered as a 
receipt (/i). l)ut if an instrument purporting to be an agreement 
contains a recital of indebtedness followed by a release upon the 
payment of certain money and the words “ tlie receipt of which 
money is hereby acknowledged,” these words constitute a receipt (/). 

It is not necessary that the words “receipt” or “received” 
should appear at all. An instrument wliich represents that a person 
has received goods for which he holds himself accountable to 
another is an accountable receipt, although the word “received” 
does not appear on it (/a). 

An instrument, the i)ossession of which entitles a person to 
receive a delivery note, which delivery note enables him in the 
course of a business to obtain possession of the goods described 


(i) 7t. V. Ptn-krr (1S17), 2 ('ox, ('. („’. 271 ; also roported as IL v. Cooper (1S17) 
2 (,.’ar. tV Kir. 5<S(>, whoro tho tn'iisurcr of a county in ])ayin;i: oxponses of a 

jirosecution was ucciLstonusl to j);iy tho whole amount to the attorney for tho 
})rosecution, but b(‘foro making; payiurnt he reipiired tho siirnuture of every 
])erson mimed in tlu' onh'r for j)ayment to bo written on the back of tho older, 
and it wa.s held tliat such siirnature was not a receipt, but onlv an authority 
Irom tho ])erson si^^ninir to tho trea.sunu’ to ])ay tho ])er.son ])roducin^^ tho oi\ler. 
This case is now provided for by the adilition of the word “ authority " to tho 
Forn:ery Act, bSCl (2t W 2.3 A'ict'. c. !)S), s. 2:> ; >tat. 7 deo. { A 1 AVili. 4, c. (i(>, 
s. 11). und(‘r which //. v. I'ai\\( r, siijirn, was (b‘cideil, did not liavo tho word 
“ autlioi ity.’* U, \, Hive. (IS.'Jl). (i (’. P. (J.’i-l, wIku’O a receipt signed by tho 
captain of a detachmont, on tho authority of whicli money wa.s recei\ed from an 
ainj}’ a^ont, was In-ld to bo a receipt, althougli it was pro\ed that such receij)t.s 
were treipiontly caslied by trade>men w ho aft(‘rwaul.s ro(“eived tho money from 
tlie arm}- a‘<(-nt.s ; ami see U. v. Uope (bSoi}, I Mood. ( ’. ('. Ill, wliere it was 
li'dd that a payma.^ter's receipt for soldiers’ suljsi.stenco money which was 
('aslual and ultimately ])aid to bearer b}' the ajj^ent of tho re^dimuit was projierly 
descrihed as a receipt, and not an order for payment of ninney. 

(/.') P. V. JldVKi/ (1M2', Russ. W liy. 227. A si^^naturo is not necessary, 
liowover, to comjjleto tho for;:ery of a receipt (//. v. ludcr (ISIS). 2 (’ar. A Kir. 
boo). A scri]) certificate (>f a railway coinj>any, althou^di it reft'ired to tho ]>ay- 
ment of a sum of money by the holder and acknowledged tlie rib’ll! of tho 
holder to inten.-st and to a share in tlio comjtany, was held not to be a receipt or 
ae([uittaneo or an undertaking for the payment of money (y/. y. nVii/(lSl7), 1 
1)011. 2.3S; C/or/: v. A't/c-som (1S17), 1 Ihxeh. 1:11). 

_(/) P. y. JIi/( (lS-17), 2 Cox, C. C. 2R; ; see P. Vfno//u(o (1S;JS}, 8 C. A V. 

2 i 0. 

(/a) /p y. J*rn$ (ISo.'h, (> Cox, ( ’. (’. KJo. where tho doeuimait read. *' liy order 
of A. li. we have tills dav transferred into llu? name of ( '. 1 ). 7-31) (piarlers 
wheal c.r I-,. 1- . I'mtyi'cd by A. I>. and now h iiii^ at our ^ranarie.s (i. ll.” A 
])aw nhroker .s^tiekot is an aceountahle i-i'ceijit for ; 2 :oods (//. v. /'‘i/'ltir (IS, 37), 7 
( ox, ( . ( . 'lo,. C. C. IC^ i„r Cito.Mi'Tox. J., at \). 2()0). A turnpike ticki't is a 
receipt lor money v. /'/fr/i 1) Cox, C. C. l«i(). (’. C. ih). An ordinary 

iail\pi\ tmkpt is not an ae([uitlane(' or reccijit for monev (//. v. (Joot/tn (lS7]j, 

1 1 (. OX, ( . ( . (jj 2;. A ilocumeiit (.’ailed a “ eh'arane*',’' ecrtifvim; 1 hat a member 
ota fiKuidl} s()ei(!ty has jiaid all du(‘s and demands, is not an acfiuittaiiei’ or 
leceipt (A. V. I' n m/t (ISA);, 11 Cox. C. C. ■i7'2, C. C. R.\ Jf a pei>on writes 
under a tradesman s bill the word jmid " and llu* name of tlu* tradesman, this 
purports to be ipcepit for money (A', v. //o/^^,/eaa (ls;J7;,, S C. A 1’. ISO). S.‘o 

( 1 V h* '310, overruling A'. V. T/ioinpson (ISOC. 2 Ceaclt, 

OlO). As to pro\ imr t bat a doeiinu'iit wbieii dot's not }iur]M)rt to la* a rt'tadjit 

IS a receipt, s,‘e P. v. liouttr (1701), 2 l.each, 02d ; P. v. Pi^prs (is;J0', 0 C. A R. 
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theiein, is a receipt (n). An entry in a banker’s pass-book is an 
accountable receipt for the j)ayiiient of money (o). 

1 leceipt need not be for money which the person defrauded 

held in Ins individual right ; it may be for money which he held 
in right of others (p). 

It is not necessary that the forgery should be in the body of 

tlie receipt (7). The document must/however, be complete; and 

therefore a “scrip receipt” not filled up with the name of the 
subscriber is not a receipt (r). 

Forgery may be committed in respect of a copy of a receipt if 
the party making the false copy relies upon it as evidence upon 
the supposed loss of tlie original (s). 

A\heie j^art payment has been received by an agent for his 
piincipal and duly accounted for, and after the termination of the 
agency, the former agent collects tlie balance of the debt under 
false pretences and alters the receipt previously given, such 
alteiation of a “sjient receipt is not forgery of a receipt(0- 


R. V. Mci>jh (18.57), 7 Cox, C. V. 401. 

, v.y/ormo// (1777), Leach, 180; and seo /?. v. fitnith (1802), 9 Cox, 

( . ( . 1()2, (, . C . R,, where a prisoner, wlio was both treasurer and member of an 
unonrolled friendly .society, made lictitioii.s entries in a book i)urporting to bo 
a bank iKiss-book (sucli entries i)iirporting to vouch that he had paid certain 
moneys into the bank, and that the bank had acknowledged the receipt of 
lliem, whereas tlie entries were false and fraudulent), and it was held that the 
l)risoner, although a member of the society and interested in tlie moneys, might 
bo convicted of forgery of a receipt; anil see lu v. Atkinson (1S41),‘2 Mood. 
C. C. 2I0, whore bankers being accustomed to give receipts on deposit of 
money in the following form: “Received of A. B. £So to his credit. This 
recoi])t not transferable,” and on the return of the receijd with A. B.’s si"na- 
fui-0 to i-ejiay the money with interest, it was held that forgery of A. 'b.’s 
signature constituted forgery of an “acquittance ” for £Ho and interest. 

{}>) on belialf of a charitable institution (R. v. (1 78o), 1 Leach, 3C6). 

(7) 1 bus where the body of an accountable receipt acknowledged four pounds, 
and the jn isoner altered the figure 4 in the corner of the receii)t to 4(), and in 
l)as.dng tlio iiistiaimont .‘Stated that tlie word four in the body had been written 
by mistake, it was lield that the prisoner had committed forgery (R. v. Johnston 
(1851), o Cox, C. C. 133. C. (’. R. (Ir.)). - 

(r) R. V. Ljfon (1793), 2 J.eacli, .397. Sucli a case is to bo distinguished from 
an entry in a banker’s pass-book, where the entry ])urports to he in a hook 
containing rocei])ts from customers, and therefore shows that the money was 
receivt'd from tlie jicrson to whom tho book belonged. 

(,v) C/'/oA/ V. L» if (1803), d Ls]i. 101. 

C) R. V. Aar<jvnt (iStJd), 10 Cox, C. C. IGl. The offence hero committed is 
that oi obtaining money by false jneteiices. It is not forgery of a receipt for a 
l)crson to .^ign a recei])t in Ids own name for someone else, f.y., “ Recfdved for 
R. Aichman, G. Ar.-cott” (R- v. Arsmif (18.34), (i C. & V. 40S), and such receipt 
is apparently not within s. 24 of the Forgery Act, 1801 (24 2d Viet. c. 98). 

If words are milled which do not alter tlio original character of the receipt, this 
of itself does not amount to forgery of a receipt {R. v. Milton (1800), 10 Cox, 

C. C. 304). In a case wiiere a station-master, whose duty it was to jiay B. both 
for colh'ction and delivery of parcels, set down items of collection and delivery 
in parallel columns, but paid for collection only, and obtained a receipt at the 
bottom of tlie collection column, under which he secretly ])ut a stainp and 
wrote across it the amount ajipeai ing due on both columns, it was found by 
the jury that the document to which this addition was made bore a different 
meaning afterwards from tliat which it bore before, and it was held that the 
pi'isoner was rightly convicted of forging a receipt (/A v. (Irijit/is (I 808 ), 7 
Cox, C. C. oOl, 0. R.). 
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(iii.) Bills of Exchange tie. 

1425. Everyone is guilty of felony who, with intent to defraud (^0, 

(1) forges or alters any bill of exchange (/>) or any acceptance, 
indorsement, or assignment thereof, or any promissory note(c') or 
indorsement or assignment thereof, or knowingly offers, utters 
etc. any such bill etc. with knowledge that it is forged (d) ; 

(2) obliterates, adds to, or alters the crossing on any cheque or draft 

on a banker (c); (3) offers, utters etc. (y') any such cheque or 

draft with any such obliteration, addition or alteration of words 
with knowledge that such obliteration etc. has lieen made(y). 

Tlie punishment for such offence is penal servitude for life, or 
for any period not less than three years, or imprisonment for not 
more than two years, with or without hard labour (//). 


Sect. 4. 

Forgery. 

yov>/\ng bill 
(>t excliange 
etc. 


Drawing bill 
etc. by 
procuration. 


1426. Everyone is by statute guilty of felony who without lawful 
authority or excuse (0 and with intent to defraud draws, makes, 
signs, accepts, or indorses any bill of exchange or promissory note 
by procuration or otherwise on belialf of any other person, or ofters, 
utters, disposes of or puts otf any such i>ill or note, so drawn etc. 
with knowledge that it was so drawn etc. 

The punishment for such offence is penal servitude for not more 
than fourteen nor less than three years, or imprisonment not 
exceeding two years, with or without hard labour (/i). 

1427. Tlie expression ‘‘ a bill of exchange ” includes a cheque (/). Che pics. 
A document which by. reason of the transposition of words departs 


('() As to intent to (letraiul, see II. v. IIV/so/i (hSlT), 2 Car. iS: Kir. 527 ; 
Eloiver V. Shmo (ISIS), 2 Car. A Kir. 703; JL v. Boututn (1813), Kuss. 6c Ry. 
200, and ]). 713, (uttr, 

(/q U. V. Birh'U (1S13), Russ. & Ry. 251 ; R. v. CliisluEn (1S15), Russ. & Ry. 
297. The words ‘'any bill of exchange” have been held to cover foreign as 
well as inland bills ili v. Rulxrts (1S57), 7 Cox, C. C. 422, C. C. R. (Ir.) ). 

/\a i' ' ' • • //Ti* 


1 

c 


It 

h; 


(c) A conditional agreenient to ])ay is not a proinissorv note (Hills of 
Exchange Act, 1SS2 (45 A 40 Viet. c. 01), s. S3 (1)). See R. v. 'llon'ie (1S09), 11 
Aix, C. C. 320 ; as to aii instrument alleged to ho a promissory note, but really 
a nullitv, see R. Rarkt (1S22). Russ. A Ry. 490. 

(f/) Forgery Act, ISOl (21 A 25 Viet, c, 9S), s. 22. As to derinitiou of hilj of 

€*X(4iango and promissory note, see Hills of I’lxchango Act, 1SS2 (45 A 40 Viet. 

c. 01), ss. 3 (1), S3 (1), and title Hills or Exciiaxuk, Vol. II., p. 402. 

(e) The term “ cheque or draft on a banker ” includes any coupon bearing across 

s face an addition in written, jirinted, or stamped letters of the name of any 

hanker, or ol the words “and company” in full or abbreviated between two 

transverse linos (The Local Loans Act, 1S75 (3S A 39 Viet. c. S3), s. 32), and on 

any document issued by a customer of any hanker intended to enable any 

person or body corporate to obtain payment from such banker of tbo sum 

mentioned in such document (Revenue Act, 1SS3 (Hi A 47 Viet. c. 55), 
s. 17). 

/) Forgery Act. 1801 (24 A 25 Viet. c. 9S), s. 25. 

(j) IhoL 

^ h) lhl<L; Penal Servitude Act. 1891 f54 A 55 Viet. c. 09). s. 1. Tbo oflouco 
IS not triable at quailer sessions. 

(i) iliis section does not. like many others, jirovido that the proof of lawful 
authority or excuse shall Ih* eii the party accused 

(k) Forgery Act, ]S(i! (21 A 25 Viet. c. 98), .s. 24 ; Penal Servitude Act, 1S91 
(54 A 55 \ ict. c. 09), s. 1. The oU'enco is not ti-iablo at (piartor sessions. 

{/) liills of Kxebango Act, 18S2 (45 A 40 Vict. c. 01), s. 73, where a chequo 
IS denned as a bill of exchange drawn on a banker, payable on demand. 
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forgery of Avliidi M^in^icLwiT'Jviiriie f f 
committed in respect of a post-dated cheque^). 

sum constitutes*^fo?gmy as welf as^“ alter°°^ ” ^ ^ 

who has committed such offence may he comdctP / prisoner 

charge of altering in the indictment (n) AlttS d 
payment, or even the slightest insertimi ^ ‘^he date of 

:;:e;r 'isif fi - 

f sifiS “ < “ F- — - 

he d). ®ig»‘'^ture it purports to 

it rirL'c^pittrafiotaTo:"'™ »* “■ 


.hiiHn..s” dated, sigaod and^ ;;id;e.F\a; 


yhilliiic.^^ ” dated sirrirp;!"'.,../'"!/"" V* 01’ ooarei' pouiicls, eleven 

‘s,i f '■f, '• «')• >■ ■“ (2)- 1» '■. 

giKid As to i'oi-.’orv otF ^l^P^ae woidd in such a ca.se now, it seems, be 

credit aiui -^etfin-^,) ^ a'lnecessary indorsement I'or the sake of oLtaining 
cun t lul getting a cheque cashed, see A', v. IWade/l (IHU'2), 3 F & F S't 
e) Jr V. Ja,;/u. (1.S0L-), Puss. A liy. 33. ^ - j, a 1 . cV i . b.. 

(l eat/a iF s-ii ■ r’ r V P l>“ 3 ’nieiit) ; and sceJM>,-owy. 

custoniei of i ’..U P'^.V'aent). Put where a 

and returned" it 'i)p( I a paid cheque altered the handwriting 

- n'^ no? o ;., t 'i""n ^ *>»• Purpose of 

fui-en and iXal r "“PPoi't a false chmge of 

altmutw? a?.K t f 'p P>-etence, it was held that such 

obtaii/inoney by false 

te?uoniiiV nom h* '?***? ^‘*' Paaker’s one jionud note changed to 

reii pouiul, pound beuig lelt in tho singular^ 

/'; '■• ^'V (l«lo),Kuss.& lly.300 ; A. V. WlnUrhotlom (18-14), 2Car.AKir. 
i' tlno 0 ? tCn) 

his 'wifi 'i 6 Cox, C. C. 48 1 , C. C. 11. (Ir.) (whereaprisoneriuduced 

•inVl ?’d? I? ^aa'den name was Ann Watters, to sign two notes A. Watters, 

Ti 1,? prosecutor as being the notes of his mother-in-law 

si'itHfMPiii- f f variation of signature, not being 

o-nilf f +’^ ^ not ]>revent tlie ]>riaoner from being 

also 11 V. rarice (l.S4d), 1 Cox, C. C. 4, 

will nCp*^'®i>'' (I'll), 1 Loach, 20 (a conviction for forging a 

Mill of Feter Ferry under tho name of John I’erryl. 

T,W T'-'i; sig'i'dnre to a promissoVv nolo {II. v. PaUman (1821), 

_.nss. A wy. 4oo, or no drawer’s name to a bill of exchange III. v. /Aiipe/- (1881), 

(1008), 1 1 Cox, l-i3) ; see Fills of Fxchango Act, 1S82 (4o A 40 Viet. c. 01). s. 3, 

11,,““ ‘Tf® ' ■ -^‘«"d'"'/(1811), lliiss, A lly. lilo ; It. v. liichards (1811), 

f' seems that one who writes another person's name across 

un stam]) cannot be convicted of forgery, though the stamjied document be 
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1429. To sign a bill or indorsement in an assumed name willi 
intent to defraud is forgery, and it is immaterial that the hill would 
have been equally taken if the person charged laid indorsed his 
own name (a). 

here a person has assumed a false name for the j)iu'pose of com- 
mitting a fraud by drawings accepting, or indorsing hills in that 
name, and subsequently signs bills in that name, he commits 
forgery, and the onus is upon him of proving that he assumed the 
false name on other occasions and for other puiqioses (/d* ihit if a 
person has assumed the name for other fraudulent puiqioses and 
signs the assumed name to a false instrument, he is not guiltv of 
forgery, unless when he assumed the lictitious name ho contem- 
plated the making of tlie false instrument (c). 

An accej)tance, drawing, or indorsement written or procured to he 
written in the name of a lictitious or non-existing person is a 
forgery (d), and as in the case of an assumed name it is immaterial 


aftorwards lilknl up by a coufiMl.M-ato (A\ v. (IS.’JS) s (’. ^ 1’. P,ur if 

tho porsoii who for^^i'.s tho ultios tho iiist nnuoul after it lias been filled up. 

be e(uild bo convicted of the olfeiu-o of utlerin^^ So if a (dirMpie wlurli 

i'ei[uires tho j^i^'-natuio of more tliau one ja^rsoii is altered, wliile it onlv Iia.s tho 
siirnatun! of one, tho per.'^on who made the alteration cannot be convicted of 
forging tho che([uo [ll. \. 'J'nr/'in (Ispi^i 2 Car. A; Ivir. n'Ju}. There cannot lie a 
convection for loi-gery of a bill, if on the fa'-o of it is void (//. v. 

(IcST), 1 J.ea(di, ‘i;jl ) ; but there may ho a conviction for forgery, if the hill i.s 
v<Hd lor rcuhons not apjiearing <m the face of it (A’, v. Mdvkinto.-ih (IMIU), 2 l.eaeh, 
SSSg A person wlio forges a ihicumeiit in tho ihriii of a hill of (‘\eliange, luit 
n'lpiiring tho drawee to pny to his own ordm’, accepted bv tho drawee and 
indorsed liy the drawer, eannot he eonvicteil of foiging a bill of eN(diango [Ji. v. 
]}nri((ft (KSllj, 2 Mood. A b*. ;i()2). See now Hills of l-lxchango Act, 1.SS2 (1-3 X: 
•iO \ iet. c. tU . s. o’, ami /•'/>/</(/■ v. Mar.-ihuU (Isui), !» (A li. (x. s.) (>()(>; Peto \. 
iPt/nolth (iSol). Kxeh. 410 ; /A//,,- v. yA//// ( 1 .S2T), 0 li.iV C. {‘Mi. As to forgery 
of a document in the f(jnu of a jiromissorv note, imule jiayalih* to a numln'r of 
nnsjiociiied persons a.-socioted umhu' a general name and not eonstituling a iirni 
or corj)oration, see //, v. f.'Ao/.M'// fUSi n. 1 (’ox.t'. t '. llo; but m*<! tlie deiinitimi 
of promissory note in tho Hills t,f Kxehango Act, Is.s2 ^1.3 -Hi \het. c. (if), s. s;j. 
As to a bill <d exchange without a drawee, see P. v. //(urhrs 2 Mood. 

C. C. fiO ; y,'. V. Smil/i (IMS), 2 Mood. ( ’. (A 20.3 ; (Intif v. Mil/n r ( I SlO), S Taunt. 
iMJ; P. V. IPuda- (bS2:j;, Ituss. & Hy. ,311 ; P. v. llMl), 2 Mood. C. C. 

MS; but see now Hills ef lAxchango Act. 1SS2 (1.3 vV -Ki Viet. c. 01;, s. S. A 
diH'ument in tlu; form <T a bill in which the words *' {without ai*ce])tance) ” are 
add, Hi IS none tlie h-.-^s a hill of exchange {P. v. AVe/oor (I vjs), 2 Mood. A- H. 117). 
i jieison may ho convicted of forgery of a do< ument which hy law should he 
e .milled, althougli it is unstamped or insufficiently stamped {/!. v. P'ntiist ( 1 7!Hi}, 
T.' 1 .^’ (IT.S.’b, I Leacli, 207; P.\. .lyc/Ao/ ( 1 700), 2 

i; n.SOI), Russ. & Rv. 7A; U. v. (IMl}, Russ. A 

Ry 2(1); A' V. 117,./,,/ RV. !)(). 

((,) A. V. (ISl I), I'uss. A Itv. -21^. 

0 ,-A I' '■ nsi;!), liu.ss. A l!v. 

l' ’ «'7"u; U. V. (17, ST), 1 I, each, l:;s ; suo 2 Rust, 


’/A// HTT7), 1 l.ua.h, 172; A', v. 

^ .i''’ ' "i Av '■ ^'"'^‘'7 I i2), 1 Reach, 1)1 sii,.|iiiiL. a lii'litiuus iiaiiio 

a.s tlu) pretended drawer .d' a ehecpie). I’roof that in. iiersen el' the drawer', s 

naine w ps an aceeunt or has a rip'ht to draw elieiino on (he draw ee i.s y./a/ad 
/ucir evideiieo that tlie drawer is a tictilions pmson (A’. \, JSa,/A,r (Isttl), u V. A 
1.11b; and see Jl. v. AM.y (IsdO), 2 R. A R. odd). 


Si-:cT. f. 

Forgery. 

f'so of 

as.'Hmeff 

name. 


FictitidiK or 
non*exi''tiii‘( 
]iei>oii. 


730 


Sect. 4. 

Forgeiy. 


Unauthorised 

acceptance 

etc. 


Criminal Law axd Procedure. 


th^t the money obtained by the uttering of the forged indorsement 

might equally have been obtained by a true indorsement (e). 

An acceptance written by a person in his own name to represent 

a hctitious hrm (e), or an indorsement written by a person in his 

own name (which happens to be the same as that of the payee) 

pith the knowledge that the real payee is another person (f) is 
lorgery. ^ ^ 

It is not forgery for anyone to pass himself off as the person 
whose genuine indorsement is on a bill (</). 

1430. It is forgery to write or procure another person to write 
the acceptance of an existing person without his authority (h). It 

{ln9), 1 Leach, 214. 

{/) Jliad V. i oum/ (liUO), 4 Term Eep. 28 ; see also It v. Parke (1843), 1 

^ bank post bill payable to J. Parke & Son, and intended for John 
1 arke A Son was obtained by a person carrying on business as J. Parke & Co., 
and indorsed by him in name of Jas. Parke & Son, a fictitious firm, intent 
to detraud being proved, it was held that the indorser was guilty of forgery. If 
A. 13. with the authority of C. D., w'ho has the same name as E. P.,1 writes the 
name of C. J). for the purpose of passing a bill off as that of E. F A. B. is 
pultyof lorgery, and this whether E. E. is an existing or a non-existi ng person. 
J3ut it a person gives a note entirely as his own, his signing it in /a hctitious 
mime is imt forgery, if the credit is given wholly to himself without iiny regard 
to the name signed or to any third person (P. v. Martin (1879), o QI. B. D. 34, 

C. C. 11 . ; li. V. J^nnn (17(Jo). 1 Leach, 67 ; JL v. Parkts (179(1), 2 Le^ch, 775). 

(,'/) flibi), 2 East, P. C. 850. A person w'ho acted iiL this way 

might be convicted of obtaining or of attempting to obtain monej: bv false 
jiiotences ; see ji. 092, ante. hen a bill is addressed to ajierson wh(^seiiameis 
given with a description and addition, and the bill is accepted by a plarson who 
bears that name but to w'hom the description and addition do not Jppiv, and 
there is no one of that name to whom that description and additionjdo apply, 
the person who utters such a bill containinir the false description is Lot "lultv 
of forgery (P. v. JPebh (1819), Puss. A Py. 405) ; and see P. v. I 

E. A E. 81, where a prisoner having induced a person to accept a bilbl\lirected 
to 13., but liaving no addition, descri]>tion or address, subsequently addLd a false 
address but no de-^crijition, representing that the accejitanoe was thf^ 
customer,” it w'as held there was no forgery. In these two cases thez^ 
evidence that the prisoner intended tomake'the acceptance to appear t 
lierson other than tlie actual acceptor {ihid., at p. 8d, per Wii.LES, J.). ll 
a prisoner induced a person to sign his name upon a blank stamp, and afi terwards 
on the paper where the name appeared wrote a bill of exchange with thL name of 
a drawee identical with the name signed, and added a i)lace of palymeut in 
another town, iutending the bill to appear di’awn iqion and accepted bi^ another 
existing person of the same name as that signed, but re.siding in sljgh other 
town, it was held that forgery had been committed {It. r. B/enkhtsopf 2 

Car. & Kir. 531), and it is immaterial whether such other person actualqiy exists 
or not {B. V. Pj>ps, t^n/n-a ) ; but see B. y. Ji'atts (1821), Puss. A Py. 436f^ f(^.}iere a 
piisonor uttered a promissory note puqiorting to be drawn by A. B. L-ef Tipton 
and payable to prisoner, and stated at the time that A. B. kept thd ** Bull's 
Head ” at Tipton, it was held that he was guilty of forgerr, although tf 


:it of “ a 
i-e was no 
Ifo be bya 
ut where 


V . L . zoo, wnere a oiii purporiea lo oe acceptea by A. 13., draper, 
zipon A. B.’s evidence that he knew no other draper at Birmingham of name, 
it was held there w’as evidence for the jurv ^ 

Birmingham of that name {It. v. Wlnte (I8(il) 


it was held there was evidence for the jury that he was the only ^ -ij.gJJgr in 

qscil). 2 E. A E. 554; see] v. 

A7//</ (1832), 5 C. A P. 123). If a bill purports to be accepted by J 3 ., and 

ays it is a “ good bill,” this is evidenl ' tJje 


A. B. on being shown the bill sav 


jury that A- li wrote the acceptance {R. w Ilerey (1782), 1 Leach, 2314 \ 

(h) It V. lUrjers (1838), S C. ct P. ti29 ; It v. Mitchell (1844), 1 Den. In 
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^ is immaterial that the person writing such acceptance may believe 
either that he will be able to pay the bill or that the person 
defrauded will refrain from prosecuting (/). But authority may be 
implied from acts, and a person who signs another person’s name 
on a bill believing upon reasonable grounds that he has authority 
is not guilty of forgery (A). 

It is forgery to indorse a bill by procuration under a false and 
fraudulent assumption of authority so to indorse it(/). 

If a person holding a blank cheque or acce})tance with autliority 
to fill it up for a certain amount fills it up for a larger amount, he 
commits forgery (ya), even though he believes such larger amount 
to be due to him from the owner of the cheque (y/). 

(iv.) E.it'heqiur JliUs ct<\ 


1431. E veryone is by statute (o) guilty of felony who with intent to 
defraud forges or alters or knowingly utters, disjioses, or [)uts off with 
knowledge that it is forged or altered any Exchequer bill, including a 
Treasury bill (p), and a war bond (7), Excliequer bond or Exchequer 
debenture, or indorsement thereon, or assignment thereof, or any 
recei})t or certificate for interest accruing thereon. 

The punishment for such offence is penal servitude for life or for 
any periof^I not less than three years, or imprisonment for not more 
than two years, with or without hard labour (r)* 



1432. Everyone is 

authority, or excuse (/) makes or causes to bo made or assists in 
making, ojr knowingly has custody or iiossession of(]) any frame, 
inould,or Sustrurneiitliaving therein any words, letters, figures, marks, 
lines, or (jievices, peculiar to and appearing in the substance of any 


tlui case of forj^ery of a receipt it was licld siilliciont if the jtri^onor by letter 
(iirectttd his- innocent agcoit tliat ho was “at liberty ” lo sign thu name of a 
third iiersoiU {U. v. diifunl (l-S-l-')), 2 Car. A; Jvir. 20Cj. 

[i) JL V. 'y-'er/.es (ls;id), 7 lV P. ; //. v. Idn-i! (bSST), S ('. W P. MS. 

‘Sec intent fo del rand, ]). 71S, antv. On a charge of uttering a forged bill it 
18 innnatcrial that tlio bill Ijus since been paid by the priseiier, if thoolVenco has 
been coinplo4:c(l at the time of uttering [U. \. (bSm], 0 C. W J\ ■!!)!#). 

(/‘■) 11, suitra, -ai t. IdO ; 11. \. I'orhi.'i, I’lio intimacy of tho 

parties, andi tlio tact that t le prisoner’s act lias been ratified on a previous 
occasion nui.y be taken into account (//. v. rarisl, (bS;i7). S C. X P. 01). 

(/) Forgayy Act, ISOI (Cl A Co Viet. c. OS), s. 2-1. liefoic that Act it was 
forgery ; sed AX v. /bVoC-' (1S47}, 2 Car. A Kir. -UH. 

(m) a. v.| /A//7 " t'- 'k P- b02; li. v. Hat* man (iSlo), I Co.\, C. (\ Isd; 

A. V. /k //ijf/a (ISO), 2 ('ar. A Jvir. 027. In all cases tlicre inn>t bo the intent lo 
defraud. As to evidmiee of the intent, .see p. dSO, ante, and ]i. 701, yW. 

(?t) IL V.' II Usnu (lsl7), 2 (.'ar. A Kir. o27, and intent to defraud, )). 710, 


not 


(o) Porg(,bry Act. ISOl (21 A 2b Viet. c. US), s. S. 

{}>) Treasury lulls Act, 1S77 (10 A 11 Abet. c. 2), s. 10. 

(V) Undc-r the War J.oan Act, PJOO (AVar J.oan Act, 1000 ((>: 
fi. 4 (iCi t 


(tnlt. 


0 A 04 A’ict. c. 2', 


(O Forgery Act, iSfil (21 A 2o Viet. c. OS), s. S; I'Aehemior Pills : 
Act, ISOO (:^0 A 00 ^ let. e. 20), ss. I.y 20; Penal .'Servitude Act, ISO 
A let. c. 00 r: .s. 1. 'J'his olU ‘ W Ill'll ilib •tf « ■ t T « w V . > . . I . . t 1 


ind Ponds 
. ISOl (04 A 00 

ct. c. OOy: s. 1. J ins ollence is not ti iahle at (jiiarter sc'^siuns. 

(A h'orgery Act, ISO] ,21 A 20 Abet. c. OS), ss. 0, 10. 

(t) lljiMtiiusol proul ol .'luch authority er excuse in each case lies on the 
party accused (ss. 0, 10). 


Sect. 4. 

Forgeiy. 


Forging 
ICxchcquer 
hills etc. 


Making etc. 
iiistruinenls 
etc. for 
begin g 
Exchequer 
bills etc. 
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Sect. 4. 

Forgery. 


I’urcliase of 
paper 

)iovi<Ie(I for 
fxcheipier 
bills elc. 


Ckimikal Lam’' axd Procedure. 

Hie s Xs . miehmery for working any ihreads into 

uDstance of any paper or tiny such thread, and intended to 

or (3) amndatp '^"’ "r ; 

b Ils bo m Vf ^ employed for printing such exchequer’ 

I lepaiing any such plate or for sealing such Exchequer bills bonds 

nniX XX'vXX iTf '■ “■ 

nutate anj such plate, die, or seal as aforesaid (c) ; (6) any paper in 

inrfa h XX.” ‘T*' “J wXds, l4S,'Sre,! 

suo it’n aforesaid, or any pLt of 

one wbo^r^^^*^' to mutate such woi'ds etc. (cl); also every- 

« r causes or assis s in causing such words, letters, figures, 

inht np ‘levices, or parts thereof, intended to 

imitate the same to appear m the substance of any paper whatever (e); 

(8) takes or assists in taking any impression of any such plate, 
c(ie,^ or seal as aforesaid (r). ^ 

Theimnishment for any such ofience is penal servitude for seven 

eais, 01 for any period not less than three years, or imprisonment 

loi any period not exceeding two years, with or without hard 
labour (J ). 

1433. Everyone is by statute (c/) guilty of misdemeanour who 
vitbout lawful authority or excuse (/i) purchases or receives or 
imowm^ly has custody or possession of (1) any paper maiiufactured 
01 provided by or under authority of the Inland llevemue Com- 
missioners or Commissioners of the Treasury for the purpose of 
liemg used as 1 reasury bills (i), war bonds (/,), Exchequer bi Us, bonds, 

01 debentures, liefore such paper sliall have been duly stamped, 

signed, mid issued for public use; (2) any such plate, die or seal as 
aioresaid. ^ f 

the punishment for such offence is imiirisonment for/ any term 

not more than live nor less tban three years with or without hard 
labour (/). 7 


(t) J ’urgcry Act, ISlil (in .t 2j Viet. c. 9H), s. 9. 

(r) y /'(■(/. V 

(t/) 7 A/V/., s. 10. > 

(e) I bill. J 

>l‘e Penal Servitude Act, 1893] 154 & 55 
\ ict. c. 6J1, s. 1 ; rec iil.so the Exchequer Bills and Bonds Act, 18(1 A; eio & 30 
A ict. c. 2o), ss. LO, 21, 2.), which deals with the luanufacturincr ;mJqi u'dawful 
posses.sioii of paper, plates etc. intended to imitate those used for jJpVchequer 

f sessions; but see QuarH gj Sessions 

net, 18-12 (j A 6 Vict. c. 38), s. 1. It 

(v) Eornery Act, 1801 (24 & 2,0 Vict. c. 98), .s. 11. f 

(ih!',} 'f'n)°^ authority or excuse lies on the p4rty accused 

(/) Treasuiy Bills Act, 1S7T (40 A 41 Vict. c. 2), s. 10 M 

(/■) V ar Loan Act, 1900 (H3 A 04 A’iet. c. 2), s. 4 (3) ■„ 

(/) IVrgery Act, 1801 (24 A 25 Vict. c. 98), s. 11 . tI 


i 

{ 


* ' 


♦•t 
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• sttatute (ni) guiltv of felony wlio witli i. 

intent to defraud forges, alters, or offers, utters, dis],o.ses of, or nuts off, Forgery, 
Pnoying that it is forged or altered, any bond coininonlv called an — 
East India bond, or any bond, debenture, or security issued or made 
under any Act passed or to be pas.sed relating to tb^ East Indies or 
any indorsement thereon or assifi^nment thereof. 

« j 1 is penal servitude for life or for 

any period not less than three 3 mars, or imprisonment for any term 
not exceeding two years with or without hard labour (a). 

lenHv fl-Andu- F.Tginj; 

1 utters, disposes of, or i)iits off ^^‘-‘t^entures. 

knowing that it is forged or altered, any debenture issued under any 

elsewlieTf whatsoever either within the King’s dominions or 

i he punishment for this offence is penal servitude for fourteen 
years or for any period not less than three years, or imprison- 

exceeding two years with or without hard 

(v.) Deeds ctr. 

(v) guilty of felony who, with Forsin? 

01 alters any deed (s) ; (2) forges or alters any^hond or writ£ 

• o 


(ai) Forgery Act, 1 SGI (o-l & 2o Viet. c. 98), ... 7. 

t/i.) ■ tonal Sorvitudo Act, 1891 (.31 & ,7d Viet c G91 - ] 

IS not, tnn}i r. of » ici. c. u.;;, i . 


IS not triable at quarter " ' 

’-waning of 

eioriers (I8sh - n v ' i!'' r„. y. r’, 

Ch D 01-,'. t ‘ Jy y. 11/(111,(1 |■'llr„(tlr.1 (1887), ;jG 

/ill V . ’ 1 ' Hl((ti- ((},(/ S/dh ('„. (1.887), ;i7 (’ll. 1), 2GU. 

1891 -'1 Viet. e. 98), s. L>(i ; Penal .S'rvitnilo Act, 

Tict i 51) ‘i’ lievi.iion (Xo. 2) Act. 189.8 i.lG A .37 

Cox C. (' O ii 'in ’."^toad ; as to whudi, .see /!. v. /’oavor (1872', 12 

i(A i'er 1 i offence i.s not triable at quarter sessions. 

r l o " T ”• 9'®)' :!<'■ 

?'«/ArW(i8ts)?TF!'TF --'‘1 ( 

{ ^\ 1 . . * / * 


within tlm^sLtuto ^ inoanin;*: of a dood 

that a t o/ (hs:;i). L. Ih 2 C. 0 . Ih 22 . wlioro d wasludd 

of tliis SGction “ ”ydei the seal of a bishop was not a deod for the jnirposo 
an intorest omrA .f“' uistruinent delivei'od as a deed whieh either itself jiasses 
an intornlf F oi is in affinnance or confirinaliori of somethin;; whereby 


It ip f 

len thp to make a deed fraudiih*ntly witli a fals(‘ date, 


and co-triiitf. *. " \ ^ i v' ^ wiio was lieir-at-law of lii.s hither and eo-executor 
absolute owi p father.'; will alone executed deeds in his own name as 

at 1) (J'in’ '^*rf • ^^^*^** >'neli deeds wi'ro h)r;;ci'ies; see /m- hi\i)Li-;Y, 

deed is not I'v V. i (hife.nce to an indiefment for [or;;e!y of a deed that the 

- t-'cu ^‘d in comjdianee with the directory j)rovi>ion of a statute, if 
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Sect. 4. 

Forgery. 


Foro:iii<r will. 


Criminal Law and Procedure, 

obligatory (a), or assignment of such bond or writing oblioatorv • 
01 ( 3 ) knowingly utters, disposes of, or puts off with knowledge that 
It IS forged or altered, any forged or altered deed or bond or writhig 

if n or Signature purporting to be that 

of an attesting ivitness to a deed or bond or writing obligatory; 
(o oilers, utters, disposes of, or puts off any deed, bond, or writing 

with knowledge that it is forged (c). ■ ^ ' 

The punishment for such offence is penal servitude for life or for 
any period not less than three years, or imprisonment for any 
period not exceeding two years, with or without hard labour (d). 

, Everyone is by statute (e) guilty of felony who with intent 

to detraud (./), forges or alters any will, testament, codicil, or testa- 
mentary insh'ument, whether or no such instrument be desimiated 
by any special name in any statute, or offers, utters, disposes"" of or 
puts oft any such instrument knowing it to be forged or altered. 

Ihe imnishment is the same as in the case of the last-mentioned 
offence (f/). 

It is not necessaiy to constitute this offence that the person whose 
will is foiged should be deceased (/i), or should ever have existed (i). 


the iion-coiiipliaTice with such p'ovision does not make the deed void (B. v. Lyon 

(1S13), Rusb. & liy. 25o). Alittr^ it seems, if the deed as executed would be 
wliollv void. 

(a) Seo as to an administration bond R. v. liarher (1S44), 1 Car. & lur. 4‘M. 
In n. V. Dmimit (1702), 2 Leach, 581, on the construction of the words ‘‘bond* 
writing obligatory in the Perjury Act, 1728 (2 Geo. 2, c. 25), s. 1, it was held 
Liat a bond was riglitly described as a “ bond and writing obligatorv,” althoufj-h 
it hud no condition with a penalty or defeasance attached to Tt. Any secunly 
(other than debenture stock) issued under the Local Loans Act, 1875 (88 &39 
\ ict. c. 88), is a writing obligatory within this section; see ibid., s. 82. 

(b) iSeo note (a), snpra ; Forgery Act, ISbl (24 ifc 25 Viet. c. 98),’ s. *20. It is 
forgery to put a seal fraudulently to a document which is invalid without seal 
aftei such document has been signed (or marked), but it is not for^eiw to induce 
a person to execute a deed by misrepresenting its legal effect {R. Y^Collins (1848), 

2 Mood. & li. 4(>1, 4()(3; compare R. v. Chadwick (1844). 2 Mood. & R. 545). 
'Whore a bond is joint and several, an indictment lies for the forgery of one 
signature, although the other signature is genuine [R. Richards (1844), 1 
Cox, C. C. ()2). 

(c) Forgery Act, 1801 (24 & 25 Viet. c. 98), s. 20. 

id) 1 hid., as altered by the Teiial Servitude Act, 1S91 (54 & 55 Viet. c. (19), s. 1. 
The offence is not triable at quarter sessions. 

(r) Forgery Act, lS<il (24 X: 25 Viet. c. 98), s. 89. 

(/) A prisoner in a case tried before the statute {R. v. Ti(fts (1848), 8 Cox, C. C. 
100, C. C. R.) was proved to have forged the will of his father, but in the 
absence of proof tliat any person had been defrauded 'thereby, it was held that 
he could not bo convicted of intent to defraud any person. .See intent to 
defraud, anie. 

{</) Forgery Act, 18(il (24 & 25 Viet. c. 98), s. 89, and see note {d), supra. 

{h) The offence consists in the fraudulent making of the will, not in the legal 
effect of the forgery (R, v. Cooyan (1787), 2 East, P. C. 948 ; R. v. Stirliny (1778), 

1 Leach, 99). 

(/') R. V. Arery (1888), 8 C. & P. 590 (under the corresponding section (s. 8) 
of Forgery Act, 1880 (11 Geo. 4 & 1 'Will. 4, c. 60) ). The offence is none the 
less committed, although the correct Christian name of the supposed testator is 
not signed {R. v. Fifzytrald (1741), 1 Leach, 20). The rule which prohibits the 
giving in evidence of documents placed in a solicitor's hands in professional 



•^KCT. 4. 

Forgery. 

the 

Kiu'^’s seals. 


Part XIII.-Offexces agai.vst Propei-.tt. 

(vi.) Foiyin;/ the Ki,„j's Senh. 

counterfeits ^0^0/ VS ffin-’s oJ- u/e 

any such seal, stamp, or impression m , 

stamp or iuipression apparently int^n lT'^ ‘^‘’"“^erfeited 

or impressions. ^ m instrument bearing such stamps 

with or without hard labour exceeding two years 

quarter sessions (/). ' ‘ otlences are not triable at 

(vii.) Records, Processes of n, i t t 

V and Insfrutmnis of Erldcnc, 

oS:: "ijiLiiti-:;- :''«sv'f ■” « Ss ““ 

or Court of Admiralty in t.’ record or court of equity 

court (u). " i-*® osed as evidence in any such 

officer Imdng cnitidyyill'e record or not) or other 

deputy of any such «»^di court, or the 

of Hiiy record knowing such com’ etc i" ‘."Vf "‘^''^'^'oate 

o mien C0P3 etc. to be false, or not being such 
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• ■• -wrry | ^ (, ., .. . i oil, i, c lul'. eV Kir. ailj ; 

«vo oyidcnce of its validitv s,'. ^ "d' '‘"t e.iaclu- 

(/t. V. llntUrq (ISIS)' p,,.!.' /■’ o"’ P>'usccutioii for forgery of tlio 

« re-fe'cil jointly witll " 5u, ; •* '-> "•). Whore per.soi.^ were 

13 .l:'?'»a A=t. isVi h A'.yt-ty ' S' 


H I'oigeVXd ism fO, '• 

(^0 I’hough the \v()V(U ‘‘ 

^ J''oi/^'-erv Act isrjl f/ ” ilo not ajipeur in ss, 27 — 2fl 

1 mu«t boallogedin theiruH'/ common Jaw (lohnitmii of for^ny, 

Wl^r^^eryArX lS^ 1 2 ( 'ox, ( '. (\ 2do). ’ 

j writ return m ~i documents specilied 

petition u v^ roco^airsance, n.^nord wiutnen, wanant of 

?^) rule, an.swer, ]>leadin^;, rojjorl, or decree 

court''imd 7ot'neof^?^a"'‘^’ '^opt ns records for the jniri.oso of 

°pfumti(,ii8 i.s not thr^r ■’ "itk htigation; hut the register of 

«• 0. (1711). «f bishop’s court (/,’. v. Wuri.h,c ( 19 ( 11 ), 19 
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Sect. 4. 

Forgeiy 


Ckiminal Law and Procedure, 

S forged e C. or utters etc. any copy of a certificate of a record 

tlfi-nnwi?r'"^fr ! name, handwriting, or signature 

^Mth hnowledge that the name etc. is false etc. (.v). 

of ^a conrt^^vi?'’'’ records 

cei tificate of indictment and conviction for a felony, or not being 
&igtati,rf(0 '' ' ""I’tificate with afalL or counterfeit 

(5) Forges the seal of any court of record^/). 

nihi- H alters any process (h) of any court 

otl ei thana court of record (c), or a court of equity, or a court of 

. dmu.ilty 111 England or Ireland, or serves or enforces any forged 
piocess(/;) of any court whatsoever, knowing that it is forged, or 
delivers or causes to be delivered to any person any paper falsely 
pui 2 iorting to be such process (if) or a copy thereof, or any iudg- 
inen , ceciee, oi order of any court of law or equity or a copy 
tliereof, or knowing that such process is false acts or professes 
to act under any such false process (e). 


i'l) For-eiy Act, 1801 (l >4 & 25 Viet. c. 98), s. 28. 
(r) As to records, .'^ee p. 155, ante. 

/ V -W ^ A • 


(s) Rirgery Act, 1801 (24 & 2o Viet. c. 98), s. 28. 

(t (ruunml Law Act, 1827 (7 & 8 Geo. 4, c. 28), s. 11. There are similar 

’.'If M f certificate of an acquittal under the Crown 
Ca.ses Act, 1848 (11 iV 1 ^ ict. c. i8), s. 0, but the ma.ximum senteuce of penal 
seivitude for i^iich an offence is ten years {ibid s (i) 

(a) Forgery Act, 1801 (24 A- 25 Viet. c. 98), s. 28 ; see also the Inferior Courts 
Act^ IS44 (j A S \ let. c. U»), s. o ; the (’ourt of Probate Act, 1857 20 & 21 Yict. 

County Courts Act, 1888 (51 A 52 Yict c. 48), s. 180. 

(b) An afhhation order is a “ process (A*, v. rowue?' (1872), 12 Cox, C. C. 235). 

A . luvu /.-I . process of a county court, see also the County Courts 

^ which is similarly worded and includes 

acting or iirofessiug to act uuder any false colour or pretence of the process 

01 ail oil 1 of the court; it was held under the corresiionding section of 
an older County ( ourt Act, 184G (9 & lOVict. c. 95), s. 57, that “ acting or 
piofessin^ to act applies to the use of false instruments and not to mere false 
rejn-esentations as to authority {IL y. (1853), 6 Cox. C. C. 40(>). 

[(() An ordinary notice to jiroduce does not “ purport ” to be a process of the 
couit b\ reason of any heading- which maybe put to it, or by reason that it 

intended to be thought siich (A. y. Cast/e (1857), 1 Cox, C. C. 

(c) Forgery Act, 1801 (24 & 25 Yict. c. 98), s. 28; and see the TnfeHor Courts 
Act, 1844 (i A 8 A ict. c. 19), s. 5; and It y. nij,j,ier (1897), 32 L. J, 350; R. y. 
Mi/ofty^siifrra. Y here a prisoner filled up a blank form of suminons, and signed 
it A\ . (t.. Registrar of the -T. Court,” and indorsed a notice that unless the claim 
y ere paid h}' a certain day an execution warrant would be issued, it was held 
tha t he had professed to act under a false colour or pretence of the T. Court, 

\\ ithin the Act of 1840 (9 A 10 A ict. c. 95), s. 57 (since repealed) {R. v. liichmmul 
(1859), 8 C ox, C, ('. 200. C. C. R.). It was sufficient under this Act if the prisoner 
])rotended to act under the jirocess of the county court, though, in fact, the 
document was not a county court document, and bore no resemblance thereto 
(/i. y. Fra//*- (l85j), 7 Cox, C. 293, C. C. R. ; but see R. y. Ca'^tie,, supra). As 
to the case of a county court process iiTegiilarlv issued iu blank, to he 
subsequently filled iu, see R. y. Voilitr (1831), 5 C. A'IA 100. 
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•Sect. 1 

Forgery. 


Fal.'^elv 


(7) Forges or fraudulently alters or utters etc. with knowledge 
that is forged etc. any instrument which is or may be made evidence, 

Xct passed or to be passed, and for the forgery or uttering 
of which no punishment is provided in tlie Forgery Act, 18G1 (/).” 

Ihe punishment for any such offence is penal servitude for not 
more than seven years or for not less than three years, or imprison- 
ment for not more than two years with or without hard labour (g). 

1440 . Everyone is by statute (/() guiltv of a felony who 

(1) ^ Belonging to or being employed in the Public Eecord Office f'Crtifying 

certifies any writing as a true and authentic cojiy of a record in the , 

custodj^ of tho j\I(ister of the Ifolls \vitli kno\vlo(lge tliut such 
is false in a material part. 

(2) Counterfeits the signature of an assistant record keeper for 
the pur 2 )ose of counterfeiting a certified copy of a record, or forges 
or ^counterfeits the seal of the Public Pecord Office. 

Ihe punishment for these offences is penal servitude for life or 
for not ess than three years, or imprisonment with or without hard 
labour for not more than two years (/). 

1441 . Every person is by statute guilty of felony who : — 

(1) Forges the seal, stamp, or signature of any certificate, official seal etc. 

01 public document, or document or proceeding of any corporation, 
joint-stock or other company, or of any certified cofiy of any docu- 
ment, bye-law, entry in any register or other book, or other 
l)ioceeding, if such certificate etc. or certified copy is receivable in 
evidence under the Evidence Act, 1845 (Ic ) ; 

(2) Tenders in evidence any such certificate etc. with a counter- 
feit seal, stamp, or signature with knowledge that such seal etc. is 
counterfeit (/); 

(d) Forges the signature of any judge of the superior courts to 
any order, decree, certificate, or otherjudicial or official document (m) ; 

_ (4) lenders in evidence any such order etc. with a counterfeit 
signature with knowledge that it is counterfeit (/;); 

(o) Prints any copy of any private Act or of the journals of 

either llouse of Parliament whicli falsely purports to have been 

printed by the printers to the Crown or to either House of Parlia- 
ment (o) ; 

(b) lenders in evidence any such copy with knowledge that it 

was not printed by the person by whom it purports to have been 
printed (yp. ^ ^ 


Forging of 
of 


{/) i-1 & 25 "N iot. c. s 20. The iiistruinoiit may be written, or printed, or 
partly written and partly printed. ^ 

(</) IhuL, K.s. Ponal .Servitude Act, 1891 (51 & uj Vict. e. G9), .s. 1. 

n n"''; r'-" ' 'carter sessions. 

y I uU.c ecorf Oflice Act, 18;i8 (1 & 2 Viet. c. 91), s. 19 ; see ss. 8, 20. 

nJl "iri 50 Viet. c. 09). s. 1. These offences 

are not tnafde at quarter sessions. 

(/cj S it a Viet. c. lia ; see s. 4. 

(/) / 6e/., s. 4. 

/n) Ihvl., B. 4. 

n) ILvl., 6 . 4. 

o) I hid., s. 4. 

p) Hid., a. 4. Those offences are not triable at quarter sessions. 

3ij 
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Sect. 4. 

Forgery. 


Forgeiy of 
evidence. 


Forging 
signatures of 
probate 
registrar etc. 


False copy of 
proclamation 
etc. 


Criminal Law and Procedure. 

tha^n ternonSri'"' servitude for aol more 

^'®fen-ed to in the Evidence Act, 1851 • ^ * 

(2) lenders in evidence any such document with a counterfeit 
seal etc. with knowledge that such seal etc. is counterfeit. 

th in for these ofiences is jienal servitude for not more 

t thonfT^^ years, and imprisonment with or 

^Mthout hard labour for not more than two years (s). 

1443. Everyone is by statute («) guilty of felony who :- 

( ) loiges the signature of any jirobate registrar or district 
registrar or any commissioner for taking oaths (a) ■ 

(2) 1 orges the seal used in the probate branch of the Probate 
Divoice and Admiralty Division of the High Court of Justice (5); 

(3) Jvnowinglj’ uses or concurs in using any such counterfeit 
sigimture or seal or tenders in evidence anv document with such 
counterfeit signature or seal with knowledge that it is counterfeit (c). 

1 he punishment for these offences is iienal servitude for life or 
foi not less than three years, or imprisonment with or without hard 
labour for not more than two years (d). 

1444. Every person is by statute (c) guilty of felony who 

(1) Irints any copy of any proclamation, order, or regulation 

which falsely purports to have been printed by the Government 

prill er or under the authority of any British colony or possession (r); 

(2 lenders in evidence any copy of any such proclamation etc. 

falsely purporting to have been printed as aforesaid with knowledge 
tliat it was not so jR’inted ( f ) ; 

(3) Forges or tenders in evidence with knowledge that it is 
toiged any certificate authorised by the Documentary Evidence Act, 


(y) s & 9 ^ ict c. 1 1 s. 4 ■ Penal Servitiulo Act, 1 891 {o4 & .in Yict. c. 09), s. 1 . 
(r) Evidence Act, l.Snl (H A la Viet. c. 99) s 17 

(.s) /M.; Voiml Servitude Act. 1891 (od A aa Viet. c. 69), s. 1. The docu- 
ment,^ mentioned are-foreign and colonial acts of state, judgments, decrees, 

of justice in any foreign state 
oi iintish colony, and afbdayits. pleadings, and other legal documents deposited 

in anv siieh court (s. ,) ; apothecaries’ certificates (s. 8); registers of Pritish 

^eb^ols and certificates of registry (s. \2, now rejiealed); certified copies of 

lecoids oi a pievious conyiction or acquittal (s. Lj) ; examined or certified copies 

ot public documents admissible in eyidonce on production from the proper 

custody (L\]dence Act, ISdl (14 A m A’ict. c. fip), s. 14). These offences are 
not triable at (juarter sessions. 

(o) (’ourt of Probate Act. 1S57 (20 A 21 Viet. c. 77), s. 28; see Judicature 
Act, 1878 (80 & 87 Vict. c. 60), ss. 10 84 
(/i) Ihol. 

(r) lififl. 

(d) ; Penal Servitude Act, 1891 (.54 A 55 Vict. c. 69), s. 1. This offence 

is not triable at quarter sessions. 

(c) Documentary Eyidonce Act, 1868 (81 & 32 Vict. c. 37), s. 4 (1). 

(/) Ibnl. 
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Skct. 4. 

Forgery. 


1868 (g)j to be annexed to a copy of or extract from an}^ proclama- 
tion, order, or regulation (h) ; 

(4) Prints any copy of any Act, proclamation, order, regulation, 
loyal warrant, circular, list, gazette, or document falsely purporting 

to be printed^ under the superintendence or authority of His 
Majesty’s Stationery Office (?) ; 

(5) lenders in evidence any copy falsely pui'iiorting to have 

been piinted as aforesaid with knowledge that it was not so 
printed (i) ; 

(6) Forges, counterfeits, or fraudulently alters the seal or signa- 
ture of any person authorised under the Commissioners for Oaths 
Act, 1889 (A), to administer an oath ; 

(7) Tenders in evidence or otherwise uses an affidavit having anv 

seal or signature so forged or counterfeited or fraudulently altered 
witli knowledge that it is forged etc. (/) ; 

(8) I oiges the signature of a Master in Lunacy or forges or 
counterfeits the seal of the office of such Master (m) ; 

^ (9) Jvnowingly concurs in using any such forged or counterfeited 
signatuie or seal, or tenders in evidence an}' document with sucli false 
01 counterfeit signature or seal with knowledge that such signature 
or seal is false or counterfeit (»). 

ihe punishment for these offences is penal servitude for not 
moie than seven and not less than three years, or im})risonment 
with or without hard labour for not more than two years (//). 

^ 1445 . Every person is by statute (o) guilty of felony who with Forging 
intent to defraud forges or alters or utters etc. with knowled<^'e that s^nimonsetc 
it is forged etc. any summons, conviction, order, or warrant'^of any j'l^ucoof 
justice of the jieace, or any recognisance purporting to have beeii 
entered into before any such justice or other officer authorised to 
take it, or any examination, deposition, affidavit, affirmation, or 
solemn declai*ation taken or made before such justice. 

Ihe punishment for tliis offence is penal servitude for a term 
not exceeding live years or for not less tlian three years, or imprison- 
ment with or without hard labour for a term not exceediim two 
years (p). ” 

1 P^^’^on is by statute guilty of felony who without 

lawful authority or excuse in the name of any other person 

acknowledges any recognisance of bail or any cogHovit actionem or 


the peace. 


Fal^^elv 

ackiiDwieUi; 
inu: recug- 
nisi lice. 


r- 


(r/) ;n A' :i2 Vict. c. ;J7. 

(h) / hill,. H. 4. 

( 2 ) ( c. 9), s. ;j. 

(/) IhifL, s. s. 

0,0 L.inucy Act, 1K)() (,yj Yiet. c. o), s. 147. 

(45 Vict c r i 4 ^^^cuiiientary Hvulenco Act. 1S82 

Lunacv'\c4 MO Jor Oaths Act. 1S,S9 (52 V,ct. c. 10). s. S ; 

c m ‘si ' Thci'rU ’ i'cnal .Servitude Act, ISIH (54 A 55 Vict. 

i. .'tu; '■ “I- “■ '■ 


3 B 2 
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Sect. 4. 

Forgery. 


Forging 

seal or 

signature 

under 

Municipal 

Corporations 

Act, 1882. 


Forging court 
roll etc. 


Forging 
memorial etc. 
under Acts 
for registry 
of deeds. 


Criminal Law and Procedure. 

judgment or any deed or other instrument before any court 
]u ge, or other person lawfully authorised in that behalf (o). 

excent thnt the same as for the last-mentioned felony, 

except that the maximum term of penal servitude is seven years 

Smlty of a misdemeanour 

(1) Forges the seal or signature affixed or subscribed to a bye-law 
made under the Municipal Corporations Act, 1882 (a), or the signa- 

borough council under that Act ; 8 municipal 

(2) Tenders in evidence any such document with a false or 
counterfeit seal or signature knowing that it is false or counterfeit. 

ihe punishment for these offences on conviction is imprisonment 
vith or without hard labour for not more than two years (b). 

is statute (c) guilty of felony who with 
ntent to defraud forges or alters or offers, utters etc., with knowledge 

that It IS forged or a tered, any court roll or copy of any court roll 
lelating to any copyhold or customary estate. 

The punishment for this offence is penal servitude for life or for 
a term not less than three years, or imprisonment with or without 
nard labour for a term not exceeding two years (d). 

1449 . Every person is by statute (e) guilty of felony who •— 

(1) Torges or fraudulently alters or offers, utters etc., with 
knowledge that it is forged or fraudulently altered, any memorial, 
amdavit, ammiation, entry, certificate, indorsement, document, or 
writing made or issued under the provisions of any Act passed or 
to be passed for or relating to the registry of deeds (e) ; 

(2) I oiges 01 counteifeits the seal of any office for the registry of 
deeds, or any stamp or impression of any such seal (/) ; 

(3) Forges any name, hainhyriting, or signature purporting to 

be the name, handwriting, or signature to any such memorial etc. 

reqimed or directed to be signed by or by virtue of any Act passed 
or to be passed (/) ; ^ 

(-1) Ofleis, utters etc. any such memorial or other writing having 
any such forged stamp or impression of any such seal or any such 
forged name etc., with knowledge that it is forged (r/). 

(<j) Forgery Act, 1801 (24 & 25 Viet. c. 08), s. 34. 

(r) Jbid., s. 34. Ihis offence is not triable at quarter sessions. 

{s) 45 & 40 Viet. c. 50, s. 235. 

fa) 45 (.t 46 Viet. c. 50. ^ 

Ibid., s. 17. This offence is not triable at quarter sessions. On summary 

comiction the punishment is imprisonment for any term not exceeding three 
months [ibid.). 

(c) Forgery Act, IfSGl (24 & 25 Viet. c. 9S), s. 30. 

(d) find., s. 30; Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. This 
ofience is not triable at (juarter sessions. 

(r) Forgery Act, 1861 (24 & 25 Viet. c. 98), s. 31 ; see also Land Transfer 
Act, 1875 (38 A 39 \ ict. c. 87), s. 100. As to the Acts for registering deeds, 
see title Heal I>roperty and Chattels Real. 

(f) Forgery Act, 1861 (24 & 25 Viet. c. 98), s'. 31. 

if/) loin. The section makes no reference to intent to defraud, but it is 
none the less necessary to allege and prove such intent (see p. 713, ante). 
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The punishment for these offences is penal servitude for a term 
not exceeding fourteen years or for not less than three years, or 
imprisonment with or without hard labour for any term not 
exceeding two years {h), 

1450 . Every person is by statute (/) guilty of a misdemeanour 

who fraudulently procures or is privy to the fraudulent procurement 

of any entry on the land register established under the Land Transfer 

Act, 1875, or of any erasure from such register or alteration of the 
register (/i). 

The punishment for such offence is imprisonment with or 

without hard labour for any term not exceeding two years, or such 

fine not exceeding L'dOO as the court before which the offender is 
tried may award (/i). 

1451 . Everyone is by statute (/) guilty of felony who forges, alters, 
or utters a certificate or document relating to land or title under the 

Declaration of Title Act, 1862 (//O- 

ihe punishment for such offence is penal servitude for life or 
for not less than three years, or imprisonment for any term not 
more than two years with or without hard labour (//). 

1452 . Everyone is by statute (o) guilty of a misdemeanour who, 
being aii officer authorised or required by the Evidence Act, 1851 (;>), 
to furnish any certified copies or extracts, wilfully certifies a 
document as being a true copy or extract when the same is not a 
true copy or extract. 

Ihe ])unishment for this offence is imprisonment without hard 
labour for not more than eighteen months (q). 

1453 . Everyone is by statute (r) guilty of felon}' who : — 

(1) Unlawfully destroys, defaces, or injures or causes or permits to 
be desti’oyed, defaced, or injured the whole or part of any register of 
births, Ixiptisms, marriages, deaths, or burials authorised or required 
by law to be kept in England or Ireland, or the whole or 2 )art of any 
certified cojiy of the whole or j^art of such register (r) ; 

(2) Torges or fraudulently alters in any such register or 2 )arc 
of it any entry relating to any birlli etc., or any certified copy of 
such register or of any 2 )art thereof (s) ; 

^^ervitudo Act, iSill 

/ U -UL- This olTence is not triable at (luarter sessions. 

(0 as A 39 ^ let. c. 87, s. o. 

h) ofl'ence is not triable at quarter sessions, 

g) Dochu-ation of Title Act, 1862 (25 & 26 Viet. c. 67), s. -15. 
w) 2o A 26 Vict. c. 67. 

u) /(nd. s -15 ; Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. This 
oileiice is not triable at quarter sessions 

(o) Kvidence Act. 1851 (14 & 15 Vict.'c. 99), s. 15. 

P) hvidence Act, 1851 (14 & 15 Viet. c. 99). 

(y) yo ., s. 15. Ibis oRence is not triable at quarter sessions. 

(/•) J'oiP'erv Act. IKUI (o.i x- 


Sect. I. 

Forgeiy. 


Fraudulently 
procui'iiu' 
enirv on land 
rcf^ister. 


Foriring 

certilicate 

under 

Declaration 

of Title Act, 

18G2. 


False 

certificate. 


Dostroviii" 

V O 

etc. register 
of births etc. 


( 

etc 


P ’ V'- oiience is not triable at quarter sessions. 

{t } oigei_\ Act, 1861 (24 A 25 Viet. c. 98), s. 36. As to the register of births 
see title Kegi^ oy liurnis and Deaths ; see too Non-parochial 

« otV ' ^ ^ ^ l^h-ths and Deaths Registration 

Act, l8o8 (_l & Vict. c. 20). s. 3 ; Burial Act, 1857 (20 & 2l Viet. c. 81), 

S« lOt 

(*) Forgery Act, 1801 (24 & 2o Vict. c. 9,S), .s. ;30. .See A*, v. Bowen (1844). 
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Sect. 4. 

Forgeiy, 


Forj^ing etc. 
registers etc. 


Criminal Law and Procedure. 

unlawfully inserts or causes or permits to be 
inseited in such register or any certified copy thereof any false 
enti y of any matter relating to any birth etc. (t) • 

to Lny'bS'eM«)f latao 'certific.le relating 

writing to be a copy or extract from any such 
leg stei knowing such writing or the part of such register whereof 

(6) koiges or counterfeits the seal of or belonging to any register 

oitice or burial board (u) ; o o j o 

(7) Utters etc. any such register, entry, certified copy, certificate, 

01 seal or any copy of any entry in any such register with 
knowledge that it is false (r) ; 

(8) Knowingly and wilfully inserts or causes or iiermits to be 
inserted in aiy copy of any register directed or required by law to 
ke transmitted to any registrar or other officer any false entry of any 
matter ^relating to any baptism, marriage, or burial (x) ; 

(9) Forges or alters or utters with knowledge that' it is forged 
etc. any copy of any such register (a) ; 

(10) Wilfully signs or verifies any copy of any such register which 
copy is false in any part with knowledge that it is false (b); 

(11) Unlawfully destroys, defaces, or injures or for any fraudulent 

pin pose takes from its place of deposit or conceals any such copy 
of any register (c). 

The punishment for any such offence is penal servitude for life 
01 foi any j^criod not less than three years, or imprisonment for 
any term not exceeding two years with or without hard labour (d). 



21 Viet. c. 81). 

CO Foigeiy Act, 1861 (24 & 20 Viet. c. 98), s. 36. It is not necessary that 
such enti) should be made with intent to defraud, nor is it necessary (where the 
matter i elates to witnessing a marriage) that the marriage should be legal or 
the outness a necessary witness {R. v. Asplin (1873), 12 Cox, C. C. 391). As to 
causing a false entry to be inserted, see R. v. Mason (1848), 2 Car. & Kir. 622). 

(») lorgery Act, 1861 (24 & 20 Viet. c. 98), s. 36; see also Non-parochial 
Reghsters Act. 1840 (3 & 4 Viet. c. 92), s. 8, as amended by Births and Deaths 
Registration Act, 1808 (21 & 22 Viet. c. 20), s. 3 ; and Biirikl Act, 1807 (20 .fc 21 
Vict. c. 81), s. 10. ^ 

(r) Forgery Act, 1861 (24 & 20 Vict. c. 98), s. 36. If A. hands a forged certifi- 
cate of a marriage to B., an accomplice, in order that she may show it to C., this 
IS not an uttering by A. within the section, even though B. does show it toC. 
(/i. V. //cy/ufW (ltS47), 2 Car. & Kir. 302); but whether it is not a disposing 

of or putting off (see R. v. Palnur (1804), Russ. & Ey. 72). 

(.r) Forgery Act, 1861 (24 & 20 Vict. c. 98), s. 37. 

(a) Ihi<L ^ 

(h) Ihuh 

(f^ I hul. These words were added to meet the case of R. v. Bowen (1844), 1 
Den. 22. 

[d) Forgeiy Act, 1861 (24 & 20 Vict. c. 98). ss. 36, 37 ; Penal Servitude Act, 
1891 (54 & 55 \ict. c. 69), s. 1. These offences are not triable at quarter 
sessions. 
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1454. Everyone is by statute guilty of a misdemeanour who 
wilfully makes any false certificate or declaration under the Births 
and Deaths Piegistration Act, 1874 (c), or forges or falsifies any 
such certificate or declaration or order made under the same Act, or 
knowingly uses, gives, or sends any such false or forged certificate, 
declaration, or order as true. 

The punishment for this offence on conviction on indictment is 
penal servitude for not more than seven nor less than three years, 
or imprisonment with or without hard labour for not more than 
two years (,/'). 

1455. Everyone is by statute (//) guilty of felony who forges or 
fraudulently alters any licence or certificate for marriage or utters 
etc. any such licence etc. with knowledge that it is forged etc. 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, and imprisonment with or 
without hard labour for not more than two years (//)• 


1456. E very person is by statute (i) guilty of a misdemeanour 
who : — 

(1) 'Wilfully makes or causes to be made any false entry in the 
registry book of the Stationers’ Com 2 ')any; 

(2) AVilfully produces or causes to be tendered in evidence any 
paper falsely purporting to be a copy of any entiy in such book. 

The punishment for this offence is imprisonment without hard 
labour, or by line or both (k). 


1457. Any person is by statute guilty of a misdemeanour who : — 

(1) Makes or causes to be made a false entry in the register 
kept under the Trade Marks Act, 1905 (/) ; 

(2) i\[akes or causes to be made a false entry in a register kept 
under the Patents and Designs Act, 1907(//0» oi' ^ writing falsely 
purporting to be a coi:)y of an entry in any such register (/i) ; 

(3) Produces or tenders or causes to be produced or tendered in 
evidence any such writing knowing the entry or writing to be 


false (o). 

; The punishment for this offence is imprisonment without hard 
/ labour, or fine, or both (/)). 


1 


(c) S" Oc JJS Viet. c. 8S ; sec s. 40 (2). 

(/) s. 40 (2): Statute Law Itevision (No. 2) Act, l-SOS (oO & 57 Viet 
c. 51) ; Penal Servitude Act, 1801 (54 & 55 Yict. c. 00). s. 1. This oiVonce is uoi 
triable at (juarter sessions. On summary conviction the punishment is £ 
],enalty not exceeding TlO. A prosecution or imlictment for such oiTence 
must l)e commenced within three years after the commission of such offence 
{ihifl., s, 40). Any rector, vicar, curate, or officiating minister may correct ii; 
the ]>roscribed mode accidental errors in a rej^ister (Forgery Act, 183*0 (1 1 Geo. 4 
iV I Will. 4, c. 00\ s. 21). 

(v) Forgery Act. 1801 (24 & 25 Viet. c. 08), s. 35. 

(//) 1 hid. ; I'enal Servitude Act, 1801 (54 tt 55 Viet, c, 00), s. 1. The offence 
is not triable at quarter sessions. 

(/) Copyright AcC 1842 (5 & 0 Viet. c. 45), s. 12. 

(/(■) l}ttd. 'I he oflence is not triable at quarter sessions. 

(/; r> Kdw, 7. c. 15; see ibid., s. 00. 

(nt) 7 Fdw. 7, c. 20. 

(//) I (a'r/., s. 80 (1), 

[o) Ibid. 

( }>) I bid. This offence is not triable at ([uarter sessions. 


Sect. 4. 

Forgery. 

.Making fabe 
ecrl iHeatc 
etc. under 
Uij’tlis and 
Dcath.s 
Uegist ration 
Act, 1871. 


Forging 

marriage 

licence. 


Making false 
entry in 
registry book 
of Stationers’ 
Company. 


Making false 
entry in 
register under 
Trade *Maiks 
Act, 1905 etc. 


I 
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Sect. 4. 

Forgeiy. 

Falsifying 
register ot 
pharma- 
ceutical 
chemists etc. 


Forging 
certificate of 
Inland 
Kevcnuc 
Commis- 
sioners. 


Forging 
certificate 
etc. of 
paymaster- 
general etc. 


Criminal Law and Procedure, 

person is by statute guiltyof a misdemeanour who: — 

(1) Wil ully makes or causes to be made any falsification in any 
matter relating to the register of pharmaceutical chemists and 

^ kept under the Pharmacy Act, 1868 (u) ; 

(I) W ilfully procures or attempts to procure himself to be 

registered under the Pharmacy Act, 1852 (r), or the Pharmacy Act, 

1868 (s) by making or producing or causing to be made and 

produced any false or fraudulent representation or declaration, 
either verbally or in writing (t ) ; 

(3) Assists any other person in committing these offences (t). 

ihe punishment for this offence is fine, or imprisonment for not 
more than twelve months (a). 

(viii.) Instriinieiits issued hij Public Officers. 

1459. person is by statute guilty of felony w'ho with intent 

to detrand the King or any body politic or corporate or any persons 
whomsoever : — 

(1) boiges, counterfeits, or alters or causes or procures to be 
torged etc., or knowingly or wilfully assists in forging etc. any 
certificate of the Commissioners of Inland Revenue or any other 
coniulissionGi s acting in thG execution of the Income Tax Act, 
1842 (7>), or any certificate or receipt which the cashier of the Bank 
of Lngland oi any officer for receipt is by that Act authorised to 
give on the receipt of any money payable under the Act (c) ; 

(2) Utters any such forged etc. certificate or receipt (c). 

The jiunishment for this offence is jienal servitude for a period not 
moie than fourteen nor less than three years, or imprisonment with 
or without hard labour for not more than two years ((/). 

1460. Every person is by statute (c) guilty of felony who, with 
intent to defraud, 

(1) lorges or alters any certificate, rejiort, entry, indorsement, 
declaration of trust, note, direction, authority, instrument or writing 
made or purporting or ajipearing to be made by the paymaster- 
general or by his deputy, clerk or officer, or by any officer of any 
court in England or Ireland, or by any cashier or other officer or \ 
clerk of the Bank of England or of Ireland, or by any cashier or ' 
other officer or clerk of such bank, or the names or signatures or / 
counter-signatures of the paymaster-general or of any such cashier 
etc. ; 


(q) 31 k 32 Viet. c. 121. 
fr) 15 k 1() Viet. c. 56. 

Is) 31 & 32 Viet, c. 121. 
h) Ibid,, s. 14. 

(a) Ibid. The imprisonineat, it seems, is without hard labour; see p. HO, 
ante. This offence is not triable at quarter sessions 
5 & G Viet. c. 35. 
fc) Ibid,, s. 181. 

(t^) Ibid. ; Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. This offence 
is not triable at quarter sessions. 

(e) Forgery Act. 1861 (24 & 25 Viet. c. 98), s. 33 ; Court of Chancery (Funds) 
Act, 1872 (35 & 36 Viet. c. 44). ss. 4, 12 ; Judicature Act, 1873 (36 & 37 Viet, 
c. 66), s. 16. 
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(2) Utters etc. any such certificate etc. knowing that it is forged i. 

or altered (/). Forgei 7 . 

The punishment for these offences is penal servitude for not more — 
than fourteen nor less than three years, or imprisonment witli oi' 
without hard labour for not more than two years (y). 


1461 . E very person is by statute (//) guilty of felony ^vho, with 
intent to defraud anyone, 

(1) Knowingly or wilfully forges or counterfeits or causes or 
procures to be forged etc., or knowingly and wilfully assists in. 
forging etc., the name or handwriting of any commissioner of 
customs or of any accountant and comptroller-general of customs 
or of any person acting for them to any draft, instrument, or 
writing for or in order to the receiving or obtaining any of the 

money in the hands of the Bank of England on account of sucli 
commissioners; 

(2) Forges or counterfeits or causes or procures to be forged etc., or 
knowingly and wilfully assists in forging etc., any draft, instrument, 
or writing made in form of a draft by such accountant-general or 
person (i ) ; 

(B) Utters or publishes such forged draft etc. with knowledge 
that it is forged { j). 

The iiimishment for these ofYences is j^enal servitude for a term 
not exceeding live and not less than three years, or imprisonment 
with or without hard labour for a period not exceeding two years (/t). 


ForLM M;; name 
etc. (jf COH 1 - 
niissioners of 

CUhtOlIlS. 


1462 . Fjvery person is by statute guilty of felony who: — 

(1) Makes or causes or procures to be made or aids in making oi 
kiiowingly lias possession of without authority from the Com- 
missioners of Inland Bevenue and without lawful excuse any mould 
or frame or other instrument having any words, figures, marks, or 
devices peculiar to the paper used by such commissioners for 
permits or with any part of such words etc. intended to imitate or 
pass for the same(/); 

I'l) M'itliout sucli autliority makes etc. any paper in the substance 
t which such words, figures etc. or any part of them intended to 
mitate and pass for the same are visible!///) ; 


/) Seo note (c), p. ante. 

_^/) Act. 1S()1 Viet, c. J)8 , s. 38 ; Penal Servitude Act, lS‘n 

i)i) Viet. c. (iUj, s. 1. This offence is not triable at quarter sessions. 

UU Customs Consolidation Act, 1870 (39 & 10 Viet. c. 30), s. 28. 

[{) Ihif/. ^ ^ 

ll.i'l., s. 28. 

(/.■) Jhid., 8. 28; Penal Servitude Act, 1891 (.VI A .3V Viet. c. 09), s. 1. Thi>. 
oltence is not triable at (juarter sessions. See also Customs Consolidation Act, 187(; 
(39 A-10 ^ ict. c. 30), h. 108, wliicii provides for a penaltvot TlOO for niakinj^ false 
ueclarutions or for couiiterleitin^ any document re/piired bv tlie Act etc. This 
penalty is. it seems, recoverable summarily before justices (see ihitL, s. 223, and 

Sched. (’. Counts VI. to IX.). 

(l) Jhxciso i^ennit Act, 18.32 (2 A 3 Will, t, c. 10), s. 3; Inland Uevenue 
Kef^ulatiou Act, 1890 (j 3 A o-l ^'ict. c. 21), s. 37. Wherever these words u])pear 
in the section, the burden of pi’oviui^ the excuse etc. is on the iicrsun accused 
(Pxciso Permit Act. 1832 (2 A 3 AVi'll. 1. c. 10), s. 3). 

[m) Excise Permit Act, 1832 (2 A 3 Will. -1. c. 10), s. 3. 
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Ckimtnal Law and Procedure. 

caasL o/procm4's 4'*’ aontrivaoce 

appear visible ie tbe si.bslai.ce of any ?oper(°)'“™® 

“t" 'mU%y” h“SS S 

etc or ^sSs\s hrcl counterfeited 
etc. 01 assists iii counterfeiting etc. any jjermit or part of a nermit or 

0^™ ntedT^^'^ ^S«re or device provided 

S ?P, « J commissioners to be put on such permit (r) ; 

etc ncnll?! nv 01’ 1-eceives any counterfeited 

that the same is counterfeited (t) ; Ji*iuum„ 

n irk in to be made, or 

a ds in making or knowingly lias custody or possession of any paper 

of whicli appear any words etc. peculiar to and 

Snn substance of any paper provided or used by such 

commissioners for receiving the impression of any die or any part 

of such words etc. and intended to imitate or pass for the same or 
to any such paper used for e.\cise licences (a) ; 

f Causes or assists in causing any such words etc. or any part 

of them intended to imitate and pass for the same to appear in the 
substance of any paper (/>). 

llie punishment for these offences is penal servitude for not more 

1 


( 


hO Excise Pennit Act, 1832 (2 & 3 Will. 4. c. 16\ s. 3. 

(o) Ibid., s. ,3. " • 

(;/) Ibid., s. 3 ; and see s. 2. 

(7) Ibid., s. 3. 

(r) I bid., s. 4. 

{s) Ibid. 

fZ’’-'”’ provisions as to forgins: etc. certificates for 
ictaile.s of spirits under the Liqueur Act, 1848 (11 & 12 Viet. c. 121); see ibid., 

s. 18 It IS an offence to forge or counterfeit request notes for permits, or 
fiaudulently to promise permits or to misapply them ; the penalty for such an 

f. ~4'’f'7t«°'’erable, it seems, by action (see Advocaie.aenera! x. Grant 

( ISo. ), o * ^ffO ^ tlie offence is not made indictable (Excise 

Permit Act, 1832 (2 & 3 Will. 4, c. 16), s. 13). 

(o) Stamp Duties Management Act, 1891 (34 & 55 Viet. c. 38), s. 14 (a); 
Eevenue Act, 1898 (61 & 62 Viet. c. 46), s. 12. 

(!') 7/u'/., .«. 14 (b). The provi.^ions relating to the punishment of offences 
connected With stamp duties (including those relating to paper and implements 
used in the manufacture of paper) are applied to similar offences connected 
with postal orders (see Post Office Act, 1908 (8 Edw. 7, c. 48), s. 60). 
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than seven nor less than three years, or imprisonment vith or 
without hard labour for any term not exceeding two years (c). 

1463. Everyone is by statute (r/) guilty of a misdemeanour who 

without lawful authority or excuse purchases or receives or knowingly 
has in his custody or possession any paper manufactured and provided 
by or under the direction of such commissioners for the purpose of 
being used for receiving the impression of any die before such paper 
shall liave been duly stamped and issued for public use, or for tlie 
purpose of being used for excise licences, or any plate, die, dandy- 

roller. mould, or other implement peculiarly used in the manufacture 
of any such paper. 

The punishment for these offences is imprisonment with or 
without hard labour for a term not exceeding two years (/'). 

1464. Every person is liy statute guilty of a felon}’ who does or 
causes or procures to be done or knowingfy aids, abets, or assists in 
doing any of the following acts : 

(1) lorges a die or stamp used by the Commissioners of Inland 
llevenue (/) ; 

(2) Prints or makes an impression upon any material from a 
foi-ged die ((f ) ; 

(3) h raudulently prints or makes an impression upon any 
material from a genuine die (//) ; 

(4) fraudulently cuts, tears, or in any way removes from any 
material any stamp with intent that any use should he made of 
such stamp or any part thereof (/); 

(5) f raudulently mutilates any stamp with intent that any use 
should he made of any part of such stamp (/r) ; 

((>) fraudulently fixes upon any material or stamp any stamp or 

part of a stamp which, whether fraudulently or not, has been 

cut etc. or removed from any other material or out of or from any 
other stamp (/) ; 


( ) Excise Permit Act, 1832 (2 & 3 Will, -i, c. Hi), ss. 3, 4 ; Stamp Duties 
Munu<^emorit Act, 1891 (o4 A 6o Viet. c. 38), s. 14 ; Penal Servitude Act, 1891 
. 3.3 vict. c. 09), s. 1. As to possession of forced stairp-'i, see the Stamp 
Hhities Management Act, 1891 (o4 & oo Viet. c. 38), s. IS (1). As to search 
/^'arrant'-' by Inland Revenue Commissioners for such stamps, see ihvL, s. 18 (2). 
Til his ollence is not triable at quarter sessions. 

V (34 «fc 33 Viet. c. 38), s. 15; Revenue 

iV* 1 > c. -10), s. 12. As to paper used for postal orders, see 

Post Office Act, 1908 (8 Edw. 7, c. 48), s. 00. 

0) Stamp Duties Management Act. 1891 (o4 & 53 Viet. c. 38), s. 13. This 
oneiye is not triable at quarter sessions. 

(./ ) s. 13 (1). “ Die 'I includes any plate, tvjie, tool or implement 

whutevei used under the direction of tlie Inland Revenue Commissioners for 
expressing or flonoting any duty or rate of duty, or the fact that any duty or 
rate ot (lutv(r penalty has been paid, or that an instrument is duly stamped 
oi is not chargeaide with any duty, or for denoting anvfee, and also part of any 
Mich plate ety h. i^i). “ Stamj) ” means as well a stamj) impressed by 

means ot a die as an adhesive stamp for denoting any dutv or fee (/3/./., s. 27). 

(/() I hi,!., s. 13 (3). 

(/) I hid s. i;i (.1); SCO U. V. FUid (ITt^o), 1 Leuch, 

(A-) Ihul., s. 13 (.3). 

(0 Ihhl., .S. i;i ( 0 ); SCO R. V. Smith (1881), 1 Mood. C’. C. 8M. 
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Criminal Law and Procedure, 


Sect. 4. 

Forgery. 


Forging 
certificate of 
redemption of 
land tax etc. 


(7) Fraudulently erases or otherwise really or apparently removes 
from any stamped material any name, sum, date, or other matter 
thereon written with the intent that any use should be made of 
tlie stamp upon such material (in) ; 

(8) Knowingly sells or exposes for sale or utters or uses any 

forged stamp, or any stamp which has been fraudulently printed 
or impressed from a genuine die (n) ; 

(9) Knowingly and without lawful excuse has in his possession 

any foiged die or stamp, or any stamp which has been fraudulently 

piinted etc. from a genuine die, or any stamp or part of a stamp 

which has been fraudulently cut etc. or fraudulently mutilated, or 

any stamped material out of which any name etc. has been 

fiaudulently erased or otherwise either really or apparently 
removed (o). 

ihe punishment for these oftences is penal servitude for not 
more than fourteen nor less than three years, and imprisonment 

^^ith or without hard labour for any term not exceeding two 
years (p). 

1465 . Anyone is by statute guilty of felony who : — 

(1) Forges, counterfeits, or alters, or causes or procures to be 
forged etc., or knowingly or wilfully assists in forging any 
contract, assignment, certilicate, receipt, or attested copy of any 
certificate made out or purported to be made out by any person 
authorised by any Act of Parliament touching the redemption or 
sale of the land tax or of any part thereof (q) ; 

(2) Forges etc. or causes to be forged etc., or knowingly and 
wilfully assists in forging etc. any register of the birth or baptism 
or death or burial of any person to be appointed a nominee under 
the Government Annuities Act, 1829(/’), or any copy or certificate 
of such register, or the name of any witness to any such certificate, 
or any affidavit or affirmation required to he taken for any of the 
purposes of that Act, or any certificate of any justice etc. of any 
such affidavit etc. having been taken before him, or any certificate 
of any person authorised by the Act to grant any certificate of the 
life or death of any nominee (5) ; 

(3) Forges etc. or causes to be forged etc., or knowingly oil 
wilfully assists in forging etc. any declaration, warrant, order, on 

(m) Stamp Duties Management Act, 1891 (54 & 55 Viet. c. 38), s. 13 (7); see’ 

A\ V. J/hhnj (1837), 8 C. & P. 136. 

(y?) IhuLy s. 13 (8). As to uttering, see B. v. CoUicoit (1812), Russ. & Ry- 
212 . 

(0) Ibid., s. 13 (9). As to lawful excuse, see Dickins v. Gill, [1S9G] 2 Q. B. 
310. 

(//) 13. This offence is not tnable at quarter sessions. There are similar 

provisions as to the forgingof stamps etc. in the Local Stamp Act, 1869 (32 & 

33 Viet. c. 49), but under that Act the maximum period of penal servitude's 
five years {ibid., s. 8) ; but see Statute J.aw Revision (No. 2) Act, 1893 (56 & 57 
Viet. c. 54). There are other offences relating to stamps not indictable, but 
punishable by a fine (see Stamp Duties Management Act, 1891 (54 & 55 
c. 38), ss. 20, 21). As to the making etc. of fictitious stamps in imitation of those 
used by the Post Office, see Post Office Act, 1908 (8 Edw. 7, c. 48), ss. 64, 65. 

(7) Land Tax Certificates Forgery Act, 1812 (52 Geo. 3, c. 143), s. 6. 

(r) 10 Geo. 4, c. 24. 

(s) Ibid., s. 41. 
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other instrument, or any affidavit or declaration required to be 
made under the Government Annuities Act, 1832 (t), or by the 
National Debt Commissioners, or under any of the jR'ovisions of 
that Act, or under any authority given them for that purpose (a ) ; 

(4) Forges etc. or causes to be forged etc., or knowingly or 
wilfully assists in forging etc. any certificate or order of such 
commissioners, or of any cashier or clerk of the Bank of England, 
or the name of any person in any transfer of any annuity, or in 
any certificate, order, w'arrant, or other instrument for the payment 
of money for the purchase of any annuity under the provisions of 
either of the two last-mentioned Acts, or in any transfer or 
acceptance of such annuity in the books of such commissioners, or 
in any receipt or discharge for such annuity, or for any payment 
due or to become due thereon, or in any letter of attorney or other 
authority or instrument to authorise such transfer etc. {h ) ; 

(5) Wilfully, falsely, and deceitfully personates any true and 
real nominee or nominees, or wilfully utters or delivers or produces 
to any person acting under either of the two last-mentioned Acts 
any forged register or copy of register of any birth, baptism or 
marriage, or any forged etc. declaration, affidavit or affirmation, or 
with knowledge that it is forged etc., with intent to defraud the 
King or any person (c). 

Tlie punishment for these offences is penal servitude for life or 
for not less than three years, or imprisonment with or without 
hard labour for not more than two years (d). 

1466 , Anyone is by statute (c) guilty of felony who: — 

(1) Knowingly and wilfully forges or counterfeits, or assists in 
forging etc. the name or handwriting of the Commissioners of the 
Ireasury, or any of them, to any power of attorney for the sale or 
transfer of stock, or of the Commissioners of Woods and Forests, 
to any draft, instrument, or writing for the purpose of obtaining 
any money in the hands of the Bank of England or of Ireland, or 
of any private hanker, on account of such commissioners (r) ; 

(2) Forges etc. or causes to be forged etc., or knowingly and 
j \ s in forging etc. any draft, instrument, or writing in 

^orm of a draft made by sucli Commissioners ( / ); 

f ^ (3) Utters or publishes any such draft etc, with intent to defraud 

\ither of the said banks, or any private banker, or any other 
person {(j). 


Skct. 4. 

ForgeiT* 


F<>r{?infr 
name of Com 
missioiicrs of 
'I'reasiu V to 
any }) 0 \ver of 
attorney etc. 


(0 2 (t ;J Will. 1, c. 00. 

(a) s. m. 


(h) Govonimoiit Annuities Act, 1829 (10 Goo. ■ 
Annuities Act, IS.’J:; (2 & a Will. ^ c. 69), s. 19. 


•1, c. 2-1), s. 41 ; Goveruinent 


r) I hid. 


(e) (.’rown I.arids Act, 1829 (10 Geo. 4. c. 50^ s. 124. 
{/) Ilnd.,^.\2i. 

[y) Ibid. 
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Criminal Law and Procedure. 


The punishment for these offences is penal servitude for not 
moie than seven or less than three years, or imprisonment with or 
without hard labour for not more than two years (h). 

1467. Every person is by statute (i) guilty of a misdemeanour 
who : — 

(1) Eiaudulently counterfeits any certificate of service in the 

King s navy oi any instrument purporting to be a protection from 
such service (i) ; 

(2) Fraudulently utters or publishes any such forged certificate 
or instrument knowing it is forged (k) ; 

(3) Fraudulently alters any such certificate or protection duly 
given (/) ; 

(4) Forges or fraudulently alters any extract from a baptismal 
register, or knowingly utters any false extract from such register, 
or any false affidavit, certificate, or document in order to obtain 

from the Admiralty a protection from the King’s naval service for 
himself or any other person (m) ; 

(5) Being in possession of a protection lends, sells, or disposes 
thereof to any other person in order fraudulently to enable such 
other person to make an unlawful use of it (?«) ; 

(6) Produces, utters, or makes use of as a protection for himself 
a ])rotection issued for any other person (o). 

The punishment for these offences is imprisonment without hard 
labour, or tine, or both(y>). 


(ix.) For<jery with rehdion to Pensions etc. 

1468. Every person is by statute {q) guilty of a misdemeanour 
who in order to sustain any claim to any 2 )ay, wage, allotment, prize 
money, bounty money, grant, or other allowance in the nature 
thereof, half pay, pension, or allowance from the Compassionate 
Fund of the Navy, or other money payable by tlie Admiralt}^ 
or to any effects or money in charge of the Admiralty, or in 
order to procure any person to be admitted a pensioner as the 
widow of an officer of the navy — 

(1) Offers or utters to any person in the service of the Crown or 
of the Admiralty any false affidavit with knowledge that it is false 

(2) I\rakes or subscribes, or offers or utters, to any such person 
any false written j^etition, apidication, statement, answer, certi- 
ficate, or voucher, or other false writing, with knowledge that it is 
false ((/). 


[h] Lands Act, 1620 (10 Geo. 4, c. 60). s. 124; Uriminal Law Act, 

LS27 (7 & S Geo. 4, c. 28). s. 8 ; Penal Servitude Act, 1891 (64 vV 66 Viet. c. 69), 
s. 1. This olience is not triable at quarter sessions. 

{^) Naval Enlistment Act. 1836 (5 & 6 Will. 4, c. 24), s. 3. 

(/:) Ibid. 

(/) Ibid. 

(m) Ibid, 

(«) Ibid. 

(o) Ibid. 

( }i) Ibid. Qitcerc whether hard labour could not be awarded in these cases 
as for a common law cheat (see Criminal Procedure Act, 1851 (14 & 15 Vict. 
c. 100), s. 29. This offence is not triable at quarter sessions. 

(7) Admiralty Powers, etc. Act, 1S66 (28 A 29 Vict. c. 124), s. 6; ss. 40 4-, 
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The punishment for these offences on indictment is penal servi- 
tude for not more than five nor less than three years, or imprisonment 
■W’ith or without hard labour for not more than two years, or on 
summary conviction imprisonment with or without hard labour for 
not more than six months (r), 

1469 . Every person is by statute (s) guilty of felony who 

(1) Forges or counterfeits, or alters, or causes or procures to l)e 
forged, or knowingly and willingly assists in forging etc. the 
name of any officer, non-commissioned officer, soldier, or other 
person entitled or supposed to be entitled to any pension, wages, 
pay, grant, share, allowance of money, bounty money, prize money, 
or relief due or paJa^ble or supposed to be due etc. for or on 
account of any service done or supposed to be done by any 
such officer etc. in the King’s army or otlier military service, 
or tlie^ name of any officer, under officer, clerk or servant of the 
Commissioners of Chelsea Hosjfital, or of any officer or person in 
any way concerned in the paying or ordering, directing or causing 
the payment of the said pension etc. (5) ; 

(2) ^ Forges etc. any letter of attorney, bill, ticket, order, 
certificate, voucher, receipt, will, or any other power, instrument, 
warrant, document, or authority whatsoever relating to or any- 
wise concerning the payment or obtaining or claiming any such 
pension etc. (/); 

(3) UUers or publishes as true or knowingly and willingly assists 

in uttering etc. any such letter of attorney etc. with intent to 

obtain the payment of any such pension etc. or with intent to 
defraud any person (a). 

The punishment for these ofl'ences is penal servitude for life or 
for not less than three years, or imprisonment with or without hard 
labour for not more than two years (5). 

14 / 0 . Every person is by statute (c) guilty of felony who : — 

(1) korges, counterfeits, or alters, or causes or procures to be 
foiged etc., or knowingly and willingly assists in forging etc. an}' 
nnnute, copy of minute, assignniejit of pension, superannuation, 
or other allowance granted under the Fensions Act, 1839 (c), or 

/ any mdei, certificate, receipt, document, or autliority, whatsoever, 

^ relating to the payment of any such pension etc, {<1) ; 

(2) I, tteis or publishes as true or knowing!}' etc. assists in 


50-0;i of tho For^^ory Act, lS(n (2-1 A 2.3 Viet. c. 9S). are iiieorporated with 
this Act s. *)• ' 



0 

(/J III ill. 

■ (•>! 0,5 Viot. c. G9), s. 1. This olio 

19 iiot triable at quai'ler sessions. 

r) 2 A a Vict. c. .31, s. a. 

<!) I hi'/., s. 9. 
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uttering etc. with knowledge that it is forged etc. any such 
minute etc., or the name of any pensioner, justice of the peace, 
guardian, parish or other officer, or any other person authorised 
or supposed or purporting to be authorised to sign any such 
minute etc,, with intent to obtain or enable any other person to 
obtain the payment of any such pension etc. (e). 

The punishment for these offences is penal servitude for not 
more than seven or less than three years, or imprisonment with or 
without hard labour for not more than two years (/). 

1471 . Every person is by statute (g) guilty of a misdemeanour 
who, for the purpose of obtaining either for himself or for another 
any pension, paj’inent, or relief from the Merchant Seamen’s Fund, 

(1) Fraudulently forges or alters, or procures to be forged etc., 
or assists in forging etc. any certificate or other document purporting 
to show or assist in showing a right to any such pension etc. (g) ; 

(2) Fraudulently makes use of any forged etc. certificate etc. or 
any certificate etc. not belonging to him (/;). 

The punishment for these offences on indictment is penal 
servitude for not more than seven nor less than three years, or 
imprisonment with or without hard labour for not more than two 
years, or, on summary conviction, imprisonment with or without 
hard labour for not more than six months (i). 

(x.) Documents under Merchant Shipping Act, 1894. 

1472 . Eveiy person is by statute (k) guilty of a felony who : — 

(1) Forges, or fraudulently alters, or assists in forging etc. or 
procures to be forged etc. any of the following documents referred 
to in the Merchant Shipping Act, 1894 {k) ; register code {1), 
builder’s certificate (m), surveyor’s certificate (a), certificate of 
registry (o), declaration {p), bill of sale {q), instrument of 
mortgage (r), or certificate of mortgage or sale (s), or any entry 
or endorsement required hy Part I. of that Act (/) to be made in 
or on any of these documents (u) ; 

(2) Forges the seal, stamp, or signature of any document to 
which section G95 of the Merchant Shipping Act, 1894 (.r), applies; 

(e) Pensions Act, 1839 (2 & 3 Viet. c. ol), s. 9. 

(/) Ibid. Criminal Law Act, 1827 (7 8 Geo. 4, c. 28), s. 8 ; Penal Servitude 

Act, 1891 (54 & 55 Viet. c. G9), s. 1. This offence is not triable atquarter sessions. 

(r/) Seamen’s Fund Winding-up Act, 1851 (14 & 15 Viet. c. 102), s. 55. / 

(//) Jlml. 

(j) Ihid. Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. This offence 
is not triable at quarter sessions. 

(/r) 57 & 58 Viet. c. 60. 

(/) Ibid., s. 5. 

(wi) Ibid., s. 10. 

(/i) I bid., s. 6. 

(o) Ibid., s. 14. 

\p) Ibid., &s. 9, 25, 27, 38. 

Ij) Ibid., s. 24. 

(rj Ibid., s. 31. 

(s) Ibid., s. 39. 

(C Ibid., ss. 19, 49. 

(u) Ibid., ss. 50, 66. 

{x) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), se. 66 and bJo [ij 
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(3) Tenders in evidence any such document with a false etc i. 

seal etc., with knowledge that it is false etc. (a), ' Forgery. 

The punishment for these offences is penal servitude for not more 
than seven nor less than three years, and imprisonment for not 
more than two years with or without hard labour (/v). 

1473. Every person is by statute (r) guilty of a misdemeanour who For^^in;: 

for the purpose of obtaining either for himself or for any other person 

any money deposited in a seamen’s savings bank or any interest 
thereon:- ^ 

(1) rorges or fraudulent!}’ alters, assists in forging etc., or savings bank, 
procures to be forged etc. any document purporting to show or 

assist in showing any right to any such money etc. (r) ; 

(2) flakes use of any document which has been so forged etc. (d ) ; 

(3) For the purpose of obtaining either for himself or for any 

other person any property (c) of any deceased seaman or apprentice 

to the sea service, forges etc. or assists in forging etc., or procures 

to be forged etc. any document purporting to show etc. any right 
to such property ( f ) ; 

(4) Makes use of any document so forged etc. (fi). 

Ihe punishment for these offences on indictment is j)enal 
servitude for not more tlian live nor less than three years, or 
imjnnsonnient, with or without hard labour, for not more than two 
years, or on summary conviction, imprisonment, with or without 
hard labour, for not more than six months (// ). 

person is by statute (/) guilty of a misdemeanour who Forging etc. 

(1) T urges or fraudulently alters any certiffcate of discharge or c'^niacate of 
leport of character, or copy of a report of character given under 

the Merchant Shipping At% 1894 (/) ; Merchant 

(2) Assists in committing or procures to be committed tlie Shi[)ping Act, 
last-mentioned offence (/.*) ; 

£ 1 uses any certificate of discharge etc. which is 

forged etc. or does not belong to him (/) ; 

(4) kraudiilently alters, makes any false entry in or delivers a 

false copy of an agreement with the crew of a British sliip under 
the Act (a/); ^ 

(5) korges etc. or^ assists in forging etc. any certificate of 
competency or an official copy of such certificate (a) ; 

a-T ^ J Servitmlo Act, Isai 

f \ ' *1 ’ oRenccs sire Tiot triable at (tiuirter sessions. 

« A erclnint Shii>]nn.tc Act, 1S94 (o7 A o8 Viet. c. (iU). ss. oO, (i(J. 

[b) / wr/ ss. b() and b!io (-1) ; Cnininal Law Act, 18:^7 (7 A 8 Geo. -I, c. 28), 

w ; ; ^ I- otl'cnces are 

not triable at cjinirtor sessions. 

(c) Merchant Shipping Act, 1894 (o7 A oS Viet. c. GO), s. 104. 

{(I) Itiid. ' 

(e) As to (lofiiiitiou of jji'oporty, see ihid., s. (iTU. 

(,/ ) s. ItiO. 

(y) Jhi.L 

(/i) ss l,jf and ISO; Tenal .Servitude Act, 1.S91 (od A do Viet. c. (iO), 

• A**'’"® '‘re '“'t triable at quarter sessions. 

^i) mil:'"’ 

/) / bid., s. I;i0 (d). 

(?») Ibid., s. 121. 

{n) Ibid., 8. lot (a). 

H.L. — IX. 
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Forgery. 


Forging 
signature of 
sca-fishcry 
otlicor. 


Forging 
transfer of 
stock etc. 


(6) Fraudulently uses a certificate etc. which has been forged etc., 
cancelled, or suspended, or to which he is not entitled (o) ; 

(7) Forges, assists in forging, procures to be forged, fraudulently 
alteis, assists in fraudulently altering, or j^rocui'es to be fraudulently 
altered, an}’ declaration of survey or passenger steamer’s certificate, 
or anything contained in or any signature to such declaration (p); 

(8) In any proceedings under Part IX. of the Merchant Shipping 

Act, 1894 (f/), in relation to salvage by the King’s ships, forges etc. 
any document (/*) ; 


(9) In any such proceedings j^uts off or makes use of any forged 
etc. document knowing that it is forged etc. (r) ; 

(10) Being an officer to whose custody an original document is 
intrusted, wilfully certifies any document as being a true copy or 
e.xtraet knowing the same not to be a true cojjy or extract (s) ; 

(11) Forges or fraudulently alters or assists in forging etc. any 
document in support of an application for wages under s. 197 of 
the j\Ierchant Shipping Act, 1894 (f) ; 

(12) Presents or makes use of any document so forged etc. ; 

(13) Forges, assists in forging, or procures to be forged, the seal 
or any other distinguishing mark of the Board of Trade or any 
form issued by the Board of Trade under the Act («); 

(14) Fraudulently alters any such form (a). i 

For these offences the punishment on indictment is imprisom)nent, 

with or without hard labour, for not more than two years, excebt in 
the case of the ofience No. 10, in respect of which the maxi|iiura 
punishment is imprisonment for eighteen months (Ij). 

1475 . Everyone is by statute (c) guilty of a misdemeanour wh^): 

(1) Forges the signature of a sea-fishery officer to a docuni'ent 

drawn up in pursuance of the first schedule to the Sea Fisheifdes 
Act, 1883 ; V 

(2) Makes use of sucli signature knowing that it is forged etc. P 
The punishment for this oH’ence is imprisonment, with or withf)ut 

hard labour, for not more than two years on indictment, andj for 

not more than three months on summary conviction (cl), I 

* 

\ 

(xi.) Transfers of &ock etc. 4 

1476 . Everyone is by statute (e) guilty of felony who with intent 

to defraud : — 

(1) Forges or alters or utters etc. with knowledge that it is 

o) Merchant Shipping Act, 1894 (57 A 58 Viet. c. 00), s. 104 (c). 

p) Ihid., s. 282. 

(v) 57 A 58 Viet. c. 60. 

(r) Ibid., s. 504 ; and see p. 560, ante. 

(,s) Ibid., s. 695 (3). 

(t) Ibid., s. 197(8). 

(a) Ibid., s. 722. 

(5) Ibid., ss. 130, 104, 282, 564, 080, 095 (3). These offences are noth 
at quarter sessions. On summaiy conviction, the punishment for any; 
offence is imprisonment, with or without hard labour, for not more tha' 
months or a fine not exceeding £100 {ifnd.), t 

(c) 40 & 47 Viet. c. 22 : see ibid., s. 17. _ ; 

d) Ibid., s. 17 (4). This offence is not triable at quarter sessions. / 

e) Forgery Act, 1861 (24 & 25 Viet. c. 98), ss. 2, 5, 7 ; Forgery Act 

(33 & 34 Viet. c. 58), ss. 3—6. } (4) 
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forged etc. any transfer of any share or interest in any stock, 
annuity, or other public fund transferable at the Bank of England’ 
01 Iieland, oi in the capital stock of any bodj^ corporate, company, or 
society established by charter or by, under, or in virtue of any \ct 

of Parliament (y‘); 

(2) Forges etc. or alters etc. with knowledge that it is forged 
etc. any power of attorney or other authority to transfer any 
share etc. of or in any such stock etc. or to receive any dividend or 
money pa^'able in respect of any such share or interest (V/) ; 

(3) Demands or endeavours to have any such share or interest 
tiansferred or to receive any dividend or money payaiile in respect 
thereof by virtue of any such forged or altered power of attorney 
etc, with knoAvledge that it is forged etc. {//) ; 

(4) 1 oiges etc. or utters etc. with knowledge that it is forged 
etc. any stock certificate or coupon or document purporting to 1^ a 
certificate etc. issued in pursuance of Part V. of the National Debt 
Act, 1870 (i), or of any former Act or any India or colonial stock 
c(u-titicate etc., or any document purporting to lie sucli certificate 
etc., or any bond, debenture or security commonly called an East 
India bond, or any bond etc. issued or made under the authority of 
any Act passed or to lie passed relating to the East Indies, or any 
indorsement on oi* assignment of such iiond etc. (/. ) ; 

^ (o) Deniauds or endeavours to obtain or receive any share or 

defined by the National Debt Act, 
1870 (/), or of or in laidia or colonial stock, or to receive any dividend 
01 money t)ayable in respect thereof by virtue of any such for'’'ed 
etc. certilicate etc. with knowledge that it is forged etc. (/) ; 

(b) Forges etc. or utters etc. with knowledge that it is forged 
etc. any colificate or duplicate certilicate required hy Ikirt VI. of 
tiiejsational Debt Act, 1870(i), or by any former like Act (in) ; 

0 ) iHully makes any false entry in or wilfully alters any word 

01 ^ iguneinanyof the books of accounts kej)t by the Bank of England 

or of Ireland in whicli^ the accounts of the owners of any ^tock, 

annuities or other public funds transferable at such liank are entered 
and kept (n ) ; 

(8) V illully falsilies any of the accounts of any such owner in any 
of such books (o) ; ’ 


CO i I ' '■ C^‘I>it^il stock of a bo,lv 

Wo k M “t oonsoh, luted «toc>k created under the Metropolitan lloanl o‘f 

Local f O'ln ■ \ t’ 1 V-- ■****’ stock under the 

u,Khn. idie O-^nna ck W ^ 

■ h) ^ v.oiv's '3"f a 

(») ;53 a'.TI Viet. c. 71. 

W Foi-ery Act, INTO (:» A lU Viet. c. .O.S), .s. (i, 

(a) korgery Act. LStil (Od A 2.5 Vict. c. Kn/, s. 5. 

(o) Ihid.^ s. 0, 

3 c 2 
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Sect. 4. 

Forgery, 


Engraving 

stock 

certificate etc. 


(9) ilfully makes any transfer of any share etc. of or in any 

such stock etc. in the name of any person not being the true and 
lawrul owner of such shares etc. {p ) ; 

(10) Forges etc. or utters etc. with knowledge that it is forged 

etc. any share warrant or coupon, or document purporting to be a 

sliaie arrant etc. issued in iiursuance of the Companies (Con- 
solidation) Act, 1908 (q ) ; 

(11) By means of any such forged etc, share warrant etc. 

demands or endeavours to obtain or receive any share or interest in 

an} company under the last-mentioned Act, or to receive any 

di\idend or mone}' in I'espect thereof by virtue of any such 

foiged etc, share warrant etc. with knowledge that the same is 
forged etc. (/■). 

Ihe iiunishment tor these oflences is jienal servitude for life or 
for not less than three years, or imjirisonment, with or without hard 
labour, for not more than two years (.v). 

1477. Everyone is by statute guilty of felony (^) who without 
lawful autliority or excuse (//) : — 

(1) Engraves or makes on any plate, wood, stone, or other material 
any stock certificate or coupon purjiorting to be a stock certificate 
or coupon issued in juirsuance of Part V. of the National Debt Act, 


{l>) Forgery Act, 1801 (LM A- 2o Viet. c. 98), s. o. 

(7) 8 Echv. 7, c. 09 ; see s. .‘J8. 

(r) / /nV/., s. 08. 

(.s‘) Forgery Act, 1801 (24 A' 2o Yict. c. 98), ss. 2, o, 7 ; Forgery Act, 1870 
(30 i'c 34 Viet. c. 38), ss. 3, 0 : India Stock ( ertificate Act, 1803 (20 A' 27 Viet, 
c. 73), s. 13 ; Metropolitan Board of Works 'T.oans) Act, 1809 (32 A 33 A'ict. c. 102), 
s. 19 ; I.ocal I.oans Act, 1873 (38 A 39 Viet. c. 83) ; Colonial Stock Act, 1877 
(40 A 41 Viet. c. 39). s. 21 ; (,’oinpanies (Consolidation) Act, 1908 (8 Edw; 7, 
c. 09), s. 38; Penal Servitude Act, 1891 (34 A 33 Viet. c. 09), s. 1. Tliese 
olfenccs ju-e not triable at quarter sessions. The forging or altering of a ceriifi- 
cate required by the India Stock Transfer Act, 1802 (23 A 20 Viet. c. 7), or jfhe 
uttering etc. such certificate with knowledge that it is forged etc., or the forging 
of ;iny name, handwriting, or signature, jiurporting to be the name etc. o\f a 
witness attesting the execution of any power of attorney, or otlier authority \to 
transfer any share or interest of or in any stock to which ss. 2 and 3of'^}ii0 
Forgery Act, 1801 (24 A 23 Viet. c. 98), apply, or to utter etc. such name e 
with knowledge that it is forged, is a felony ])unishable with penal servitud 
for not more than seven or less than three years, or imprisonment, with o] 
without hard labour, for not more than two years (India Stock Transfer Act 
1802 (25 A 20 A'ict. c. 7), s. 14 ; Forgery Act; 1801 (24 A 25 Viet. c. 98), s. 

To make a false entry in or to alter any of the books for transfer of consolida 
stock created by the Metropolitan Board of Works or by the London Coun 
( ouncil, or to falsify any of such books or to make any transfer of such stock 
the name of any i)erson who is not the true owner, is a felony punishabl 
the same way as the last-mentioned felonies, except that the maximum pei; 
of penal servitude is fourteen years (Metropolitan Board of Works (Loans) A 
1869 (32 A 33 A'ict. c. 102), s. 20 ; Local Government Act, 1888 (51 A 52 Vi 
c. 41), s. 40 ; Penal Servitude Act, 1891 (54 A 55 Viet. c. 09), s. 1). The 1 
named offences are not triable at (piarter sessions. As to the forgery of del 
tures, see p. 733, ante, and the fraudulent personation of the owners of st 
etc. see j). 700, a?ite. 

(t) Forgery Act, 18(0 (33 A 34 A ict. c. 58), s. 5; Companies (Consolidat 
Act, 1908 (8 Edw. 7, c. 09), s. 3S. 

(u) The onus of proof of such authority or excuse in each case lies on 
party accused (Forgery Act, 1870 (33 A 34 Viet. c. 58), s. 5; Compa 
(Consolidation) Act, 1908 (8 Edw. 7, c. 09), s. 38\ 
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1870 (a), or to be such a stock certificate or coupon in l)lank, or to be k 

a part of such a stock certificate or coupon, or share warrant or Forgeiy. 
coupon as aforesaid (b) ; — 

(2) Uses any such plate etc. for the making or printing of any such 
stock certificate etc. (c) ; 

(3) Knowingly has in his custody or possession any such plate 
etc.(d); 

(4) Knowingly utters etc., or has in his custody or possession any 
paper on which any such blank stock certificate or coupon, or part 

of any such stock certificate or coupon as aforesaid, is made or 
printed {e) ; 

(5) Engraves or makes on any plate etc. any sliare warrant or 
coupon jKU'porting to be a share warrant or coupon issued or made 
by any particular company in i)ursuance of the Companies (Con- 
solidation) Act, 1908 ( / ), or to be a blank share warrant or coupon 
so issued or made, or to be part of sucli share warrant or coupon (7) ; 

(G) Lses any sucli plates etc. for making or jR'iuting any such 
share warrant etc. (//) ; 

(7) Knowingly has in his custody or possession any such plate 
etc. 

The punishment for these offences is penal servitude for not more 
than fourteen years nor less than three years, or imprisonment, with 
or witliout hard labour, for not more than two years (/). 

1478. Every person is by statute guilty of felony who with intent Frau<lulently 
to defraud : — mnkin^^ out 

(1) Being a clerk, officer, or servant of, or other person employed 
or intrusted by, the Bank of England or of Ireland, knowingly makes 
out or delivers any dividend warrant, or warrant for payment of 
any annuity, interest, or money payable at the Bank of lAigland or 
of Ireland for a greater or less amount than the person on whose 
behalf such warrant shall be made out is entitled to {k ) ; 

(2) Being a clerk etc. employed by the London County Council 
or the person or body corporate wlio keeps the l)Ooks of transfer of 
consolidated stock created by the Jletropolitan Board of Works or 
the London^ County Council, makes out or delivers any stoclc 
ceitificate, dividend warrant, or document for the payment of mone}* 
with relation to such stock for a greater or less amount than the 
person on wliose belialf such certificate is made out is entitled to (/). 
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(a) as ;m Viet. C. 71. 

A Cd Act, isn) (as & ai Vict. c. as), o; Conipanies (Consolidutiou) 

Act, 1008 (8 J'dw. 7, c. (iO), H. 38. > l ^ J 

(c) Ihifl, 

p/) Ihu/. 

(e) I bill. 

(/) S Jvhv. 7, 0 . 00. 

Cv) ('oinpariios((\>n8olidatioii) Act, 1008 (8 Kdw. 7, c. 00), s. 38 (i2). 

Uf) 

A i ^ A ict. c. r>8), s. a ; C'onipuiiics ((k>ns(>liduti()n) 

MH " ’ '’A’ (-)\ i*enal tServitvide Act, 1801 (a-1 & oo Vict. 

/ 7 \ Si' ofleiices are not triable at (luarter sessions, 

/•) Forgery Act, 1801 (iM & Vict. c. 08), s. 0. 

(/) Alotropolitan Board of Works (Loans) Act, ISOO (ac A 33 A^ict. c. 102), 
e. 21 ; Local Govcrimient Act, 1888 (ol A 02 A'ict. c. dl), s. 40. 
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Crlmixal Law and Procedure, 

Pi^ishment for any such offence is penal servitude for seven 

for an°v term^^nn^^^^ 3'ears, or imprisonment 

laboS f«0 "^ceedmg two years, with or without hard 

in Statute in) guilty of a misdemeanour who 

s aie 01. stock in any joint stock banking company in the United 

lit ^ Pn i-egulated by the provisions of any 

n, 1 patent, issuing shares 

,°n« ® "'I'i^ten instrument, wilfully 

0 W /i f f J ° shares or any name 

othei than that of the person in whose name such shares etc. 

stand in the register or book of such company, 

Ihe punishment for this offence is imprisonment without hard 

labour, or fine, or both (o). 

(xii.) Hall Marks on Plate. 

1480. Every person is by statute (p) guilty of felony who:— 

( ) roiges 01 counterfeits or utters, knowing it to be forged 
etc., any die or other instrument or part of such die etc. pro- 
vided and used by the Goldsmiths’ Company in London, or the 
Goldsmiths’ Companies in York, Exeter, Bristol, Chester, Norwich, 

01 ^se\^castle-u2:)on-lyne, or the comjianies of guardians of the 
standard of wrought-plate in Sheffield or Birmingham for the 
marking or stamping of gold or silver wares (p); 

(2) Marks with such forged etc. die etc. any ware of gold 
or silver or of base metal (p) ; 

(3) Utters any such ware of gold or silver or of base metal 

maiked with such forged etc. die etc. with knowledge that it was so 
marked (p) ; 

(4) koiges etc. or by any means j^roduces an imitation of cor 
utteis, knowing that it is forged etc., any mark or part of anjy 

mark of any such die etc. upon any ware of gold or silver oSr 
base metal (q) ; ^ 

(o) liansposes or lemoves or utters, knowing it is transposed ' 

etc., any mark of any such die etc. from any ware of f^^old or 
silver to any^ ware of base metal (q) ; 

(b) Has in his p)ossession without lawful excuse any such 
foiged etc. die etc. or any ware of gold etc. having the mar 
of any such foiged etc. die, or any such forged etc. mark or imitatio 
of a mark or having a mark which has been transposed etc. (q); 

(7) Cuts or severs from any ware of gold etc. any mark ( 
part of mark of any such die with intent that such mark et 


(.«) Forgery Act A 25 Viet. c. 98), s. 0; Metropolitan Board 

-of ' Fenal Servitude A, 

' } \ if *^1 offonce is not triable at quarter session, 

(//) Banking (. ompanies’ (Shares) Act, 1807 (30 .-c 31 Viet. c. 29), s. 1. 

Act does not extend to the Bank of England or of Ireland. 

''I offence is not triable at quarter session^ 

/V ’''“■os Act, 1SI4 (7 & S Viet. c. 22), s. 2. 

(fj) I Old. ' 
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may be placed upon or joined or affixed to any other ware of 
gold or silver or any ware of base metal (r); 

(8) Places upon or joins or affixes to any ware of gold or silver 
or base metal any mark of any such die etc. cut or severed from 
any ware of gold or silver (r) ; 

(9) With intent to defraud the King or any of the before- 
mentioned companies, uses any genuine die etc., or counsels, aids, 
or abets such offence (r). 

The punishment for tlieso offences is penal servitude for not more 
than fourteen years nor less than three years, or imprisonment, with 
or without hard labour, for not more than two years (5). 

(xiii.) Trwh Maries etc. 

1481 . Every person is by statute (t) guilty of a misdemeanour 
who : — 

(1) Forges any trade mark(/) ; 

(2) Falsely applies to goods any trade mark or any mark so 
nearly resembling a trade mark as to be calculated to deceive (0 ; 

(3) Makes any die, block, machine, or other instrument for the 
purpose of forging or of being used for forging a trade mark (0 ; 

(4) Applies any false trade description to goods {a ) ; 

(5) Disposes of or has in his possession any die, block, machine, 
or other instrument for the purpose of forging a trade mark(/d ; 

(()) Causes any of the things above mentioned to be done (c) ; 

(7) Sells or exposes for sale or has in his possession for sale or 
for any i)urpose of trade or manufacture any goods or things to 
which any false trade mark or false trade description is applied or to 
which any trade marks or mark so nearly resembling a trade mark 
as to be calculated to deceive is falsely applied, unless the defeu- 
daut proves that having taken all reasonable precautions against 

(r) Gold and Sihor Wares Act, lS-14 (7 A 8 Yict. c. 22), s. 2. 

{(t) / hi(L ; Penal Servitude Act, 1891 (o-l & 00 Viet. c. H9), s. 1. Except 
as re^^ards the last-mentioned offence, an intent to defraud is not a necessary 


Sect. 4. 

Forgery. 


at quarter sessions. 

{t) Meichandise Marks Act, 1887 (oO & ol Viet. c. 28) s. 2. As to meaning 
of trade mark, see title Tkade Marks and Designs. 

(a)_Merc-handiso Marks Act, 1887 (50 ifc 51 Viet. c. 28), s. 2 (d) : “Trade 
description ” means anj' description, statement, or other indication, direct or 
indirect, as to (a) the numher, quantity, measure, gauge, or weight of any goods ; 

(b) the place or county where any goods were made or produced; (c) mode of 
manufacturing or ])rodueing any goods; ((/) the material of which the goods are 
composed ; (e) any goods, being the subject of an existing patent, privilege, or 
copyright, and the use of an}' ligiire or mark which, according to the custom of 
the trade, is commonly taken to be an indication of any of the above matters. 
“ 4 also trade description ” means a trade description which is false in a material 
respect as regards the goods to wliich it isaiiplied, and includes eveiy alteration 
of a trade desc.-ription, whether hy way of addition, effacement, or otherwise, when 
that alteration makes the description false in a material respect; the fact that 
a trade description is a trade mark or a pjirt of a trade mark does not iirevent 

such trade mark being a false description (ihuL, s. 8). 

(5) y/aV/., s. 2 (ek i v » ; 

(c) Had., s. 2 (f). In all the above-mentioned cases the onus of disproving 
intent to defraud is on the defendant (see ihuL, s. 2). 


Forging trade 
marks etc. 
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•jSu 

0 


^ Criminal Law and Procedure. 

offence against the Merchandise Marks Act, 1887 id) 
he had at tlie time of the commission of the alleged offence no 
eason to suspect the genuineness of the trade mark mark or 

“'d f i" hLpoZ will 

01 that otherwise he acted innocently (c). ° ’’ 

nlent^Sh or i indictment is imprison- 

or ai'e. f b"t;: (/)! 

(xiv.) Miscellaneous lustnimerds, 

by statute guilty of felony who 

cprHfip!\? n?’ fraudulently forges or counterfeits any certificate, 
restitnh’nn decree of condemnation or 

the Slave Trade Act, 1824 (^z), or any part of such certificate etc. {h)-, 

l-nnilp!ta°'it”? V Publishes such certificate etc. with 
knowled ethat it is forged etc. with intent to defraud the King 

01 any other person (h). ^ 

servitude for not 

nioie than fourteen nor less than three years, or imprisonment, with 
01 ^Mthout hard labour, for not more than two 3^ears(0. 

1483. Lvery person is guilty of a misdemeanour who forges, or 
for the puriioses of the Sale of Food and Drugs Act, 1875 (A), utters, 
laiovingit to be forged, any certificate or any writing purporting to 

contain a warranty (/). oi i o 

1 punishment for this ofience is imprisonment with or without 
iiaul labour for not more than two j^ears (///). 

wli^-^^* person is by statute (n) guilty of a misdemeanour 

I 

(1) Torges or counterfeits, or causes or jirocures to be forged etc;. 

by the London Hackney Carriages Act.*, 
l«4d(a), to be provided for the driver of a hackney carriage or for' 
tile driver or conductor of a metropolitan stage carriage (e) ; ' 


(il) 50 & 81 Viet. c. 2S. 

(e) Ibid., s. 2 (2). 

^ are triable at quarter sessions. On summary 

^nviction the punishment is imprisonment, with or without hard labour, for not 
moiethan four months for a first ofience and six months for a second offence 
or a hue not exceeding £20 for a first offence or £o0 for a second office 

the King every chattel, article, instrument* 

to which the offence has been committed 
^ee also p. obb, ante, and title Tieade ATaieks and Designs. 

(g) o Geo. 4, c. 113. 

(//) Jbid., s. 10. 

Servitude Act, 1891 (54 & 58 Viet. c. 69), s. 1. These oflenc 
are not triable at quarter sessions. 

(Ic) 38 it 39 Viet. c. 63. 

(/) Ibid., s. 27. 

Ax-T? offence is not triable at quarter .gessione. See also title Fo 

00 « & 7 Viet. c. 86. _v5 

(o) Ibid., s. 20. ■ ' ^ 
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(2) Sells or exchanges or exposes to sale or utters any such forged 
etc. licence etc. (p ) ; 

(3) Knowingly and without lawful excuse has or is possessed of 
such forged etc. licence or ticket knowing it is forged etc. (ry) ; 

(4) Knowingly and Avilfully aids and abets any person in 
committing any of these offences (r). 

The punishment for this offence is imprisonment with or without 
hard labour, or line, or both (s). 

1485. Every person is by statute (/) guilty of a misdemeanour 
who : — 

(1) Forges or counterfeits any licence, certificate, document, or 
plan granted or required in pursuance or for the purposes of the 
Explosives Act, 1H75(V); 

(2) Gives or signs any such document or plan which is to his 
knowledge false in any material particular (a ) ; 

(3) ^Vilfully makes use of any such forged counterfeit or false 
licence etc. (a). 

The punisliment for these offences is imprisonment, with or 
without hard labour, for not more than two years on indictment, 
and on sumuiarv conviction for not more than one montli (/v). 

1486. Every person is by statute (c) guilty of a misdemeanour 
who : — 

(1) Forges or counterfeits or knowingly makes any false state- 
ment in any certificate of competency under the Coal ^fiiies 
llegulation Act, 1887 (c), or any certificate of service granted under 
tliat Act or any Act repealed by that Act ((/), or any official copy of 
any such certificate (c) ; 

pi) Knowingly utters or uses any such certificate or copy which 
has been forg(;d or counterfeited or contains any false statement (_/ ) ; 

(3) For the purpose of obtaining for himself or any other person 
employment as a certificated manager or under-manager, or the 
grant, renewal, or restoration of any certificate under the Act, or a 
copy thereof, makes or gives any declaration, representation, 
statement, or evidence which is " false in any particular, or 
knowingly utters, produces, or makes use of any such declaration 
etc. or any document containing the same (ff). 


(/O T.oiuL.n Ilackiioy (.arriages Act, ISl-'i ((i A 7 Vict. c. SO), s. 20. 

('/) Jhiil. Iho ()iiu.s of proving tlio lawful excuse* is on the (Icfcndant 
(rj 

(s) Ihoro is no limit as to tho term of imprisonment (//</'/. ; sco p. 410. 

. 1 " are not triable at (piarter ses.sions. t’orging a mark 

identifying a irnOur car or a licence under the Motor Gar Act. lOOd (0 Kdw. 7, 
c. o(i:, is an ollenco jmnishable on summary conviction (see //a*'/., ss. o, 11). 
See also title 8Tin:i:T Thai-i-ic. 

7) as Viet. c. 17; /W., s. 81. 

(t'j Ihi'i/. 

h) JIud., ss. 81, 01. This oflenco is not triable at quarter sessions. 
r) uO A ol Vict. c. ->8. 

il) See //;///., scliedule, 1. 

7) s. 02 f\\ 

'/) yAc/., 8. 02 (2). 

/j) I hid., 8. ;r2 (:j). 
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Chiminal Law and Procedure. 

The punishment for these offences is imprisonment for not more 
than two years, with or without hard labour (h), 

1487. Everyone is by statute (i) guilty of a misdemeanour who 
lorges or fraudulently defaces or destroys any nomination paper used 
for the purpose of the Ballot Act, 1872(0, or knowingly delivers such 
forged paper to the returning officer, or forges or fraudulently 
de aces or destroys any ballot paper or the official mark on any 
ballot imper used for the purpose of the same Act (/r). 

The punishment for such offence, if the offender is a returning 
oihcei or officer or clerk in attendance at a polling station, is 
imprisonment for not more than two years, with or without hard 
laboiu , or if the offender is any other person, imjDrisonment for not 
more than six months, with or without hard labour (1). 

1488. Everyone is by statute (m) guilt}^ of a misdemeanour who 
foiges or fraudulently defaces or destroys any nomination jid-psi* 
used for the purpose of the Municipal Corporations Act, 1882 (m), or 

knowingly delivers such forged paper to the town clerk, or attempts 
to commit any such offence (^0* 

llie punishment for anj'" such oftence is imjirisonment for 

any term not exceeding six months, with or without hard 

labour (o). 

0 

1489. Everyone is by statute (p) guilty of a misdemeanour who 

forges, or wilfully and without due authority alters, a telegram, or 
utters a telegram so forged or altered, or transmits by telegraph as • 
a telegram, or utters as a telegram a message or communication 
which he knows to be not a telegram. 

The punishment for such offence on conviction on indictment is 
imprisonment for not more than tweh^e months, with or without hard 
labour (q). 

1490. Every person is by statute guilty of a felony who with intent 
to defraud demands, receives, or obtains, or causes or procures to be 


(//) Coal Mines Regulation Act, 1S87 (oO Oc ol A’ict. c. dS), s. 32. These 
offences are not triable at quarter sessions. See also title Mixes, Mixekals, 

AXD QUAinUES. k 

(i) 3.3 & 3(> A^ict. c. 33. ' 

(/.-) niw., s. 3. / 

(/) /h'(L This offence is not triable at quarter sessions. 
f7/i) 4,3 A 4() ATct. c. oO. 

(/f) s. T4. 

(o) Ihifl. This offence is not triable at quarter sessions. See also title 
Electiox.s. 

{/>) PostOffice (Protection) Act, 18S4 (47 A 48 A"ict. c. 70), s. 11. This offence 
may be committed -v^'ithout intent To defnuul {ibid); “telegram” means a 
“ written or printed message or communication, sent to or delivered at a post 
office, or the oflice of a telegraph company, for transmission by telegraph,^ or 
delivered by the Post Office or a telegraph company' as a message or communica- 
tion transmitted by telegi'aph ” (s. llj. A telegram has also been held to be an 
“ instrument ” within the meaning oithe Forgery Act, 1801 (24 & 25 Viefc. c. 98), 
s. 38, which makes it an offence to obtain money by means of a forged instrument 
{R. V. Rilef/, [1896] 1 Q. B. 309, C. C. E.). 

(fj) Ibid., s. 11. This offence is not triable at quarter On summary 

conviction the punishment is a fine of not more than .MO titles 

TeLEGKAMS AXD TELErnOXES, 
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delivered or paid to any person, or endeavours to receive or obtain 4. 

or to cause or procure to be delivered or paid to any person any Forgery, 
chattel, money, security for money, or other property whatsoever " 

under, upon, or by virtue of any forged or altered instrument 
■with linowledge that it is forged etc., or under etc. any probate or 
letters of administration with knowledge that the will etc. on which 
probate or letters of administration have been obtained is forged etc., 
or that such probate etc. has l^een obtained by any false oath, 
affirmation, or felony (r). 

The punishment for this oftence is penal servitude for not more 
than fourteen nor less than three years, or imprisonment, witli or 
without hard labour, for not more than two years (5). 

StB-SkcT. a. — liiiUvttnent, Kridcure (ntd 

1491 . In an indictment for forging, altering, offering, uttering, indictment, 
disposing, or putting off any instrument, the instrument may be 
descrilicd by any name or designation by which it is usually known 

or by the purport thereof without setting out any cop}’ or facsimile 
or otherwise describing it or its value. 

A similar description is sufficient in an indictment for engraving 
or making the whole or any part of any instrument, matter or 
thing, or for using or having unlawful custody or possession of any 
plate or other material upon which the whole or any part of any 
instrument etc. has been made etc. (0- 

It is usual in an indictment for forgery to allege the oftence in 
one count as a forgery and in a second count as an uttering (a). 

1492 . In an indictment for forging, uttering etc., any instrument, intent to 
when it is necessary to allege an intent to defraud, it is sufficient to tlefraud. 
allege tliat the person accused did the act charged with intent to 


(/•) Forgery A(-t. ISUl (24 it 2o Viet. c. OS), s. :iS ; sec U. v. Pilty, [iSOti] 1 
Q. li. .’309, C. Pu, in which u “telegram'* was held to be an instrninent 
within the meaning of the section. 

(s) Jfdd. ; Penal Servitude Act, 1891 (d4 & do Viet. c. GO), s. 1. The ullence 
is not triable at quarter sessions. 

V) PArgery Act, 18G1 (24 i.y 2d Viet. c. 98;, ss. 42, 40. 

Tlie necessity for s('tting out a copy of a forged instrument was first aholislied 
by slat. (18a2) 2 & 8 AVill. 4, c, I2.‘i, s. a, which was .superseded by the Criiiiinal 
Procedure Act, ISdl (14 it Id Viet. o. 190), ss. d, G of whicli are rei)roducod in 
the Forgery Act. 1S(>1 (24 A 2d Viet. c. 98), ss. 42, 48. It seems tliat the indict- 
ment even now must state what the instniinent is (see//, v. Il’/A'c.*- (ISd.'l), 
TUis.«. it liy. dO; and see 7/. y. l/nnter (1794), 2 Leach. G24 ; A*, v. lUrkdt (1813), 
Eu.ss. it Py. 2dl : H. V. n„nUr (182:3), Puss, it liy. dll. 

(a) Most of the statutes which make littering a sei)arate (*irenco descrihe the 
^ ^ 4 use of the words “ off(!r, utter, dispose of and put oil.” An 

indictinent for forgery may he in the following form : — “The jurors fur onr lord 
the King u])on their oaths present that John Jones on the --- day of March 

in the year of Our Lord , feloniously did forge a certain hill of t'xchange 

with intent thereby then to defraud against tlie form of .'Statute in that case 
made and ])rovi(led. Second count : And the jurors aforesaid U)'on their oath 
aforesaid, do further jiresent that the said John Jones afterwards to wit ou the 
day and year aforesaid teloniously did oiler, utter, disjjose of and jkut ofl a 
certain forged hill of exchange with intent thereby to defraud, he the said John 
Jones at the time he so offered, uttered, disposed of and ]iut off the said last- 

mentioned hill of exchange as aforesaid well knowing the same to be forged 
against the form etc." 
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Sect. 4. 

Forgery. 

Evidence. 


Production 
of forced 
document. 


defraud without alleging an intent to defraud any particular 
person (h). 

1493 . On the trial of such an indictment it is therefore only neces- 
sary to prove a general intent to defraud ; it is not necessary to prove 
an intent to defraud any particular person or that any particular 
person was defrauded. It is essential to prove that the defendant 
forged or altered the whole or part of the instrument in question 
or made some material addition to such instrument (c). Such 
proof is given by calling witnesses to show that the part which 
is forged is in the handwriting of the defendant ; this may be 
shown by the admission of the defendant himself (d), or by the 
evidence of persons acquainted with his handwriting, either from 
having seen him write or from corresponding with him (c), or by 
the evidence of experts who are not acquainted with his hand- 
writing but who by comparing the alleged forgery with other 
Mi’iting proved at the trial to be that of the defendant’s caQ,8ay 
that tlie alleged forgery is bis work. Evidence must be_ given to 
show who was the person whose signature or writing is_ forged, 
and to show either that there is no such person (/) or, if there 
is such a person, that he did not write the alleged signature or 

writing (y). , • . -r 

It is not necessary to call the person whose signature or writing 

is forged, or to show that there was no authority to use his name; 
it is sufficient to prove that the alleged forgery was not in the 
handwriting of such person (Ii). 

The forged document must, if it is possible, be produced at the 
trial. If the document is in the prisoner's possession, it may be 
obtained by means of a search warrant in cases in which a search 
warrant can be issued (i). If possession of a forged document has 
been traced to the defendant and the prosecution are unable to 
obtain jiossession of it, a notice to produce the document should be 


C 


(b) Foi'Korv Act, ISGl (24 & 25 Viet. c. 98), s. 44. As to the law before the 
statute see iL v. lUvner (1872), 12 Cox, C. C. 235. In an indictmenl under the ■ 
Poro-erv Act, ISGl (24 it 25 't'ict. c. 98), s. 28, where the intent to defraud does 
not ‘appear in the definition of the offence, it seems that the common law 
definition of forgery mnst he imported into the section and that an intent to 

defraud must be alleged. , , , , 

(c) U'uldridae v. Keimisoii (1794), 1 Esp. 143. See p. 249, note (/')> . 

(d) r.,n-r y.'llarpt-r (181G), Holt (x. l>.), 420; Udlhnan v. U orrall ( 1 ^ 8 ), 8 

& r. 380; Warner v. Andersw, (1839), 8 Scott, 384; Lewis v. 

Mood. & M. 39; Omdd v. Junes (1702), 1 AVm. 151. 384 ; It. v. Slaney (183.), •> 

*^'(f) Sef Criminal Procedure Act. 1865 (28 & 29 Viet. c. 18), s 8: -B. J. 
SUvirtnek, [1894] 2 Q. B. 760, C. C. R. ; see It. v. IF dhaim (18,18), 8 C. & P. ^ . 

It is for the ludge to decide whether a person tendered as a witness q^alin 
as an expert v. .Silverhch, supra ; R. v. WiWavi (186:3), 9 Cox, C. C. 448, 

7i’. V. Harvey (1869), 11 Cox. C. C. 546). /, -> ,o\ - n x V 1‘>*3* 

(/) See R. V. Buckler (1831), 5 C. & P. 118; R. v. Rnaj (1832), o C. A P. 1- » 

R. V. Branuau (1834), 6 C. & P. 326, /i-ca\ i Teach 

{<j) R, V. Sponsonhy (1784), 1 Leach, 332; R. v. Downes (1^89), 1 Leacn, 

334, n. 

(/O /?. V. Hurley (1843), 2 Mood. & R. 473. , egoj-ch 

(i) See Forgery Act, 1861 (24 & 25 Viet. c. 98), s. 46. As to when 

warrants may be issued, see p. 309, ante. 
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served on the defendant a reasonable time l)efore the commencement 
of the sittings of the court at which he is tried, and, if such notice 
is duly served, and proof given of such service, the contents of the 
document can be proved by secondary evidence (/. ). If the document 
is proved to be lost (/), or if it is in the hands of a third person who, 
being served with a Hubpanm duces tenon refuses on the ground of 
privilege to produce it, secondary evidence of its contents may be 
given (m). 

On an indictment for forging an instrument it is not necessary 
to prove any uttering (;/). 

1494. The offence of uttering a forged instrument is distinct from Proof of 
but connected with the act of forgery hd. ^lost of the statutes 
relating to forgery contain the words “offer, niter, dispose of, and 
put off,” and these words cover the cases where a forgec instrument 
is shown or produced, although not “ uttered in the strict sense of 
the word {<(). 
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uttering. 


♦ 


(/.') IL V. I/ndfr (1S29). 4 C. A P. 128; 1!. v. Hmrurih 4 A V. 2,34 ; 

R V. Fitzsimons (lS7(p, IS W. li. TGS, (’. l\ 11. (Ir.); see p. SOI, 

(0 H. V. Hall (1S72). 12 Cox, C. C. lo9. 

(//() See ]!. aOl , ante. 

(n) See It. (In, oh' (17;il), 2 Stra. 901 ; It. v. (1 700), 1 lal. TJayin. 7;)7 ; 
It. V. }Io(<leh (1809). Russ. A Rv. lol ; It. v. M<n(t<f*>ra (181,3), Russ. A Ry. 291 ; 
Jt. Y. IloaUon (1847). 2 Car.' A Kir. 777; It. v. Sash flS,32l. 2 Den. 498; 
It. V. ('naiihcr (18;12), .3 C. A R. oKi. (Jaan- whether it is not necc.ssary tjiat 
there must be a ])()ssibility of some ])ersou beinjr 0eli';nnl<'il by th<‘ lorgery (/i. \ , 
(1S40), 2 Car. A Kir. lioO). If a pels ui is actually deframleil as tlu' neces- 
earv consequence of the defendant's act. that is sutlicient evidence of tlie intent 
(7,\V. Tn„Jii-i<J (ISoS).l V. A l'\4:J), even allliough the person defrauded swears 
that lie believed that the defendant had no intent to d<4raud (//. v. Shf/ijianl 
(1810), Russ. A Ry. 109). If A, P>., knowing that a bill is forged, utters it to 
C. ]). and means {hat C. I). should Ix-lievo it to be genuine. th(‘ jury an^ bound 
to infer that A. II. did it with intent to defraud (//. IIiH (1 88s), 2 Mooil. ( . C . 80), 
even though A. li.’s intention was to take nj) the hill and laiy for it on maturity 
(It. V. Coohi (1888), 8 C. A P. ,382; It. v. hrarh (1840), 9 C. A P. 49‘l), or 
_ even if A. P>. had a legal claim against the ])orson defrauded to an amount (ajual 
•^'to that obtained by the forgiu'v (It. v. ll ihuo/ (1847), 1 Den. 28i). If a forged 
^instrument is given by a defendant to his bankiTs, the fact that lie has given 
guarant(;es to them to a larger amount than that of the instrument iloes not 
com]dotely negative an intent to defraud, but the intent must be, notwithstanding 
Bn(4i fact, left to the jury (It. v. Jaaa.i (bsiJO), 7 C. A P. .3 j 8 ; and se<‘ It. v. f ooh', 

supro). 

o) 2 Past, 1*. C. 978. 

a] To eonstituto an uttering the instrument must be ]>arted witli or tmidered, 
or otlered or used in some way to get money or credit iqton it, by means of it 
{It. v. I>'ii (18,32), 2 Den. 47.3, at ji. 4t)2). The mere showingot a forged bank note 

^ intent of raisiiur a fal.<e idea of the nersoii’s wealth, ortho 


by a jierson with the intent of raising a laJ.<e idea ol tlie ]»(. 
leaving it witli another iierson to take care of, has been held not to constihite an 
mtering (It. V. Shakani (l8ll). Russ. A lly. 2(H)). To hand over a forged instru- 
fient as a jiledgo is an uttering (It. v. IUrhft (1808), Russ. A liy. 8()). A 
conditional uttering is just as I'uuch a crime as any other uttering (It. \. Cuoh- 
(18-W), 8 (\ A P. ,382). It A. ]i., who owes money to C. D., on being presst'd 
by C. I). for iiayment jiroduecs to C. 1). a forged nVeipt for the sum. hut rcfusc.s 
to i>art with the receipt, such a u.se of the n^ceipt is citlu'r an oMering or an 
•uttering within the Forgery Act, 1880 (11 Geo. 4 A 1 Will. 4, c. (Hi), s. 10 
(wliich is lejiroduced in ss. 20 and 28 of the Forgery Act 18()1 (24 A 2.3 Viet, 
c. 98j (7i. V. Jtaljord (1844), 1 Den. o9). When procet'dings wci<' taken hotoi'e 
justices against a pawnbroker to conqiel him to deli\ er goods which had been 
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Criminal Law and Procedure, 

In the case of uttering, evidence must be given to show that the 
instrument was forged, but, as in the case of forgery it is not 
necessary to show by whom it was forged. ^ 

he intent to defraud in the case of utterin'^ is proved bv 

purnTsTo^^^^o^^ document for the 

theCmhp i^ by means of it, and that at 

the time he so uttered it he knew that it was for^ved(i). 

thp^fnr ^ '««st be given that at the time when the defendant uttered 
the foiged instruiiient he knew that it was forged. This proof can 

he given by evidence that the defendant on other occasions uttered 
01 nad possession of other forged instruments (c). 

1495 . Every person guilty of any forgery or offence connected 
theiewith not included under the Forgery Act, 1861 (d), if made a 

felony by any Act in foree at the date of the passing of that Act, and 
punishable before the Forgery Act, 1830(c), with death, or any 
person aiding or abetting such offence, is punishable with penal 
servitude for life, or for any period not less than three years, or 


pledged witli him, and the pawnbroker was defended by a solicitor who in his 
imesence, ])roduced and handed up to the justices a ticket and said that’ it was 
the ticket which had been returned on the delivery of the goods, it was held 
that this amounted to an uttering by the pawnbroker iktchie (1857), 

Dears. & 15. 175). If an instrument is uroduced for 



piocluced for some collateral purpose, and 

where E. F., 
"iianintee of 


, . 1 ' - -- r the rates in 

respect ot his hou.'^e, it was lield that tins was an utteriii" within the Forgery 


n r, 1 -\ Til , ^ ^ liooui, iU V/UA, 

0. L. 10 1 ). it a person who produces a bill for the purpose of rai.sin<> money 
upon it makes false representations as to the circumstances, occupation etc. of 
the acceptoi, tins is evidence to justify a finding that the defendant uttered the 
name of the acceptor as the name of a fictitious person, alfhouo-h there was a 
person actually in existence and bearing the name of the acceptor {JL v. Nishett 
(iSod), () ( OX, C . ( . oJO]. If A. with fraudulent intent hands a forged instru- 
ment to_ B. in order that B. may raise money by means of it if B. is an 
accomplice, A.’s act amounts to a disposing or putting away of the note ; if B. 
is an innocent agent, A. is guilty of uttering {n. y. Palmer (1804), 1 Bos. & P. 

(x. ji.) 00; Ii. V. (rths (1S27), 1 Mood. C. C. 100); as to nriucinals and 
accessories, see p. 247, ante, 

[h) See F. V. ///// (1S:J8), 2 Mood. C. C. 00. 



see Pi. V. Ilvihjson (1827), 1 Lew. C. C. 100 ; A', v. Thomas ^mith (1827), 2 G. &P* 
003; 11. V. Frederick Smith (1801), 4 C. (fc P. 411 ; Grijits v. Payne (1809), 11 
Ad. & EL 101). As to evidence of what was said by the defendant respecting 
such other forged instruments, see E. v. Cooke ( 1 808), 8 C. & P. oSO ; R. v. Brown 
(1801). 2 F. A'F. oo9. 
d) 24 2o Viet. c. 98. 
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with imprisonment for any term not exceeding two years with or 
without hard labour ( /'). 

1496. There are a number of offences consisting of or arising out 
of forgery of particular instruments which are punishable on sum- 
mary conviction only or for which penalties recoverable by action 
are imposed (fj ) . 


1497. The forging, altering, or uttering of any instrument (//) in 
England or Ireland which has been made an offence by the 
Forgery Act, 1861 (i), is none the less an offence by reason that such 
instrument may have been made or purport to have been made in 
any foreign country, or expressed in any foreign language, and the 
person committing such offence and any person aiding, abetting, 
or counselling him are punishable as if the instrument had been 
made in England or Ireland (/,). 


1498. 'Where a felonv has been committed under the Eorr'erv 
Act, 1861 (/), the court; uiay, in addition to the ])unislnnents 
authorised under that Act, require the olfender to enter into his 
own recognisances and to find sureties, both or either, for keeping 

the peace (///)• 

A\ here a misdemeanour has been committed under the same Act, 
the court may, in addition to, or in lieu of, the punishments 
authorised thereunder impose a tine, and require the prisoner to 
enter into liis own recognisances and lind sureties, both or either, 
for keeping tlie peace (//). 


(,/’) I’ovgery Act, Isfil (i>-l A \kt c. s. is ; Penal Sm ituile Act, 

1801 (5-4 A 00 Aict. c. CO), s. 1. These oil'ences are not triable at quarter 
sessions. 

(r/) See AVcights and I^roasurcs Act, 187S {4 1 A 4'2 ^'ict. c. -lO'i, s. 82 ; Wei-hts 
ami Measures Act, lOO-t (4 Edw. 7, c. 2S), s. 10; Customs Consoli-Iathm Act, 
ISiO 80 A 40 Viet. c. 80), s. lOS; Mercliaiit Shipjiiu^^ Act, ISOl (87 A 8S A'ict. 
c. 00). s. 884; Porou^di Eunds Act, 1008 (8 Edw. 7. c. 14), s. 8; Sale of Gas 



wLatsoevoiffPorgeiTAct, ISGl Viet. c. US), s. ■10). 

(0 21 A 2j A let. c. OS. 

(/.) I hill., s. ‘10 ; as to uccessorios and venue, see j). 217, rmk. A principal in 
mo second degree or an accessory before the fact to a felony punishable under 
0 'o'oOO I'Sbl (21 A 2.) Viet. c. 9iS}, is punishable in the same 

mannoi as the jiriucipal in the first degree. An accessory after flio fact 
18 punisliablo with imprisonment not exceeding two years, with or williout liard 
labour. A persoip aiding or abetting a iiiisdemean'our under the same Act is 



/) 2-1 A 2.7 Viet. c. OS. 
m) Forgeiy Act, bsoi ^21 A 2.7 Viet. c. 9,S), s. ol. 

• A ju^iticGof the poaco has ])o\vcr to order: 


.search to be made for uaner 
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Sect. 5.- — Malicious Damage to Property. 

Sub-Sect. Malice. 

1499. Under the provisions of various statutes (o) the unlawful 

and malicious destruction or injury to property has been made 
criminal. 

A man is said to do an act “maliciously,’^ when he intended to do 
the very unlawful act with which he is charged, or if such act is the 
necessary consequence of some other criminal act in which he was 
engaged, or where the act charged was the probable result of the 
act contemplated by the defendant, who either foresaw' or ought to 
have foreseen the consequence and yet persisted in the unlawful act 
in which he M’as engaged 

An act done out of mischief, without any formal design of 
injuring anyone, but wantonly or recklessly, may be malicious {q). 
]\Ialice may be inferred from the commission of a reckless or cruel 

act, though the doer of the act may not have had the intention of 
causing injury (a). 


or iinplemoTits employed for the purpose of forgery, upon reasonable cause being 
shown for the belief that any person has unlawful possession thereof, and if such 
])aper or implements are found, they may be destroyed or disposed of according 
to law (/Ao/., s. A()). 

(o) The most important and comprehensive of these statutes is the Malicious 

this 
'ay 


1), s. 4 ; Explosive Substances Act, 
1883 (4(J Viet. c. y), ss. 2, 3; Merchant Shipping Act, 1894 (o7 & 58 Viet. c. 6(»), 

S. ()()(). 

(p) 'Whei'C a sailor entered a ship's spirit store for the purpose of stealing 
rum, and while tapping rum set fire to the sjiirit by a match which he held for 
the jiiirpose of getting light, and the ship was destAyed by the fire, it was held 
that the sailor could not he convicted of unlawfully and maliciously setting 
fire to the shi]> (A*, v. Fnidkuer (1877), 13 Cox, C. C. 550, C. C. 11. (Ir.) ; A. v. 
Panh/iton (1874), L. R. 2 C. C. R. 119); and wliere a prisoner threw a 
stone, intending to strike a person, and thereby broke a window, it was held 
that he could not be convicted of unlawfully and maliciously breaking the 
window (see R. v. Latimer (1880), 17 Q, P>. 1). 359, C. C. R.). 

(f/) Jie Rorrotres, [1900] 2 I. R. 593 (where some boys broke into a room out 
of curiosity, and did further damage in getting out, and it was held that they 
had acted ‘wilfully and maliciously); R. y. f'j.ton (1851), 5 Cox, C. C 298 
(where the defendants mischievously placed a stone between the points on a 
railway line to cause obstruction, and it was held that they were guiltyof 
acting maliciously with intent to damage etc.). The jdacing on a railway line 
of an obstruction is “ wilful” if it is done intentionally and with knowledge 
that the substance placed is likely to produce an obstruction, though not 
necessarily with a view to u]>setting a train {R. v. llotroijd (1841), 2 Mood. & R- 
339). In A. V. Prestney (1^49), 3 Cox, C. C. 505, damage done to a field by a 
poacher’s dog was held not to be malicious injury. 

(a) R. v. \relch (1875), 13 Cox. C. C. 121, C. C.‘ R. On a charge of poisoning 
horses evidence of previous administration of jioison to the same horses is 
receivable to show intent (A. v. Mopy (1830), 4 C. eC P. 304). If a poisonous 
substance is mixed with the horses’ food and given to them with the intent to 
improve the ai)pearance of the horses, this is not an administering with intent to 
kill or injure ibid.). As to evidence of malice or intent, see A. v. Newhoidt 
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It is not a necessary ingredient of any of tlie offences under the 
Malicious Damage Act, 18()1 (f>), that the act charged should liave 
been conmiitted from malice conceived against the owner of the 
property in respect of wliich the offence is committed (r). Malice 

in its legal import does not mean spite or ill-will, but the wilful 
doing of an illegal act(d). 

1500 . In a prosecution under the Act for an otfence of which an 

intent to injure or defraud is a necessary ingredient, it is not 

necessary to allege or to prove an intent to injure or defraud any 

particular person ; it is sufticient to allege and to prove an intent 
to injure or defraud (r). 

1501 . A person cannot be convicted of the offence of doiim 
malicious injui\y to property if he is acting in the exercise of a legal 
right or if he is bond jhle acting under a sipiposed right!/). Da 

servant hom\ jide acts in obedience to a master who claims a ri-rht 
the servant cannot be said to act maliciouslv, even if the master 
claims a right which he knows does not exist. The servant in a 
case of this kind can only be criminally liable if the master was 
actmg maliciously and if the servant knew that the master was so 
acting!//). If the accused has done more damage than he can 


Sl-rx. r,. 

Malicious 
Damage to 
Property. 


Intent lo 
injure. 


Claim of 
rieht. 


(l'S(2), L. J* ] C. ('. li. ;ii4 ; /*’. V. (ISll), Jiv. 2o7 • P \- 

lipfun (iN.jO) -J Cox, ('. C. Xio ; R. Ihmcf fl.S-iO', ‘1 (’ox (' (’ v* 

!1S(1I), I p. F. ; It. V. Ta,dnr (l,s,31), ( V C,' I'jv’ /• v 

AfuYc/ (ISli). 2 (Jox, C. C. oil ; A', v. (CStJG'. 1 l'\' S: F R y 

"'Pr l Moo,l. C. ('. LPfi; J!. v. 

(liSoi)). 1 Mou 1 (,. (,. ; A. V. OantM (iNo.s,, 1 F. F. Gil. 

(d) >00 M'l ^rsvu V. Jjanh/s (isiiii), 10 B. aV: 272, Lrrn eu m e J • 

R y y/onvy (],s 2 ;i), 2 IJ. 2.37. 2(i.S. y.;- Best. J. ^ 

(e) uMaheioiH Daina-o Aet, l.S(Jl (24 2.3 c. 07), s. GO. (’onioapo the 

I'n.'t.ncos, of tho Ln.vcav Lt, Ism 

ixr ;,.f Ff ; ' r • (>>>.110 l(mi:er ajiphcahlo as an autlioiitv on this 

tlu A r 'iv ' ''!■ :ui iiitout to iiijun, o,. (t.fniud in 

"i "M'"'-;'-' of wlijch an intent is a iiccn.ssarv iii''i-p,li,.n| f 

oftemesuinUn tlin Alahciou.s Daniajro .Act, l.sm i '21 A f 'c,-- i 1 i -’ 

4 A f . M fii an indictnicnt under .s. ;i f,,,- settin- lin^ to tlio dofendint’s 
own liouse w. h intmt to delrau.l an insurance conip:mv. it is not necl-s "‘i v to 

allege \.l,o Is the ounerot the J.roperty injured (Ah v. AVn-hnn// tl.sTP), J.. R j 

C. r J,. .i l l). .vl, ether it rs n..eessarv to insert this alh-ati, n in ■ ii • 

indictment under the Act ; luit where the es.senee of an olfenee isTl e n 7 1 

and ina heions injury ot .someone else's proiierfv, and wl.en no .dfems. ..ol'dd 1 « 

mlvm’l, ? ',' . '"J'"'"'' '"•lonyed ‘to the accused, it would Islnn 

ii(l\ to to whom ihe j>ro]i(*i'tv holoot^s. 

C Cdm, //o,M/y. t,,/,,s(lSill), .3(id. 1>. nil; v. (l,s:i7, ,S (' Rv 

1. I nannWn, v. AW ^ 1 .S.SS), Id fox, C. (’. ; n, ,, (Vs:!ll <1 Ad' Pl{ 

O.S, and see ( jn/j,/,,,, hum! I>i,lr„l ... (imi;)), pi,, pj 

(y) A‘. y, Jamu, An indictment under tho Malicious J)aina.>e Act 

H.L.— IX. „ " 
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reasonably have _ supposed to be necessary for the assertion of his 
light, he loses his claim to protection (h). 


1502. If a person does any act made punishable by the Malicious 

Damage Act, 1861 (0, with an intent to injure or defraud any 

other person, he is none the less guilty although he may be in 

possession of the property against or in respect of which the act 
was done {k) . 


Sub-Sect. i.~Arson. 

1503. It is a felony at common law wilfully and maliciously to 
burn the dwelling-house of another (^). 

lo constitute the otlence of arson it is necessary that some- 
thing should be actually consumed by fire (?«), though no 

flame need be visible (h) ; charring is sufficient (o), but not mere 
scorching (p). 

I be punishment for arson at common law is penal servi- 
tude foi not more than seven nor less than three years, or 
imprisoiimeiit with or without hard labour for not more than three 
years {q ) . 

1504. By statute (?•) everyone is guilty of felony who unlawfully 
and maliciously sets fire (1) to any church, chapel, meeting-house, 
or other jilace of divine worship (.s) ; (2) to any dwelling-house. 


utchley (1903), 


18(31 (21 (fc 25 Yict. c. 97), must allege that the act was done feloniously, 
unlawfully, and maliciously (see U. v. Pwadcr (1830), 4 C. & P. 245). 

[h) n. V. Clemens, [1898] 1 Q. B. 55(3, C. C. E. ; Jleaven v. Crutchleu 
68 J. P. 53. • 

(0 24 t'c 25 Viet. c. 97, s. 59. 

(/.') IhiiL This meets the case of injuries by tenants (see ihul, s. 13, and 
Mjds V. Collett (1829), 6 Bing. 85; but see II. v. Rutter (1908), 1 Cr. App. Eiep. 
1(4). I 

(/) 3 Co. Tnst.j3(), 67 ; 1 Halo, P. C. 566 ; cited in II v. Faulkmer{\Hu), 13 Cdtx, 

C. C . 550, at p. 552, C. C. E. (Ir.). It must appear on the face of the indiJt- 
ment that the liouse was that of another; the indictment must also state whoLe 
the house is, and the evidence must establish that the house is a dwelling-housA, 
and is the house of the person named in the indictment {R. v. Rickman. (1789)1 
2 East, P. C. 1034; and see R. v. Glandfiehl (1791), 2 East, P. C. 1034; 11. v\ ' 
Connor (184(5), 2 Cox, C. C. 65); but the house of another does not include a 
landlord’s house of wdiich the prisoner is in possession under a lease for years 
or from year to year {R. v. lirecme (1780), 1 Leach. 220; R. v. Red ley (1182). ^ 

1 Leach. 242); and see A\ y. (1846), 2 Cox, 0. C. 65 ; R. v. Ktmhrey 

6 C’ox. C. C. 464). If a defendant by a wilful and malicious act sets hre to hy 
own bouse with intent to defraud, and other houses contiguous thereto 
consequently set on fire, the defendant is guilty of felony (R. v. Isaac (179J 

2 East, P. C. 1031 ; and see R. v. Fanlkner, sujma, per B.vuiiY, J., at p. 5.y 
It is a misdemeanour at common law for a ])erson to burn liis own house, 
is contiguous to others {R. v. Frohert (1799), 2 East, P. C. 1030). 

(?») R. y. Russell (1842), Car. it l\f. 541. 

(n) R. V. Stallion (1833), 1 Mood. C. C. 398. t at 

(o) R. V. Parker (1839), 9 C. & P. 45. [ 

(;>) R. V. Russell, supra. 

{q) Criminal Law Act, 1827 (7 A' 8 Geo. 4, c. 28), s. 8; Penal Servitudes 
1891 (54 A 55 Viet. c. 69), s. 1. The offence is not triable at quarter sessioixio^- ' 
to the punishment of statutory arson, see p. 772, jiosf. =• * 

?■) Malicious Damage Act, 1861 (24 A 25 Viet. c. 97), ss. 1 — 6, 42. 
s) Ibid,, s. 1. 
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any person being therein (a); (3) (Jj) to any house (c), any 
stable ((/), coach-house, outhouse (e), warehouse, office, shop, inili, 
malthouse, hop-oast, barn(/), storehouse, granary, liovei, shed ( 7 ), 


(d) ^ktalicious iJamago Act, 18(il (21 A 2.> Viet. c. 07), s. 2. It is sufficient 
to support tlie indictiuent, if tho person charged was the only ‘■j>erson 
therein ’ at the time at which ho committed the offence {I!, v. PdrihiK 
p894\ 17 Cox, C. 715); but the house wliich is set on fire must bo 
in tlio possession of someone who lives there. When an indictment for 
setting fire to a common gaol occupied by none but prisoners described the gaol 
as a house and alleged in divers counts that it was in the jio.^session of the 
gaoler and of the inhabitants of a liberty and of the justices and of ])ersons 
unknown, and it ajijicared that the gaoler did not liv(‘ in the gaol, it was held that 
the indictmentcould not be sup lorted {R. v. Coa/o,r(l.S-i()),.2 Cox. C. C. bo), lint 
it ap]iears that tho jirisoner cou d have been convicted if tlio gaoler's house had 
been jiart of the gaol (i/joA) ; see R. v. Donnacnn (1770), 1 Leach, 09; and R. v. 
hiiiihrtjf (iSol), 0 Cox, C. C. dOt). It is also necessary that a jierson should bo 
within at tho moment when tho hou.so itself (as distinguishf'd from an outhouse 
etc.) is set on lire (/f. v. H7//vYa (LSd 1 ), 1 Cox, C. (’. bS; R. v. /’h-trArr (1,SI5), 

1 ( ar. A: Kir. 2 Id). A person charged with tliis olfonce (without any charge of 
intent to injure or dolrand any person) cannot bo convicted (d setting fire “ to 
any house” under tho Malicious Damage Act, 18bl (21 c'c 2d Viet. c. 97j, s. b, 
since for such latter olfonce tho intent to dofrau<l or injure is essential (R. v. 

(1 s l.l), 1 ( 'ar. A Kir. 7d ; R. v. y'V(7'7u'r, .sc/uv/). 

{}» Malicious Damage Act, l.S(il (24 A 2d Viet c. 97), s. :J. A building 
intended fur a house which is not finished is not a house within the nicanim** of 
this sub-section {R. v. R.hjRl (l.sb7), 11 (’ox. C. C. Ib2; R.\. Sf. liriacdU 

N li. A (’. It;]). Moi’ is a building in which it is inttuided that 
workmen shall oat, and drv Iheir clothes, a liouse within tho moaning of this 
sub-section (7/. v. yA/v/uad ( 1 S-W), 1 Car. A Kir. ddli). 

U ) It is nut necessary that the house should he furnished (y^ y. Kii/ihrcu 
(l.sdi;. b Cox, 4(H). 

(7) Iho Iniilding s(;t on fire must have lieen a stable at tlio time of tho 
ollcnce; llitMcluro an erection originally built for and used as a stable, but 
sub>c([iienlly and at the dab' uf tlni fire used for another juuposi*, is not a stable 
(R. V. (nllrif (l.S!;i), 2 Muud. A K. 47d; J!. v. J/a«soa (ls47|, 2 (ox, ('. ( ’. l,^b); 
but a stable I'einains a stabN* until some intention has been sliuwn of using it 
])ciinanc)itly fur a dilb-rent {R. v. !/a,n,nou<l \ Cox, C. C. bl) ■ 

and set' also JL \ . llnmihlnn (l.Sdd), d C. A 1*. odd). 

(r) A l)uilding to constitute an “ outhouse ” must bo parcel of ailwelling- 

]i()U>e (/A y. 87.y>Vd/rr//.^ \]. A C. 4bl ; 7/. v. l/aK,fhtZ,i 

(IS.JoK d I . A 1*. ddd). 'J husit does not include an unlinishcil ilwelling-bouso 
w lici e niat(*i lals are deposited {R, v. ,87. Rriarc/ls^ ; ora buildingstanding 

apart fiom the nearest dwelling-house, and wholly unconm'cted therewith {R. v 
y/ae,//7oa, yc y. E/Ihoh (ls;;2). 1 Mood) C. C. .‘gib) or a cart-hovel 

consisting ot a stubble roof supporti-d bv ujirights in a lielil at a distance from 
other binlding.s (A* v. J'armt (l8;H), b C. A 1>. 402). An erection within tho 
cmtilage oi a dwolling-lnjuse may, however, be an outhouse tliough not actually 
adjoining, as a schoolroom sejiaratod Iroiu the dw('lling-Iiouso by a nai’row 
pas'^age and partly covi-re-l l,y ilm roof thereof (A8 v. Il7/7cr (isld). lius.s. A Uy. 
29d), OI a slied in a farmyard timeed in along with tiie dwelling-house but nut 
contiguous therelo (A. v. (1 ,s;H), 1 ,A[uod. C. C. :J9S) ; or a l>ig-slyo 

0 ])emng into a )aid in coiiimun with the dwelling-house and bmced in along 
with thejhyidliii^hou.'^o (A. v. .Aue-.s (],S4 4), 1 Car. A Kir. Ood ; see also A*, v. 
Ao/A( l,9d), 2 Last, W ( 1021). MHiere tlie (U’ccUon is wliolly unconnected 

\utli a d\\(41ing-lionse, tlu' actual distance b\' which it is si^purated is immaterial 
(A'. V. Jlaninii.ud (IMI), 1 (’ox, (’.(’. bO) 

(y) An unlinished dwclling-liouse used for tho ]>uiposts of a barn is not a 
barn (A. v. .87. Rnurdl.-i [I nhahHn uU) (l,s2.S', S IJ. A (’. 4(i]). A person 
wlio set-^ liio to a stack, as a natunil and probable consiMpienco of which a 

barn is burnt, is indictable tor sotting fire to the barn (A. v. Cooper (18.43) d 

C. A r. ddd'. 

/ 

(y) An election used for storing building material has been liehl to bo a shed 

3 D 2 
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urn? h,’ ''“‘■wing (/o or erection 

orm, I rc fl. “ W “'P'”'? »■’ »"J ‘ratio or nMiiiiteclore 

the' offendVr nr f same be in the possession of 

or dpfr ] n thereby to injure 

bouse or ntbpi 0 ) to ouny station, engine-house, ware- 

port doH) h'^hling belonging or appertaining to any railway, 

nnh in • r °tlier navigation (/) ; ( 5 ) to any 

K m m ‘ above-mentioned belonging to the 

n slw ^hy, borough, poorlaw union, 

nn o ’ pm 1 ’ T ‘'“f “ii'^orsity or college or hall thereof, or any 

an to lrv ’“.’^’"tained by public subscription or contribution (ai) ; 
‘niv ^ vessel whether complete or unfinished (n); ( 7 ) to 

any mine of coal, cannel coal, anthracite, or other mineral fuel (o). 

m- fn l’"/V‘’h“jent for any such offence is penal servitude for life 

t4n In, ^ ^ hpprisonnient for not more than 

nndm- '■■ ^ without hard labour, or if the offender is a male 

iiiidoi sixteen years, with or witlioiit whijiping (p). 


2^Cox Pc isn’^T^^"^'’ bat see It. y. 3nn>soH (IS47), 

Avwa’ siijmi) ' '' ^ uo diileroiico liow the erection is covered in (R. v. 

inimiim- unfinished may be a building within the 

but ‘/inrre Mt if f’"" (ISTl), 12 Cox, C. C. 106, C. C. 1?.), 

p. 108) ^ ‘ ‘ho external walls are complete (ibid., per Keixy, C.B., at 

'Ifi T (bS-lT), 2 Cox, C. C. ISO. '■ . 

to st'ito tn leld that in an indictment for this offence it is not necessary 

o state to whom the house belongs (It. y. N.,rhmH (1872), 12 Cox, C. C. 148, 

must be an f, (1828), 1 Mood. C. C. 182, that there 

Di’isoner nnrl t] - ( iiJ.luie or dcframl some third jierson not identified with the 
nf doiiH^'liTtn '*■ settiri" fire to her liusband’s house for the purpose 

7 ct 8 Geo 4 iiiUiry did not commit an offence under etat. (1827J 

l)ania-o IVt ^Kn d Malicious 

Act 18SO v 4 r v~ f ' Cilice the Married AVomen's IVoperty 

of settiiiL^ firn\n /■ P husband may bo found fi:uilty 

hut no criininai iirnno l r wife of settin^^ fire to her husband's house, 

tlio hushaiul ‘IT ] such an ollence can bo taken under that Act while 

rnvac S ^-hilo tlu^y are living apart as to 

to'^dher (seG respect of the jirojierty of tJie otlier while they were living 

ll) Maliri hiq T>’ *" * A ^1^*' Ultent tf> injure or defraud, see p. 7(111, ante. 

boS^ iSSioo ‘f -12. gi small pleasure 

ofronVr"/ < r n “'K. «PPear.s to be a - .shi,. or vessel” for the j.urpose of this 
(ibid s rn ' , (18y), 4 t. & P. Oei»). The same jteiiultv is provided 


ri7.;/7 o 1 '' .7 ~ j huiiiu i)L*uun\ lyi utuviuc^ 

(il'oA, s. .1,5) where the seftmg fi.e .s whh intent to ],rejudicc tho'ownL', part- 

any j'olicy of insurance upon sucli sliip or vessel, or 


owner, or underwriters of 


n o V) Wrl Vf ^ insurance upon such sliip or vessel, or 

1 A oS r r ?rf o'-o', =* PiTt-owner Ut. y. nUp (1880), 

the fn, f /? ■ , mav be guilty as acce.ssorv before 

mv ^ e ^ ; If been held that there 

aj bo aiiintent to prejudice the umlerwriter though no goods are “on board” 

tne \es_sel (/,. y. Jl, d/are. a>,pra). As to setting (ire etc. to llis Alajestv’s ships, 

mrV r to accidentally setting fire to a sliip in the course of an 

unlawful act, see It. v. I^aulhur (1877). 13 Cox, C. C. ooO, C. C. K., and p. 708, 

(o) Malicious Damage Act, 1801 (24 & 25 Met. c. tUf s. 20. 

ip) Ibid., ss. 1 — 5, 20, 42; Penal Servitude Act, 1801 (54 & 55 Met. c. 69)» 
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1505. ^ By statute ( 7 ) everyone^is guilty of felony wlio unla^vfu!ly 
and maliciously sets lii*e(l)(r) to any building other than those 
above mentioned ; ( 2 ) to aii}^ matter or thing being in, against, or 
under any building under such circumstances that if the building 
^^ere thereby set on fire a felony would be committed (,*#; ; CS) who by 
any overt act attempts to set fire to any building or to any matter 
or thing being in, against, or under any buildingtO, or to any 
shn)(a), or to any mme(b) under such circumstances tliat, if the 
same were thereby set lire to, the offenders would be guilty of felony. 

Ihe punisliment for any such olfence is })enal sery^ude for not 
moie tlian fourteen or for not less than three years, or imprison- 
ment for not more than two years with or without liard labour, and 

if the oflender is a male under the age of sixteen, with or without 
whipping (c). 

1506. By statute (il) everyone is guilty of felony wlio wilfully 
and maliciously sets on fire, or causes to be set on lire, or assists 
etc. in setting lire to ( 1 ) an}" of llie King’s ships of war, 

whether alloat or being built, or begun to be built in any of the 

Kings dockyards or in priyate yards; ( 2 ) any of the fving’s 
aiftcnals, magazines, dockyards, ropeyards, victualling oflices, or any 
of the buildings erected thereon or belonging thereto; ( 8 ) any 
timbei or materials thei’e placed for building, repairing, or fitting 
out of .'.hips; ( 1) any of the King’s military, naval, or victualling 
stoie^ or otlier ammunition of war ; (a) any place where such stores 
oi ^ammunition are kept, placed, or dej)osited. 

for tliis offence is <leath (r). 

s i: Statuir L:i\r lipvision (Xo. 2) Act, ISlCi (oG A 07 A’ict. c. 0-1). These 
olh'n. rs ;nv not triul.h' a1 sessians. 

Oy) Malu-inus J)aui:,-o Act, ISG] (21 A 2o Viet. c. 07). ss. G. 7, Ki. 

1 / ^ iiiiiiiatorial wliother it is coiintlcto or incoiinilete (7i\ v. 

( s,l). 12 ( ox, ( . ( ’. lOG. C. tj. JO'!. Hut possibly a house of which 
oil y tliM cxb-rua walls are coni].leto is not a'buildin- withiii the .s(‘ction (iM. , 

{>) -Maiirums J)<nua-e Act, ISGl (2-1 A 2.7 Viet c. 97). s. 7. A lawsoii does 
no ( oniiiii Us ollcnci; who iiicixdy sots lir<! to goods in a lumst' without any 
inUuita.n ol burnuig tin* lious.^ or injuring the owner of the liouso (/A y. C/,iM 

V. A '7, '2.; V. y"tin,.s (iss-j;,, 1 ,. Cox; c. c. 7;c 

j. \. (o / c. ( . s_ , 17) ( ox, ( . (’. ,, 7 ); and under such circuinstances, even if 
the liuuse IS hunit, he is not -uilty {J!. v. Jlntstwie. 10 Cox, C. C. 'JO, prr 

iM.lAM.y , .. at p 22 ; II. y. Xaffrass, snjinf, per Hawkins, J.), but an 

V I'V'* 1 house inay b(; inferred where the i>risoner knows that the 

pio M I <1 u Ml oi ills act will bo the burning of the house, or i.s reckless whether 
the house calcii hro or not (A*. x. XnUras., supra ; II. y. Harris, mpru). 

,1 •' ^ “I/, , what is an atteinjit by an oy(*rt act to sot fire to a 

* I’ 1' ^ "'I 1 f'b f'\ dll. wliero a ilefondant knelt close to 

f] intcmling tD set fire to the stack, but discoycring 

la 1 C wa^ walHied, blew out the match and wont away, and it was held that 
he was guilty ol an attemi.t by an oyert act to sot lire t<i a stack. 

(a) Malicious Damage Act, bSGl (2-1 A 2.3 Viet. c. 97\ s. S. 

(r) ybdicious Damage Act. bSGl (2-1 A ‘2.> Viet. c. 97\ ss. G. 7, 8, 27, ‘11; 

ena .mm in <* A< t, ls91 (.34 A d.3 Viet. c. Gil), s. 1. This oifenco is not triable 
at (fuarter se^snais. 

(./) jh.okvar.l-;, ete. Pn.t-ctioM Aet. 1772 (12 (Jeo. :5, c. 21). 

■ /’ etloiuM's under this Act are criminal whetlior committed 

in Great bnFmi or iii any of the islands, countries, ports, or places thereunto 

heloiiymy. 1 he M'lit.-iiccs of dealli under this statute may bo reeordod. The 
oUenco is not triable at quarter sessions. 
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^^9^: Everyone is guilty of felony (/) who sets fire to certain 
S 2 ^ecnied vegetable jn’ocluce (f/). 

Ihe 2)unishinent for this offence is 2 ^enal servitude for life or for 
not more than three years, or imprisonment, with or without hard 
abour, for not more than two years, and in the case of a male 
under sixteen years of age, with or without a whq^thng (A). 

1508. E\eryone is guilty of felony who sets fire (i) to any crop 
grass, corn, grain, or 2 )ulse, or of any cultivated vegetable 
2)ioduce, whether standing or cut down, or to any part of any wood, 
cop 2 )ice, or 2’>lantation of trees, or to any heath, gorse, furze, or fern 
wheresoever the same be growing (A’). 

Ihe 2unn'shment for this offence is penal servitude for not more 
than fourteen or for not less than three years, or imprisonment 
with or without hard labour for any term not exceeding two years, 
<ind in tlie case of a male under sixteen years of age, with or 
Without a whi2i2ung (/). 


(/) Malicious Damage Act, hSOl (24 & 2o \ict. c. 07), s. 17. 

(V) Aaiuclv, To any stack of corn, grain, pulse, tares, hay, straw, haulm, 
s u jblo, 01 ol Jtiiy cultnatcd vegetable ])roducc, or of fur/e, gorse, lieath, fern, 
turl ])eat,^cuals, charcoal, wood or bark, and to any “steer” of wood or bark 
y HI s. 1, . It is not necessary to aver that the stack was therebv burnt 
( '• uaw/ (ISOJ), Russ. A Ry. 2(i), or that the prisoner then and there set 

hre to the stack (//. y .SiratUns (is;n), 4 i\ A P. o48). An indictment for 
setting tire to a stack of beans or a stack of barley is good, beans being a species 

0 ^ pnlsc {J\. \ . II ovi/iran/ (18,41), 1 Mood. C. C. 424), and barloj’ a species of corn 

01 giain [It. Siratkms^ stijira), of which facts llio court will take judicial 
no ice. A mistake as to the name of the place where the oifence was committed 
IS immatorial (A. V. Uooi/fran/, supra). Material may ho collected and 

^ 1 building as well as outof doors (A*, v. Mviisoa (1847), 2 Vox, C. C. 

lM>i; but an indictmoiit for sotting lire to a “cock” of hay is bad, but 
he iiidictment would, it seems, be good if drawn under s. 10 of the Muliciou!^; 
Damage Act, ISOI y. J/'AVert-r (1871), oL C. L. 80). A parcel of un- 
threshed wheat is not a “ stack ” (P. v. Jiafif (1788), 1 Leach, 484). A quantity 
ot straw on a lorry, though it may have been taken from a stack, is not k 
stack of straw i/A y. Satc/iwell (1874), 12 Pox, C. 449, C. 0. R.); and a 
scoic 01 faggots piled 111 a loft made by a temporary floor over an archwaj’ 
btdwecn two houses is not a stack of wood (7/. v. Aris (1844), 0 0. & P. 448) ; 
y\iti legaid to the material itself, a stack of flax with the seed in it may be 
described as a stack of grain (7A v. Speuver (ISuO), 7 Cox, C. C. 189, C. C. R.); 
hut a stack ol stubble (7/. v. I^eaikr (1840), 4 C. A P. 244), or a stack of which 
the lowm- purt is cole seed straw, and the u})])er ])art wheat stubble is not a 
stack of straw (A. v. 'I otUaihain (1844), 7 C. A P. 247); nor is a stack of sedge 
and rushes a stack of straw {It. v. Batthek (1840), 2 Cox, C. C. 44). Straw in 
tins section means straw of wheat, barley, oats and rye. 

(A) Malicious Damage Act, 1801 (24 A 24 Viet. c. 97), s. 17 ; Penal Servitude 
Act, 1891 ^44 A: 44 A ict. c. 09), s. 1 . The offence is not triable at quarter sessions. 
iO XUihcious Damage Act, 1801 (24 & 24 A'ict. c. 97), s, 10. 

^ I' lax with the seed in it may be described as grain {It, v. Spencei' 
(1840), 7 Cox, C. C. 189, C. (’. R.J. A single detached tree is not “a part of a 
wood (7/. V. Barif (16-14), 1 Cox, C. C. 00, decided under tlie corresponding words 
of stiU. (182() 7 & 8 Geo. 4, c. 40, s. 17); hut if a wood is unlawfully and 
maliciously fiiyd, the means ^yherehy the otfenco is committed are immaterial; 
therefore a pi'isoner is guilty if he sets fire to a summer-house in a wood, and 
f^io^wood is burnt in consequence of such act (7i. v. Juries (1841), 9 C. & P. 

(/) Malicious Damage Act, 1801 (24 & 24 Viet, c, 97), s. 10 ; IVnal Servitude 
Act, 1891 (44 A 44 A ict. c. 09), s. 1. The offence is not triable at quarter 
sessions. 


I* 
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1509. Everyone vlio by any overt act attempts to set fire to 

any stack of corn etc. or to any crop of hay etc. (m) under such Malicious 
circumstances that if the same were thereby set fire to the Damage to 
offender would be guilty of felony, is also guilty of felony. Property. 

The punishment for such an offence is penal servitude not Atturni.r to 
exceeding seven and not less than three years, or imprisonment set tire to 
^yith or without hard labour, and if the offender is a male under of com 
sixteen, with or without a whipping (a). 


Sub-Sect. y. — Irtjnri/ hy Kxylosives. 

1510. Everyone is by statute (o) guilty of felony who unlawfully 
and maliciously causes by any explosive substance ( p) an explosion 
of a nature likely to endanger life or to cause serious injury to 
property, whether any injury to person or property has been 
actually caused or not. 

The punishment for this offence is penal servitude for life, or for 
any term not less than three years, or imprisonment with or without 
hard labour for not more than two years (^t. 

1511. Everyone is by statute (r) guilty of felony who unlawfully 
or maliciously within or (being a subject of the King) without the 
King’s dominions (1) does any act with intent to cause by an 
explosive substance, or conspires to cause by an explosive substance, 
an explosion in the United Kingdom of a nature likely to endanger 
life or to cause serious injury to property ; (2) makes or has in his 
possession or under his control any explosive substance with 
intent by means thereof to endanger life or cause serious injury 
to property in the United Kingdom, or to enable any other person 
by means thereof to cause such injury etc. The offence is complete 
whether or not any explosion takes place or any injury to person 
or property has been actually caused. 

The punishment for tliese offences is penal servitude for not 
more than twenty or not less than three years, or imprisonment for 
not more than two years with or without hard labour, on condition 
the explosive substance is to be forfeited (s). 

1512. Everyone is by statute (/) guilty of felony who makes or 
knowingly has in his possession or under his control any explosive 

(m) S('o Maliciou-s Dama^-o Act, iSiil (‘J4 A ‘J.j Viet. e. i»7), ss. 1(J, 17. 

(a) Hid., ti. IS; IV-ual iSurvitudo Act, ls‘Jl (.74 A do Viet. e. ()!»}, y. 1. Tlio 
oileiico is not, triablo at (juarter sessions. As to tiiroatcniiig to set tiro to 
buihliiigs etc., see j). 7iU, 

(o) l-:xi»losive SuUtances Act, 1SS;J (4(i Viet. c. S). s. 2. 

(yd iKlined in s. namely, any materials tor making any exulosivo 
substance ; also any aj)j)aratus. machine, im})lement, or matt-rials used, or 
intended to be used, or adapted for eam-'ing, or aiding iu eausiu^^, any explosion 
in or with any exjdosivo substance ; also anv part ()f any siu-h a])[)aratus, 
imwiline or implement " ; s.-e U. v. (7mr/rs (IShT., 17 Cox. ('.'C. 1!>W. 

^ {<]) Exjjlosive fSuhstam-es Act, ISSd ^10 Viet! c. :J), s. 2 ; and s('e Cenal 
Ser\ itude Act, 1S‘J1 ^.71 A d.7 \ ict. e. (Ji» , s. 1. This oll'onco is not triable at 
quarter s(-s>ions. 

(r) ExploMve Suh.^tances Act. ISS.’J ( pi Viet. c. o), s. d. 

(.s) Jliid.., s. d ; and mm* i\‘iial Sorvitude Act, l>!n (.71 A do Viet. c. (i!)), s. 1. 
Tbe oU'ence is not trialde at (piartcr sessions. 

(/) Explosive Substanc(;s Act, ISSd Viet. c. d], s. 4 (1). 


Causiri" 
explosion 
likclv to 
eiidans-er 
life etc. 


Poin" act 
with intent 
to cause 
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explosive 
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Criminal Law and Procedure. 


Sect. 5. 

Malicious 
Damage to 
Property. 


Accessory to 
crime under 
Explosive 
Substnricos 
Act, 1883. 


Destruction 
of building by 
gunpowder, 


substance mider such circumstances as to give rise to a reasonable 

suspicion that he is not making it or does not have it in his 

possession or under his control for a lawful object, unless he can 

s lo^^ that he made it or had it in his possession or under his 
control for a lawful object. 

The punishment for this offence is penal servitude for not more 

lan fourteen or for not less than three years, or imprisonment 

tor not more than two years with or without hard labour, and 
lorteiture of tlie explosive substance (a). 

1513. Every person is guilty of a felonj^ (a) who within (or being 
a subject of the King without) the King’s dominions by the supply 
of or solicitation for money, the finding of premises, the supply of 
mateiials, or in any manner whatever is accessory to the com- 
mission of any crime under the Explosive Substances Act, 1883 (i). 

^ Such person may be tried and punished in the same manner as 
if he had been guilty as a prineijial (c). 

l. nder the Explosives Act, 1875 (d), in the case of certain 

offences (r) against the Act, punishable on summary conviction, 

penalties are imposed and the forfeiture of certain explosives and 
ingredients is directed. 

1514. E\ eryone is by statute (/) guilty of felony who unlawfully 
and maliciouslj’ by the explosion of gunpowder or other explosive 
substance destroys, throws down, or damages the whole or any 
part of any dwelling-house, any person being therein, or any building 
whereby the life of any person is endangered. 


{u) ExpIosive_ Substances Act, ISS.'J (-u; Yict. c. 3). s. •!(]); Penal Servitude 

Act, I SOI (o4 vV: dt>^ let. c. (59), s. L Ihisoffeiice is not triable at ouarter sessions. 

(n) Explosive f^ubstaiicos Act, 1883 (tC Viet. c. 3), s. 5. This oilenco is not 
triable at quarter sessions. 

(h) 40 Viet, c, 3. 

(c) ] hid., s. o. As to inquiries under this Act see title Explosives. 

In an indictment under the Explosive Substances Act. 1883 (40 Yict. c. 3), 
t.S O’lminal act may ho charged in dilieront counts as constituting 

(iiilerent CT'imes. and the pio.'^ocutor is not to bo jmt to his election on which 
count ho will jmocoed (j/uf/., s. V (2)). For all jnirjioses of and incidental to arrest, 
trial and iminshmont, a crime under the Act committed out of the United 
Aiiifrnom IS docinod to have hoon cominittod iii the }>]ace in wliioli the prisoner 
IS apprehended, or is in custody {ihid.^ s. 7 (3) ; see p. 277, atdf^). The Act does not 
exempt any person from criminal proceedings at comiiioii law or under some 

othei statute, but no person may be punished twice for the same criminal act 
(ibid., s. 7 (4)). 

’(/) 38 Yict. c. 1 7. 

» See ibid., ss. 9. 10. 13, 19, 22, 31, 32—37. 43, 03, 77. Most of these 

oftences are jmnishahle with jiocuniary penalties, but if the offence is calculated 
to endanger the safety or cause serious personal injury to any of the juiblic or 
the^ ])ersons employed in or about any factorv etc., or to cause a dangerous 

accident, and was committed wilfully by the jiorsonal act, personal default, or 
personal negligence of the person accused, a sentence of iinpri.sonment, with or 
without hard labour, for not more than six months may be imposed (ibid., s. 79). 
Offences under the Act may ho ])ro.secutod and penalties recovered and the 
forfeitures enforced either on indictment or before a court of summary jurisdic- 
tion (ibid., 8. 91). But a court of summary jurisdiction cannot imjiose a iienalty 
exceeding ^100 or .award a term of iin])risonment for a longer period than ono 
month. See for these offences, title Explosives. 

(/) Malicious Damage Act, 1801 (24 & 25 Yict. c. 97), s. 9. 
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To constitute this ofi'ence there must l)e an intent to destroy dc. 
a house; a mere act of uanton mischief or assault is not \vilhin the 
statute Qi). In order to “ endanger the life ” of any person it is not 
necessary that any person should receive any actual injury, provided 
he is put into peril (//) ; nor is it necessary tliat he should Ite within 
the building at the time of the danger In. Put his life must be 
endangered as a result of the damage done to the building specilied 
in the indictment. Evidence of damage to other l>uildings which 
may he inhabited is not admissible for the purpose of proving the 
endangering of life, but is admissible to show that the explosion 
was violent and calculated to do damage (It). 

The punishment for this olTence is i)enal servitude for life or for 
any period not less than tliree years, or with imprisonment for any 
term not exceeding two years with or without hard labour, and if 


the offender is a male under the age of sixteen years, with or without 
whipping (i). 


Skct. 

Malicious 
Damage to 
Property. 


1515. Evervone is by statute (/i^ guilty of felony wlio unlawfully 
and maliciously places or throws any gunpowder or other explosive 
substance in, into, ui)on, under, against, or near any i)uilding with 
intent to destroy or damage any building or any engine, machinery, 
worliing tools, fixtures, goods, or chattels, whether or not any 
explosion takes i)lace or any damage is caused. 

Though it is not necessai'v to constitute this offence that any 
explosion sliould take place, nevertlieless it must he shown that the 
exj)losive suhstaticc was in a condition to explode at the time it \\as 
tlii’own (I). 

The punishment for this offence is i)cnal servitude for not more 
tlian tourleen nor less than tliree years, or imprisoinnent for not 
more tlian two years with or without hard labour, or if the offender 
is a male under sixteen years of age, with or witliout whifiping {in). 

There are various stiUutorv jirovisions under which searches for 
and seizures of exiilosives can Ijc made (it). 


Placing etc. 
L''un|ir)\v{ler in 
SuiJdiij" etc. 


Sen- S ect. 1. — Jh uvUlion. 


1516. All persons are by statute guilty of felony who, being 
riotously and tumultuously assembled together to the disturbance 

P/) //. V. Jiru,r„ (ISli.-i), a F. A F. S21. 

ih) II. M<-n rat li (iSSl), 1 1 51IS. 

(O Malicious J );unagt‘ Act, lS(il (2 I A 2.> ^’ict. c. 07), s. 0 ; IVnal ScrvitiKlc.Vct, 
1891 (ol A jo A ict. c. eOy s. 1. This oll’ence is not triable at ([Uarter sessions. 

(/.*) Malicious Jlaiuage Act. iMil (o-i A- 2d Vict. c. 97). ss. 10. -Ij. 

(p 1 liUH, t lirowing or placing a bottle of gutijiowiler into a buiMing without 
a liglited lu>o or ()ther means to cause an ex )losiou would not be witliiii tin* 
statute; but jdacing a biiinlle of iucil'i'r mate les against a window would be 
within tb<r statut(*. l)ccausi‘ tlicy are already in a condition to cx 2 )lode bv 
contact (!l. V. >S7o/»y.a/7/ 1!) F. i;p,_ 

(/a) ^[alicious Damage Ach ISOI (2! A 2.3 Vict. c. 97). s. 10; IVnal Stu-vilude 
Act. bSlM (.31 & 0.3 ^ ict . c. 09), s. 1. This ollence is not triable at (|uarler so'^sions. 

(a) Malicious Djuiiago Act, ISOl (21 A 2.3 ^'ict. c. 97), s. jo ; K>:nl<»sive.s Act, 
187j (-18 Vict. c. 1 1 ). ss. 78 — (o ; ^,XJ^l(^^i\ o* .Substauces Act, ISS.’J (-Hi \’ict. c. 8;, 
s. 8(1). S(‘e tith' I'lxiu.osivKs. As to arrcr^t without warrant of persons sus- 
pected of ofleiic's connected with explosive sub.stances uiid(*r this Act, see 
Malicious Damage Act, bNOl (21 A 2j Vict. c. 97), s. (U ; Kxijlosives Act, l87j 
(38 Vict. c. 17), s. 7s. 


Uiotous 
doiiiulition of 
cljurchts, 
houses etc. 


778 


CwjiixAL Law and Procedure. 

Sect. 5. of tlie public peace, unlawfully and with force demolish, or pull 

Damtiffp'+n ^^^stroy, Or begin to demolish, pull down, or destroy 

ProSv church, chapel, meeting-house, or other place of divine 

' 'worship; (2) any house, stable, coach-house, outhouse, warehouse, 

oftice, shop, mill, malthouse, hop-oast, barn, granary, shed, hovel 

^ \ din^^ or erection used in farming land or in 

carrying on any trade or manufacture or any branch thereof (o); 
(3) any j^^^hlic building, other than those specified above, 
belonging to the King, or to any county, riding, division, city, 
borough, poor law union, j^arish, or place, or belonging to any 
university or college, or hall of any university, or to any inn of 
court, or devoted or dedicated to public use or ornament, or 
erected or maintained by public subscription; (4) any fixed or 
movable machinery prepared or employed in any manufacture 
or any branch thereof; (5) any steam engine or other engine for 
sinking, working, ventilating, or draining any mine, or any staith, 
building, or erection ( p) used in conducting the business of any 
mine, or any bridge, waggon way, or truck for conveying minerals 
from any mine (q). 

Evidence. 1517. To Support a charge of riotously beginning to demolish a 

house it is necessary to prove that the object of the rioters was to 
demolish the house, and that they would have demolished it, if they 
had carried out their intentions (/■)• 

Demolition means such demolition as leaves the house no 
house at all (a). It is not necessary that no stone should be left 
standing (/>) ; but it is not enough that the house should be reduced 
to a dilapidated state if it still remains a house; no injury short 
of the actual demolition of the walls is sufficient (c). 

If the rioters intended to demolish the house it is immaterial 
that they acted with some further motive in view, such as to injure 


(o) These erections are similar to those enumerated in the Malicious 
Damage Act, lS(il (24 & 2.3 ^ ict. c. !>“), s. .‘3, wliich imposes penalties for 
arson (see p. 770, (uite.), except that storehoube and farm building are here 
omitted. For decisions as to the meanings of the various terms used, see 
p. 770, ante. 

(p) A scaffold raised above the bottom of a mine for working a vein of coal 
level with the scaffold is an erection used in conducting the business of a mine 
{1\. V. ]l hitf nif/Innn (1840), 0 C. P. 284). As to what is a riot, see p. 471, 

ante. 

( 7 ) Malicious Damage Act, 1801 (24 & 25 Viet. c. 97), s. 11 . 

(r) n. V. Thumas (18.80), 4 V. A P. 287 ; JL v. HowtH (1889), 9 C. & P. 437 
(see Drake v. Fociiit (1881), 7 U. P. D. 201). These cases were decided on the 
repealed stat. (1827) 7 A 8 Geo. 4, c. 80, s. 8 , the wording of which is reproduced in 
the Malicious Damage Act, 1801(^24 A 25 Viet. c. 97), s. 11. If once the intention 
is proved and some act in j)ursuance thereof, the fact that completion of the 
intention was })reveuted is immaterial : but if the mob desist of their own 
accord before complete demolition, this is some evidence from which the jury 
may infer that there was no intention to demolish [R. v. Uotvell, supra). 
Destroying movable shop shutters is not beginning to demolish a house, as the 
shutters are not ])art of the freehold [R. v. JloiveU, supra). 

(а) R. v. Lmaj/urd (1842), Gar. A M. 602, ( '. P.. pur IbVTTESOX, J. 

(б) R, V. Laiujfi'rdj supra ; R. v. Phillips (1842), 2 Mood. C. C. 252 (where the 
chimney was left standing). 

(c) R. V. Adams (1842), Gar. A M. 299. 
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Bonieone there (d ) ; injuiy done not ^yith the object of demolishing 
the house, but merely with a view to seizing a person who has taken 
refuge there, does not constitute the otience {(') ; nor does the 
demolition of a house in the assertion of a supposed right, although 
the demolition is accompanied by a riot (/'). 

The demolition may be accomplislied as well by fire as by any 
other means (//), and in sucli case it is not necessary that the 
oflender should be indicted for arson (//). 'Where a house has been 
demolished by fire l)y rioters, a rioter who was present after the 
commencement of the demolition may be convictetl as a principal, 
altliough there may be no proof tliat he was present at the time the 
lire was lighted (/). 

Persons are “ riotously ” assemljled together wliere their 

• * ^ 

assembly is attended with circumstances of alarm or terror to any of 
tlic King’s subjects ( y). 

The punishment for any such offence is penal servitude for life 
or for any term not less than three years, or imiirisonment for any 
term not exceeding two years with or without hard labour (A ). 

1518. All persons are by statute!/) guilty of !i misdemeanour 
who, being riotously and tumultuously assembled together to the 
disturbance of the j)ublic peace, unlawfully and with force injure or 
damage any cliurch or any of the erections or things specified 
aliove (///)• 

The })unishmGnt for this offence is penal servitude for not exceed- 
ing seven years and not less than three years, or imprisonment 
not exceeding two years with or without hard labour (//). 


Sect. 5. 

Malicious 
Damage to 
Property. 


Damage to 
churches etc. 
by rioters. 


{<() U. V. Iluirdl, <) 1>. -I;J7 ; 7'. V. juat (i C. A P. 320. 

{t) R. V. Rria- o (’. p. oio. 

(/) R. V. Ltunjj'ortl (1812), Par. A M. 002, (’. (’. IE As to ns.sortion of a 
suppo^tMl light, s ('0 i>. 7(iU, See Ri. v. Clcntms, [ISOS] 1 U. D. oo(i, P. P. R. 

(y/) R. V. IIo<nH (1830), 0 P. A P. -i;J7. 

(4) R. V. Pur. A M. (i(il ; R, v. (1812), 2 Dowl. (\. s.) 

408. 

(i) R. V. Snniison (1812), (.'ar, A OfiO. This is on tho gronntl that tho 
offonco ccnisists not .^iioply in tlio faet destroying a hous<3 by lir<‘, hut in tho 
combined lact of riotoii.-;ly as.seuibling, and during tho riot dumolishing tho 
liouso. A ])ers(»n may ho convicted of tho olTonca) who during tho domolitioti of 
a liouso by lire has thrown articles of furnituro into a firo which has boon iiiiulo 
outside tlio liouso, if th(! jury tind that ho was knowingly encouraging and 
taking j)ait in tho gfuioral design of destroying tlio house and furnituro [R. v. 
y/ar7a.5 ( 18 12), Par. A M. GUI). 

(/) Even to one person (/A v. Lamj/onl (1812), Par. A Jf. 002, P. P, R.) ; 
Field V. Meiroixditmi (/Acf nr/), [1007] 2 K. P>. 8d3. See )►. Fi\,ante. 

(A-) Malicious iJamago Act, iStU (24 A 2o Viet. c. 07;, s. 11 ; 1 Vnal Servitude 
Act, 1801 l A do \ iet. c. 00), s. 1. This olfonco is not triable at (jiiartor 
sessions. 

(/) Malicious Pamago Act, 1801 (24 A 2d Viet. c. 07). s. 12. Any person jnit 
on trial lor demolishing etc. under s. 11 may be found guilty of injuring under 
ti. 12 and j/uiiished accordingly. Tlio object of s. 12 is to jiiovide htr ca.ses 
where there is no .^uliicient evidence of an inteiiti(»ii to proceed to tlio total 
demolition of a house etc., and wliero no such intent (‘ver existetl, but wlioro 
there is a riot and injurv done (Greaves, Criminal Ponsulidatioii Acts, 2nd ed., 
218). 

(?/i) S* c }). TT'S, (tide. 

(/i) Malicious Paniage .\et, l8(il (*J J A 2d ^'ict. c. 07), s. 12. This oll'ciice is 
not triable at (piarler sessi<nis. 


SCO 


t 



Criminal Law and Procedure. 


Sect. 5. 

Malicious 
Damage to 
Property. 

Injury to 
hou-e by 
tenants. 


Sub-Sect. 5. — Demolition hy Tenants. 

1519 . Eveiyone is by statute (o) guilty of a misdemeanour who, 
lieing possessed of a dwelling-house or other building or part thereof, 
held for any term or at will, or held over after termination of a 
tenancy, unlawfully and maliciously pulls down or demolishes or 
begins to pull down or demolish the same or any part thereof, or 
pulls down or severs any fixtures affixed thereto (jj). 

The punishment for these offences is imprisonment without hard 
labour, or fine, or both {q). 


Dainaain" 

“ o 

goods ill 
course of 
manufacture 
etc. 


Sub-Sect. 0 . — Damayiny Goods leiny ManK/acttired etc. 

1520 . Everyone by statute (r) commits a felony w’ho unlawfully 
and maliciously cuts, breaks, or destroys, or damages with intent to 
destroy or render useless (1) any goods or article of silk, woollen, 
linen, cotton, hair, mohair, or alpaca (or anj^ one or more of these 
materials mixed with each other or with another material), framework- 
knitted piece, stocking, hose, or lace in the loom or frame, or on 
any machine or engine, or on the rack or tenters, or in any stage 
of manufacture (.s) ; or (*2) any warp or shute of the above-mentioned 
materials ; (8) any fixed or movable loom, frame, machine, 
engine, rack, tackle (0, tool, or implement used in carding, spinning, 
throwing, weaving, fulling, shearing, or otherwise manufacturing 
or prei)aring any such goods or articles. 


{o) Malicious Diunago Act, 1861 (24 iJc 2o Viet. c. 97), s. 13. As to damage 
done in the course of a riot, see p. 77 <, ante. 

(}>) As to ^vhat iiersons niav bo considered in “possession,” see R. v. Ball 
{l,s:>l), 1 Mood. :«) ; 11. V. (1 «■!()), ‘2 Vox, V. C. (io; R. v. JValhs 

(is;i:>), 1 Mood. (’. V. .dl-I ; R. v. Allison (lSd3), 1 Cox, C. C. LM ; R. v. Kimbrey 
(1S51), () Cox, C. C. 401. xVs to fixtures, see title Laxiilukd axd Texaxt. 

((/) This offence is triable at quarter session.s. 

(?•) Malicious Damage Act, 1861 (24 A 2o Viet. c. 97), s. 14. Ihe ^oid 

“ feloniously ” must be used in the indictment for such an offence {R. v. Gray 

(1864\ 9 Cox, C. C. 417. C. C. Ih ; so also must the words “ unlawfully and 
maliciously ” (//. v. Lewis (1830), 2 Eussell on Crimes, 799). An indictment m 
sucha case allegingthat an offence was committed “feloniously, voluntarily ana 
maliciously’’ instead of “unlawfully and maliciously” is bad (R. v. Reader 

(1830), 4 0. A P. 24o). , . ^ r ■ r 

(*’) Tho jiroce.ss of manufacture continues until the article is fit for imineaiaie 

sale. Therefore an article which is comjdote so far as manufacture and texture 

are concerned, but requires to be dyed before it will be fit for the market, is sti 

in process of manufacture [R. v. Uoodhead (1836), 1 Mood. A 0'19, ( eci e 

uiuler the corresponding words in the stat. (1827) 7 & 8 Geo. 4, c. 30, s. }. 

(G Malicious cutting of tackle is a complete offence, and it 

aver or prove an intent to destroyer render it useless {R. v. Smith ”, * 

C. C. 198). Thecords used to raise the “harness” or working body ot a 

constitute tackle (ihid.). Qmerc, whether the cutting of the “ I’mih is 

ends of the woollen threads generally left in the machine when 0 _ 

finished) is an offence ; cutting the thniin is not cutting warp, 
the prisoner cut the thrum mav be given in evidence in support or a 
cutting “ tackle ” in order to show that the act was done ^*7 W' 4 

The wording of the section is different from that of the stat. (bS-G ' ^ -uigg 
c. 30, and tho cases under that statute are longer applica e as^ of 

for cases under s. 14 (see 7?. v, Chgy (1848), 3 Cox, C. C. 2. ). .•„onerative is 
part of a frame without which the frame A.fno- replaced and 

damaging” a frame, although the renwyed part IS capable o n I . 459; 

'60 making the framecompleteand work«i>lo (7A V. Tucf-y (182 ), w - • 

compare R, v. Fisher (1865), L. R. 1 C.^. 7, C. C. P.). 
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The punishment for this ofi’ence is penal servitude for life or for not 
less than three years, or imprisonment with or without hard lahour 
for not more than two years, or if the offender is a male under si.xteen, 
whipping (ii). 

1521 . Anyone is by statute (a) guilty of felony who by force 
enters any house, shop, building, or place with intent to commit 
anv such offence. 

The imnislniieiit is the same as for the last-mentioned offence (/>). 


1522 . Everyone hv statute (c) commits a felony who unlawfully 
and maliciously cuts, breaks, or destroys, or dania^e.s with intent to 
destroy or render useless, (1) any lixed or moyahle machine or 
engine used, or intended to ho used, for sowing, reajiing, mowing, 
threshing, ploughing, or drawing, or for performing any oilier 
agricultural operation (d) ; (‘2) any machine or engine (r), or any 
tool or ini])lement lixed or moyahle prepared for or employed in 
any manufacture other than that of the goods or articles specilied 
in the description of tlie last-mentioned olfences. 

The punishment for any such offence is jienal seryitude for not 
more than seyen nor less than three years, or imprisonment 
with or without hard lahour, and if the offender is a male under 
sixteen, with or without a whi[)ping (/). 


T. 7 . — Ihdriiijiiiii Trets etc, 

1523 . I’E’eryono commits a felony (q) who unlawfully and 

maliciously cuts or otherwise destroys any hop-hinds growiim on 
poles in any plantation of liojis. 

The punishment is penal seryitude for not more than fourteen nor 


(//) Miilicious J);niia;rO Act. 1S(J1 (21 W 2-> Yict, c. U7), .s. U; Penal Seivitinlo 
Act, ISO] (,'j1 X ')o \*ict. c. j;. 1, 

{a) Ihui. 

(6) 

(r) / tjid., s. 1 i). 

(W) Such (ii>rl:i(:oiiiciit of parts of a inachino as will ])revcnt the inachino from 
WOrKing, and may ultimately <‘auso d:ni)a;;o to I'f'^ult, con.stitiitcs “ damai^o'’ to 
a machine, allhou^di it tlio displaced jiarts Ijo restored tin* inachino will iiecomo 
workahle^(P. v. /■cs7er (iSfJd), L. U. ] ( 7 , ( ( ’. p. ; comparo A', v. Tartu 
(1821), Un.-^s. Oc Py. -1,72 ; and even a di>.plaeement <n’ disarrangement of a 
inachino which causes a frilling injury witliout jn’eventing the inachino from 
working constitutos “ dainago ” (U. v. V-’eahr (hs.72;, h ( 'o\. C. C. 2 d). 

(e) the “silling' f)ii which a inachino rests is part of tlio inachino ( 7 /. v. 
Foster, 

(/) Malicious Damage Act, ls(il (2i \ 2d Viet. c. !l7', s. Id. An indictment 

nndor lliis section must allege tliat the act was done feloniously” (/.*. v. (nu,/ 
(186-4), e t ox, i . 0. 417, C. ( lh\ In orderto constitute this oll'enco it does not 
app^r to 1)0 m-eessary that th(' machine should ho jneeed togetlicr and n'adv for 
use; ^it Tna\ ha\e heen taken to pieces and he in dillVient jilaccs ( 7 /. v. .l/nc/.vrt/ 
(1831), -1 < . A 1*. -MS ; or certain pai'ts not e.-.-'ential to the working may be 
wanting!//, v. liarflelt (ISSI), 2 Deanm, Dige.^t of Criminal ],aw, IdlT; 7/. y. 
Chubb (iS.'Jly 2 Deacon, Dlge^t of Criminal l.aw, IdlT ; and .site note(</), .sc/o-o). 
AVhoro a machine has already been so far de.-^troyed as to ho incapahlo of 
working the d(.->tni(‘tion of the reinaining parts i.'^ not tins destruetimi of a 
“machine” (7/. v. IIV.d(ls;U ;. 2 Deacmi. i)lg-‘^t of Ciiminal Law, IdhS;. This 
offence is triahh* at •|narter sessions, 

(j) Malicious Jtaintigo Act, 1861 '24 A 2d \‘ict. c. 67), s. 19. 
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Sect. 5. 

Malicious 
Damage to 
Property. 

Destroying 

trees. 


Destroying 
plants etc. 


less than three years, or imprisonment with or without hard labour, 
and if the offender is a male under sixteen, whipping (h), 

1524. Everyone by statute (i) commits a felony who unlawfully 
and maliciously cuts, breaks, barks, roots up, or otherwise destroys 
or damages (A*) (1) the whole or part of any tree, sapling, or shrub, or 
any underwood growing in any park, pleasure ground, garden, 
orchard, or avenue, or in any ground adjoining or belonging to any 
dwelling-house, in case the damage done exceeds the value of £1 (1 ) ; 
(2) the whole or any part of any tree etc. growing elsewhere than in 
the places above specified, if the damage done exceeds £5 (m). 

The punishment for such an offence is penal servitude for 
not more than five nor less than three years, or imprisonment with 
or without hard labour for not more than two years, and in the case 
of a male under sixteen, with or without a whi2)ping(w)- 

If the damage done to such tree, sapling, shrub, or under- 
wood (wherever the same may be growing) amounts to Is. 
at the least, the offender may be tried summarily and fined or 
imprisoned (»). But anyone who, having been twice convicted of 
this offence, again commits such offence is guilty of an indictable 
misdemeanour. The punishment on conviction of such mis- 
demeanour is imjwisonment, with or without hard labour, and if 
the offender is a male under sixteen, with or without whii)ping (o). 

1525. It is an offence punishable on summary conviction (p) to 
destroy or damage with intent to destroy any plant, root, fruit, or 
vegetable production growing in any garden, orchard, nursery 
ground, hot-house, green-house, or conservatory. But anyone who, 


(li) !^^alicious Damage Act, ISGl (24 & 2o Yict. c. 97), s. U) ; Penal Servitude 
Act, 1S91 (ar A ,~)o Viet. c. 09), I. To constitute the oftence of “ destroy- 
iiui‘,'’ it is necessary to sho\v that tlie plant was not nierelv crushed, but killed 
{R. V. Jiouvhcr (1N41), o Jur. 709) ; as to setting fire to crops or stacks of com ; 
see p. 774, ante. The offence is triable at quarter sessions. 

(/) Malicious Damage Act. ISOl (24 A 2o Viet. c. 97), s. 20. 

[lA In n. V. Tatfh/r (KS19). Ku.ss. A Ry. 373, decided under a statute (9 Geo. 1, 
c. 22^ which makes it an offence to cut down or otherwise destroy, it was held 
that the cutting down of trees without destroying them was an offence within 
that Act. It ther(‘fore seems that it is an offence under the Malicious Damage 
Act. 1801 (24 A 2o Viet. c. 97), to cut etc. trees although they are not totally 

destroyed. 

(/) Malicious Damage Act, 1801 (24 A 2o Viet. c. 97), s. 20. The indictment 
should state that the damage was done “ unlawfully and maliciously ; 

“ feloniously” is not enough {/A v. />(-?/'/> (1830). 2 Uussell on Oriincs, 799). 

[m) Malicious Damage Act, 1861 (24 A 2o Viet. c. 97), ss. 20, 21. j 

Servitude Act, 1891 (od A oo Viet. c. 09), s. 1. Damage to the amount specified 
must ho (lone all at one time {li. v. inifiams (18()2), 9 Cox, C. C. 338, 
(’. C. Iv. (Ir.) ), and must he exclusive of consequential damage (It\ v. Whiteman 
(18j 4\ 0 Cox, C. C. 370, C. C. R.). 

(e) '.Malicious Damage Act, 1801 (24 A 23 Viet, c, 97), s. 22; see too, vbnW 
s. o3. 

(r>) Ihid. The offence is triable at quarter sessions. . 

( p) Malicious Damage Act, 1861 (24 A 23 Viet. c. 97), s. 23. The punishment 
is imprisonment with hard labour for not more than six calendar montha. 
is necessary in any such case to ju’ove the intent to destroy or damage, ^ * 
any plant etc. is destroyed or damaged the intent may be inferred, but ii 
is no destruction or substantial damage no offence is committed (Rtey v. y 
(KSS5), 30 J. P. 308). 
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Sect. 

Malicious 
Damage to 
Property. 


having been convicted of this offence, again commits sucli offenV> 
commits a felony (q). 

The punisliment for such felony is penal servitude for not more 
than five nor less than three years, or imprisonment with or without 
hard labour for two years, and if the offender is a male, with or 
without a whipping (r). 

Sub-Sect. S . — Ltjtiries to Mines ifr. 

1526 . Everyone b}; statute (s) commits a felony who unlawfully injury to 
and maliciously (1) causes water to be conveyed or run into any 
mine or subterranean passage communicating therewith with intent 
thereby to destroy or injure such mine, or hinder ordelay the working 
thereof (i) ; (2) witli the like intent fills up, obstructs, or damages 
with intent to destroy, obstruct, or render useless any airway, 
waterway, drain, pit, level, or shaft of or belonging to any mine (t.)] 

(3) pulls down or destroys or damages with intent to^lestroy or 
render useless any steam engine {a) or oilier engine for sinking, 
draining, ventilating, or working or assisting in sinking, draining, 
ventilating, or working an}' mine, or any appliance or apparatus in 
connection with any such steam engine or other engine, or any 
staith, building, or erection (/;) used in conducting the business of 

{q) Malicious Damage Act, ISOl (2-1 A 2.) Vict. c. ifV), s. 2;j. 

{/■), Ibid. ; JViial Servitude Act, IMU (.>1 \ -Vj Xn-i. c. .s. 1. The oll'eiico 

is triuble at ([uarter sessions. The olU'iico oi‘ uiilawftillv and maliciously 

lo ^ } 111^ otc. any cultivated root used for the food of man or b('a>t or for 

incdicino, distilling or dyeing, or lor or in tho course of any manufacture, ami 

growing in any land, open or inclo.sed, not being a ganhui, orchard or iiursory 

ground, is only punishable ou summary conviction (Maliciou.s Damage Act. 1S(U 

(2 1 aV 2o Vict, c. eT), s. 24). The olfouco of uiilawfull v ami mahciotislv cutting, 

boating, throwing down, or destroying any fonc(> of any dcscri])tion, or any wall, 

stile, 01 gate, or j)art therool, is also i)unishahle oiilv ou summarv conviction 

{ibid., 8. 2.>). 

(,s) Malicious^ Damage Act, ISfil (21 2o Vict. c. PT), s. 2P. 

(^) this provisii)!! docs not exti'inl to any damage committed underground by 
any owner of any adjoining mine in workings the same, or hv anv person 
duly employed in such working (Malicious Damavo Act, Ishl (21 A 2.) 

Vict. c. 9i). H. 28). As to setting lire to mnies, see p. 772, a/ifr. In li. v. Jones 

ill an imii(;tnient under llio slat. 7 aV S (leo. 4, c. SO, 

6. h, it was hold th;it the mine miglit be laid us the projiorivof the person in 
j)osso.''sioii of and working it, though only an agent for others. <jn-i re whether 
iii an indictment under the ^^alu:ious Damage Act, ISlil (21 a'c T'j Vict. c. P7), 
it i.s necessary to allogo or prove wiio'^e the property injured is (see II. v. AV/c- 
houit (1S72;, 12 Cox, C. 1 . 14W, ( . H.), A person wlio closes the airwav of a 

mine in the exorcise of a supposed right does not commit a criminal olTeiice for 
in such case ho cannot bo said to be acting maliciouslv ill. v. ( 187(1), 

Asoivant wlio closes such airway under orders of his master, holieviiig liis 

inastei s allegation that lie has a right so to cleso it, iloes not commit a criminal 

oitcuce, oven though the inastiu- knows lie has no .such right, hut if tlie servant 

knows tliat the master is acting maliciouslv ho is guilty of the olVence ill. v. 

James (1837), 8 C. aV P. IIJI). ‘ 

(a) Damage to a cylinder (known as a “ drum ") whicli a steam engim' causes 
to levohe and taky u]) rope is not damage to the steam engine (//. v. 

bam (1810), P C. A P. 2.M) To set a .^team engiiu' going- without I he machim'i'v 

being attached, so tliat the engine works with giaait \(docitv and is damaged, is 
to damage the steam engim* (A', v. Xm-ris (isid), U ( ’. A P. '211). 

(/)) A scalTold erected above the bottom of a mine for working a vein of coal 
on a 1 g\ el with the scaliold is an creetKjn U''ed m comlucting tlie husincb'js of a 

mine (/A V. n7o7A7,y/eoa (1810), 'j (;. A 1*. 2 ;J 1 \ 


784 

Sect. 5. 

Malicious 
Damage to 
Property. 


CimrixAL Law and Pkocedure. 


I 

mine, or any bridge, waggonway or trunk for conveying 
rals from any mine, whether such emrine sfn,-ih Uniim., ® 


any 

« ” 7 “ 

• Irt ■ — AA W \y y AJJlfig 

minerals from any mine, whether such engine, staith, building^ 
election, bridge, waggon way, or trunk be completed or in an 
unfinished state (c) ; or (4) who unlawfully and maliciously stops 
oistiucts, or hinders the working of such steam or other engine* 
appliance, or apparatus, with intent thereby to destroy or damage 
an\ mine, or liinder, obstruct, or delay its working (c/) ; (5) whoffy 

tlirough, severs, breaks, or unfastens, or damages, 
witli intent to destroy or render useless, any rope, chain, or tackle 
(of y liatsoever material) used in any mine, or in or upon any 
inclined plane, railway, or other way, or other work whatsoever, in 
ail} vise belonging or appertaining to, or connected with, or 
eniployed in any mine or tlie working or business thereof. 

Ihe punishment for any such offence is penal servutude for not 
moie tliaii seven or not less than three years, or imprisonment, 
vitli 01 without hard laliour, for not more than two years, and if 
the offender is a male, with or without a whiiiping (c). 


Sub-Sect. d.—LfJiiries to Scabanks etc. 

Injury to 1527. Ev eryone hy statute (/) commits a felony wlio unlawfully 
au -s e c. maliciously breaks down, or cuts down, or otherwise damages 

or destroys, any seahank or seawall, or the hank, dam, or 
wall of or belonging to any river, canal, drain, reservoir, pool, or 
marsh, whereby any land or building shall he or he in danger of 
being overllowed or damaged ; (2) throws, breaks, or cuts down, 
levels, undermines, or otherwise destroys any quay, wharf, jetty, 
lock, sluice, lloodgate, weir, tunnel, towing-path, drain, watercourse, 
or other work belonging to any port, harbour, dock, or reservoir, or 
on or belonging to any navigable river or canal. 

The punishment for this offence is penal servitude for life or for not 
less than three years, or imprisonment rvith or witliout hard labour, 
and if the offender is a male under si.xteen, with or without 
whipping 


Injury to 
seawalls, 
M'aterways 
etc. 


1528. Everyone by statute (//) commits a felony wdio unlawfully . 
and maliciously cuts off, draw's up, or removes any piles, chalk, or 
other materials, fixed in the ground and used for securing any seahank 
or seawall, or the bank, dam, or wall of any river, canal, drain, 
aqueduct, marsh, reservoir, pool, port, harbour, dock, quay, wharf, 
jetty, or lock, or opens or draws up any floodgate or sluice, or does 
any other injury or mischief to any navigable river or canal with 
intent, and so as thereby to obstruct or prevent the carrying on, 
completing, or maintaining the navigation thereof. 

The })unislunent for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 


(c) yifilicious Damage Act, ISUl (24 A 26 Viet. c. 07), s. 29. 

(-/) I hot. 

(e) Ibid., 8S. 28, 29; Penal Servitude Act, 1891 (54 & 65 Viet. c. 69), e. 1. 
The offence is triable at quarter sessions. 

( /) Malicious Damage Act. 1861 (24 (fc 25 Viet. c. 97), s. 30. 

{</) Ibid. : Penal Servitude Act, 1891 (54 A 55 Viet. c. 69), s. 1. The offence 
is not triable at (quarter sessions. 

(h) Ibid., s. 31. 
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without hard labour, and if the offender is a male under sixteen 
years of age, a whipping (i). 

bystatute (/Oguiltyof amisdemeanour (1 ) who 
unlawfully and maliciously cuts through, breaks down, or otherwise — 
destroys any dam, floodgate, or sluice of any fishpond, or water 
which IS lu-ivate property, or in which there is any private ri-ht of 
nsheiy, ^uth intent to take or destroy, or so as to cause the loss or 
destruction of the fish therein, or puts any lime or other noxious 
material in any such pond or water, or in any salmon river (/j, with 

intent to destroy any fish that may there be or may thereafter be 
put therein ; (2) cuts through, breaks down or otherwise destroys 
or injures the dam or floodgate of any mill-pond, reservoir, or pool. 

Ihe punisliment for this offence is penal servitude for not more 

than seven nor less than three years, or imprisonment with or 

A\ithout h<yd labour and if the offender is a male under sixteen, 
vitli or without a whipping (/a). 

SuI 3 -Sect. ]i).~l„Jur,\s to IlrUhjrs etc. 

1530 . Everyone hy statute (n) commits a felony who unlawfully 
and maliciously (1) pulls or throw.s down, or in anywise destroys, 
any In idgo, whether over any stream of water or not, yiaduct, or 
aqueduct, oyer or under which any highway, railway, or canal shall 
pass ; or (2) does any injury with intent to rendeV, and so as in 
tact to render, such bridge, yiaduct, or aqueduct, or the hin-hway 


Destroying 
bri'lges etc. 


(i) Pya.l Sorvitud. Act, 18!H (.>1 & o.', Viet. c. Oil), ... 1. An Act of Parlia- 
Jiiont laakin^^ it ,ui (dfciico to place an obstraction within ton feet of lii'di-wator 
mark of a havoii only applies to an obstruction in a i.luco where a ri-ht of way 

exists, and does not takeaway tl.o ri.dits of individuals whoro tliero "s ir«ucli 
nyh of ryay (//arm/ v. Worship (ism), 1 ]!. & S. ASl). 

Act ISi.i (,ib A .i, ^ ict. C ,1), s. IS; and see title FlsiiKKirs. ^ 

pj *> 0 (' r>alinon rishfrv Act \H7'A (’id x- a? Vi/.f .. ’•i\ i i /> i- 
[laOo] e Iv, li. 7.i8, ('. (■; IP ’ 'at. c. ,1). ,s. 1,J, aiulA. V. \asn/, 

Act lH,.i (.is A ,i, \ ,et. c. ,1), s |;i ; Penal .Servitode Act, ISlll (o4 A 55 Viet 

pcruiim.s u nit. 1 tlio Salmon iMshorv Act, mcl r21 A Viet c lOM) s 5 who 

othoi.jo.sn iKui H. tho oxoivi.o of any right, cau.o or lAowin-^h' pSit’ to ilow 

rov’niluUarirthme '!« 1'“^ "'t'* ‘‘W waters cooraio'og salmon, o.' 

tho waters to noison rVl («• solid matter to such an e.xtont as to cause 
pursuance of a Ic^-il ri.U f V ^vhere a person does any such act in 

Lirmle'^s Tim \% i- means to render such matter 

c • 1 rmht o f " acquiring a 

misanco (i/ud.;, these penalties are recoverable on summarv conviction 

use dvieunito or . i yoiiMctiou aro also incurred by persons who 

ubl c ‘If'^trov lish either in a 

0 & c r b (Dynamite) Act. mVV 

^ 10 T] ’ *'/'‘‘«hwater Fisheries Act, ISTS Ml A 42 Viet c da) 

isknds of an'^nlS^ pJace within the Dritish 

implements liy cuttiop/o. oTwwir m ^0 <«■ .iestroy iisliioK 

(Sea Fisheries Act, (.pi &'.,7 Vm c u ) ”! o t 

(u) Malicioos Dmmum Act l«hl fM A -r.fV L ! ..-f P 

Act, Ih.ll (ot A ,m y,; . OP), 1 -pp^, otl'eoco is not triable at (, mu ter 

sessions, bee also title llioiiWAYs, .Stkeexs, .and Bkidges. ^ 
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Obstructing 

railways. 


railway, or canal passing over or under the same, or any part 
thereof, dangerous or impassable. 

The punishment for such offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour, and if the offender is a male under sixteen, with or 
without a Avhipping (o), 

1531. Everyone is by statute ( 2 ^) guilty of a misdemeanour who 
unlawfully and maliciously throws down, levels, or otherwise 
destroys in whole or in part any turnpike, gate, or toll-bar, wall, 
chain, rail, post, bar, or other fence (q) belonging thereto, or set up 
to prevent passengers passing by without paying any statutory toll, 
or any house, building, or weighing engine erected for the better 
collection, ascertainment, or security of any such toll. 

The punishment for this offence is imprisonment with or without 
hard labour, or fine, or both (?■). 

Sub-Sect. 11 . — Injuries to Raihvays. 

1532. Everyone by statute (s) commits a felony who unlawfully 
and maliciously jmts, places, casts, or throws ujion or across any 
railway, whether public or private (u), any wood, stone, or other 
matter or thing ; or takes up, removes, or displaces any rail, sleeper, 
or other thing belonging to any railway ; or turns, moves, or diverts 
any points or other machinery belonging to any railway; or makes 
or shows, hides, or removes any signal or light on or near any 
railway ; or does or causes to be done any other act with intent to 
obstruct, upset, overthrow', injure, or destroy any engine, tender, 
carriage, or truck using such railway (/>). 

The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour, and if the offender is a male under sixteen, a w'hipping (c). 


fo) Malicious Damage Act, 1861 (24 & 25 Yict. c. 97), s. 33. 

Ihid.^ s. 34, Since the passing of the Act turnpike roads have almost if 
not entirely ceased to exist, but the provisions of the section may still be of 
practical importance with regard to toll-bars, toll-houses, weighing machines etc. 

(q) Ihid. 

(r) The offence is triable at quarter sessions. 

( 5 ) Ihid.y 8, 35. 

(a) (yOorman v. Sweet (1890), 54 J. P. 663. 

(5) Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), s. 35. Such an act done 
out of mischief, without the design of injuring anyone, ma}' he malicious (i?. v. 
Upton (1851), 5 Cox, C. C. 298). As to malice generally, see p. 768, unte, A 
master is liable for the acts of his servants if ho stands by while such acts are 
being done and encourages or orders them to do such acts [EoheHs v. Pretton 
(1860), 9 C. B. (n. s.) 208). Anyone who without lawful excuse (the proof 
whereof lies on the defendant) interferes with, removes, or alters any part of a 
tramway, or of the works connected therewith ; or places or throws any stones, 
dirt, w'ood, refuse, or other material on any partofatramwa}' ; ordoes or causes 
to be done anything in such manner as to obstruct any carriage using a tram- 
way or to endanger the lives of persons therein or thereon, or knowingly aids or 
assists in the doing of any such thing, is liable on summary conviction (m 
addition to any proceedings by way of indictment or otherwise to ® 

may he subject) to a penalty not exceeding £5 (Tramways Act, 1870 (33 & 
Yict. c. 78), 8. 50). And see title Tramways and Light Railways. 

(c) Malicious Damage Act, 1861 (24 & 25 Yict. c. 97), s. 35 ; Penal Servi^ 

Act, 1891 (54 & 55 Yict. c. 69), s. 1. The offence is not triable at quarter sessions. 
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1533. Ever 3 'one is by statute (d) guilty of a misdemeanour M’ho by 
any unlawful act, wilful omission, or neglect, obstructs, or causes to 
be obstructed, any engine or carriage using any railway, or aids or 
assists therein. 

The punishment is imprisonment not exceeding two years, with 
or without hard labour (e). 

Scjb-Sect. 12. — Injuries to Teief/raphs. 

1534. Everyone is by statute (y') guilty of a misdemeanour who 

unlawfully and maliciously cuts, lireaks, throws down, destroys, 
injures, or removes any battery, machinery, wire, cable, jjost, or 
other matter or thing being part of, or used in or aljout the work- 
ing of any electric or magnetic telegraph ; or prevents or obstructs 
in any manner the sending, conveyance, or delivery of any com- 
munication by any such telegraph. 

The punishment for this offence is imprisonment not exceeding 
two years, with or without hard labour 

Sub-Sect. 13. — Destroying Articles in Pnhlir Museum. 

1535. Everyone is by statute (//) guilty of a misdemeanour who 
unlawfully and maliciously destroys or damages (l)any book, manu- 
script, ])icture, print, statue, bust, or vase, or other article or thing 
kept for the purposes of art, science, or literature, or as an object of 
curiosity in any public museum, gallery, cabinet, library, or other 
repository which is either at all times, or from time to time, 
open to^ the public or any considerable number of persons by 
permission of the proprietor or by payment of money; (2) any 
picture, statue, monument, or other memorial of the dead, painted 
glass or other ornament or work of art in any church, chapel, or 


(r/) Dainaf^-e Act, 1S61 (24 & 2.3 Viet. c. J)7), s. 30. 

{e) 1 hui. iho oflciice is triable at quarter sessions. See also Baihvay Regu- 
lation Act, 1840 (3 A 4 Viet. c. 97), ss. 13, 14, 16. As to oll'eiices by railway 
servants and other persons upon railways, see title Railways and Canals. 
The oil'enco of obstructing under s. 36 of the Malicious Damage Act, 1861 (24 & 25 
Vict. c. 97), is committed by any person who, otherwise than by accident, leaves 
on a railway lino any substance likely to cause an obstruction, though his object 
may notha\o been to create such obstruction, but merely to give the company’s 
servants the double of removing the obstruction (A. v, Holroyd (1841), 2 
Mood. A R. 339), or though the line may not yet be open to the public, and 
though no actual obstruction maj' have taken place (see II, v. liradford (1860), 
8 Cox, C. C. 309, C. 0. R.). Ihe obstruction contenij)]ated is not confined to a 
physical obstruction. A jierson who iuipi'operly goes on a railway line and by 
jaising Ins arms induces a driver to diminish speed is guilty of the offence (R. v. 
Ilardg (1871), L. R. 1 C. C. R. 278); see also It. v. liadjietd (1870), L. R. 1 
C. C. R. 253, in which case a drunken man got on a railway and turned 
the signals, thereby causing a luggage train to go very slowly, and ho was held to 
have obstructed an engine and carriages within the meaning of the section. 
Moving points or other inachinerv of a railway with malicious intent is a felony 
under the Malicious Damage Act, 1861 (24 & 25 Vict. c. 97), s. 35 (seep. 786, ante), 
ij) Malicious Damage Act, 1861 (24 & 25 Vict. c. 97), s. 37. 

Oi' the oflender may bo tried summarily and fined or imprisoned 
^ ^ _ unlawfully and maliciously by any overt act attempts 

to commit any such ollonco is liable to bo tried suminarilv and fined or 
imprisoned (ibid., s. 38).^ This offence is triable at quarter sessions. And see 
title Ielegkapu.s and Telephones. 

(/i) Ibid.^ s. 39. 
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Criminal Law and Procedure. 


Sect. 5. 

Malicious 
Damage to 
Property. 


Killing etc. 
cattle. 


meeting-house or other place of divine worship, or in any building 
belonging to the King or to any county, riding, division, city, 
borough, poor law union, parish, or place or any university or 
college or hall of any university, or to any inn of court, or in any 
stieet, square, churchyard, burial ground, public garden, or ground; 
(3) any statue or monument exposed to public view, or any orna- 
ment, railing, or fence surrounding such statue or monument. 

Ihe punishment for such an offence is imprisonment, with or 

without hard labour, for not more than six calendar months, and if 

the offender is a male under sixteen years, with or without a 
whipping (?). 

Sub-Sect. 14. — Injuries to Cattle etc, 

1536. Every person is by statute (k) guilty of felony who unlawfully 
and maliciously kills, maims, or wounds any cattle (/). 

Ihe punishment is penal servitude for not more than fourteen 
nor less than three years, or imprisonment not exceeding two years, 
with or without hard labour (m). 


{i) Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), s. 39. The offence is 
triable at quarter sessions. Nothing in this section affects the right of any 
person to recover by action flamages for the injury so committed {ibid.). Any 
person who injures or disfigures the obelisk known as Cleopatra’s Needle, or any 
monument erected or to be erected on any of the Thames Embankments or other 
lands vested at the date of the Monuments (Metropolis) Act, 1878 (41 & 42 Viet, 
c. 29), in the Afetropolitan Board of Works, or who posts any bill or placard, or 
who UTites, cuts, prints, draws, or marks in any manner any word or character 
or any representation of any object on tho obelisk or such monument, is liable 
to a penalty not exceeding £5, recoverable on summary conviction (Monuments 
(Metropolis) Act, 1878 (41 & 42 Viet. c. 29), s. 4). 

{k) Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), s. 40. 

(/) The word “cattle” is not defined in tho Malicious Damage Act, 1861 (24&25 

Viet. c. 97). Under a repealed statute (9 Geo. 1, c. 22) it was held to include 

geldings {R. v. 

& Ey. 77), and 
of the Dogs Act, 
horses, mules, 




(?») Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), s. 40 ; Penal Servitude 
Act, 1891 (54 & 55 Viet. c. 69), s. 1. In R. v. iroor/^mrr/(1796), 2East, P. C. 653, 


on an indictment for killing two sheep, it was held that the property in them 
might be laid in the agister, but queere whether in an indictment under the 
Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), it is necessary to allege to 
whom the property in part belongs (see R. v. XewhouH (1872), 1*2 Cox, C. C. 
148, C. C. E.) ; a charge of administering poison to a number of horses is 
established if the evidence shows that some of tho poison was given to each 
of the horses {R. v. ^fogg (1830), 4 C. & P. 364). A person who unlawfully 
and maliciously sets fire to a cow-hou.se while a cow is in it, whereby the cow 
is burned to death, is guilty of “ killing ” the cow {R. v. Ilaughfon (1833), 5 
C. & P. 559); “maiming” implies permanent injury {R. v. Jeans (1844), 1 
Car. & Kir. 539; R. v. Otcens (1828), 1 Mood. C. C. 205, where the offence was 
blinding a mare by pouring acid into its eye) ; but “wounding” may be of a 
temporary character {R. v. Hagwood (1801), Euss. & Ey. 16); setting on a dog 
to bite sheep is not “ wounding sheep {R. v. Hughes (1826), 2 C. & P- 420). 
Wounding ma}’ be inflicted by the hand as well as by an instrument (i?. v. 
Bullock (1868), 11 Cox, C. C. 125, C. C, E.). It is apprehended that killing 
and maiming may likewise be done without an instrument. Any person who 
unlawfully and maliciously kills, maims or wounds any dog, bii'd, beast, or other 
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Sub-Sect. \o.— I njuries to Hhippimj. 

1537.^ Everyone by statute (n) commits a felony ^vho unlawfully 

and maliciously casts away or in anywise destroys any ship or vessel, 
whether complete or in an unfinished state (o). 

The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour, and if the offender is a male under sixteen, with or without 
a whipping (/j). 

A person is by statute (g) guilty of a felony who unlawfully and 
maliciously by any overt act attempts to cast away or destroy any 
ship or vessel under such circumstances that if the offence were 
committed the offender would be guilty of felony. 

The punishment for such an offence is i)enal servitude for not 
more than fourteen nor less than three years, or imprisonment with 
or without hard labour, and if the offender is a male under sixteen, 
a whipping (/'). 


aiiiiiial not bein^ cattle, but being either the subject of larceny at common law, 
or ordinarily kept in coutinemont, or for any domestic jmrjioso, is liable to bo 
tried summarily and fined or imprisoiu.'d, and on a second conviction to bo 
imprisoned (i/ut/., s. dl). A person does not commit this offence who acts in 
the bonajiile belief that what \w does is necessary to jirotect himself from injury 
(IJanwdi/ V. Ijoulibce (1S;U)), 4 A P, aoOj, liis ]U'omises from trojiass {I)auUl 
V. Jones (1S77), ‘2 C. P. J). dol), or his master’s j>roj)erty from injury 
[MiUs V. liuichnKjs^ L^UOdj 2 iv. Jb 714). To constitute the offenco it does not 
seem that the act charged must have been committed for the jairposo of indulging 
a cruel disposition (see Miles y. Ilutehiutjs, supra). A person may not kill a dog 
where loss violent measures can bo used for the attainment of a lawful object. 
In Daniel v. Jones^ supra^ a person who laid poisoned meat in an inclosed garden 
for the pur])oso of destroying and who thereby destroyed a dog which trespassed 
theiein, \\ as held not to have committed an offence under the section. Such an act 
is, it would seem, however, an offence within the l^>isoned Plesh Prohibition 
Act, 18(J4 (27 A 28 Viet. c. lid), s. 2. In Smith v. Williams (18U2), db J. P. 840, 
it was held (on the authority of Daniel v. Jones^ supra) that a person is entitled 
to shoot domestic fowls trespassing upon his sown land, sal quart, see Milts v. 
JDdtkimjs, sujtra. Any person who wilfully and unlawfully administers to or 
caubOH to bo udiiiimsterod to or taken by any hor^e, cattle, or domestic animal 

ug or substance is liable (unless some reasonable 
cause or excuse is shown on bis behalf), on summary conviction, to a fine or 

imprisonment (Drugging of Animals Act, 1870 (89 ViJt. c. 18). s. 1); this Act 

does not apply to the owner, or poison acting under authority of the owner of 
the hoi so, cattle, or other animal to which any drug or substance is administered 
{xhiil., B. 2) , nor does tho Act exempt a person from liability to any greater or 
other pniiishment under any other Act or law, so that he be not puiiislKul more 
than once lor the same offence (ibid., s. 8). .See also title Animals, VoL I., 

p, 41o. 

00 l^piicious Damage Act, 1861 (24 & 25 Viet. c. 97), s. 42. As to sotting 
fare to ships, see p. 772, ante. 

(o) A ship is not cast away or destroyed which is only run aground orstranded 

on a lock ami afterwards got off in such condition as to ho oafiily refitted (A', v. 

. Aoaae (ITOd), 2 East, P. C. 1U98). A small pleasure boat (eighteen feet long) 

16 , it seems, a “ship or vessel” within this eection ill. v. Dowijtr (1831), 4 
C. A P. dd9), \ 

(j>) Ibid ; Penal .Servitude Act. 1891 (d4 A dd Viet. c. 09). s. 1. This offence 

13 not triable at quarter sessions. Tho same penalty is provided (s. 48) wh(.‘re 

the destruction is with intent to prejudice the owner or underwriter (see p. 772 
ante). 

(q) Malicious Damage Act, 1861 (24 & 25 A'ict. c. 97), s. 44 ; Penal Servitude 
Act, 1891 (d4 A dd Viet. c. 09), s. 1. Tho olfence is triable at quarter sessions. 

(r) Malicious Damage Act, 1801 (24 A 2d Viet. c. 97), s. 40. 
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Criminal Law and Procedure. 


Sect. 5. 
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1538. Everyone by statute (s) commits a felony who unlawfully 
and maliciously damages otherwise than by fire, gunpowder, or 
other explosive substance any ship or vessel, whether complete or 
in an unfinished state, with intent to destroy or render useless the 
same. 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hard labour, and if the offender is a male under sixteen, 
a whipping (^). 

Everyone by statute (a) commits a felony who unlawfully masks, 
alters, or removes any light or signal or unlawfully exhibits any false 
light or signal with intent to bring any ship, vessel, or boat into 
danger, or unlawfully and maliciously does anything tending to the 
immediate loss or destruction of any ship, vessel, or boat for which 
no punishment is otherwise provided in the Malicious Damage 
Act, 1861 (b). 

The punishment for this offence is penal sex'vitude for life or for 
not less than three years, or imprisonment with or without hard 
labour, and if the offender is a male under sixteen, a whipping (c). 

1539. Everyone by statute (d) commits a felony who unlawfully 
and maliciously cuts away, casts adrift, removes, alters, defaces, 
sinks, or destroys or does any act with intent to cut away etc. or in any 
other manner injures or conceals any boat, buoy, buoy-rope, perch, 
or mark used or intended for the guidance of seamen or the purpose 
of navigation. 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hard labour, and if the offender is a male under sixteen, 
with or without a whipping (e). 

1540. Everyone by statute (/) commits a felony who unlawfully 
and maliciously destroys any part of any ship or vessel in distress, or 
wrecked, stranded, or cast on shore, or any goods, merchandise, or 
articles of any kind belonging to such ship or vessel. 

The punishment for this offence is penal servitude for not more 
than fourteen nor less than three years, or imprisonment not 
exceeding two years, with or without hard labour (g). 


(s) Malicious Damage Act, 18G1 (24 & 25 Viet. c. 97), s. 46. 

(Q Ibid. ; Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. This offence 
is triable at quarter sessions. 

(а) Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), s. 47. 

(б) 24 & 25 Viet. c. 97. . 

(c) Ibid., 8. 47 ; Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1. This 

offence is not triable at quarter sessions. 

id) Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), s. 48. 

(e) Ibid.; Penal Servitude Act, 1898 (54 & 55 Viet. c. 69), s. 1. The offence 
is triable at quarter sessions. 

(/) Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), s. 49. 

(. 9 ) Ibid.; Penal Servitude Act, 1891 (54 A 55 Viet. c. 69), s. 1. Die 
offence is triable at quarter sessions. Wilful damage to a ship or her 
cargo by a seaman is also an offence under the Merchant Shipping Act, loy 
(57 & 58 Viet. c. 60), s. 225 (f). 
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Sub-Sect. 16. — Threats to Bum etc. House. 

* 

1541. Any person by statute Qi) is guilty of felony who sends, 
delivers, or utters, or directly or indirectly causes to be received, 
knowing the contents thereof, any letter or writing threatening to 
burn or destroy any house, barn, or other building, or any rick or 
stack of grain, hay, or straw or other agricultural produce, or any 
grain, hay, or straw or other agricultural produce in or under any 
building, or any ship or vessel, or to kill, maim, or wound any cattle. 

The punishment for this offence is penal servitude for not more 
than ten nor less than three years, or imprisonment with or without 
hard labour, and if the offender is a male under si.xteen, with or 
without a whipping (i). 

Sub-Sect. \“ .—MisceUaneous. 

1542. Everyone is by statute (A*) guilty of a misdemeanour who 
unlawfully and maliciously commits to or on any real or personal 
property!/) whatsoever any damage, injury, or spoil to an amount 
exceeding i!5(/a) for which no punishment is specifically provided 
by the Malicious Damage Act, 1861 (u). 

The punishment is im})risonment for two years with or without 
hard labour, or, if the otfence be committed between 9 p.m. and 
6 a.m., penal servitude for not more than five nor less than three 
years, or imprisonment for not more than two years with or 
without hard labour (o). 


(A) ilalicious Damage Act, 1S61 (24 A 25 Viet. c. 97), s. 50. The wording 
of this section makes the case of li. v. llifl (1851), 5 Cox, C. (’. 233, iuapplicablo 
now as an authority. It is for the jury to say, looking botli at the letter itself 
and the situation of the parties, whether a letter contains a threat {R. v. Tyler 
(1835), 1 Mood. C. (’. 428; R. v. Carruihers (18-H), 1 Cox, C. ('. 138). But the 
judge may hold that there is no evidence of a threat to go to the jury [R. v. 
(Airruthirs^ suyro). 

(i) Malicious Damage Act, 1861 (24 A 25 Viet. c. 97), s. 50 ; Penal Servitude 
Act, 1801 (54 A 55 \4ct. c. 69), s. 1. This oObnee is triable at (piarter sessions. 

(k) Malicious Damage Act, 1861 (24 A 25 Viet. c. 97), s. 51. 

(/) The words real or p(*rsonal })roperty mean corporeal, tangible, and visible 
])roperty ; they do not apply to incorporeal rights, such as a right of horhago 
[Lairs v. FJti inyhain (1881), 8 (b B. D. 283); nor do they apply to products 
growing upon realty but not pait of tho realty itself, t.y. musliroums [ihirdner 
V. Manshrithje 19 (b B. D. 217), but they applv to grass [dayford v. 

CJnnihr, [ 1898] 1 (b B. 316). 

(ill) Whore several articles are damaged it is not necessary to allege in the 
indictment the value of each, hut only that the amount of damage exceeds £5 
(R. V. Thomaa (1871), 12 Cox, C. C. 54, C. C. lb). 

//) 24 A 25 Viet. c. 97. 

o) Ibid., H. 51; Penal Servitude Act, 1891 (54 A 55 Viet. c. 69), s. 1. Tho 
oflence is triable at (juarter so.ssions. If the damage docs not amount to £5 and 
is committed either wilfully or maliciously, tho offender may be tried summarily 
and fined or imprisoned, in addition to being refpiired to make compensation 
as assessed by the justice (not exceeding £5) [ibid., s. 52). A trespas.s on short 
grass in tho winter, made in tho course of playing a game, has been held not to 
be wilful (AVm/ V. (1885), 51) J. P. 305), but tresjiass in lung grass after 

warning, and cou})led with a refusal to turn back, lias been held to b(3 both wilful 
and malicious [dayford v. dhonler, [1898] 1 (b B. 316). It is not necessary to 
constitute an olfenco under tho section that tho act should be both wilful and 
malicious ; it is suflicieut that it should be either one or the other (see < laniner v. 
Manshridye, sa/u«, yer .SMITH, J.; Roper v. Knott (1898), 19 Cox, C. C. 69; 
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543. Any person by statute (p) commits a misdemeanour who 
makes or manufactures, or knowingly has possession of, any gun- 
povdei or other explosive substance, or any dangerous or noxious 
thing or any machine, engine, instrument or thing with intent 
thereby to commit or enable another person to commit, any of the 
lelonies specified in the Malicious Damage Act, 1861 (q), 

I he punishment for this offence is imprisonment for not more 
than two years, with or without hard labour, and if the offender is 
a male under sixteen, a whipping (/■), 

Sub-Sect. IS.—Proceedivgs under the .Malicious Damage Act, 1861. 

1544. In the case of every felony punishable under the Malicious 

J amage Act, 1861 (.s), every iirincipal in the second degree, and 

c\eiy accessory before the fact, is jiunishable in the same manner 

as the principal in the first degree, and every accessory after the 

fact IS liable to imprisonment not exceeding two years, with or 
without hard labour (t). 

1545. Any person who aids, abets, counsels, or procures the 

commission of any misdemeanour punishable under the Act may 

he proceeded against, indicted and punished as a principal 
olleiider (a), 

1546. In any indictment for any offence under the Malicious 
Damage Act, 1861 (/>), committed within the jurisdiction of the 
Admiralty, or for being an accessory to such an offence, the venue 
in tlie margin of the indictment must be the same as if the offence 
had been committed in the jilace where the accused was appre- 
hended or is in custody, and the offence must be averred to have 
been committed “ on the high seas ” (c). 


Hamilton v. Bone (1888), 16 Cox, C. C. 437). Therefore, in the case of any such 
oirence, if property has been wilfully damaged, though not maliciously, the 
OLience lias been coimnitted. Thus a iiiilkuiaii commits an offeiico under this 
section who fraudulently damages milk by diluting it with waterwith the intention 
of increasing tho quantity of milk and putting the surplus mone}* into his own 
pocket (Ro 2 >tr v. Knott (1898), 19 Cox, C. C. 69). Tho court in this case refused 
to follow Hail V. Richardson (1889), 54 J. P. 345, where it had been held that 
a milkman who after accidentally spilling some milk had diluted the remainder 
to make up tho full quantity, in his master’s supposed interest, was not guilty of 
wilfully or maliciousl}' damaging the remainder ; see also Hamilton v. Bone, 
supra; Denny v. 'Ihwattes (1876), 2 Ex. D. 21. A person who wilfully or mali- 
ciously commits any damage to any real or personal property, where the damage 
does not exceed £5, and where no punishment is provided by the Malicious 
Damage Act, 1861 (24 & 25 Viet. c. 97), is punishable on summary conviction 
[ihuL, ss. 52, 53). 

(р) Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), s. 54. 

by) 24 & 25 Viet. c. 97. 

(r) Ibid., 8. 54. Power is given to a justice upon reasonable cause assigned 
upon oath to issue a warrant for the search of certain specified places where the 
same may be suspected to be made, kept, or carried [ibid., s. 55). The offence 
is triable at quarter sessions. 

fs) 24 & 25 Viet. c. 97. 

u) Ibid., s. 56. As to principals and accessories, see p. 247, ante. 

u/) Ibid. 

(b) 24 & 25 Viet. c. 97. 

(с) Ibid., s. 72. As to the Admiralty jurisdiction, see p. 273, ante. 
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1547. Any person convicted of any indictable misdemeanour, 
punishable under the Malicious Damage Act, 18G1 ((/), may, in 
addition to or in lieu of the punishment authorised thereunder, be 
fined and required to enter into his own recognisances, and to find 
sureties, both or either, for keeping the peace and being of good 
behaviour. 

In the case of a felony he may be required to enter into his own 
recognisance and to find sureties, both or either, for keeping the 
peace in addition to any punishment authorised thereunder; but 
no person may be imprisoned under this clause for not finding 
sureties for more than one year (c). 

Sect. 6 . — Offences relatimj to Game. 

1548. Certain statutory offences, punishable on indictment, have 
been created with regard to taking or killing game, hares, rabbits, 
and other wild animals, and with regard to trespassing in pursuit 
of game (/). 


rf) 24 & 2o Viet. c. 07. 

e) Hid., B. 73. As to whipping of ofYonder.s, see ibid , s. 75, and p. 411, ante. 
When a person convicted of any olTenco punishable upon summary conviction 
by virtue of the Malicious Damage Act, ISOl (24 it 25 Viet. c. 97), has paid the 
sum adjudged to bo paid together with the costs under such conviction, or has 
received a remission of such ])enalty from the Crown, or has suffered imprison- 
ment for nonpayment or the imi)risonment awarded in tho first instance, ho is 
to bo released from all further or otlier proceedings for tho sumo cause [ibid., 
8. 07); see Greaves, Criminal Law Consolidation Acts, 2ud ed., 71. As to 
apprehension without warrant under the Act, soo p. 303, a^iie. As to search 
warrants in the case of offences under the Act, see p. 301, ante. 

(/) See Night Poaching Act, 1828 (9 Geo. 4, c. 09); Night Poaching Act, 
1844 (7 & 8 Viet. c. 29); Larceny ^Vet, 1801 (24 & 25 Viet. c. 90), ss. 12 — 17. 
These offences are dealt with under title Game ; see also title Animals, Vol. I., 
p. 371. 
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CROPS AND GROWING PRODUCE. 

See Agricultuee ; Landlord and Tenant ; Sale of Land. 


CROWN LANDS. 

See Constitutional Law. 


END OF VOL. IX. 


INDEX. 


COURTS, 1—223. 

Abingdon, local court of, 138 
Admiral of England, Court of, 90 
Admiralty appeals to Judicial Committee, 48 

borough courts of, 105 

High Court of, jurisdiction of, 53 

jurisdiction of the High Court, 57 

Liverpool Court of Passage, 170 
matters, appeal to Judicial Committee. 28 
registrars, 71 
agisters, 115 

Alston Moor, local court of, 138 
ancient demesne, court of, 217 
Andover, local court of, 139 
Appeal, Court of, 62 

judges of, 64 

salaries of, 64 

jurisdiction of (appellate), 63 

(original), 63 
(transferred), 62 
organisation of, 64 
Criminal, Court of. 91 
(ecclesiastical) to Judicial Committee, 48 
from Court of Chancery of Lancaster, 122 
courts outside the United Kingdom, 30 
inferior courts of record, 133 
district registrar, 70 
orders of the judge in lunacy, 96 
(maritime) to Judicial Committee, 48 
to Court of Criminal Appeal, 91 
divisional court, 59 
Judicial Committee, 33 
quarter sessions, 85, 86 
single judge, 59 

under Foreign Jurisdiction Act, 1890.. .32 
arraigns, clerk of, 73 

Arundel, local court of, 139 

assarts, meaning of, 113 

assize, clerk of, 73 

commission of, 72 
Assizes, 72 

Attachment, Court of, 111, 112 
Bailiffs’ Court of Llandovery, 176 
Banbury, local court of, 139 
bankruptcy jurisdiction of the High Court, 56 

London court of, jurisdiction of, 53 
Barrnote Courts of Higli Peak, 140 

AVirksworth and its liberties, 141 
Barnstaple, local court of, 141 

Basingstoke, local court of, 142 

Bath, local court of, 142 

Beaumaris, local court of, 142 

Beccles, local court of, 143 

Bedford, local court of, 143 
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CO [J HT S —cont i 71 lied. 

Berwick-upon-Tweed, local court of, 143 
Beverle}’, local court of, 143 
Bewdley, local court of, 144 
Bideford, local court of, 144 
Bill of Attainder. 20 
Birminjrham, local court of, 144 

Bishop’s Liberty of the Soke of Winchester, 212 
Black Rod. as to, 21 

Blandford Forum, local court of, 145 
Board of Agriculture, powers as to tithe commutation, 222 
Trade, report to, by naval court, 109 
Bodmin, local court of, 145 

borough courts, jurisdiction of, 129 
sessions, 84 

Boston, local court of, 145 
breach of privilege, classes of, 21 

of either House of Parliament, 21 
Brecon, local court of, 146 

Brewster sessions, 86 
Bridgnorth, local court of, 14G 
Bridgwater, local court of, 146 
Bridport, local court of, 147 
Bristol, local court of, 147 
Brotherhood, Court of, 129 
Buckingham, local court of, 149 
Bury St. Edmunds. local court of, 149 
Cambridge, local court of, 150 
Cambridge University, local court of, 149 
Canterbury, local court of, loO 
('(ipitdie.'ijutiticiaru forc.stal^ 115 
Canliff, local court of, 151 
Carlisle, local court of, 151 
Carmarthen, local court of, 152 

"case notice” in appeal to Judicial Committee, 43 

catchpoll, meaning of, 155 

Central Criminal Court, 87 

Central Ofiice of the Supreme Court, 69 

certiora/'i, writ of, 136 

Chamberlain's Court of City of London, 178 

Chancellor’s Court of University of Cambridge, 149 

Chancellor’s Court of Oxford University, 187 

Chancery, Court of, nature of, 52 

Chancery Court of the County Palatine of Lancaster, 120 
Chancery Division, constitution of, 60 

jurisdiction of, 60 
Cheney Court of Winchester, 212 
Chester, local court of, 152 
Chichester, local court of, 153 
chief clerks, 67 

Chipping Norton, local court of, 153 

Wycombe, local court of, 154 
(’hivalry, Court of, 116 
Cinque Ports, the, 127 
circuit system, the, 72 — 74 
Claims, Court of, 117 

Clerk Assistant of the House of Commons, 25 

Lords, 24 

clerk of arraigns, 73 
assize, 73 

House of Commons, 25 
Markets, Court of, 137 
Parliaments, as to, 24 
Clitheroe, local court of, 154 
Colchester, local court of, 155 

Colonial appeals, jurisdiction of Judicial Committee in, 30 
Commission, Land Tax, 219 

of assize, 72 

general gaol delivery, 72 
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COURTS — continued. 

commission of oyer and terminer, 72 

the peace, 84 
commissioner of wrecks, 107 
Commissioners, Income Tax, 219 

of Sewers, 220 
Railway and Canal, 217 
Salvage, of the Cinque Ports, 128 
commissions, special, 90 
Common Pleas, Court of, jurisdiction of, 53 
compensation under Lands Clauses Act, 1845, court to assess, 
Congleton, local court of, 155 
Constable, Lord Pligh, the, 110 
contempt of either House of Parliament. 21 
convictions on summary proceedings are matters of record, 75 
Conway, local court of, 150 

copyright, jurisdiction of Judicial Committee as to, 30 
costs of ap[)eal to Judieial Committee, 40 
court. iSee dho local courts 
court baron, 21(1 

Burgess and Foreign of Pontefract, 191 
definition of, 8 

for divorce and matrimonial causes, jurisdiction of, 53 
Foreigners (Lincoln), 172 
leet, 215 

of ancient demesne, 217 
Appeal, ()2 
Attachments, 112 
Brotheriiood, 129 

Cliancellor (Oxford University), 187 
Chancery, nature of, 52 

of Durham, 124 
Chivalry, IIG 
Claims, 117 

Common Pleas at Lancaster, jurisdiction of, 53 

jurisdiction of, 53 
Criminal Appeal, 91 

Crown Cases Reserved, supersession of, 91 
Equity (London). 177 
Escheat, 110 

Exchequer, juri.sdiction of, 53 
Ouestling, 129 
Husting (London), 17G 

(Lyme Regis), 179 
Passage (Liverpool), 173 
piepoudre, 136 
Probate, jurisdiction of, 53 
Quarter Sessions for the City of London, 177 
Queen’s Bench, jurisdiction of, 52 
record, by statute, 10 
criterion of, 9 

Regard or Survey of Dogs, 112 
Shop way, the, 129 
survey (maritime), 107 
Swainmote, 113 
the Admiral of England, 90 
(Jerk of the Markets, 137 
County Palatine of Lancaster, 120 
Duchy Chamber of Lancaster, 120 
l.ord Higli Steward, 26 
Staple, 137 

vice-admirals of the coast, 106 

Venire {Kingston-upon Hull), 169 

to as.sc^s compensation under the Lands Clauses Act, 1815. 
courts, classification of, 9 

of the Cinque I’orts, 127 
martial, military, 100 
naval, 97 

under martial law, 104 
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Coventry, local court of, 156 
creation of courts, 17 
Criminal Appeal, Court of, 91 
criminal jurisdiction, courts of, 71 

Crown Cases Reserved, Court of, supersession of, 91 

Crown Office Rules, 65 

cursitors, meaning of, 124 

customary court, 216 

damages, inquiries as to, by sheriff, 119 

Dartmouth, local court of, 156 

Daventry, local court of, 157 

Deal, local court of, 157 

Denbigh, local court of, 157 

Derby, local court of, 157 

Devizes, local court of, 153 

district court-martial, 100 

probate registrars, 71 
registrars, 69 

divisional courts, jurisdiction (appellate) of, 59 

(original) of, 54 

division,” various meanings of, 51 

divorce and matrimonial causes, court for, jurisdiction of, 53 

divorce bills, Irish, as to, 20 

Doncaster, local court of, 158 

Dorchester, local court of, 159 

Dover, local court of, 159 

Droitwich, local court of, 160 

Duchy Chamber of Lancaster, Court of, 120 

Durham Chancery Court, 124 

Earl Marshal. 116 

ecclesiastical appeals to Judicial Committee, 48 

matters, appeal to Judicial Committee, 29 
election petitions, municipal and parliamentary, trial of, 54 
elections (contested) of representative peers of Scotland or Ireland, 21 
elcgit^ writ of, 118 

endowed school schemes, jurisdiction of Judicial Committee as to, 23 

Equity, court of (London), 177 

Escheat, court of, 110 

Evesham, local court of, 160 

examiners, as to, 66 


Exchequer, Court of, jurisdiction of, 53 

Exeter, local court of, 160 

expeditation of dogs, 112 

Eye, local court of, 161 

eyre, justices in, 1 14 

Falmouth, local court of, 161 

Faversham, local court of, 161 

Folkestone, local court of, 162 

Foreign Court of Colchester, 155 

Foreign Jurisdiction Act, appeals under, 32 

Foreigners, Court for (Lincoln), 172 

forest courts, 111 

foresters, 115 

Fortnight Court (Mayor’s) of Pembroke, 189 

of Carmarthen, 152 
Forty Days’ Court, the. 111, 112 
gaol delivery, commission of, 72 
general court-martial, 100 
sessions, 83 

Gentleman Usher of the Black Rod, 24 
Gloucester, local court of, 162 
Godmanchester, local court of, 163 
grand sergeantry, 117 
Grantham, local court of, 163 
Gravesend, local court of, 163 
Great Grimsby, local court of, 163 
Great Yarmouth, local court of, 164 
Guestling, Court of, 129 
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Guildford, local court of, 165 
Guildhall Court of Kiug’s Lynn, 179 

Norwich, 185 

Halimote, the, 215 
Hartlepool, local court of, 165 
Harwich, local court of, 165 
Hastings, local court of, 166 
Haverfordwest, local court of, 166 
Hedou, local court of, 167 
Helston, local court of. 167 
hereditary steward of Macclesfield, 180 
Hereford, local court of, 167 
Hertford, local court of, 168 
High Court of Judicature, 
constitution of, 60 

judges of, appointment and tenure of, 62 

enumeration of, 62 
salaries of, 62 



jurisdiction, Admiralty, of, 57 

appellate, of, 59 
bankruptcy, of, 56 
civil, of, 54 
criminal, of, 55 

in winding up of companies of, 56 
original, of, 51 
High Steward, as to, 22 
House of Commons, 24 — 27 
jurisdiction of, 24 
olticers of, 25 
House of Lords, 19—24 
constitution of, 19 
judges, attendance of, 23 
of tlic court, 22 
jurisdiction of, appellate, 22 

in Bills of Attainder, 20 

contempt or breach of privilege, 21 
contested elections, 21 
impeachment, 19 
Irish Divorce Bills, 20 
peerage claims, 20 
trial of peer for treason etc., 19 
original, 19 

lay peers, right of, to vote on judicial questions, 23 
oflicers of, 23 

Hundred Courts (in general), 214 
Huntingdon, local court of, 168 
Husting, Court of (London), 176 

(Lyme Regis), 179 
Hythc, local court of, 168 

impeachment, jurisdiction of House of Lord.s, 20 
Income Tax Commissioners, 219 

India, misdemeanours of public officials in, tried by special commission, 90 
indicUible offence, jurisdiction of courts of summary jurisdiction over, 81 
inferior court, distinguished from superior court, 11 

jurisdiction of, 1 1 
origin of, 11 

courts of record, jurisdiction of, 131 
inquisitions on writ of elefjit, 118 
Intrinsical Court of Haverfordwest, 160 
Ipswich, local court of, iC9 
Irish Divorce Bills, as to, 20 
judge in lunacy, 95 

of local courts, 134 
judges of Central Criminal Court, 89 
Court of Ap{)eal, 64 
Court of Cliancery of Lancaster, 123 
Court of Criminal Ap[)cal, 92 
Durham Chancery Court, 126 
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judges of High Court of Justice, 62 
judge advocate-general, 101 

of the fleet, 97 
officiating, 101 

Judicial Committee of the Privy Council, 27 — 51 
appeals to, 33 

appearance by respondent, 41 

“ case notice,” 43 

costs of, 46 

ecclesiastical, 48 

evidence, 45 

hearing of, 44 

in forma paiq^e.ris^ 34 

judgment in, 45 

lodging case, 43 

maritime, 48 

restoration of, 41 

withdrawal or non-presentation of, 40 
jurisdiction of, in Admiralty matter appeals, 28 

appeals under Foreign Jurisdiction Act, 1890. ..32 

Channel Island appeals, 31 

Colonial appeals, 30 

cof)yright matters, 29 

ecclesiastical appeals, 29 

endowed school schemes, 33 

members of, 27 
officers of, 50 
petition of appeal. 37 

form of, 42 

to, for leave to appeal, 34 
practice and procedure of, 33 
record, preparation of, 35 
registrar of, 50 

resignation of office, by member of, 28 
special case, submission of, 36 
juries, of local courts, 135 
jurisdiction as to area, 16 

subject-matter, 14 
consent or waiver cannot give, 13 
exercise of unauthorised, restrained by prohibition, 14 
in every kind of action, Judicial Committee of the Privy Council has, 14 
matrimonial causes, 15 
offences in territorial waters, 17 
oversea, 16 
personal actions, 16 
real actions, 16 
testamentary matters, 15 
meaning of, 13 
of borough courts, 129 

Central Criminal Court, 88 
Commissioners of Sewers, 221 
Court of Chancery of Lancaster, 121 
courts, 13 — 17 

of summary jurisdiction, 75 
Durham Chancery Court, 125 
English coui't, limitations as to area, 16 
House of Commons, 24 

Lords, appellate, 22 
original, 19 
inferior courts of record, 131 
judge in lunacy, 95 

Judicial Committee of Privy Council, 28 
local courts of record, 130 
military courts-martial, 102 
naval courts, 108 

courts-martial, 98 
quarter sessions, 85 
railway and canal commission, 218 
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C 0 U RTS — co}itin tied, 

jurisdiction of single justice of the peace, ,S2 

remcd}' for exceeding. 15 
service out of the, 17 
justice of the ^eace, commission of, 84 
Justice Seat, t le, 114 
Justices in Eyre, the, 114 

of the Cinque Ports, 12S 
protection of, 75 

King's Bench Division, constitution of. Cl 

» 7 

jurisdiction of. Cl 

Kingston-upon-TTulI, local court of. 1C!) 
Kingston-on-Tliames, local court of. 170 
Kirkby-in-Kendal. local court of, 171 
Lancaster, local court of. 171 

Chancery Court of the Countv Palatine of. 120 
Court of the Ducliy Chamber'of. 120 
Land Tax Commission. 21!) 

Lands Clauses Act. court to assess compensation under, 121 

Launceston, local court of, 171 

Law Hundred Court of Colchester, 155 

lay peers, right of. to vote on judicial questions. 23 

Leicester, local court of. 1 71 

Leominster, local court of. 172 

licensing sessions. .'^0 

iachfiehi. local court of, 172 

Lincoln. local coui t of. 172 

LisUeard, local court of, 173 

Liverpool, local court of, 173 

Idandovery, local court of, 17G 

local courts of record. 12!) 

Abingdon. 13S 
Alston Moor. 138 
Andover. 13!) 

Arundel. 131) 

Banbury. 13!) 

Bannote Courts of High Peak. 140 

Wirksworth and its liberties. 1 1 1 

Barnstaple, 141 
Basingstoke. M2 
Bath.'M2 
Bcauinari.s, 142 
i^eccles. M3 
Bedford. M3 

Berwick-upon-Tweed, M3 

Beverley. M3 
Bewdicy, 144 
Bideford. M l 
Birmingham. 144 
Blanilford i-’oruni. 145 
Bodmin. M5 
Boston, 145 
Brecon. IPJ 


Bridgnorth. M<> 

Bridgwatei-, Md 
Bridport. M7 
Bristol, M7 
Buckingham. Ml) 

Bury 8t. Edmunds, M!) 
Cambridge, l.'a) ; Cambridge 
Canterbury. 1.30 
Cardiff, I.-; I 
Carli.slc. 1.31 
Carmarthen. 152 
Chester. 1.32 
Chichester. 153 


Universitv. M!) 

K 


Chij)pjng Norton, 153 
Chipping ^Vvcombc, 154 
Clitheroe. 1.31 
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local courts of record — continued. 
Colchester, 155 
Congleton, 155 
Conway, lofi 
Coventry, 15G 
Dartmouth, 156 
Daveiitry, 157 
Deal, 157 
Denbigh, 157 
Derby, 157 
Devizes, 158 
Doncaster, 158 
Dorchester, 159 
Dover, 159 
Droitwich, 160 
Evesham, 160 
Exeter, 160 
Eye, 161 
Falmouth, 161 
Faversham, 161 
Folkestone, 162 
Gloucester, 162 
Godmanchester, 163 
Grantham, 163 
Gravesend, 163 
Great Grimsby, 163 
Great Yarmouth, 164 
Guildford, 165 
Hartlepool, 165 
Harwich, 165 
Hastings, 166 
Haverfordwest, 166 
Hedon, 167 
Helston, 167 
Hereford, 167 
Hertford, 168 
Huntingdon, 168 
Hythe, 168 
Ipswich, 169 
Kingston-upon-Hull, 169 
Kingston-on-Thames, 1 70 
Kirkby-iii-Kendal, 171 
Lancaster. 171 
Launceston, 171 
Leicester, 171 
Leominster, 172 
Lichfield, 172 
Lincoln, 172 
Liskeard, 173 
Liverpool, 173 
Llandovery, 176 
London, 176 
Ludlow. 179 
lyyme Regis, 179 
Lynn or King’s Ljthi, 179 
JIacclesfield. 180 
Maidenhead, 180 
l^Iaidstone, 181 
Maldon, 181 
Marlborough, 182 
Monmouth, 182 
Neath, 182 
Newark, 182 
Newbury, 183 

Newcastle-under-Lvme, 183 
Newcastle-upon-Tyne, 184 
Newport (Isle of Wight), 1S4 
Newport (Monmouth), 185 
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CO ORTS — cont inued. 



local courts of record — conthined. 

Northampton, 185 
Norwich, 185 
Nottingham. 18G 
Oswestry, 187 
Oxford Cit3% 189 
Oxford University, 1S7 
Pembroke, 180 
Penryn, 189 
Penzance, 190 
Peterborough, 190 
Plymouth, 191 
I’ontefract. 191 
Poole, 191 
Portsmouth, 192 
Preston, 192 

Jtamsey (Huntingdonsliire), 193 

Reading, 193 

Pictford, Kast, 193 

Kichmond (Vorks,), 193 

Jlipon, 194 

Kochester. 194 

Komse}', 195 

Kuthin, 195 

Uyc, 1 95 

St. Albans, 19G 

St. Ives (Cornwall), 19(J 

Saffron Walden, 19fi 

Salford Hundred, 197 

Salisbury, 199 

Sandwich. 200 

Scarborough, 200 

Shaftesbury. 201 

Siirewsbury, 201 

Southampton, 201 

SouMi Molton, 202 

Southwark, 202 

Soutlnvoid, 203 

Stafford, 203 

Stamford, 203 

Stannaries of Cornwall and Devon. 204 

Stockport, 204 

Stratford-on-Avon, 205 

Sudbury, 205 

Swansea, 205 

'ramworth, 200 

'I’cnby, 200 

Tcnterden. 206 
'lewkesbury, 207 
Thetford, 207 
Tiverton, 207 
Torrington, Great, 207 
Tolnes, 208 
Truro, 208 
Wallingford, 208 
Walsall, 209 
Warwick, 209 
Wells, 209 
Wclsli[)ool, 210 
Wenlock. Much, 210 

\\ eytnouih and Melcombe Regis. 210 
Wig.an.2Il ^ 

Winchester City, 21 1 

Winclie.ster. bishop's Liberty of the Soke of, 212 

\V iiid.sor. 212 

Wirksworth. 1 1 1 
Worcester, 212 
Vork, 213 
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COURT S — cu nt'in ve.d. 

London, local court of, 176 
Lord High Constable, 116 

Lord High t^teward, as president at trial of peer for treason etc., H) 

Court of. 26 

t 

Lords Justices of Appeal, 64 
Lords of Appeal in Ordinary, 23 
Ludlow, local court of, 17!) 
lunacy, courtshaving jurisdiction in, 94 

jurisdiction of Lord Chancellor in, 9r> 

Lyme Regis, local court of. 179 
Lynn or King's Lynn, local court of, 179 
l^Iacclesfield. local court of. 180 
i^Iaidenhead. local court of, 180 
IRaidstone. local court of, 181 
j\Ialdon. local court of, 181 
manorial courts, 215 

maritime appeals to Judicial Committee, 48 

courts (miscellaneous). 105 
iVIarlborough. local court of, 182 
l\Iarshal of Kngland, 116 

judge. 74 

martial law, courts-martial under, 104 

master in lunacy, 96 

Masters of the Supreme Court (C. D.), 67 

(K. B. D.). 66 
(taxing office). 68 

matiimonial cau.«cs, jurisdiction in, 15 
i\Iayor's Court (London), as to. 176 
ntrlh/s inquirc/uhnn, award of. 110 
mesne process, meaning of. 133 
military courts-martial. 100 
i^Ionmouth. local court of, 182 
municipal election petitions, trial of, 54 
naval courts. I OS 

courts-martial. 97 
Keath. local court of, 182 
K<*wark, local court of. 182 
Kewbury. local court of. 183 
Newcastle-under-Lyme, local court of, 183 

upon-Tyne, local court of. 184 
Newport (Isle of Wight), local court of, 184 
Newport (Monmf)uth), local court of. 185 
non-u.ser does not take away jurisdiction, 130 
Northampton, local court of, 185 
Norwich, local court of. 185 
NottiTigham, local court of. 186 
officers of Supreme Court, 66 
official referees, as to. 66 
solicitor. 71 

origin of inferior courts, 11 
Oswestrv. local court of. 187 
Oxford city, local couit of. 9 
Oxfonl University, local court of, 1 87 
oyer and terminer, commissiou of, 72 
I'alatine courts. 120 
pannage, meaning of. 113 

pardon cannot be j>leaded in bar of impeachment, 20 
Barliament. High Court of. 19 — 26 
]uirliamcntary election petitions, trial of. 54 
Tassage, Chester Court of, 152 

Court of (Liverpool). 173 
pay office. 69 
paymaster-general, 69 

peer, trial of, for treason, felony or misprision, 19 

peerage clainns, 20 

IVmbroke. local court of, 189 

I’enryn, local court of, 189 

Pcutice, Chester Court of. 152 
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COURTS — coiitumed. 

Penzance, local court of, 190 
personal actions, jurisdiction in. 16 
Peterborougli, local court of, 190 
petition of appeal to Judicial Committee, 37 
petty court of the bailiffs of Ipswich, 109 
sessions, 71 

pie poudre, court of, 136 
/flacitrc foreatfpy meaning of. 113 
idymouth, local court of. 191 
I’ontefract, local court of, 191 
Poole, local court of, 191 
j*ortmaineinote Court of Stockport, 204 
Portmau’s Mote, Court of (Ipswich), 109 
Portmote. Ciiester Court of, 152 
Portmote Court of Paversham, 101 

Piocliester. 191 

I’ortsmouth. local court of, 192 
i’rcston, local court of, 192 
Probate, Court of, jurisdiction of. 53 

Divorce and Admiralty Division, constitution of, 02 

jurisdiction of, 02 

registrars, 71 

prohibition, exercise of unauthorised jurisdiction restrained by. 1 1 
purpresture. meaning of, 113 
«]iuirter sessions, S2 

Court of (for City of London), 17S 
for Cit}^ of London, 89 
juri.sdiction of, civil, 85 

criminal, 85 

Clucon's Pencil, Court of, jurisdiction of, 52 
'luorum, justice, of, 82 
Ilailway ami Canal Commission, 217 
Piamsey (Huntingdonshire), local court of, 193 
rangers of the forest. 115 
Keadine, local court of, 193 
Heading (’lerk of House of Lords, 21 
real actions, juiDdiclion in. Ill 
record, court of, as to wliat Constitutes a, 
iiK-aning of. 1 1 

{ueparation of (in appeals to Judicial Committee), 35 
Hegard. the. Ill, 112 
regarders. 115 

regimental court-martial, 100 

registnir of Court of Criminal A|>pca], 93 

(lie Judicial Cormnitlce, 50 
rcgistrai-s, Admiralty, 71 

district, 09 

of the Cliancery Division, 68 
jirobale, 71 

removal of actions from district registry, 71 
Hetford, Last, h>cn\ court of. 193 
Uichmond (Yorks.), local court of, 193 

liots, defaults of justices and others in, to be tried bv special commission, 91 

Hi[)On, local court of, 191 

Hochester, local court of, 194 

Hornsey, local court of, 195 

Hale Committee, 65 

Huies (Cliancery) of Darham, as to, 127 
in lunacy, as to, 95 
of borough civil court, as to, 133 

< oiirt of Criminal Appeal, as to, 92 
Huthin, local coujl of, 195 
Itye, local court of. 195 
sac, meaning of, 173 
SalTioti Walden, I'jcal court of, 196 
St. .VIbaiK, local court of, I'.MJ 
St. Ives (Cornwall), I<,cai court of, 196 
Salford JIiiiKired, local court of, 197 
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Salisbury, local court of, 190 
Salvage Commissioners of the Cinque Ports, 128 
Sandwich, local court of, 200 
Scarborougli, local court of, 200 
sergeant-at-arms of the House of Commons, 25 

Lords, 24 

service out of tlie Jurisdiction, 17, 57 
sessions, borough, 84 

brewster or licensing, 86 
general, 83 
(luarter, 82 
special, 86 

Sewers, Commissioners of, 220 

Shaftesbury, local court of, 201 

Shepway. Court of. 129 

sherilf, jurisdiction of, 118 

sheriffs' courts (liondon) 177 

ship[)ing casualties, investigation of, 107 

Shrewsbury, local court of, 201 

slave trade, jurisictioii as to vessels engaged in, 106 

Solicitor to the Suitors’ Fund, 71 

Southampton, local court of, 201 

South i\Iolton. local court of, 202 

Southwark, local court of, 202 

Southwold, local court of, 203 

special case, submission of, to Judicial Committee, 26 
commissions, 90 
sessions. 86 

Stafford, local court of, 203 
Stamford, local court of, 203 

Stannaries of Cornwall and Devon, local court of, 201 
Staple, Court of the, 137 
stating a case for Court of Criminal Appeal, 93 
Stockport, local court of, 204 
Stratford-on-Avon, local court of, 205 
Sudbury, local court of, 205 
summary jurisdiction, courts of, 74 
superior court distinguished from inferior court, 11 
Supreme Court of Judicature, 51 — 74 
constitution of, 51 
Court of Appeal, 62 
High Court of Justice, 52 
masters of. 6t) 
oiheers of. f)6 

surcharge of the forest, meaning of, 114 
survey, court of (maritime), 107 
of dogs, 1 1 1 

Swainmote, the, 111, 113 
Swansea, local court of, 205 
Tamworth, local court of, 206 
taxing masters. 68 
Tenby, local court of, 20(i 
Tenterden. local court of, 206 

territorial waters, offences in. jurisdiction in case of, 17 

Tewkeslniry. local court of, 207 

Thetford, local court of, 207 

thol, grant of, meaning of, 164 

Three Weeks Court of Buckingham, 149 

tithe commutation, powers of Board of Agriculture and Fisheries as to, 222 
Tiverton, 207 



Tolzey Court of Bristol. 147 

Glouce.>ter, 162 

Torrington, Great, local court of, 207 

Totnes, local court of, 208 

tourn, sheriff’s. 118 

tro[>hy tax of City of London, 178 

Truro, local court of. 208 

Venire, Court of, Kiugston-upon-Hull, 
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COURTS— 

verderers, 115 

vice-admirals of the coast, 106 
view of frankpledge, 216 
Wallingford, local court of, 208 
Walsall, local court of, 20‘J 
wapentake, meaning of, 107 
Warden of the Cinque Ports, 127 
ward-motes of City of London, 178 
Warwick, local court of, 200 
Wells, local court of. 200 
AVelshpool, local court of, 210 
AVenlock, Much. 210 

Weymouth and Alelcombe Regis, local court of, 210 
Wigan, local court of, 211 
wills, jurisdiction as to. 15 

AA'incliesler (Rishop's Liberty of the Soke of), local court of, 
AVinchester t!ity. local court of, 211 
AAMndsor. local court of. 212 
AVirksworth and its liberties, local court of, 141 
AVoodmote, the. HI. 112 
AVood wards. 115 
Worcester, local court of. 212 
wrecks, impiiries as to, 107 
writ of certiorari, 136 
cle/j'tf. 118 

false judgment, as to, 10 
inquiry as to damages, 111) 

York, local court of, 213 



CRIAIIXAL L.VW AND IMIOCIODLRK, i 
abatement of nni-;ance, order for, 412 
abduction of child under fourteen, 620 

girl under sixteen, 621 

eighteen, 623 




heiress, 611) 

woman with intent to marry, 620 


venue in. 282 

abortion, death by drugs taken to procure, 571) 

procuring of, 51)tJ 
accessories after the fact, 255 

and principals, 247 
before the fact, 253 
in malicious damage, 71)2 
none, in case of treason, 455 
to treason felony, 458 
accident, as defence in assault cases, 607 


defence of, 237 

dui’ing dangerous performance, 626 
accomplice, evidence of, 408 
accounts, falsilieation of, 661 

kept by Hank of Kngland etc., of stock owners etc., false entry 
neglect to keej), by collector of Inland Heveiiuc. 18!) 
of administrator oi‘ curator of convict’s proitcriy, 430 
c<mipany, circulation of false, t)61 

ikisiw-ii t ontries ill. 6ol 


accusation of crime, for jmrpose of extortion, 666 

acquittance, forgery of, 725 

Act, private, printing, 737 

action, penal, compounding, 501 

a<lherence to the King’s enemies, 451 

adjournment of trial, 3(J1) 

administration of convict’s property, 42!) 

justice, otfences relating to, 48!) 
Admiralty juri.'^diction, 273 
admission of publi(* to trial, 362 
admissions by defendant, admi.ssibilily of, 3!)4 

of facts in felony, 386 

misdemeanour, 386 


in, 755 
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CEIJIINAL LAW AND PROCEDURE— 
admissions preliminary to trial, 386 
adverti.sements, betting, 551 
affidavit, forgery of, 739 

making false, 491 
affray. 468 

“ affray of the peace, bringing force in, 468 

age, evidence of, in offences under Criminal Law Amendment Act, 1885. ,.616 
agent, corrupt transaction with, 710 

fraudulent transfer of goods by, 659 
meaning of, in Prevention of Corruption Act, 485 
responsibility of master for acts of, 234 
aggravation of offence by previous conviction for another, 383 
aliens, commission of high treason b}’, 450 
deportation of, 418 

allegations in indictment to be positive, 340 
allegiance, violation of, 450 
allocufus. the, 375 
alteration of bank note. 715 

verdict of jury by Court of Criminal Appeal, 436 
ambassadors amenable to laws for treason, when, 451 

exemption of, from criminal liability, 245 
immunity of, 528 
libel on, 528 
suing, 528 

amendment of indictment. 344 
animals. /i’/v/’ nntiin/‘^ when subject of larceny, 640 
straving, 512 

annuitant, personation of, 706 

annuities etc., misappropriation of. under Municipal Corporations Act, 1882,.. 655 
appeal. Sec aUo Court of Criminal Appeal. 

against order on parent etc. to pay tine for child, 437 
sentence, 435 

assignment of solicitor and counsel, 440 
bail on, 438 
by case stated, 433 
costs of, 448 

Appeal, Court of Criminal, 432. See Court of Criminal Appeal, 
appeal, Director of Public Prosecutions depends on, 410 
evidence on. 439 

frivolous or vexatious, summaiy determination of, 442 
from order for restitution, G8S 
gi'ounds for allowing, 434 
materials for information of court, 438 
notice of, 437 

l)Ower of court in case of a special verdict, 436 

to order appellant to be detained as criminal lunatic, 436 
presence of appellant at hearing, 440 
])roccdurc, 437 
report on case by judge. 438 

sentence. C(*mpu'tation of, on dismissal of appeal, 441 
passed in absence of appellant, 440 
shorthand notes of trial for use at, 442 
suspension of sentence on, 438 
to Court of Criminal Appeal, 432 
House of Lords, 433 
with leave, 434 
without leave, 433 
appeals in criminal cases, 432 
appearance of defendant at trial, 351 
apprehension of offenders, rewards for. 419 
a])prentice, neglect to provide fond etc. for, 623 
apprenticeship in sea-fishing service, taking money for, 558 
aqueduct, injury to, 785 

arabic figures, whether allowable in indictment, 310 
armed, going, 468 

person by night, 675 

robbery by, 663 
army officer, offences by, 483 
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CRIMINAL LAW AND PROCEDURE— 
arraignment, 353 
array, challenges to the, 359 
quashing the, 3ij0 
arre.st, 295 — 309 

breaking open doors to effect, as to, 3^*7 
lawful, as a defence in assault cases, 009 
of judgment, 375 
by court, 375 
rioters, 47-1 
time for, 304, 309 

under Summary Jurisdiction Act, 1879. ..306 
warrant, 307 
use of force on, 309 
without warrant, 296 

by peace officer, 298 

under statutory powers, 303 
private person, 29iJ 
statutes authorising. 300 

ai'scnal, obtaining and communicating information as to, 480 
arsenals etc., arson of, 773 
arson by statute, 770 
common law. 770 
of arsenals, 773 
crops, 774 

King's ships etc., 773 
vegetable produce, 774 
asportation, 63() 

in case of stealing from the person, 664 
assault, chastisement of servant, 6U8 
consent in case of, 6o7 
correction as a defence, 608 
in general, 6U5 
iiulecent, 619 

lawful arrest, as a defence in, 609 
me<lical examination of [jrisoner, 607 
ou peace ollieei’, 5o5 

person enJeavouring to save cargo or ship in distress. 559 
ilie King, 458 

self-dct'(;nce as a defence in, 6i'8 
wiili intent to commit felony, 610 

rob, 663 

assemblage of persons for purposes of smuggling, 522 

assembly, unlawtul. 469 

assessor to Court of Criminal Appeal, 139 

assignment of perjury. 493 

assize courts, 266 

assizes, trial (J otfcnce. triable at quarter sessions (usually), not to be at. 326 
assumed name, signature of bill of cxcliangc )>y, 729 
attempts to commit crime, 258 

ol>tain property by false pretences, 7(i2 
attorney, appearance of ilcfendanr by, 351 

Corporation aggregate pleads by, 351 
power of, fraudulent abu.se of. 659 

Attorney-General, duty of. to instirute prosecutions in certain cases, 292 

information by, 321» 
aritrefo'ia avfjuit^ 355 
conv'ni^ 355 

averments, defective, in indictment. 343 
backgammon, winning money at, 691 
backing warrants, as to, 3os 
bail after commitinent, .325 

at preliminary c.xainination. 31'.>, 323 

by King's bench Division on refusal of justices, 325 

cases in wliieli it cannot I>e refused at prcliniimiry cxainin:iti<m, 321 

discretiem of judges as in, 323 

cstreatmciit of. on nnii-appearancc of defendant, 351 
granting of. a judicial act, 325 
on appeal, 138 



Index. 


CRIMINAL LAM" AND PROCEDURE— 

bail, sureties, who may be, 325 
treason, in cases of, 323 
bailee, larceny by, (J31 

of goods in the possession of a, 635 
bailiff executing civil process, killing, 573 
extortion by, 482 

llallot Act, 1S72, forgery of nomination paper under, 762 
bank note, alteration, or forging of. or uttering of forged, 715 

name of “Bank of England” etc. to ap[)ear on paper, 


paper for, sale of, 717 
engraving, 717 
possession of forged. 716 

instruments for making, 716 
Bank of England, accounts of, falsification of/755 


,, , , 1^‘nik of Ireland, embez;^lement bv officer of, 651 

Bankers’ Books Evidence Act, 387 

bankrupt, statements by, how far evidence, 657 
bar, trial at. on removal by cevtiorarl, 350 
barrator, definition of. 4‘JO 


barratry, 409 


person convicted of. practising as, 409 
bogging letters. 697 

Beliring Sea Award Act, offences against, 561 
Behring Sea, killing seals in, as to, 279 

bencli warrant, issue of, on non-appearance of defendant. 351 
besetting in tra<le disputes, 565 
best evidence, rule as to. 390 
bestialitv, 540 


betting advertisements, 551 
houses, 548 
in streets, 551 

keeping a house for purposes of, what is, 550 
on games, 691 
with minors, 552 
bigamy, 532 

evidence in, 534 


venue in. 535 

bill of exchange, alteration of, from lower to higher sum, 728 

assumed name, use of, to defraud, 729 
fictitious name, use of, to defraud, 729 
forgeiy of, 727, 719 
unautiiorised acceptance upon, 730 

binding over. 414 
birth, concealment of, 598 
blasphemous libel, 531 
blasphemy, 530 

Book of Common Prayer, depraving tlie, 532 

refusal of priest to conform to, 532 
books of Bank of England, falsification of, 755 

compan}’, alteration or destruction of, 061 
bond, forgery of, 733 

l>orrowing of money induced by false statement of money-lender, 701 
Borstal institutions, detention in, 418 

discharge by licence from. 420 
transference from j)rison to, 419 

to prison, 420 

brawling in church, 478 
breach of contract, criminal, 564 

prison, 507 
the peace, 468 
trust, by public officer, 485 
breaking into church etc., 675 

necessary to constitute burglary, 669 
bribery at elections, 484 

of members of public bodies, 484 
public officers, 484 
bridge, injury to, 785 
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CRIMINAL LAW AND PROCEDURE— 
brothel, detention of woman in, 543 
brothels, 541 
buggery, 539 

building, destruction of, by gunpowder, 770 

riotous demolition of, 473 
buoys, cutting away, 790 
burden of proof, 377 
burglary, 668—672 

breaking necessary to constitute, 669 
dwelling-house, meaning of, 668 
entry necessai'y to constitute, 671 
evidence in, 672 
indictment in, 669 
intent in, 671 
night, meaning of, 668 
burial, failure to give, 552 

offences relating to, 552 
prevention of, 552 
riotous behaviour at a, 479 
buying counterfeit gold or silver coins, 515 
canal, injury to, 784 
capacity, criminal, 239 

‘‘capital stock of a body corporate,” what included in, 755 
caption to an indictment, nature of, 349 

deposition of witness dangerously ill, 328 
carnal knowledge of girl under thirteen, 615 

sixteen, 616 

idiot, 613 

case stated, appeal by, 433 
casting away ships, 789 
cattle, injui’}' to, 788 

threats to wound or kill, 791 
cause, challenges for, 361 

caution to accused at close of examination of witnesses for prosecution, as to, 316 
certificate of cliaracter, false, 71 1 

registry of ships not legally granted, use of, 557 
certified copy, wilfully certifying as true a false, 741 
certwrari^ change of venue on removal by, 350 

effect of, 349 
grounds for grant of, 349 
return to, 349 

trial at bar on removal by, 350 
writ of, 819. 850 
challenges for cause, 361 

peremptory, 360 
to fight, 469 
the array, 359 
polls, 360 
severance in, 361 
chamj)erty, 499 

chapel, meaning of, in Larceny Act, 675 

character, evidence as to, of witnesses other than defendant, 3S1 

of, 382 
bad, 380 

general bad etc. in cases of rape, 3S4 
false certificates of, 711 
of prosecutor, evidence of, 383 
cheat, common law. 689 
cheque, forgery of, 719, 723, 727 

what inchide<i in term, 727 
child, abduction of, 620 

deposition of (under Children Act, 1908), 328 
murder, wlien subject of, 571 
overlaying, 626 

children, accidents to, during dangerous performance, 626 
competency of, as witnesses, 400 
cruelty to, 623 

dei)ositions of, when admissible at trial, 366 
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CRnilNAL LAW AND PROCEDURE— 
children, evidence of, 408 

exclusion of. from certain trials, 363 
neglect of, 623 

choke, attempt to, with intent to commit indictable offence, 602 
cfioses in action, not the subject of larceny, 641 
Cliristian religion, bringing into contempt, 470 
church, breaking into, 675 

monument in, injury to, 787 
riotous demolition of, 778 
Cliurch of England, offences against, 531 
circuits, enumeration of, 266 
circumstantial evidence in murder cases, 588 
civil proceedings, different from criminal proceedings, 386 
clearance of friendl}^ society not an acquittance or receipt, 725 
clergyman, obstruction of a, 478 
clerk, falsification of accounts by, 656 
larceny by, 644 

of assize etc., exaction of fees by, 482 
who is a, 651 

club, hona not a house used for betting, 550 
clubs used for gaming, 54(i 
coal, larcenv from mines, 639 

C'oal Mines Regulation Act, 1897, forgery of certificate etc. under, 761 
coercion of husbajid. presumption as to, 244 
(‘Ofj/Hn'it ((cfio/ioii ^ false acknowledgment of, 739 
coin, defacing King's, 518 

King's gold or silver, lightening, 515 
coinage offences, 514 

coining tool, conveying out of the Mint, 520 
coins, counterfeit, making, 514 

collateral acts, in furtherance of a common object, responsibility for, 252 
collision, failure to helj) master in, 558 
commitment for trial, 320 
committal for contempt of court, 501 

of witness refusing to be bound over, 322 
“ committed for trial,*' meaning of, as to, 329 
commission, evidence on, 387 

in army etc., sale of, 486 
C’ommissioner of Assize, as to, 267 

Commissioners of Customs, forgery of signature etc., 715 

Inland Revenue, imitation etc. of j)aper, dies etc. of, 745 
Trcasuiy, forgery of name of. 749 

< 'ommissioncr. sj)ecial. reK*rcuce of questions to, by Court of Criminal Ai)peal, 439 
common law cheat, 689 

forgery, 710 
jurisdiction, 272 

purpose, necessary to constitute a principal in the second degree, 250 
company, director etc. of, offences by, 655 
company’s books, destruction or falsification of, 660 
compassing the death of the King, 450 
compellable witnesses. 401 

compensation of person injured b}’ felony, order for, 449 

to innocent purchaser of stolen property, 688 

relatives of man killeil in attempt to apprehend offenders, 449 
compensations, 445 

competency of children as witnesses. 400 

deaf and dumb persons as witnesses. 400 
drunken persons etc. as witnesses, 400 
idiots etc. as witnesses, 4U0 
witnesses in criminal proceedings, 400 
com})licity, degrees of, 24 7 
compound larceii}', 627 
compounding felon^q 5()3 

penal action. 504 
compulsion, as a defence, 243 
concealment of birth, 598 
indictment in, 598 
verdict of, 592 

4 
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CRIMINAL LAW AND PROCEDURE— 

concealment of documents or incumbrance, 705 

treasure trove, 521 

conditional discharge under Probation of Offenders Act, 1907...413 
condonation in rape, 013 

conduct of proceedings, by person bound to appear and prosecute, 3 
confessions bj^ defendant, 394 

one or more defendants, 397 
conviction of defendant on own confession, 397 
person in authority, meaning of, 395 
whole of, must be given in evidence, 398 
written, as evidence, 399 
“ conscientious objection," not a defence, 23G 
consent, defence of, 237 

in assault cases, GOG 
incest, G17 
indecent assault, 619 
rape, 612 

conspiracy to murder, 595 
conspiracy, 260 

for seduction of women, 543 
seditious, 461 
to defraud, 708 

indictment in, 70S 
to obstruct the course of justice, 500 
venue in, 283 

constable, parish, who bound to serve as, 4S7 

special, refusal to serve as, 487 
Constitution, libel on the, 463 
contempt of court, 501 
attachment for, 501 
contempts against the King, 159 
continuing acts, 281 
contract, criminal breach of, 564 

for service of gas, breach of, 564 

water, breach of, 564 

or hiring, breach of, so as to endanger life, 564 
contractor (Government), communication of information by, 481 
contributory negligence as a defence in manslaughter, 586 
conveyances, fraudulent, 705 
conveying coining tools out of the Mint, 520 
convict, administration of property of, 429 
at large, 512 
definition of, 429 
disabilities of, 429 
property of, curator of, 430 
conviction, disqualifications following on, 42S 

of defendant on own confession, 397 

offence different from that charged in indictment, 371 
(previous), charging. 374 

evidence of, 382 
punishment after, 411 
copper coin, making counterfeit, 518 
copyholds, forgery of court rolls, 740 
corn, attempt to set fire to, 773 
coroner, court of. jurisdiction of, 269 
extortion by, 482 

inquisition of, in case of treasure trove, 521 

trial on, 330 

corporation aggregate, criminal liability of, 239 

pleads by attorney, 351 

proper name of, must appear in indictment, 335 
corpse, disinterment of, 552 

disposal of, to avoid inquest, 501 
exposure of, 553 
ctrrjms delicti, proof of, 378 
correction, killing in course of, 577 

of verdict, 373 

corroboration in rape cases etc., 613 
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OROIINAL rjAA\ AND PROCEDURE — € 0 ?itinucd, 
corroboration, when necessary, 388 
corrosives, injuries by, (103 
corrupt rewards, 504 
costs, 445 

amount of, ascertainment of, 44(5 

which may be awarded. 445 
enforcement of order for payment of, 447 
in Court of Criminal Appeal, 448 
incorrigible rogue, in case of, 448 
of person acquitted, 447 

preliminary examination, 328 
prosecution, payment of, out of local funds, 445 
respondent in Court of Criminal Appeal, 449 
solicitor and counsel, 445 
order for payment of, 44G 
payment of, by person convicted, 447 

treasurer of county council or borough. -148 
scale of, regulation of, by Secretary of State, 446 
counsel, appearance of, at trial, 352 

instruction of, from the dock, 352 
counterfeit coin, buying, receiving, paying or putting off, 515 

copper making, 518 

or possessing machines for making, 520 
exportation of, 516 
foreign copper, making, 519 

gold and silver, importation of, 510 

making, 518 
uttering, 519 

gold or silver, making or possessing machines for making, 
importation of, 515 
making, 514 

possession of three or more counterfeit coins, 516 
uttering, 51() 
what is, 514 

eounterfeiting, offence of, essentials of, 515 
counties of cities, enumeration of, 286 

towns, enumeration of, 286 
counting-house, meaning of. 672 
counts in an indictment, 334 
coupon, company, engraving, 757 

newspaper, for guessing winner, 550 
stock, engraving or forging, 756 
court, contempt of, 501 
of assize, 26t) 
coroner, 269 
Criminal Appeal, 432 

appeal to, from order for restitution, 688 
assessor to, 439 
costs in, 448 

powers exercisable by single judge, 443 
procedure. 437 

reference of questions to special commissioner, 439 

to, by Secretary of State, 443 
registrarof, duties of, 441 
King in rarliament. 270 
quarter sessions. 267 

Universities of Oxford and Cambridge, criminal jurisdiction of, 270 
court roll of cop^diold estate, forgery of, 740 
courts, criminal, 265 
-martial, 271 

credibility of witnesses, evidence as to, 384 
cremation, offences relating to, 552 
Cremation Act, D)02, offences under, 553 
crime, classification of, 246 
definition of, 232, 425 
elements of, 233 
criminal courts, 265 

capacity, 239 
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CRIMINAL LAW AND VHOCEBVRE-^conthiued. 

crimmal jurisdiction, limits of, 271 

lunatic, permitting escape of, 510 
proceedings, <lifference from civil proceedings, ,S8G 
Criminal Law Amendment Act, 1885, offences under 614 
crops, arson of, 774 ’ 

larceny of, 637 

cross-examination as to impartiality, 384 

in rape, 383, 613 
of defendant, 367, 404 
Crown, succession to, libel as to, 464 
cruelty to children, 623 
culpable homicide, 570 
curator of convict’s property, 430 
<lamage, malicious, to property, 768 

dangerous performance, accidents durino- 626 
date, false date to deed, 712 

deadly weapon, use of, to repel assault, 609 

deaf and dumb persons, competency of. as witnesses, 400 
death, acceleration of, may be, 572 

after a year and a day from injury inflicted, 571 
from fright may be manslaughter, 571 
punishment of, 409 
debentures, forgery of, 733 
decency, offences against, 537 
declaration, statutory, making a false, 496 

Declaration of 'litle Act, IS62, forgery of certificate under, 741 
decoying away of child, 620 

Pacifle islanders, 527 

deed, definition of (within Forgery Act, 1861). 733 
false acknowledgment of, 740 

date to. 712 
forgery of, 733 

deeds, forgery under Acts for registry of, 740 
larceny of, 637 
defacing King’s coin, 518 
defamatory libel, 569 
defence, the, 367 

defendant, cross-examination of, 404 

evidence of, 402 


husband of, 405 
wife of, 405 

when called as a witness, 367 

, - - . compellable as a witness, 403 

detendants, joinder of several, 342 
degrees of criminal liability, 246 
delirium tremenn^ as a defence, 242 
delivery of judgment, 376 

demanding money etc. under forged instrument, 762 

, „ with menaces, 664 

demolition of buildings, riotous, 473 

churches, houses etc., 777 
house by tenants, 780 
demurrer, objection to indictment by, 355 
deportation of aliens, 418 

depositions, coj)ies of, right of accused to, 322 

forgery of, 739 
how taken, 315 
of child, 328 


O'JV 


cieicnaant, when evidence against him, t/. 
children when a<lniissible in evidence, 366 
witness dangerously ill, 327 
witnesses, when read at trial, 365 
transmission of, tooflicer of court of trial, 322 

1 use ol, at trial, of witness dead or dangerously ilk 328 

depraving the lionk of Common Prayer, 532 

Saemment, 532 

detainer, forcible, 476 

detention during King’s pleasure of person under sixteen, 421 
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CltnilNAL LAW AND PROCEDFRE— 

detention for period not exceeding one month of person under sixteen, 421 

specified period of person under sixteen, 421 
in a Borstal institution, 418 
industrial school, 422 
reformatory school, 422 
retreat,” *418 

of appellant, as criminal lunatic, 436 
inebriate in certified reformatory, 417 
^voman in brothel, 543 
preventive, 41.') 

die, mcaninir of. in Stamp Duties Management Act. 1891. ..747 
dilfereiice between criminal and civil proceedings. 386 
dignity, name of. must be given in indictment, 336 
director, alteration or destruction of compan 3 ’’s books by, 660 

mi.sapproprialion by, 655 
of company, offences by. 655 
Director of Public I’rosecutions, as to, 292 

defence by, at appeal, 44 () 
discharge bv licence from Borstal institution, 420 

colulitional, under Probation of Offenders Act, 1907. ..413 
of juiy in course of trial, 370 
on disagreement, 374 
disclosure of official secrets, 480 
discovery of documents in criminal cases. 387 
discretion of court as to amount of punishment, 425 
disinterment of corpse, 552 
dismissal *' without prejudice,’* 357 
disorderly houses, 541 

disputes between em]>loyers and workmen. 563 
disqualifications following on conviction. 428 
disturbance of public worship, 477 

religious meetings, 478 

dividend warrant, fraudulently making out, 757 
dockyard, obtaining and communicating information as to. 48o 
" document of title to goods,” meaning of, in Larceny Act, 19(d...059 
documents, fraiululent concealment of, 705 

in possession of defendant, secondary evidence of, 390 
pn>duction of. in criminal cases, 387 
}niblic. proof of, 392 
unstampe<i, ailmission of, 388 
dog, corrupt taking of reward for return of, 505 
drafting of indictment, 345 
di-awing bill of exchange by procuration, 727 
drilling, unlawful, 467 

when not illegal, 468 
driving, furious, 605 

drown, attempts to, with intent to commit murder, 594 

drugs, administration of, with intent to commit indictable offence, 602 

drunken persons etc., competency of, as witnesses, 400 

drunkards, habitual, punishment of, 417 

druidcenncss, 553 

as a defence, 242 

effect of, in murder and manslaughter, 581 
tluels, 468 

princi]>als and seconds in, when guilty of murder, 578 
dwelling-house, being found by night in, 675 

breaking into, with intent to commit felony therein, 673 

building within curtilage of, entry of, 674 

defence of, killing in course of, 587 

demolition of, by tenants, 780 

entry into, by night, (J73 

meaning of, in burglary, G68 

stealing in, 674 

threat to burn, 791 

dying declarations, admissibility of, 39.3 

in murder and manslaughter cases, 589 

casement, forcible entry not ap]ilicable to, 474 
Last India bouds, forgery of, 733 
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CEIMINAL LAW AND V^CEDURE-continued 
ecclesiastical courts, 271 

elisors, the, 360 
embezzlement, 649 

by officers of Banks of England and Ireland 654 
person in King’s service, 654 ’ 

policeman, 654 

charge of different embezzlements in indictment Col 
essentials of, 653 ' 

evidence in, 651 

of money of unlawful society, 653 
venue in, 654 
verdict in, 650 
embracery, 489 

enemies, distinguished from rebels, 454 
engine calculated to destroy life, settinc^ 605 
engraving bank note etc., 717 

stock certificate or coupon, 756 
engrossing, 562 

enlistment, foreign, 528 
entertainment, unlicensed place of, 544 
entry, false, on register of births etc., 742 
forcible. 474 

necessary to constitute burglary, 671 

of dwelling-house with intent to commit felony, 673 
judgment, 377 

in banker’s ])ass book is a receipt, 726 

(Land Transfer), fraudulent, 705 

CSC&p6y 608 

aiding prisoner in custody for felony to, 510 

of war to, 510 

. escape from custody on civil process, 509 
from prison, aiding, 510 i" . 

permitting criminal lunatic to, 510 
established religion, seditious attacks on, 531 
estreatment of bail on non-appearance of defendant, 351 

recognisances, 413 
evidence, 377—408 

admission or rejection of, at preliminary examination 318 
admissions by defendant, 394 

preliminary to trial, 386 
against co-defendant, 402 

before Court of Criminal Appeal, 439 
grand jury, 346 
best, rule as to, 390 
competency of witnesses, 400 
confession by defendant, 394 

one or more defendants, 397 
written, 399 

credibility of witnesses, 384 

difference between civil and criminal proceedings 386 

dying declarations, admissibility of, 393 ^ 

false, incitement of person to give, 498 
manufacture of, 498 
forgery of instruments of, 735 
former evidence, when admissible, 399 

hearsay evidence, 393 ^ 

purpose of extortion, 666 

burglary, 672 
embezzlement, 651 
false pretences, 693 
forgery, 764 

high treason, 457 ^ 

larceny, 649 
manslaughter cases, 588 
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CRIMINAL LAW AND FliOCEBVIiE—contimied. 
evidence — contiiuied, 

in murder cases, 588 
perjury, 494 
procuring abortion, 597 
rape cases, 013 
receiving stolen goods, 081 
riotous demolition of building, 778 
seditious libel, 402 
of accomplice, 408 

age in offences under Criminal Law Amendment Act, 1885. ..016 
bad character, 880 
character, 382 

of prosecutor, 383 
children, 408 

commission of similar offences, 380 

deferuUnt, 388, 402 

husband of defendant, 388 

previous conviction, 382 

propensities, 380 

subornation, 380 

wife in treason, 405 

of defendant, 388, 405 
on commission, 387 
relevant facts, 378 

secondaiw. of document in possession of defendant, 390 
statement by defendant before examining justices, 399 

made by authority* of prisoner, admissibility of, 397 
in presence of accused, admissibility of, 398 
statements and depositions by bankrupt, how far, 057 
unstamped document, admission of, 388 
examination at trial, 303 

exception in enacting clause of statute, when to be negatived in indictment, 338 
exciianges (army), sale of, 480 
Exchequer bill, forgery of, 731 

making instruments for, 731 
I)urchase of ))aper })rovided for, 732 
execution of criminal, when murder, 575 
exemptions from criminal liability, 244 
exhibition, indecent, 537 

‘‘expenses” of solicitor and counsel assigned to appellant, 448 
explosion, causing, with intent to murder, 594 

doing act witli intent to cause, 775 
injury by. 003 
likelv to endaneer life. 775 
cxi)losive substance, definition of, 775 

destruction of building by, 770 
making, 775 

manufacture of, with intent to commit felony, 792 
})lacing, in building, 777 

Explosive Substances Act, 1883, accessory to crime under, 770 

offences under, as to, 277 

explosives, injury by, 775 

Explosives Act, 1875, licence under, forgery of, 701 
exiiortiiig counterfeit gold or silver coin, 510 
exposure, indecent, 537 

of coi pse, 553 

expulsion of alien offenders, 418 
extortion, 481 

accusation of crime for purpose of, COG 
by threats. 004 
of valuable securities, 607 
factor, fraud bv. 057 

facts, necessity* for setting out with certainty in indictment, 337 

relevant. 378 ^ 

false acknowledgment of recognisances of bail or cognovit actionem, 

affidavits, making of. 491 

certification of copy of record, 73< ^ 

declarations, notices, certificates required by Marriage Act, 183 b. ..orfo 
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CRIMINAL LAW AND continued, 

false entry in accounts of stock holders at Bank of England, 755 

on register of births etc., 742 
evidence, incitement of person to give, 498 

manufacture of, 498 
imprisonment, 606 
instrument, what is, 712 
pretence, continuing, 697 
pretences, 690—701 

attempts to obtain property by, 702 

indictment in, 702 

essentials of, 692 
evidence in, 69H 

execution of security, obtaining, by, 703 
indictment for, 693 

form of. 694 
“obtaining ” in, 696 

order for restitution of property obtained by, 701 
revesting of property obtained by, 701 
trial for, bars prosecution for larceny, 691 
venue in, 281, 700 

promissory oath, making of, is not perjury, 491 
rumour, spreading, to affect prices, 562 
statement by director of company, 661 
token, use of, 689 
trade description, 567, 759 
falsification of accounts, 661 

of stockholders in Bank of England etc., 755 
pedigree, 705 
fear, putting in, 661 
felony, admission of facts in, 386 
arrest in case of. 296 

charge of different felonies in different counts, gives rise to elecMon 
when, 342 
compounding, 503 

count fur, not to be joined with count for misdemeanour, 342 
defemlant in, called upon, 375 
detinition of, 216 

forfeiture of offices by person convicted of, 428 
incapacities of person convicted of, 429 
killing in course of commission of, 579 
misdemeanour and treason, points of difference between, 246 
misjji’ision of, 503 

fictitious name, signature of note etc. by, 712 
fight, challenges to, 469 
prize, 470 

fighting in a public place, 468 

tilings, gold or silver etc., unlawful possession of, 515 
finding lost articles, when larceny, 630 
fine for malicious damage to property, 793 
of person uiuler sixteen, 424 
])unishment of, 412 
fish pomls, injury to, 785 
fisheries, seal, 56'l 
fixtures, larceny of, 639 
forcible detainer, 476 
entry, 474 

foreign documents, forgery of, 767 
I’oreign Enlistment Act, 1870, offences under, 528 

^larriage Act, 1892, offences under, as to, 278 
foreign state, piracy under colour of commission from. 525 

states, communication of information to, 480 
forestalling, 562 

forfeiture of offices of person convicted of felony, 428 

recognisances, 414 

forged instrument, <lemanding money under, 762 

uttery of, 714 

forgery, 710 — 767 

alteration of bill of exchange from lower to higlier sum, 728 
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CRIMINAL LAW AND PEOCEDURE— 
forge ry — co?i ti mied. 

assumed name, use of, to defraud, 729 
by statute, 715 

cheque is both warrant and order for payment of money, 723 
common law, 710 
definitions of, 710 
evidence in, 761r 

as to whether “ order ” or request ” etc., 724 
false certificates of character, 711 
fictitious signature, 712 
imitation of wrappers, 711 
indictment in, 762 
intent in, 763 
of acquittance, 725 
bank note. 715 
bill of exchange, 727 
sale (ship), 752 
bond, 733 

builder’s certificate (ship), 752 

certificate of birth etc. of nominee under Government Annuities Act, 1829. 

748 

discharge under Merchant Shipping Act, 1894... 753 
Inland Kevenue Commissioners, 744 
paymaster-general or officer of Bank of England, 744 
redemption of land tax, 748 
registry (ship), 752 

valuation under Slave Trade Act, 1824. ..760 
under Births and Deaths Registration Act, 1874. ..743 
Coal Clines Regulation Act, 1897. ..761 
Declaration of Title Act, 1862.. .741 

cheque, 727 
codicil. 734 
copy of receipt, 726 
court rolls, 710 
debentures, 733 
declaration (ship), 752 
deeds, 733 

depositions, affidavit etc., before justice of peace, 739 
documents in case of salvage, 560 

relating to deposit in seamen’s saving’s bank. 753 
to obtain relief from Merchant Seamen’s Fund, 752 
under Acts for registry of deeds, 740 
Merchant Shipping Act, 752 
Government Annuities Act, 1832. ..718 
East India bonds, 733 
entry in register of births, 741 
evidence, 738 
Exchequer bills, 731 
foreign documents, 767 
hall marks on plate, 758 
identification mark (motorcar), 761 
incomplete document, 722 
instruments of evidence, 735 
King’s seals, 735 

licence under Explosives Act, 1875. ,,761 

London Jlacknej^ Carriage Act, 1843. ..760 
marriage licence, 743 
minutes etc. relating to pensions, 751 
mortgage (ship), 752 
name of Commissioners of Treasury, 749 
officer entitled to pension, 751 
nomination paper under Ballot Act, 1872. ..762 

Municipal Corporations Act, 1882. ..762 
order for delivery or transfer of goods, 719 
orders for payment of money, 719 
power of attorney for transference of stock, 755 
processes of court, 735 
promissory note, 719 
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CRIMINAL LAW AND PROCEDURE— coniiswerL 

forgery — continued. 

of receipt, 719, 725 

(copy of), 726 
records, 735 
register code, 752 

seal of Commissioner for Oaths, 739 
court of record, 736 
document, 737 

Probate, Divorce and Admiralty Division, 738 
Public Record Office, 737 
register office or burial board, 732 
or signature of Master in Lunacy, 739 

to municipal bye-law, 740 
security, genuineness necessary, 724 
signature of assistant record keeper, 737 

attesting witness, 731 

etc. of Commissioner of Customs etc., 745 
of district registrar, 738 
judge, 737 

probate registrar, 738 
sea fishery officer, 754 

to minutes of municipal borough council, 740 
pictures, 711 

summons of justice of peace, 739 
surveyor’s certificate (ship), 752 

telegrams, 762 
trade marks, 759 
transfer of stock, 754 
Treasury bill, 731 

undertaking for payment of money, 719, 720 
void instrument, 721 
war bond, 731 


warrant for payment of money, 719, 720 

warranty for purposes of Sale of Food and Drugs Act IS 
will, 734 

pensions, in relation to, 751 

punishment of, 766 

receipt (spent), alteration of, not, 726 

signature of, for anotlier, not, 726 
resemblance to valid document, required 713 
summary conviction for, 767 ’ 

uttering, 714 


writing unauthorised acceptance of bill of exchange, 730 
formal judgment, when drawn up, 377 

foruess, obtaining and communicating information as to, 480 
fortunes, telling, 703 

fraud, by directors, 655 

factors and agents, 657 

telling fortunes etc., 691 


conspiracy to carry out, 708 
in relation to shipping documents, 557 
obtaining property by, 688 

of pawnbroker, revocation of licence, CSI 
Winning money at gaming by, 691 
fraudulent abuse of power of attorney, 657 

concealment of <Iocuments or incumbrances 705 
conveyances, 705 * 

drawing of bills of exchange etc., 719 
falsification of pedigree, 705 
inducement to borrow monej', 704 
misappropriation of property intrusted, 656 

frulfdestrLTi^TsT^ summary determination^' 

larceny of, 637 
furious driving, 605 

gallery, public, injury to articles in, 787 
game, killing in lawful, 582 / 

gamekeeper, entitled to arrest poachers, killing^ 
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CRIMINAL LAIV AND PROCE DURE— 

gaming, clubs used for, 54(5 
houses, 545 
unlawful, 54(5 

winning money at, by fraud, 691 
gaoler, exaction of gratuity by, 485 
neglect of duty of, 487 
gas, contract for service of, breach of, 564 
larceny of, 648 
general issue, the, 858 

warrants, as to, 291 
girl under eigliteen, abduction of, 628 

sixteen, abduction of, 621 
sixteen, carnal knowledge of. 616 
thirteen, carnal knowledge of, 615 

thirteen, permitting resort for purposes of carnal knowledge, 617 
girls, ofTences aeainst, 611 
going armed. 468 
gold coin, counterfeit, 516 

or silver obtained from lightening coin, unlawful possession of, 515 
good behaviour, binding over to be of, 414 

securiiy for, by youthful offender, 424 
goods in course of manufacture, damage to. 780 
tlovernment contractiu’. communication of information bv, 481 

otlences against, 450 
marks, misa[)plication of, 518 

grand jury, bills found by. which quarter sessions cannot try, how dealt with, 

discliarge of, 847 
evidence before. 846 
immunity of, 848 

indictment, finding of, by 345 — 348 
powers of, 34 7 
proceedings before. 316 

graveyard, delivery of address not permitted by lawful autliority in, 479 
grounds of defence and exemptions from criminal liability, 236 
gunpowder, manufacture of. with intent to commit felony, 792 

placing, in building, 777 
habitual criminals. puni.^hmeiU of, 415 

drunkards. 417 

Hackney Carriage Act. 1843, forgery of licence under, 760 
hall marks on plate, offences connected with, 758 
harbouring thieves, 555 
hard labour, im[)risonment with, 410 
hay, attenqit to set fire to. 773 
etc., threat to burn, 791 
hearing in camera, 368 

of an indictment, the, 362 
hearsay evidence. 393 
heiress, abduction of, 619 
High Court of Parliament, 265 
high seas, offences peculiar to the, 523 
treason. 45(J — 457 

adherence to the King's enemies, 454 

aliens, when guilty of, 451 

ambassadors, when guilty of. 451 

compassing the death of the King, 451 

different species ma^* be joined in different counts, 342 

evideiice at trial for, 457 

indictment for. 454 

levying war against the, 452 

limitation of time in, 456 

married woman's position. 457 

overt act, nature of, 451 

witnesses, number of. necessary to conviction, 456 
highway’s, non-repair of, appeal in case of conviction, 444 

evidence of previous conviction in case of, 383 
'ring, contract of, breach of, so as to endanger life. 564 
micide, 570 
excusable, 5S7 


348 
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CRIMINAL LAW AND PROCEDURE— 

Parliament, privilege of, 4C2 

spurious copies of journals of, 737 
parliamentary voters, neglect of overseers to make out, 487 
particulars of matters charged in indictment, when given, 338 
partner, larceny by, 635 

pawnbroker, order upon, for restitution of stolen goods, 688 

revocation of licence of, for fraurl, 684 
paymaster-general, forgery of certificate etc. of, 744 
peace, breach of the, 468 

officer, refusal to assist, 50G 

resistance to or obstruction of, 505 
recognisances to keep the, 412 
penal action, compounding, 504 
pedigree, fraudulent falsification of, 705 
peers, trial of. for treason, felony etc., 270 
penal servitude, 409 
pension, forgeries in relation to, 750 

forging name of officer etc. entitled to, 751 
personation to obtain, 707 
uttering false affidavit to obtain, 750 
peremptory challenges, 360 
perjury, 490 

essentials of, 491 
evidence in, 494 

direction by judge as to prosecution for, 496 
indictment for, contents of, 493 
subornation of, 497 
- person in autliority (confessions), meaning of, 394 
personation, 706 — 708 
of annuitant, 706 
shareholder, 706 
stockholder. 7()6 

to obtain pension, prize-money etc., 707 

property, 707 

persons under sixteen, punishment of, 421 
petitioning, tumultuous, 47U 
petty jury, 359 

Pharmacy Act, 1868, making false entry in register kept under, 744 
)hysical coercion, as a defence. 243 
’racy by statute, when punishable in English court, 524 
forcibly boarding ship, 526 
how far a felony, 523 
jure gentium y 523 
jurisdiction in, 524 
master, confinement of, 525 
slave trade, engaging in, 526 
trading etc. with pirate. 525 

under colour of commission from foreign State, 525 
bringing messages from, 525 
corruption to turn, 525 
master or seaman turning, 525 
trading with, 525 
what is a (betting), 549 
, destruction of, 782 
larceny of, 638 

all marks on, offences connected wdth. 758 
‘trefoiK ('oni'lct and of autrefoix acquit^ 356 
Ion, 355 
.nancy, 592 
i jurisdiction, 355 
over, 358 

)Ti 

>pecial, 355 
, administering, 593 

administration of, so as to endanger life, G02 
attempts to administer, 594 
^^ice supervision. 414 
H^iUcemau, embezzlement by, 654 
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CRIMINAL LAW AND PROCEDURE— 

polls, challenges to the, 360 

Poor Prisoners Defence Act, provisions of, 352 

port, injury to, 784 

possession in case of receiving stolen goods, 678 

of stolen goods in absence of reasonable explanation, presumption 
681 

post office offences, venue in, 288 

receiving goods stolen from, 684 
servants, neglect of duty by, 488 
stealing from, 644 

sending indecent prints etc. by post, 539 
pound-breach, 512 

power of attorney for transference of stock, forgery of, 755 

fraudulent abuse of, 657 
pregnancy, plea of, 592 
i)rejudice, dismissal without, 357 
preliminarv examination before justices, 311 — 328 
bail, 323 

commitment for trial, 320 
^costs, 328 
I lepositions, 327 
L . lischarge of accused 320 
Y, Clearing, 311 
, f places of trial, 326 
'remand, 319 

presjentments by grand jury, 347 
pres:t;-gang, killing member of, 574 
presD.mption in cases of murder, 570 
( of criminal intent, 380 

presujmptions, classification of, 388 
/ in bigamy, 533 

pretomccs, false, (>92 — 701. See false pretences, 
prev^^ntive detention, 415 

prison treatment of persons undergoing, 417 

prev^ious conviction, charging, 374 

' punishment after, 41 1 

convictions, evidence of, in receiving stolen goods, 683 

priesf; of Church of England, refusal of, to conform to Book of Common Pr 
53. > 

principals and accessories, 247 
‘ in the first degree, 248 
1 second degree, 250 

princ? pies determining amount of punishment, 425 

printers, Crown, parliamentary, documents falselv bearing name of. 738 
prison breach, 507 

by vagrant, 508 
escape from, 508 

aiding, 510 

‘ ncces.=ity of specifying in warrant of commitment to await trial 
^ offences relating to, 507 

■; treatment of person undergoing preventive detention, 417 
Prison* Commissioners, supervision of, 420 
prison er of war, aiding escape of, 510 

when entitled to legal aid, under Poor Prisoners Defence Act 
privilege of Parliament, 462 ’ 

privileged persons, 244 
Privy vCouncillors, bribery of, 484 
prize-fi' ght, 470, 582 

' death in, when manslaughter, 582 
nrize-r noney, forging name of officer etc., entitled to, 751 

personation to obtain, 707 
probate registrar, forgery of signature of, 738 
probation officer, supervision of. 425 

Probation of Offenders Act, 1907, recognisances under, 413 
proceedings before plea, 351 
processes of court, forgery of, 735 
proclamation, spurious copies of, 738 

under Kiot Act, 472 
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CRIMINAL LAW AND PROCEDURE— 
procuration, 542 

drawing bill of exchange by, 727 
procurement to commit a felony, 254 
procuring, 614 
abortion 596 

production of documents necessary to determination of case by Court of Criminal 
Appeal, 438 
proof, burden of, 377 

of corjyus delicti^ 378 
promissory note, forgery of, 719 
propensities, evidence of, 380 
property, malicious damage to, 768 

meaning of, in Larceny Act, 1861. ..684 
obtaining, by fraud, 688 
of convict, administration of, 420 

stolen, see receiving of stolen goods a)ul restitution of stolen property, 
684 

use of violence in defence of, 609 
prosecution, time of commencement of, 295 
prosecutor, character of, evidence as to, 383 

meaning of, as to, 329 

protection from King's naval services, offences in connection 750 
provisions, unwholesome, sale of, 554 . ^ 

provocation, effect of, in reducing murder to manslaughter, 576 

gestures as, 577 

public, admission of, to trial, 362 

bodies, bribery of members of, 484 
“ public body,” meaning of term, 484 
public buildings, riotous demolition of, 778 
documents, detinition of, 393 

proof of, 392 

health etc., offences relating to, 554 
office, refusal to serve in, 485 
sale of, 486 

officer, breach of trust by, 485 
bribery of, 484 
neglect of duty, 486 

officers, offences by ami in respect of, 480 
ornaments, larceny of, 639 
servant, larceny b}^ 644 
worship, disturbance of, 477 
publication, indecent, 637 
punishment, after previous conviction, 411 

definition of, 233 

detention in Borstal institution, 418 
discretion of court as to, 425 
disqualifications following on conviction, 428 
in general, 409 

matters to be considered in fixing, 427 
object of, 425 
of death, 409 
deportation, 118 
fine, 412 

habitual criminals, 415 
drunkards, 417 
\ outlawry, 431 

penal servitude, 409 
pei*9ons under sixteen, 421 
j)olice supervision, 414 
preventive detention, 415 
^ recognizances to keep the peace, 412 

special classes of offenders, 415 
whipping, 411 
youthful offender, 418, 423 
principle determining amount of, 425 
j^^ing in fear, 661 
quarrel, killing in sudden, 581 
quarter sessions, jurisdiction of, 268 
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CKJMINAL LAW AND PJROCEDr^Rp 

quashing the array, 360 
quay, injury to, 784 

nice, entry for, in wrong name 607 
railway, injuries to, 786 ’ 

passengers, endangering, 556 

rape. Gil ' ’ acquittance or receipt for money, 725 

cond^?" ««« 

consent in, 612 

of i'(Uot%"2“'^°^’‘^^ character in cases of, 381 

leceipt, clearance of friendly society not a 70 -, 

distmgu.shed f.om authority to p.av f->5 
forgery ot, 71 i), 725 ^ 

spent, alteration of, 719 
rccen'cr of stolen goods, 676 
Y Avreck. 640 

rei. V ng goods stulen from Post Office, 681 
\ pioperty stolen abroad, 680 

pres] ■'Stolen goods, 676 

presi- evidence in. 681 

presq indictment in, 077, 681 

1 nature of. 679 

Pi-esui pawnbroker’s licence, revocation of G^l 


\ 


I 


previj 
) 

priest: 

53-3 
priiicf j 
1 

prineij 

print In 
prisoLt 


possession in, (J78 

"Ultatio“n,°gl " ‘'>ble 

venue in. 272, 288, 681 


pretc. 
prevt'. 

,|,anccs by person under sixteen 4*>5 

cstreatment of, 413 
false acknowledgment of, 739 

forfeiture of, 414 
form of, 321 
of bail, 323 

Avitness to appear at trial, 321 
taken, how, 321 

to appear and prosecute, 321 
keep the peace, 412 

t Jnf (under Vexatious Indictments A( 

tiansmission to officer of court of trial 321 

anaer Probation of Offenders Act T'JoV i , a 
^ Ug verdict, 373 ^ -^oc, i jo/ 

sely certifying copy of, 737 
•gGvy of, 735 
; -ceny of. 643 

Prison' hmluded in tei ni, 735 

prison “ce, how guaidetl against, 12G 

n of land tax forgery of ceVtificate of, 718 

privile®; by Court of Criminal AjrpeaJ 133 

privik ^ detention in, f22 ‘ ‘ ’ 

1‘rivy peace officer. 506 

luize-fi '^“'dis etc., destruction etc. of. 7 

marnagms, entry of false state, nent on, 53G 


'll 


. ships, forgery of document; commeS wlut 75 -> 

unde 7 ffi:r;macy Wc.: 71.3 

Tra. e M “>t'T it.- 713 

registrar of Court c!f - -o., 7 

. 1- offences by. 535 ' ^ 

lo^i.stiation of marriage null and void hv Aroit* « 
rosutry io,-,?,,, „t 
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CRIMINAL LAW AND PROCEDURE— 

regrating, 4C2 

regulations, spurious copies of, 738 

reigning sovereigns, exemption of, from criminal liability, 245 
relieving officer, neglect of duty by, 487 
religion, offences against, 530 

seditious attacks on the established, 531 
religious meetings, disturbance of, 478 

order, admittance of person as member of, 479 
remand, 319 

report of registrar as to assigning legal aid to appellant, 442 
rescue, 511 

reservoirs, injury to, 784 
residence, matrimonial, meaning of, 534 
resisting peace officer, 505 
respite of judgment, 375 

restitution of lands forcibly entered on or detained, 477 

property obtained by false pretences, 701 
stolen property, orders for, 449, 684 

pawned, 688 
valuable security, 685 
writ of, 685 

retirement of jury, 373 \ 

“retreat,” detention in, 418 

revenue officers, offences by, 489 

revesting of property obtained by false pretences, 701 

goods obtained by fraud not amounting to larceny, 686 
stolen property on conviction, 685, 686 

rewards, 445 

])aymeut of, to those active in apprehension of offenders, 449 
riot, 471 

suppression of, 473 
Riot Act, provisions of, 472 
rioters, arrest of, 474 
riotous behaviour at a burial, 470 
^ demolition of buildings, 473, 777 

prevention of loading etc. of a ship, 473 
robbery, 661 

assault with intention of, 663 
by armed person, 663 
indictment in, 662 
whipping in case of, 663 
rout, 471 

Sacrament, depraving tlie, 532 
sacrilege, 675 

sale of commission in army etc., 486 
' goods with forged marks, 567 

office, 486 

unwholesome provisions, 554 

Sale of Food and Drugs Act, 1875, forgery of warranty for purposes ( 
salvage, forgery of documents etc., in case of, 560 
sanity, trial of issue as to, 354 

£cale of costs, regulation of, by Secretary of State, 446 
School, reformatory or industrial, detention in, 422 
iojpip receipt, when a receipt, 726 
'a^ffshery officer, forgery of signature of, 754 
^all, injury to, 784 
"'sheries, 561 

Commissioner of Oaths, forgery of, 739 
court of record, forgery of, 736 
office of Master in Lunacy, forgery of, 739 
Probate, Divorce and Admiralty Division, forgery of, 73S 
public document or company, forgery of, 737 
Public Record Office, forgery of, 737 
register office or burial board, forgery of, 732 
to municipal bye-laws, forgery of, 740 
p seals of King, forgery of, 735 

seaman, false statement of master as to wages and effects of, 557. 
forgery of document relating to deposit in bank, 753 
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CRIMINAL LAW AND PROCEDURE— 

seaman, leaving on shore, 5o6 itxnued. 

misconduct of. 558 

or apprentice, leaving behind, 278 

search warrant for female detained for immoral purposes 543 
warrants, as to, 310 puiposes, 

searcliing prisoners, as’ to, 300 

SecreS^oTstwr t^trc'to t Production, 392 

tegulation^‘51al?rcosts°b? 44?' 

sedRion, 4G.f°°‘' Person, 424 

seditions^tack^^ Uje established religion, 531 

intention, detinition of, 463 
libel, 461 

matter, publication of, by newspaper, 462 

‘Administering an oath for 465 

secl^uctmn of woman, conspiracy for, 543 

se “f^^?feuce as a deteuce in assault cases 608 

?=entence, appeal against, 435 ' 

computation of, on dismissal of appeal, 441 

^ 1 eduction of, by Court of Criminal Appeal 435 

-M^.*,.,;;;^nces on several charges, 411 ^ppeai, 43o 

^ft.nt, wlio is a, 651 

eliastisement of, 608 

falsification of accounts by, 656 
pres larc-eiiy by, 644 

pres;! neglect to in-ovide food etc. for 623 
presu A-esponsibility of master for acts of 234 

I j breach of, so as to endanger life 564 

presulhre to crops, 774 uaugoi nre, 504 

/ vegetable jiroduce, 774 
pretc/;"G m challenges, 361 
prevv'A^ificate, engraving, 757 

SS;;!';!'?, «> 

'Sirofl.Sil,"";*'- '» «< etc.. 7M 

priest*^‘'Akirig reward by, 482 

oS.'-^Alng signals with intent to endanger 790 
princ ’iPnemeMt etc. of master of, an ac/of piracy 525 
imaging, with intent to destroy, 790 
Klaugenng, 558 

prisordistress, asraidt on pera^ -^~ing to’saVe, 559 

aster of. SCeJIon o^ 

Otous prevention of loading etc. of, 473 

ing fire to, witli intent to murder 594 
•iseawortliy, sending to sea. 559 

Pri=se of certificate of registry not legally granted 557 
pricig documents, fraud in relation to, dl ’ ^ 

ottences relating to, 556 
pri^njuries to, 789 

privttempts to, with intent to commit murder, 594 

j;t.laning '5! 072™°"°“' P^<^'-ention of smuggling 522 

shw. and notes at trial, where appeal lies 442 
signalling to sun^^gling vessels. 522 

sipals. alteration of. witli intent to endanger ship 790 

silver com, counterfeit. 516 i ^ 

slander, indictable, 569 
slave trade, 526 

seizure of vessels engaged in. 527 

forgery of certificate of valuation under 760 
slaves, carrying of persons as, 526 ,ou 
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CRIMINAL LAW AND PEOCEimE— 

smuggling, 522 ary examination, how compelled, 314 

procuring persons to assem 'iure of, 734 
societies, unlawful, 466 n' proceedings, 40l 

sodomy, 540 of. 327 

soldier, criminal responsibility of of, when to be used, 366 
solemnisation of marriage, irregu , 367 
soliciting to sodomy, 640 and compellable as a, 403 

solicitor, pei’son convicted of ban - trial, 365 
sorcery, pretence to exercise, 703 U 384 
Sovereign, offences against, 450 f Criminal Appeal, 430 
special commi.ssioner, reference of mt, 535 
pleas, 355 ish, 367 

tribunals, 270 trial, 321 

verdict, 371, 373, 374 mmittal of, 322 
in case of insanity, 24ii 
speeches on the facts at preiiminar 
spot ” competitions in newspajieri 
spring guns, setting, 605 ^ incest, 618 

spurious copies of Government docu when a competent. 405 
stabbing cases, indictment in, 601 conviction for treason, 450 
stamp, meaning of, in Stamp Duties '* prosecution, 364 
standing mute, 353 

statements by deceased, when evideiu itial in indictment, 341 

defendant before exann 
made by authority of priso 
in presence of accusei 
of accused at preliminary e.*, 

Stationers’ Company, register of, makii 
Stationery Office, spurious copies of doc 
statues, injury to, 787 
statute, effect of a new, on acts not origi 
statutory declaration, making a false, 41t; 
libels, 463 

stealing from the person, 664 
in dwelling-house, 675 
steam engine etc., riotous demolition of, 7 
stock certiticatc, engraving, 756 
Stock Exchaugc combinations, 563 

London County Council, making out 
transfer of, forgery of, 754 
stockholder, pei’sonatioii of, 706 
stolen goods, compensation to innocent pur« 

receiving, 676 

property, corrupt taking of rewards f« 
orders for restitution of, 44i, 

sus 

stores, His Majesty’s, having possession of (s 
straying animals, 512 
street betting, 651 
struggles in anger, killing in, 581 
subornation, evidence of, 380 

of perjur}', 437 

indictment in case of, 498 
^ iuhpccna ad teatijivandumy service of defendant 
8C. ducea service of defendant with , 

sea-icession to Crown, libel as to, 464 

sea-wide, 592 

seal flagreement to commit, 573 V 

seal ohttenipt lo commit, 593 
.g ambassadors etc., 528 

*mming up cii.se by counsel for prosecution, 368 

of judge, 369 

summons, deliuiiiun of, 290 

Sunday, houses used for public entertainment on, 
supervision of police, 414 

Prison Commissioners, 420 , 

probation officer, 426 

sureties (bail), contract to indemnify, illegality of, .and tonlrukje. 
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seaman, leaving on shore ^ 

misconduct of, 558 mned, 

■'™‘ ‘"”0 

searching prisoners, as to, 309 

secondary evidence nf ^ inties, 287 

intention, definition of, 463 ' 

libe], 461 accomplice, 408 

matter, publication of, bv newsnan‘‘®*“®“‘' 663 

purposes, administering an serious assault, 610 

seduction of woman, conspiiSor " ™“rder, 599 

self-defence as a defence in ^sLlte^tt 
sentence, appeal against, 6f 

reduction 'o” b^’ °° ^‘®“'ssal of a 

fences on seve°al°cliarger4li°^ Cnmmfred to be recorded by Court of Crimins 
/nt, who is a, 651 ’ 

r^ ats, chastisement of, 608 indictment, 343 

falsification of accounts by 656 • x 

larceny by, 644 ^ ” gnisances to prosecute under, 320, 332 

pn neglect to provide food etc. for indictment under, 331 

pre responsibility of master for act 
pre contract for, breach of, so as to 
nre to crops, 774 

pre vegetable produce 774 . ^ 

ce in challenges, 361 ’ ^ hments for, 731 

prc'rtificate, engraving, 757 
pDlders, fraudulent inducement of tq 

personation of, 706 ^ 

p? insertion of false number of in 

neglect of duty by, 487 ’ of defendant, 351 

taking reward bv 482 
pr^ering signals with intent to 

nfinement etc. of master of 
prxmaging, with inten^to destr?^ 
adangering, 558 

■gaged in prevention of smuer' 
pi -gery of documents connecter t« j i t-v 

pridistress, assault on person er Drugs Act, 1875, forgery of, 760 

pr destroying, 790 

aster of, obstruS of sMvh^ 

tthlg fi?r“*with‘^fment‘to 

Jseaworthy, sending to sea, . 
se of certificate of registry r 
ig documents, fraud in rela 

njuries'to* 789*’°^ property, 773—792 

g at*shh>^ete"pi!' intrat to.g corrosives, 603 

g at snip etc. engaged in jiprs loa 

leaning of, 672 ^lers, 

Shu. potes at trial, where aoVtreason 406 

signalling to smuggling vessels, 1 
signals, alteration of, with intence of 405 

silver com, counterfeit, 516 ce or. -luo , 

slander, indictable, 569 husband, 244 

slave trade, 526 Is by, 6/9 

seizure of vessels er 

slaTs carl-v^t^o^’ ^ bv fraud, 691 

Slaves, carrying of persons as, f “erdse, 691 

’ inquiries, intimidation etc., of, 499 
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CRIMINAL LAW AND VROCEmiiE— continued. 

witness, attendance of, at preliminary examination, how compelled 3H 
attesting, forgeiy of signature of. 734 ’ 

competency of, in criminal proceedings, 401 
dangerously ill, deposition of, 327 

statements of, when to be used. 3titJ 
defendant when called as a, 367 

competent and compellable as a, 403 
depositions of, when read at trial, 365 
evidence as to credibility of. 384 

of, before Court of Criminal Appeal, 430 
in bigamy, who are competent, 535 
notice of intention to call fresh, 367 
recognisance of, to appear at trial, 321 
refusing to be bound over, committal of, 322 
sending out of court, 364 
tampering with, 408 
wife of prisoner in rape, 614 

or husband of accused in incest, 618 

husband of defendant, when a competent. 405 
witnesses, two necessar^^ (as a rule) to conviction for treason, 456 
what witnes.ses should be called for prosecution, 364 
women, offences against, 611 

words descriptive of certain crimes essential in indictment, 341 
worship, public, disturbance of, 477 
wounding cattle, 788 

indictment in cases of, 601 
unlawful, 601 
what constitutes a, 600 
with intent to maim, 600 
' wreck, taking bf, how far larceny, 640 

stealing from, venue in case of, 288 
writ of certioran, 840 — S50 
error, abolition of. 433 
restitution, 477, 685 
written confession as evidence, 30‘J 
yarn etc., larceny of. 644 
young offenders, punishment of, 418 
youthful offenders, 420 

whipping of, 423 
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